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THE INDIAN LAW EEPORTS, CALCUTTA SERIES 
CONTAINING CASES DETERMINED BY THE 
HIGH COURT AT CALCUTTA, AND BY THE 
JUDICIAL COMMITTEE OE THE PRIVY COUNCIL 
ON APPEAL FROM THAT COURT AND PROM 
ALL OTHER COUirrS IN BRITISH INDIA NOT 
SUBJECT TO ANY HIGH COURT. 

CALCUTTA— Yol. YIII— 1882. 

PKIVY COUNCIL. 

The 24th May, IHHl, 

Pkesknt : 

Sir B. Peacock, Sir M. E. Smith, Sir R. P. Collier, Sir E. Couch 

AND Sir a. Hobhouse. 

Sulornan Kadr Defendant 

versus 

Dorab Ali Klian Plaintiff. 

(On appeal from the Court of the Commissioner of Lucknow.) 

Mahomedun Law — Construction of Will — Ui/t 

A testatrix, entitled to (roveniment notes under :i gift, coupled with the condition that 
she was to receive oiil\ the interest during her life, and that after lier death, the notes 
were to be held in trust for all her heirs, gave the following directions to S A’, whom she 
made her principal legatee : — 

“I direct S K, under this will, to pay every month Us. (>14-1-7 (being one-third of 
Rs. 1,93/3-6-4, m> monthly pay allowed by the (Tovemnn'iit for notes, which are d('posited) 

to my dependents and personal servants, as detaihsi below Be 

it known, that the expenses of theimambara, d:c., will be contiiin(‘d forever; and also the 
pay of G AT and M A will be defrayed forever, i.e., generation after generation. The rest 
of the servants will be paid for life only.” 

[2] Held, that these words constituted a becpiest, and were not merely the expression of 
wish. Also, that the bequest was not one of leg.icies payable out of a s^pecified sum and no 
other ; the statement that the monthly payments to be made amounted co one-third of 
the sum received monthly by the testatrix, not limiting the source of the legacies. 

Qiuere. — Whether, under the Mahomedan law', the gift made to the testatrix was not a 
gift to her absolutely, the condition being void? 

Appeal from a decree of the Court of the Commissioner of Lucknow (20th 
Juno 1876), reviewing a previous decree of tlie same Court (3rd December 
1876), and affirming a defiree of the Civil Judge of Lucknow (I3tli April 1875). 

The questions raised on this appeal related to the will of the late Nawab 
Malka Ahad, who died on the 26th August 1866, a widow of the ex-King of 
Oudh. The appeal was in a suit brought by the respondent, one of the legatees 
(ten others bringing similar suits), against the appellant, who was the son and 
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ro|)i-os(?nijitivo of Uio (.oslatrix, and ]>vinci|)al lof^atee under the will. The claim 
was made to onforcti payment by the latter of Jls. 3,700, on account of a bequest 
of Us. 100 per mens(un im|)aid from the 15tli Decomber 1871 to the 15th 
December 1H74. The decj oe now under a 2 )pcal was made by the Commissioner 
of Lucknow, in accordances with a decision of the Judicial Commissioner of 
Oudh, dated tlie 11th Marcli 187(>, {>‘iven in tlie suit of anotlier legatee {Qiidrat 
Alt V. Sulrmaii Kath ). Of tins latter suit the record was printed under an order 
of Her Majesty in Council, togetfier with that of the proceedings in the 
present case, which was understood to have been taken as a test for the other 
suits. 

The testati ix had hecome entitled to the Government notes, referred to in 
the will, under a gift from hri' deceased husband in 1842. In that year, with 
a view to securing i)ayment of 2 ieri)etual i)ensions to certain members of his 
family, the King of Oudh ai)plied to the Dritish Government, through the Resi- 
dent at his Court, to allow, in return for payments made l)y him, “ Government 
notes to he issued in the names of the parties and to he kept in the British 
Treasury, so that the princii)al sums could not be squandered away after His 
Majesty’s death, and that interest he paid monthly.” To this request the 
Government acceded; and in a letter, dated the 25th September 1842, the Resi- 
dent at Lucknow was infoi ined accordingly. Notes were issued to the amount 
of the money advanced h\ tlie King, and each note was enfacod thus : “ This 

note is not negotiahle, and is to remain in deiiosit with the Resident at 
[3] Lucknow: the interest accruing on it to he paid to [name of recipient] 
during her lifetime, and after her decease to her heirs.” The Government 
pajier issued in the name of the Nawab ^lalka Ahad was for Rs. 4,80,000, 
giving, at 5 per cent, per annum, the monthly sum of Rs. 2,000. On a reduc- 
tion, in the year hSol, of the rate of interest to 4 jicr cent, per annum, and 
on a fui ther payment of Hs, 1,00,000 liy the King, 4 per cent, papers of 
corresponding value were held in deposit for the testatrix. 

On the 21th August I8(j(), the Queen made a will, by which she desired 
hei' son Mirza Suleman Kadi- Shah Alam Hahadur “to pay every month 
Rs. 044-1-7 (being one-third of lis. 1,033-5-4, my monthly pay allowed by 
Government for Government jiromissory notes, which are deposited) to my 
dependents and iiersonal servants.” The testatrix then directed that the expenses 
of the imamhara should he defrayed forever, and that the rest of the legatees 
should he paid foi-life only. 

jMr. J, Graham, Q.C., and Mr. llcrhcrl Cowell apjieared for the 
Appellant. 

Mr. C, IK. Arathoon for the Respondent. 

It was submitted, on behalf of the appellant, that the effect of the trans- 
action between the King of Oudh and the Ih’itish Government waste establish 
a monthly pension for Xawah Malka Ahad during her life only, and for 
her heirs, after her decease, secured by the Government jiapers remaining 
in deiiosit. Consenuently, the te.statrix had no power to dispose of the 
corpus of the fund represented by the notes ; which, so far as she was 
concerned, were held by the Government for her life only. Those who might 
become entitled after her death would derive title, not from her, but from the 
King, the donor. Moreover, the words of the will did not create bequests or 
legacies ; they were pi*edatory. In this they corresponded to the fact, that the 
testatrix had no such disposing power as was attributed to her on the part of 
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the respondent, lieforence [4] was made to Jarman on Wills, Vol. J [Edn. 
of 1881], p. 404; also to Ifi re ll iitcliinson and Tenant (L. 11., 8 Chan. 
Div., 540). 

If the ^ords could be held to amount to a bequest, it was a specitic bequest, 
payable out of a specified fund indicated by the reference to tlie ‘monthly pay.’ 
This fund had failed at the time wIkm the will opei'ated, the Covernment paper 
no longer belonging to the estate of the testatrix alter her death : Morloif v. 
Bird (3 Vosey, 6‘^y), HosJanfj v. Nichol/s (\ Y. C. C. C., 478), Bniltavilrt/ v. 
Sherson (L. K., 20 Eq. Cas., 304), and Slirpheanl v. Boetham (L. K., (3 Cfian. 
Div., 597). 

Their Lordships’ Judgment was delivenul l)y 

Sir R. P. Collier. — This is one of many actions brought by servants and 
retainers of one of the widows of the late King of Oudh, asserting their right to 
certain legacies under her will. Tlie defendant is her onl\ son and the jainci- 
pal devisee under that will. This may lie considered a test action, inasmuch 
as it is understood that ujKjn its decision the other actions pending, to the 
number of ten, will depend. 

In order to make the case intelligible, a short statement of the facts is 
necessary. It appears that the late King of Oudh desired to have a Oovern- 
ment guarantee for the payment of annuities to many persons, and for that 
purpose he deposited a large sum of money with the Oovernment, obtaining 
from the Government promissory notes in favour of these persons. It becomes, 
however, necessary in this case only to refer to the ])rincipal of those persons, 
namely, his Queen. lie obtained from the (if)vernment a p)‘omissory note for 
four lacs and eighty thousand riqjees for the pur])ose of securing her an annuity 
of Rs. 2,000 a month. Suhsojiuently, upon the rate of inteiest being lowered 
from five per cent, to four per cent., he doi)osited tlie fmlher sum of a lac of 
rupees, and received a note corresponding in value. He dietl, and sidisequently 
the Queen died, having made a will on the 2Ith August 18f)(), which is in 
these terms Whei’eas the life of mankind is alt()gether uncertain,” — and so 
on,- "“after my death, my son, l\Iir/.a Suloman [ 5 ] Kfidr Shah .Mam Eahadur, * 
will be my sole heir and iiroprietor nf all m> assets, including moveable 
and immoveable pro])erty, groves, Companv’s promissory notes, I'i.c., with- 
out there being a participator thereof; and all my ndations and Govern- 
ment ollicers are to recognize him as my son .ind heir after my death. 
No one but Shah Alani Bahadur has any right to be my heir after my 
death,” Then comes the important bequest now' in (luestion : “ I desire 
Mirza Sulcman Kadr Shah Alain Bahadur, under this will, to pay eveu-y 
month Hs. ()44-l-7 (being one-third of Rs. 1,933-5-4, my monthly pay allow'ed 
by Government for Government tiroinissory notes, wdiich are deposited) to my 
dependents and personal servants, as detailtMl below' ; and they wdll give their 
receipts for the same. It will also be the duty of Afir/a Suleman Kadr Shah 
Alam Bahadur to defray the expenses of the imamhara, of mourning assem- 
blies, of illumination of imambara during tiu'. Moharram, and of monthly 
assemblies. Shah Alam Bahadur ami all Government oflicers are to hold this 
my last will to be of sutticient force forever, and to carry out its provisions 
without any alterations. They wdll not, in the least, contravene the ]u-ovi- 
sions of this will. Shah .Main Bahadur wdll treat all the dependents and 
servants with such kindness and affability as w'ill secure him fame and good 
name, and give satisfaction to the soul of his deceased lather, King Amjad .Mi 
Shah. I have, therefore, executed this will,” and so on. “ B(* it known that 
the expenses of iniainbara, ('tc., \vill i)e continued forever, and also the pay of 
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Gumani Klianam and Mir Amjad will be defrayed foi-over, ix,, generation 
after generation. The rest of the servants will bo paid for life only.” At the 
end of the will there is a detail of expenses, and first we have expenses of 
imainbara, assemblies, Koran readei s, &c., to be continued forever under the 
management of Dorab Ali Khan, Es. 214-7-1.” Then there is: — “Gumani 
Khanam Shahaba, my sister, to be paid ” Es. 20 per month ; then comes the 
present plaintiff, who was tlie principal eunuch, Mahomed Dorab Ali Khan, 
Es. 100; and then come the rest of the servants. 

The case has been before three Courts. The first and the last Court, 
that being the Court of tlio Judicial Commissioner, [ 6 ] have held, that the 
legacy sued for, was payable out of the whole estate of the deceased Queen, 
including tlio Government p)-omissory notes. The second Court hold, that she 
had only a life-interest in the promissory notes, and tlierofore it was not 
payable out of that fund ; but, nevertheless, that it was payable out of her 
general estate. 

This appeal has been preferred by her son Mirza. The main grounds 
which have been contended for are, first, that there is no absolute bequest, 
but a mere expression of a wish that Mirza shall pay the legacies ; secondly, 
that if tliero is a specific bequest of the legacies, it is a bequest of legacies to 
bo paid out of a certain specified fund, and no other, viz., Es. 1,933, which 
wjis the actual amount whicli the lady received from her Government pro- 
missory notes ; that the lady had only a life-interest in that fund, and there- 
fore could not exercise any testamentary power over it. It was contended 
further, that the legacies were only to be paid during the continuance of the 
services of the servants, but that point lias boon abandoned. 

With respect to the first question, their Lordships have no doubt that 
the words, “ 1 desire Mirza to pay, every month, my dependents and personal 
servants,” coupled with the statement at the end, “ Bo it known that the 
expenses of iinambara, <tc., will be continued forever,” and “ the pay of 
Gumani Khanam and ^lir Amjad will be defrayed forever, i.e., generation 
'after generation, the rest of the servants will be paid for life only ” — consti- 
tute a bequest, and not merely the expression of a wish or aadirection. 

Tlic next question is, wliether these legacies are to be paid solely out of 
this fund of Es. 1,933, the irujonieof the Government promissory notes. If 
the paragrai)li which has been road had stood alone, viz., “ I desire Es. 644 
(being a third of Es. 1,933) to bo paid to my dependents and personal 
servants,” there might !iave been a question whether it was not a legacy to be 
paid only out of a speciiic fund ; but when tlioir Lordships proceed further, 
and find that thq Queen desires that the expenses of the imarnbara shall be 
paid, without specifying out of what fund, — and indeed it is but natural to 
suppose that for a pur])Osc of that sort she would bo disposed to appropriate her 
[7] general estate, — and when it is found that the sum of no less than 
Es. 214-7-1 is part of this Rs. 644 which has been mentioned as being a third 
of the Es. 1,933, it appears to their Lordships tliat, taking these portions of 
tlie will together, the bequest of the Es. 644-7-1 cannot be treated as appro- 
j)riated entirely, as far as payment is concerned, to that particular sum of 
Es. 1,933. The mention of its being a ihird of Es. 1,933 appears to their 
Lordships on the whole to amount to no more than a statement of her belief, 
that that was the proportion which all the sums mentioned in the schedule 
bore to her annuity from the Government notes, but did not amount to a 
specified limitation of the payment from that sum. 
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This being so, and the rest of the estate being admittedly sufficient to pay 
all these legacies, the case is disposed of in favour of the plaintiff. At the 
same time, their Lordships think it right to guard themselves against it being 
supposed that they assent to the proposition that, even if this had been a 
specific legacy payable out of tlie specific fund mentioned, it would have been 
invalid. Tfieir Lordships are by no means satisfied that the gift to this lady 
of these Government promissory notes subject to a condition that she is to 
have the interest only for life, and that after her death there is to be a trust in 
perpetuity for all her hcii s to all time, is not, according to Mahomedan law, 
in its legal effect, a gift to her absolutely, the condition being void. However, 
without determining a point which is not necessary for the decision of the case, 
their Loi’dships think it enough to say that, for the reasons which they have 
given, they will huinbly advise Her Majesty that this judgment should be 
affirmed, and this ap])eal dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. Watkins and Lattey. 

Solicitor for tlie Respondent : Mr. T. L. Wilson. 


NOTES. 

[I. MAHOMEDAN LAW -WAQF— 

Waqfs can be created by will :--(iy02) ‘25 All.. ‘230- 30 I. A. 94 P.C., overruling 14 All., 
429 ; this was a.ssiiinod in this case ; nee also 7 Honi. 170. 

II. CONDITIONAL GIFT— 

The donee takes Jill absolute estate, the condition itself being void: — 17 W. R., 626; 
13 Bom.. 204 ; 17 Bom., 1 ; ‘28 All., 34‘2 ; 30 Bom., 178 ; 31 Cal., 431. 

It is suggested thjit lifc-cstjitcs may be created, under the Trust Act, or the Contract Act, 
8. 20, though not as hiba : — Tyjibji, l^lahomedan Law (1913), p. 346.] 


[ 8 ] APPELLATE CIVIL. 


The Kith August, I8S1. 

Peesknt : 

Mu. JcsTicK Pjunsei* andMk. Jl stick Field. 

Ram Loll Mookerjee Defendant 

•versus 

Debonder Nath Chatterjee and others Plaintiff’s. ' 


Sale for arrears of rent- -Joint oivners — Darpatntdars — Purchase by 
defaulter— Constructive Trust. 

Of three joint owners of a djirpatni, two held each a four-iinna share and the third an 
eight-anna share. Default having been made by all three in the payment of the rent, the 
patnidar brought a suit and obtained Ji decree for the arrears, lii execution of this decree, 
pnxjlamation was made that the darpatni^ would be sold on the 5th of October 1877., Up to 

•Appeal from AppellatcJlocree, No. 690 of 1880, against the decree ci V. Dickons, Esq., 
Judge of Nuddea, dated the ‘26th January 1880, reversing the decree of Baboo Ki.shen 
Chunder Chatterjee, Officiating Subordinate Judge of that district, dated the 23rd August 
1878. 
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thi! oomnitMinonifiit of the sjilo, the four-jiniui sli.irc-lioldnrs wtire iiiiiiblc to ptiy their propor- 
tionsitciinioiint tlu‘ (Um'ivi'. 'Pin' eighl-siinui sh.irii-liolilor deeiiiiud paying his share, and, 
whtai the sale took pJ.ice, ho hocanio tho piu’oha.sor of tho clarpatiii. In a suit brought by the 
four-anna .share-holders to rocov(*r thoir shares from tin* purohasor, the lower Appellate Court, 
reversing the (h’cree of tho t^)iirt of First Instanee, doeided in f.ivour of the plaintilTs. 

Jfrlil, on soeoiiil appeal, that the .sale having taken place as much through the default 
of the plamtifTs as through the default of tlu‘ defeiul iut, the. former had no equity against 
the latter ; and that, therefore, the, suit should be dismissed. 

^rnis WHS 11 suit for tho locovory of possession of an oiglit-anrui share of 
a (laiqiatni whicli, on tho Tjth of Oetohor 1H77, had boon purchased at a sale in 
execution of a dc.cree obtained by the patnidar for anears of rent of the dar- 
patni. ^rhe defaulting dai-patnidars W(ire the two [ilaintiffs and the defendant 
Ham Loll, wliose shai-e was, the plaintilTs alleged, ludd henami in the name of 
his son, tho defendant Jodimath. The plaint alleged, that tho two plaintiffs 
and Ham Loll had agreed each to pay his share of the amount on tho day ffxf 3 d 
for the sale ; that, on that day, tlui plaintiffs were ready with their shares, 
but the (hd’endant Ham lioll declar(;d his inability to pay his; that tho 
[9] sale consetiuently took place, and Ham Loll became the purchaser. Tho 
plaint cliarged, that tho declaration of inability to pay made by Ham Loll at 
tbo la.st moment, was false, and was made with tho view of purchasing tho 
whole darpatni for himself in fraud of tho plaintiff's. 

The Judge of the Court of First Instance disbelieved the charge of fraud. 
He foim<i that the plaintiffs were not, on tlie day of the sale, ready to pay in 
that pro])ortion of the whole amount which corresponded to thoir shares, and 
he found that the defondant Ham IjoII, with a view to purchase the whole 
darpatni himself, declined to pay his share. 1'he Court, citing Haraa Cham 
Bosr V. Mckaro(Hia/ss(i Jhhee (7 \V. H., JIH) and s. ()(>, Long. Act VTllof 1869, 
considered, that the mere fact of the defendant not paying his share did not 
debar him from l)econiing the |>urchascr at the execution sale, and he 
dismissed tlie plaintiff’s suit with costs. 

The plaintiff's appealed ; and the District Judge, tliough he agreed with tho 
Court of l'"ii‘st Instance that the charge of fraud liad not been proved, and that 
tho plaintiff's wei'c not in a i)ositioTi to pay their shares on the day of the sale, 
held, that as tlie iJaintiffs and the defendant Ham Loll had been joint owners 
of the darpatni previous to the sale, Ham Loll could not purchase tho darpatni 
for himself to the exclusion of the plaintiff s. h\)r this position tho Jiudgo cited 
Lindley on Partnership (2nd ed.), pp. 494-5; White and Tudor’s Leading Cases 
in Equity (4th ed.) Vol. T, j> 19. The dehnidant api)ealed. 

Bahu Doonfulans Bancrjca and Babu Hash Bchary Ghosc for tho 
Appellant. 

Babu Srrpuffth Doss and Bahu Sarorla Prosiuino Roy for tho Respondents. 

The Judgment of the Court (PlUNSKP and FlKLD, JJ.) was delivered by 

Field, J. -The facts of the case arc briefly as follows : — Tho two plaintiff's 
were co-sharers to the* extent of four annas each [ 10 ] in a darpatni taluk. 
The other eight-anna slmre belonged to tho defendant No. I, the defendant 
No 2 iiolding this moiety henami for him. It ai)pears that tho rent of the 
daipatni- fell into arrear, and that tho patqidar brought suits, and recovered 
decrees for the rout so in arrear. The darpafni was brought to sale in execu- 
tion of these decrees, and ^vas purchased at the execution-salo by tho defendant 
No. 1. The plaintiff's now bring this case to rficover from the defendant 
No. 1 the moiety of the darpatni to wliich they were jointly entitled before the 
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sale. The case made by theiri in their plaint, in ])aragiaph six, was a case of 
actual or positive fraud. They there allof^ed that, after time had been {,dvon by 
the decree- holder to ])ay the sum duo under the decree, the j)hiin tiffs were 
prepared to pay their sliare on the date u]) to which time was f,dven, and that 
the defendant led them to believe that he also would have liis shaie of the 
money ready to make tlie payment on that dates ; they siig^^ested that this 
representation was fraudulently made mislead tliem, and with the intention 
of preventing them from raising the whole of tins money which would have 
been necessary to satisfy the decree fully and so prevent the sale. 

If that case had been proved, tliat would have been a case of actual fraud, 
and would luave entitled the plaintiff's to relief in the Court in which the suit 
was instituted ; but, as a matter of fact, that case was lield below not to have 
been proved ; and there is no appeal at present before us ui)on this question. 
The bare point urged before us is, that because the ])laintiffs and the defendant 
were co-owners of the darpatni before the sale, the defendant, purchasing at 
the execution-sale, must be taken to have purchased for himself and his 
co-sharers : in other words, that he is to he regarded as a constructive trustee 
for the plaintiffs so far as their shares are concei’ued. 

The learned Judge in the Court below has referred to certain cases well 
known in the Courts of hlquity in England, in which it was decided that when 
l)ersons occupying a liduciary position had renewed leases or otherwise 
acquired property for themselves, taking advantage of their fiduciary position 
to do so, they could not he permitted to retain the benefit thus acquired, but 
must be regarded as constructive trustees for those towai‘ds [11] whom they 
occupied a position of trust. We tin’nk that the principle of those cases is not 
applicable in the present instance. We are of opinion that co-sharers in 
immoveable property in tliis country do not occupy the same position towards 
each other as partners under Englisli law. 

Under the decrees passed for I'ont, both the plaintiff’s and the defendant 
were jointly liable. There was no several liability, and the result of all the 
parties being jointly liable was, that each one of tliern was liable to make good 
the whole aiiiount due under the decree. Hut wo will assume, for argument’s 
sake, tliat the plaintiff's ought to have paid one moiety of the amount due under 
the decree, that moiety representing their joint intei'est in the diupatni taluk, 
and that the defendant was liable to ])ay the other moiety of the sum due under 
the decree. This assum|)tion is the most favourable possible to the ]daintiffs’ 
case. Now it has been found, as a matter of fact, by both the Courts below, 
that the plaintiffs had not paid the moiety of the sum due under the decree, 
which moiety they admit their liability to pay. 

Under those circumstances, we think that the plaintiff’s, coming into a 
Court of Equity, cannot say that they have done all that tiiey were bound to 
do, and that the sale was due to the ladies of the defendanlf alone; and both 
parties being thus in default, the plaintiff’s are not entitled to the assistance of 
a Court of Equity. 

It may bo well to observe, that no Ctase was made by the plaintiffs in the 
Courts below ; that the defendant No. 1, being a default^, wiis not at liberty to 
bid at the execution-sale ; and that, therefore, tliat execution-sale must be 
treated as a complete niUlity. The superior landlord, the patnidai*, lias not 
been made a party to tliis suit ; and as that case was not raised or tried in the 
Courts below, wo have not to Seal with or pi*onounco our opinion upon it. 
We also deem it unnecessary to decide what tlio resuy, might have been if the 
plaintiffs had paid the whole of tlie moiety of the sum due under the decree 
which they admit their liability to pay. 
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Wo deal with tliis appeal merely on tho ground, tiuit as the plaintiffs 
did not pay that sliaro of tlie rent wJiich they admit [12] that they wore 
bound to pay, they are not in a position to ask that relief wliich they have 
sought in tlieir plaint from a Court of Equity. Further, tlie case for relief put 
forward hy them in their plaint was based upon actual or positive fraud, and this 
they have failed to establish. 

Under these circumstances, we are of opinion that the decree of the 
District Judge must bo reversed and tho decree of the first Court be restored, 
the plaintiff's* case being dismissed witli all costs in this and the lower 
Appellate Court. 

Appeal allowed. 

NOTES. 

[ A co-shiircr-dcfaiiltor is not precluded from purchasing at a rovenuo-salo, even 
though the default might have been deliberately made : — (1889) IfJ Cal., 194 ; 1 C. L. J. 5G5 
671).] 


[8 Cal. 12] 

APPELLATE CIVIL. 

The 20th June, 1881. 

Phesent : 

Mr. J usTicE Mitter and Mu. Justice Maclean. 


Greernan Singh and others Defendants. 

versus 

Wahari Lall Singh Plaintiff. ' 


Hindu law — Bcvei sioner—AUenatiou hij Tlnidii widoiv — Parties — Vested and 
Contingent interest — Declaratory decree — Specific Belief Act {1 of 1877)^ s. 42. 

The plaintiff, claiming to be entitled in reversion to certain property on the death of his 
grandfather's widow, sued for a declaration that certain alienations mad(i by tho widow were 
void as against him. To this suit the widow and her alienee were defendants. The defence 
was, that the plaintiff was not the reversioner, and certain parties, who claimed to be the real 
reversioners, intervened and were made defendants by order of the Court. The plaintiff 
obtained a declaration of his reversionary right, and the deeds of sale were, on certain 
conditions, declared void as aga^'nst him. The intervenors apjpealed to tho High Court. 

Held, on appeal, that, notwithstanding the provisions of s. 4‘2t of tho Specific Relief Act 
(I of 1877), the plaintiff was not entitled to the relief sought, and that tho defendants who 
claimed as reversioners should not have been made parties to the suit. 

•Appeal from Original Decree, No. G1 of 1880, against tho decree of Babu Grish Chundor 
Chowdhry, Subordinate Judge of Sarun, dated tho 31st December 1879. 

t [Sec. 42 : —Any person entitled to any legal character, or to 
Discretion of Court as to any right as to any property, may institute a suit against any 
declarations of statiw person denying, or interested to deny, his title to such character 
right. or right, and the Court may in its discretion make therein a 

declaration that he is so entitled, and the plaintiff need not in 
such suit ask for any further relief : 

Provided that no Court shall make any such declaration where 
Bar to such declaration, the plaintiff, being able to seek further relief than a mere decla- 
ration of title, omits to do so. 

Explanation trustee of property is a ‘ person interested to deny ’ a title adverse to 
the title of some one who is not in existence, and for whom, if in existence, he would bo a 
trustee.] 
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Section 42 * of the Specific Relief Act refers only to existing and vested rights, and not 
to contingent rights. 

This was a suit brought by Wahari Lall Singh, a minor, by his 
father and next friend, for a declaration of his right as [IS] reversioner to 
certain property. The plaint st<ated that the property in question had belonged 
to one Balgobind Singh, who had died in Bhadro 1271 (September — October 
1864), leaving him surviving two widows, Susti Koer and Pharichha Koer, a 
daughter Bhuttu Koer (since deceased) by his wife Susti Koer, and the plain- 
tiff (who is the son of Bhuttu); that, upon the death of Balgobind, the widows 
entered into possession of his property, which finally became vested in Pharichha 
Koer on the death of Susti Koer in 1284 (1877-78) ; and that Pharichha Koer 
and Susti Koer had alienated portions of their liusband's property by two bills 
of sale, dated the 8th and 18th of May 1874 respectively. The plaintiff 
claimed to be entitled to the property on the death of Pharichha Koer, and 
prayed for a declaration of his right thereto, for a declaration that the bills of 
sale should be declared void as against him, and for an injunction. 

The defence was, that the plaintiff was not the grandson of Balgobind, 
and the property affected by the bills of sale had never been the property 
of Balgobind from whom the plaintiff claimed. 

When the suit was first instituted, the only parties made defendants wore 
the surviving widow, and Rajkishori Koer, the purchaser under tlie bills of 
sale of the 8th and 18th of May 1874 ; but subsequently certain parties (who 
claimed to bo the real reversioners to the property of Balgobind on the death 
of the widow Pharichha) intervened in the suit, and were made parties thereto 
by an order of the Court. 

The Subordinate Judge found that the plaintiff was the grandson by the 
daughter of Balgobind, and that the property alienated by the widows had been 
their deceased husband’s property ; but that Rs. 5,835-11 of the purchase- 
money had been applied in paying off debts incurred by Balgobind ; and he 
considered that s. 42 of the Specific Relief Act (1 of 1877) entitled the plaintiff 
to the declaration which he sought. 

The following decree was made: “That tliis case be decreed to the plain- 
tiff in the manner following : — That Wahari Lall, the plaintiff, in the capacity 
of grandson of Balgobind Singh, is entitled to the property left by his maternal 
grandfather aftor[14]the death of Mussamut Pharichha Koer, in case he remains 
alive after Pharichha Koer ; that it is held, that the transfer of Monza Jugutpur 
made by the widows of Balgobind Singh will be declared null and void after the 
death of Mussamat Pharichha Koer, in case the plaintiff pays Rs. 5,835-11 to 
Mussamut Rajkishori.” The intervening defendants appealed to the High 
Court. 

Mr. Branson, Baboo Chunder Madhub Ghose, Baboo Diirqa Pershad, and 
Baboo Hurry Mohan Chuckerbutty for the Appellants. 

Baboo Mohesh Chunder Chotvdry, Baboo Jogesh Chunder Day, and Baboo 
Aubinash Chunder Banerjee for the Respondent. • ^ 

The Judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by • 

Hitter, J. — This suit was brought by one Wahari Lall Singh, for a 
declaration that certain deeds of sale, dated the 8th and 18th May 1874, 
executed by two Hindu widows, Pharichha Koer and Susti Koer, widows of 

*lq. V. supra, 8 Gal. 12.] 
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ono Hal^^obinci, aro void and inoporative as af,^ainsfc tho plaintiff, he being the 
prcsuin])tive heir to tlie estate of Jialgohind after tlie death of the last siii'viving 
widow, Phariehha Koev. Tlie o])ject of the snit was, further, to have a decla- 
ration that the plaintiff’, according to Hindu law, is the next reversionary heir 
to the estate left by tlie aforesaid Halgobind. Tho iilaintiff alleges that he is 
the daughter’s son of the aforesaid Halgobind hy Susti Koer. Tho suit was 
bi’ought after tlie death of Susti Koer against Phariehha Koer, tho other widow, 
and tho ])erson in whose favour the aforesaid deeds w^ere executed. It appears, 
that while this suit was ponding, tho apjicllants before us, Grooman Singh and 
others, intervened, and alleged that, upon the death of Phariehha Koer, they 
would be entitled to succeed to the estate of Halgobind, and not the plaintiff, 
as ho was not his daughter’s son, but of his brother Abliirnan. They were 
made defendants liy an oriler of the Court dated tho 20th April 1879. It also 
api)ears that the widow Phariehha Koer denied 06] the relationship of the 
plaintiff as alleged by him. 'riio lower Coiii t raised an issue upon this point, 
— viz,^ was the mother of tho plaintiff a daughter of Balgohind Singh ? The 
lower Court having decided this issue in favour of the plaintiff, as well as tho 
other issues raised in the case, awarded a decree to the following effect in 
favour of tho plaintiff, — “ 'riiat this case be decreed to the plaintiff in 
the manner following, to wit : that Wahari Lall, the plaintiff, in tho 
capacity of grandson of Balgohind Singh, is entitled to tho property left by his 
maternal grandfatlier after the death of Mussarnut Phai'ichha Koer, in 
case he remains alive after Phariehha Koer ; that it is held, that the transfer 
of INlouza Jugutpore made by the widow^s of Balgohind Singh will he 
declared null and void alter tho death of JMussamut Phariehha Koer, in case 
tho plaintiff pays lis. 5,8.!l5-ll to the defendant Mussamut Kajkishori ; and 
tliat tho prayer for issue of prohibitory orders is rejected with costs.” 

Now it aj^pears to us, that the first declaration, wdiich has been made in 
this decree, is erroneous. It is abundantly clear upon tho authorities, that a 
person who stands in the position of presumptive heir upon tho death of a 
Hindu widow' is not entitled to maintain a suit for a declaration of his so-called 
reversionary right. \Vc may here cite ordy one case, which is exactly 
in point — Dooli Chaiid v. Birj Bhookiin Lai Airastl ((> C. L. R., 028). Some of 
these cases were decided before tho Specific Relief Act came into operation : 
but in our opinion the aforesaid Act has made no alteration in the law. Section 
42 ■' refers only to existing and vested rights, and not to contingent rights like 
those of a i)erson who has only a chance of succeeding to the estate of a Hindu 
after the death of a female heir in possession of the jiroiierty. That also appears 
from a consideration of th..- difference in the language used hy the Legislature 
intheillus. (d) and (c) of s. 42. Illustration (a) contemplates a case like the 
present, and the illus. (d) applies to the case of a vested right of reversion. Tho 
ajipellants, therefore, have no sort of interest in the suit which was brought 
hy the jilaintiff', because, if the suit w'as dismissed, they could not have been 
affected by the result ; and if it was decreed, they, after the death of tho widow, 
[16] if they w ere really persons entitled to succeed to the estate of Balgohind in 
preference to the plaintiff', w^ould have been entitled to claim this property also. 

It is only in tho event of the i)laintiff being entitled to succeed to the declaration 
\/hich he asks for in the plaint,-- that he w'oul^ he entitled to succeed 
tj the estate of Balgohind after the death of Phariehha Koer, that tho appel- 
lants before us w^ould have an interest in the* result of the suit. But tho plaintiff 
is not entitled to that declaration ; the appellants, therefore, should not have been 
made defendants in the sdit. Wo, accordingly, sot aside the order by which they 

*[7. V . supra , 8 Cal. 12.] 
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were made defendants, and dii’ect that their names bo struck off from the category 
of defendants. We also set aside that part of the declaration given in the decree 
by which it is declared, that the ]>laintiff‘, as the daughter’s son of Balgobind, 
would be entitled to the property left by his rnaierual grandfather after the 
death of Mussamut Pharichha Kocr, in case he survives Pharicliha Koer. As the 
appellants themselves intervened and fipplicd to be made defendants, we think 
that they were rightly made liable for costs in the lower Court; hut as to the 
costs of this appeal we are of opinion that they had reasonable grounds for 
coming up to this Court in order to have the declaration, which has been made 
against them, set aside. Wo ire, therefore, of opinion, that they should not be 
made liable, for the costs of this appeal, and that each party should hear their 
own costs in this Court. 

Decrea varied. 


NOTES. 

[The Allalijibacl Ilifib Court dissented from this ruling in (1001) 27 All., 400-2 A.L.J., 
84 — (190ft) A. \V. N. n on tin; ground tb;it llie reversionsiry riglit was as inncb ;i right to 
property as any other. See also (1880) 10 Mad., 90 ; 22 All., 291 ; 80 ^lad., 195 ; 3 C. L. J. 
224.] 


[i7] AIM’MLLATE CTYFE. 

Tha null Jalij, 1S8L 
Present : 

^rii. Justice ISIriTEu ano Mr. Justice Macuean. 


Sumr u n Thakoor Defend a 1 1 1 

cersas 

Chunder Mun Misser and others Plaintiff's. ' 


Mitakshara Laio — Partition— Ancestral Propcrtij — Wife\s share on 

Partition. 

Under the Mitakshara law, where partition of ancestral property takes place between a 
father and a son, the wife of the father is entitled to a share. 

Maliabeer Vcr*iad v. Rauufad Siinfh (12 13. 1j. R., 90), Itidjcct SiwjIl v. Hnjcaomar 
Singh (12 B. U. R., 373), Jodoonalh Deg Strear v. IhujonttUi Dcif Siiear (12 B. Tj. R., 
386), and Pursid Narain Singh v. iUmooman Sahag (1. Tj. H., ft Cal., HJft) followed. 

This was a second time on which this case came before tUe High Court on 
special appeal. On the former occasion the learned Judges (AlNSLIE and 
McDonell, JJ.) remanded the case for the trial of certain issues. The order 
of remand was as follows 

This is a suit by a member of the joint family against the auction-purchaser 
of the rights and interests of otlier members of the family, who executed a 
bond mortgaging their siiares as security for a loan. The auction-ijui’chaser 
brought a suit on the bond, and hj.ving obtained a deciee, put the mortgaged 
property up for sale in execution thereof and purchased it himself. The 

* Appeal from Appellate Decree, No. 2070 of 1880, against di'crcc of H. W. Gordon, 
Esq., Jadgo of Tirhoot, dated the 22nd July 1880, modifying the decree of Baboo Ram 
Pershad, Subordinate Judge of that District, dated the 9th December 1878. 
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lowor Appellate Court has found as a fact that the family was joint, but this 
is not a matter of any material importance now, because the question of the 
rights of an auction-purchaser in such a case as this has been determined by a 
recent judgment of their Lordships of the Judicial Committee of the Privy Council 
in the case of Been Dyal Lai v. Juydeep Narain Singh (I. L. E., 3 Cal., 198; 
1 C. L. E., 49). Their Lordships, while refraining from expressing any dissent 
from the decision of a Full Bench of this Court in the case of Sudabart Prasad 
Sahu V. b'olhosh Kocr (3 B. L. E., F. B., 31) in respect of voluntary alienations, 
have determined that, as regards sales in execution of decree, the rights and 
interests of a debtor in a joint family property may pass to an auction- 
purchaser, and that [18] the auction-purchaser has a right to demand a 
partition of the interests so acquired by him. This being so, it appears to us, 
that if an auction-purchaser can as a plaintiff come into Court and demand a 
partition of the interests of the persons whose rights he has acquired, he is 
equally entitled as a defendant to set up that right of partition against a 
member of the joint family who seeks to reclaim the property which has come 
into his possession. 

In the case before the Privy Council the order that was made took a 
peculiar form, because, we apprehend, there was a peculiarity in that case. 
One of the members of the joint family had not been represented in the suit, 
and therefore a final declaration as to the rights of the several members of the 
family could not then bo made ; and it may be that their Lordships thought 
that it was unnecessary to re-open tliat particular case when the same question 
could be as well tried in a separate suit by the auction -purchaser. In this 
case, however, wo think that as the suit is to go back to the first Court, there 
is no reason why a final adjudication should not be arrived at. The Court will 
ascertain from the parties the persons who are admitted or said to have been 
members of the joint family at the time of the execution-sale, and if all the 
members are already parties to the present suit, the Court will at once go on 
and determine any questions which may arise between them. If any person 
who is said to have been entitled to any share at that time is not on the record 
as a party, the Court will take proper steps to put him or her on the record. 
It will then decide what shares would actually have come on partition to the 
judgment-debtors had a partition taken place on the day of the sale, and the 
plaintiff ’s right to recover from the defendant will depend on the amount of 
shares determined. If those shares amount to the whole 13 annas, 6 gandas, 

2 cowries, 2 krants in the possession of the defendant, of course the suit will 
be dismissed, otherwise the plaintiff will be entitled to recover proportionately. 

In accordance with ibis order of remand the Court below ascertained 
the parties w^ho were members of the joint family, and the shares of each ; 
amongst other things giving to a lady, on partition, a share equal to that 
allotted to each ol her sons and to her husband. This decree was affirmed by 
the lower Appellate Court. The defendant appealed to the High Court. 

[19] Baboo Mohesh Chunder Chotodhry and Baboo Rajendro Nath Bose 
for the Appellant. f 

Baboo GopaL Lall Milter for the Eespondents. 

The Judgment of the Court (MiTTEB ancl MACLEAN, JJ.) was 
delivered by * 

Mitter* J. — The oply question which we reserved for consideration is, 
whether, under the Mitakshara law, a share is allotted to a wife in a partition 
of an ancestral property between a father and a son. 
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The question we find is no longer an open one, having been decided on 
several occasions : see Mahaheer Persad v. Bamyad Singh (12 B. L. B., 90), 
Laljeet Singh v. Baj Coomar Singh (12 B. L. R., 373), Jodoonath Dey Sircar v. 
Brojonath Dey Sircar (12 B. L, R., 385), and Pursid Narain Singh v. 
Honooman Sahoy (I. L. R., 5 Gal., 845). 

Upon an examination of the Mitakshara itself, we have come to the con- 
clusion that though there is no express text upon the point yet the decisions 
are in accordance with the principle upon which express texts upon kindred 
subjects are based. In some of the cases cited above, v. 8, s. 11, chap. I and 
vv. 1 and 2, s. 7, chap. I are relied upon in support of this proposition of law. 
But the first text refers to paternal or father’s self-acquired property, and 
the other texts apply to the case of a partition after the death of the father. 
But if the mother is entitled to a share in the partition of ancestral property 
after the death of the father, there is no valid reason why, upon the same 
principle, she should not get a share when the ancestral property is divided 
between the father and the son. Moreover, v. 2, s. 6, chap. I, which applies 
to the partition of paternal as well as of ancestral property, shows by implica- 
tion that the proposition of law laid down in these cases is quite in accord- 
ance with the view of the author of the Mitakshara. Speaking of the rights 
of the posthumous son, he says — “ The sons being separated from their father, 
one who shall be afterwards born of a wife equal in class, shall share the 
distribution. What is distributed, is distribution, [ 20 ] meaning the allot- 
ments of the father and mother : he shares that ; in other words, Ke obtains 
after (the demise of) parents, both their portions : his mother’s portion, how- 
ever, only if there be no daughter ; for it is declared, that daughters share 
the residue of the mother’s property after payment of her debts.” 

It is clear from this text, that, on the distribution of the ancestral 
property, a share is allotted to the mother also. 

The appeal is therefore dismissed with costs. 

Appeal dismissed. 


NOTES. 

[The mother (or grandmother) is entitled (except in the Dravida School) to a share on 
partition, whenever and however brought about whether at the instance of the sons or grand- 
sons or purchasers of coparcenary shares: — 8 Cal., 17 ; 537 ; 649 ; 27 Cal., 651 ; 77; 31 Cal., 
262 ; 1065 ; and she is entitled to separate enjoyment thereof : — 32 Cal., 234. See also 15 Cal., 
292, a case under the Dayabhaga Law. For the rights of the step-mother, see 8 Cal. 537 ; 16 
Cal., 768; 1 C. L. J. 142.] 


13 



I.L.R. 8 Cal. 21 


NAJ^SINCJ DASS V. 


[8 Cal. 20] 

APPETiLATE CIVIL. 


'The 22n(l June, JfSSl. 

Ph3:sent : 

AIll. .lUSTICE MiTTEIt AND MR. .lUSTTCE MACLEAN. 


Niusing Dass Plaintiff 

versufi 

Najniooddiii TIossoin Defendant. 


Mahomedan law — MorUjiKie — Ancestral debt - Mono (j -decree — l?urc}iaser at 
c.cecKltoii sale — Nolice — AHenalion by heir. 

Ill (wrcutinii of :i inoii(n -(l(?croe a"Jiinst f.hc litiirs of a docoased Mahornedan for a debt 
incurred liy him, J purL-hasod cerliiin property which had been allotted to the widow of the 
deceased in lieu of dower and of her share of the inheritance. Previously to the purchase, 
however, the widow had inoi-tj;af;cd the same iiroperty to li, who, at the time of the mort- 
gage, knew of the di'ht for which the decree was obtained. In a suit by B against .4, on the 
mortgage, it was not shown that there were not assets in the hands of the heirs-at-law to 
satisfy the debt duo to J’s vendor. 

Held, th.it B was entitled to recover. 

Syed Baza yet Uos’icin v. Dooti Chiind (E. R., 5 1. A., 211) followed. 

In this case it appeared that, on the I8th of October 1866, one Eftak- 
haruddin executed a money- bond in favour of one Lalla Jha for the sum of 
Rs. 546. Eftakharuddin died some time afterwards, and on the 20th November 
1872, Lalla Jha, in a suit against the heirs of Eftakliaruddin, obtained a 
decree on his bond. This decree was reversed on appeal by the Additonal 
Judge of Tirhoot, on the Hth of April 1873, but was restored [ 21 ] by the 
High Court on Special Ap])eal on the 20th of April 1874. On the 26th 
of February 1876, Lalla Jlia sold liis decree to the defendant Chowdhry 
Najinooddiii Ilossein, wlio, at a sale in execution of this decree, purchased the 
share of Eftakharuddin’s widow in Alouza Jhurja, a i)roperty which had belonged 
to Eftakharuddin, and which, at a partition amongst tlie heirs of Eftakharuddin, 
had boon allotted to tlie w;< low, partly as lior share of tho inheritance and partly 
in lieu of dower. Previously, however, and on tho 28th of March 1874, tho 
widow had inortfjagod to the plaintiff her share in Alouza Jhurja, and on the 
16th of March 1878, lie brought the present suit against the widow and 
Najinooddin Hossein to recovcir the mortgagod-nioney. The defence was, that the 
bond of 1874 was fraudulent and void ; and that, oven if it wore not so, under 
Mahornedan law the title of the defendant was superior to that of tho plaintiff. 

The Subordinate Judge found that the bond of 1874 had boon executed 
5 wd yiWc for valuable consideration, and without notice of Lalla Jha’s claim; 
and he decreed the plaintiff’s claim with costs. The District Judge on appeal 
said, — that “if the mortgage was a bond jide transaction, and the mortgagee 

• Appeal from Appellate JJecroe, Nn. 2847 of 1879, against the decree of T. M. Kirkwood, 
Esq., Judge of Muzullerpore, dated the Hth June 1879, reversing the decree of 
Baboo Aughorc Nath Gliose, Subordinate Judge of that District, dated the 2nd August 1878. 
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exercised due care and caution, aud was without notice of any prior claim on 
the estate,” then the decree of the lower Court was right. But ho found that 
“ the plaintiff has failed to prove that consideration really passed under the 
mortgage-bond cm which lie sues, or that he was acting bond Jide, or, if 
consideration did pass, that he exercised due caution, and was reasonably 
satisfied of the necessity of the loan for the ])ur])oses of the estate.” The Judge 
then reversed the decree of the lower Court, and dismissed the plaintitFs suit 
with costs. 

The plaintiff' appealed. 

BahooMohesh Chinider Cliowdhrij for the Appellant. 

Mr. M. L. Sandal for the Kespondent. 

The Judgment of the Court (MiTTEIl and Mal’LEAN, JJ.) was delivered 
by 

Mitter, J.- -This was a suit on a bond for Ks. 1,800, [22] executed by 
Fahternul Zohra, widow of Shcikli Fiftakharuddin, hyjiothecating, amongst 
other properties, one anna fifteen gandas of JJiurja, of which the respondent is 
in possession under an auction-purchase of the riglits of the aforesaid widow 
made on the 15th August 1877. The mortgage-bond is dated the 28th March 
1874. 

It appears that Sheikh Eftakharuddin died between 1868 and 1872, leaving 
him surviving the aforesaid widow and two sons as his heirs. In the year 
1866 he borrowed lis. 546 by a bond, dated the 18th of October, fj’om a person 
named Lalla Jha, wlio obtained a decree for the loan against the aforesaid heirs 
on the 20th November 1872. 

This deci’ee was reversed by the Judge on the 8th April 1873, but was 
restored by this Court in Special Appeal on the 20th April 1874. 

It appears that Sheikh Eftakharuddin was possessed of four annas of this 
mouza, viz., Jhurja. After liis death, by a Tiilvseeinnamah, dated the 20th 
January 1871, executed between his heirs, one anna fifteen gandas was allotted 
to the widow, fifteen gandas in lieu of her dower, and the residue as her share 
by right of inheritance. Lalla Jha sold the decree obtained by him to the 
respondent, who, in execution of it, first of all attached the whole four annas ; 
but by a petition sul)se(]uently made, proceeded only against one anna fifteen 
gandas, the share hypothecated in the plaintiff ’s bond. The plaintiff thereupon 
put in an application in the execution Court, notifying his mortgage, and the 
property was sold with the notice of his mortgage, and purchased by the 
respondent himself on the 15th August 1877. 

The defence of the respondent is substantially based upon two grounds, 
namely,- "I a^, that he having purchased the property in execution of a decree 
passed for the debts due from the ancestor, must be deemed to have acquired 
it under the Mahomedan law free from the incumbrance created by one of the 
heirs ; and %id, that the bond was a collusive instrunTent brought about to 
defeat the claim of his vendor. The Subordinate Judge overruled both these 
pleas and awarded a decree, directing, that that part of the mortgaged premises 
which is [23] still in possession of, the original mortgagor, should bo sold 
first, and that if, after such sale, the decree bo not satisfied, one anna fifteen 
gandas of Mouza Jhurja in the possession of the responfjent should then be sold. 
On appeal the District Judge has reversed this decree so far as the respondent is 
concerned. He finds (i) that the plaintiff had notice of the debt of Lalla Jha, 
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still remaining unpaid when the bond was executed in his favour ; and (ii), 
that the * ** plaintitl' has failed to prove that consideration really passed under 
the mortgage-bond on which he sues/' 

If this last finding is correct, we cannot interfere. But it seems to us 
that the bond upon which the suit is brought has been proved by the lower 
Court to have been executed by Fahteinul Zohra. The respondent acquired 
her rights in one anna fifteen gandas of this property in the year 1877, tlie 
bond having been executed in the year 1874. The recital in the bond that the 
consideration was received by the executant, is evidence quantum valeat against 
the respondent. Therefore, until the latter can show that this recital is not true, 
it must be held that the consideration was paid. This has not been 
shown ; therefore, the finding of the lower Appellate Court upon this point 
cannot stand. Consequently, the position of the plaintiff is this : — He took a> 
mortgage from one of the heirs of a deceased Mahomedan having notice of an 
outstanding debt due from lier ancestor. Is the mortgage under the Maho- 
medan law absolutely void ? I do not think that there is any authority for 
holding the affirmative. In Syud Bazayet Tlossein v. Dooli Chund (L.R. 5 1.A., 
222), the Judicial Committee of the Privy Conncil, after reviewing many decided 
cases on the point, laid down the law thus : — “A creditor of a deceased Maho- 
medan cannot follow his estate into the hands of a bond fide purchaser for value to 
whom it has been alienated by his heir-at-law.” Rut it does not follow from this 
that such a creditor, under all circumstances, can follow the estate in the hands 
of a purchaser who had notice of his claim. The purchase with notice is not 
absolutely void, but the purchaser takes the i)roperty subject to the rights 
mi of the creditor whatever they are. The Mahomedan law on this subject 
is, that, out of the assets of a deceased person, funeral expenses should bo 
defrayed first, then the debts, and then the legacies. The residue is to be 
distributed amongst the heirs. Therefore, if the assets in the hands of an 
executor or the heirs-at-Iaw are not sufficient to discharge a particular debt, 
the creditor may follow any property in the hands of a purchaser from the 
executor or heirs-at-law with notice of his claim. In this case it is not 
shown that the assets in the hands of the heirs-at-law were not sufficient to 
satisfy the debt due to the respondent’s vendor. On the other hand the fact 
is, that the debt was satisfied by the sale of a portion of the assets in the hands 
of one of the heirs, viz., the equity of redemption of Musst. Fahtemul Zohra 
in one anna fifteen gandas of Mouza Jhurja. 

The decree of the lower Appellate Court is tlierefore erroneous, and we 
accordingly set it aside and restore that of the first Court with costs. 

Appeal allowed. 


* NOTES. 

[^See tho Notes to 4 Cal., 402 in the LAW REPORTS REPRINTS, CAL. Vol. 2.] 
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RAJKRISTO &C. V, KOYLASH CRUNDER &c. [1881] I.L.R. 8 Cal. 28 
[ 8 Gal. 24 ] 

APPELLATE CIVIL. 

The 1 Otk A iKjusty 1 881 . 

Present : 

Mr. Justice Prinsev and Mr. Justice Field. 


Kajkristo Moitro and others Defendants 

versus 

Koylash Chunder Bliuttacharjoo Plaintiff.’" 


Unlaioful agreement — Void consideration — Public policy — Agreement 
to su 2 )press Criminal proceedings. 

The plaintiff sued the defcnd.int for j)osseHsion of a house and premises, which he had 
bought frpm the latter. The defence was, that the sale was made for the purpose of raising 
money to be given to certain third parties as a brii)o to induce them to withdraw a charge of 
criminal breach of trust, which they had preferred against the defendant. The lower 
Appellate Court liela, that the defence was bad, on the ground that there was no evidence to 
show that the plaintiff was a party to, or in any way concerned in, the unlawful agreement, 
and gave the plaintiff a decree. 

[28] Heldy that the decree was correct, as there was no evidence to show cither that 
the plaintiff know of the agreement to suppress the criminal prosecution, or that any money 
had been paid in pursuance of such unlawful agreement. 

This was a suit for possession of certain land and buildings, brought by 
Koylash Chunder Bhuttacharjee against Kajkristo Moitro and two persons 
named Chuckerbutty. The plaintiff' alleged that the premises had, in the first 
instance, belonged to the Chuckerbutty defendants ; that they had been 
purchased by Kajkristo at a sale hold in execution of a money-decree obtained 
against the Chuckerbuttys by some third party ; and that, on the 4th of 
September 1878, Kajkristo had sold them to the plaintiff for Ks. 320, but had 
since refused to give up jiossession to the plaintiff. Kajkristo's defence was, 
that the Chuckerbuttys had brought a charge of criminal breach of trust against 
him ; that they agreed to withdraw the charge in consideration of his conveying 
to them the promises which he had bought at the execution-sale ; and that he 
did so convey by executing a kobala in the name of the plaintiff who was a 
mere benamidar for the Chuckerbuttys. 

The Court of First Instance decreed the plaintiffs claim. On appeal, the 
defendant shifted his case, and contended that the suit must bo dismissed 
even if it were proved that the consideration -money had been paid, as it 
was paid for the purpose of being handed over by the defendant to the 
Chuckerbuttys as a bribe to them to withdraw from the •criminal proceed- 
ings. In reference to this the Judge said : — “ The plea taken in tlie written 
statement, and in regard to which the issues wore framed, was, whether 
the appellant had been induced to sell the property to the plaintiff by 
intimidation or undue influence ; that ground has been •abandoned as untenable, 
and the appellant now seeks to repudiate the sale on the ground that the con- 
sideration he received was to enable hiiR, to refund some money ho had 
embezzled and so to compromise certain criminal proceedings that had been com- 
menced against him. The agroemeht to repay the money embezzled, in consi- 
deration of the withdrawal of tlie criminal case, was no doubt opposed to public 

•Appeal from Appellate Decree, No. 691 of 1880, against tlitxlecrec of H. Beverley, Esq.’ 
Additional Judge of the 24-Pargauas, dated the 24th January 1880, allirming the decree of 
Babu Dwarkiiath Hitter, Munsif of Scaldah, dated the 19th May 1879. 


4 CAIi.— 3 
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policy iiiul unlawful. But the question is. whether [ 26 ] a totally different agree- 
ment by wiiich the ap])ellant raised money from a tliird party is an unlawful 
agreement. Tlie decision of this question must depend, 1 think, upon the answer 
to be given to another question, v/*., whether tlie third party, the present plain- 
tiff, was a party to, or in any way concerned in, the other agreement. Of this 
there is no evidence whatever. Jt is alleged that he is merely the hemamidar 
for tlie Cliuckerhuttys ; hut the allegation is inqirohable on the face of it. And 
though jjossihly the plaintiff’ may have guessed or even heard of the reason why 
the appellant was parting with his property, still 1 do not think that the Court 
can go so far as to presume privity therefrom, and to hold that the plaintiff was 
bound to follow the purchase-money and see to its a])plication.’* The Judge 
then affirmed the decree of the Court of First Instance and dismissed the appeal 
wdth costs. The defendants appealed to the High Court. 

Babu Hash Bchavy Ohose and Babu Shoshce Bhoosun Dutt for the 
Appellants. 

Babu Bhowanij Chimi Dutt and Babu NoUt Chunder Bose for the Respondent. 

The following Judgments were delivered 

Field, J. — The plaintiff in this case is the ])urchaser of certain immove- 
able projierty under a registered conveyance, and he brings this suit to obtain 
a declaration of liis title to the property, his possession and quiet enjoyment 
having been disturbed by certain acts of the defendants. 

The only point we have to decide is, whether the consideration for the 
conveyance is an unlaw^ful consideration. The contention is, that the money 
foi* which the property was sold was used for the purpose of suppressing a 
criminal jirosecution ; that this was an unlawful object ; and that the plaintiff’ 
being well aware of the unlawful purpose to which the money was about to be 
applied, is affected with this knowledge, and cannot enforce the contract which 
was made for this unlawful consideration. 

Wo think that this contention is not tenable. The plaintiff [ 27 ] was 
no party to the criminal prosecution. Ilis contract for the purchase of the 
property was entirely se|)arate ; and there is not sufficient evidence upon 
the record to show, first, that the money was paid over to the person who insti- 
tuted the criminal prosecution under circumstances which would make this 
payment a breach of the law ; and secondly, that the plaintiff was well aware of 
the whole of these facts. Having regard to the provisions of the exception to 
s. 214" of the Indian Penal Code, it is clear that it is not every compromise of 

• [See. 214 : — Whoever give^ ir causes, or offers or agrees to give or cause, any gratifica- 
ticu to any person, or to restore or cause the restoration of any 
Offering gift or rcstora- property toany person, in consideration of that person’s concealing 
tion of property in con- an offence, or of his screening any person from legal punishment 
sideration of scrtfcning for any offence, or of his not nroceeding against any person for 
offender. the purpose of bringing him to legal punishment, shall, if 

the offence is punishable with death, bo punished with imprison- 
Tf a canital offence cither description for a term which may extend to seven 

1 * years, and .shall also bo liable to fine ; and if the offence is 

.punishable with transportation for life, or with imprisonment 
If punishable with which may extend to ton years, shall bo punished with imprison- 
tnnsportation for life, or ment of either description fora term which may extend to three 
w.th imprisonment. years, and • shall also be liable ,to fine; and if the offence is 

punishable with imprisonment not extending to ton years, shall 
be punished with imprisonment of the description* provided for the offence for a term which 
may extend to one-fourth part of the longest term of imprisonment provided for the offence, 
or with fine, or with both4 

KxeccjJtion . — The provisions of sections 213 and 214 do not extend to any case in which 
the offence consists only of an act irrespective of the intention of the offender and for which 
act the person injured may bring a civil action.] 
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a criminal prosecution out of Court wliich is a bi’eacli of the positive law. In 
this particular instance the prosecution was for a criminal breach of trust, and 
there is probably no class of criminal cases between which and matters of 
purely civil remedy it is more diflicult to draw tlie lino accurately. Under 
those circumstances, we think that, as the contract in this case was not made 
with the prosecutor in the criminal ense, but was a wholly se])arato contract, 
and as the facts are not sufficiently well proved to show that that compro- 
mise was a breacli of the positive law, and that the plain till' was well aware of 
this, and that those facts constituted a breach of the law, we think that the 
contention of the appellant cannot succeed. The api)eal must, therefore, be 
dismissed with costs. 

Prinsep, J. — I concur in dismissing this appeal. The law on this point, 
supposing that the agreement had been made directly with the plaintiff, is thus 
summed up by Mr. Pollock in his Princijdos of Contract (p. 1342, 2nd ed) : — 
“ A makes an agreement with 73, who intends, by means of something to be 
obtained or done under it, to effect an unlawful o)* immoral purpose. If A does 
not know of this purpose, there is a contract voidable at his option when he 
discovers it. If he does know of it, the agreement is void.” In the present 
instance, the District Judge finds that there is no eviflence to show that the 
plaintiff' was aware of the object to bo attained by this agreement, supposing it 
to be immoral ; and on that ground, in my opinion, the case was rightly decided. 

Appeal dismissed. 


[ 28 ] PKIVY COUNCIL. 

The and >iSrd June, ISxSi. 

Present : 

Sir B. Peacock, Sir B. P. Collier, Sjr R. Couch, And Sir A. Horhousk. 

Polokdhari Rai and others Judgment-debtors 

versus 

Radha Persad Singh Decree-holder. 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 
ExecAition of Decree — Appealable Order — Procedure Code (Act X 
of 1877), ss. and 688, els. (j) and (r). 

An order for attachment and sale of property in execution of a di,^ree, is an order “of 
the samo nature with” an order made in the course of a suit for attachment of the debtor’s 
property. The latter order is appealable under s. 588, cl. (r) * of the Code of Civil J^rocedure. 
It follows that an order for attachment and sale in execution of a decree is [according to the 
requirement of s. 588, cl. (J)j “ of the same nature, with apppalablc orders made in the 
course of a suit ” ; and therefore is appealable under that section. 

, , , *[800. 688 An appeal shall lie from the following orders 

Orders appealable. under this Code and from no other such orders : — 

(») orders under section 244, as to questions relating to the execution of decrees, of the 
same nature with appealable orders made in the course of a suit 

# • ♦ 

(r) orders under section 479, 480, 481, 485, 492, 498, 490, 503 ; 
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Appeal from a decree of the High Court (1st April 1879, I. L. B., 5 Cal., 61), 
dismissing an appeal from an order of tlio Subordinate Judge of Shahabad 
(3 1st August 1878). 

The (juostion arising on tliis appeal was, whether, under the Code of Civil 
Procedure, s. 688, an appeal would lie from an oi-dor of a Court disallowing 
objections made to the execution of a decree, and in effect granting an appli- 
cation for the attachment and sale of certain property belonging to the judg- 
mont-dol)tor. The decree had been obtained by tJio father of the present 
respondent in 185(3, in the Court of the Judge of Ghazipore, for the possession, 
with mesne ])rolits, of lands then situate in that district. Having been modified 
by the High Court of the North-Western Provinces, the decree was affirmed 
on appeal to Her Majesty i ; Council in 1867. While the appeal was pending, 
the Government of India, in January 1867, issued an order, whereby the boun- 
dary between the districts of Shahabad and of Ghaziporo was altered, and the 
lands in suit were thenceforth within the Shahabad district. 

[ 29 ] In consequence of thischangc, the execution record was, on the 11th 
November 1867, sent by the Court of the Principal Sadr Amin of Ghazipore, 
where it was then pending, to the Court of the District Judge of Shahabad, by 
whom it was transferred to the Subordinate Judge of the same district. On 
an application to have the amount of rnosno profits ascertained, the Subordi- 
nate Judge found upwards of eleven lakhs of Bupees to be due ; and after pro- 
ceedings taken by the judgment -debtors in order to got the case back to 
Ghazipore, the record was, by order of the High Court of the North-Western 
Provinces, finally taken away from that jurisdiction, and remained with the 
Subordinate Judge of Shahabad. In this Court the decree-holder, on the 26th 
June 1878, applied for execution of his decree for mesne profits against certain 
lands of the judgment-dehto’s situate in the Shahabad district, by sale of their 
right, title, and interest therein. The judgment-debtors filed objections, to the 
effect that the execution -proceedings had been carried on in a Court not 
having jurisdiction, and that the applic.ation was barred by limitation under 
art. 179 '' of the Limitation Act (XV of 1877). On the 31st August 1878, an 
order was made by tlie Subordinate Judge of Shahabad, disallowing these 
objections, referring, on the question of jurisdiction, to Kallee Dos Neofjy v. 
TIuronath Choicdluy (3 W. B., Civ. Bui., 5). 

• [Art. 179 


Time from which period begin.s 
to run. 


(1) The date of the decree or order, 
or 

(.fi) (where there hjis been an appeal) 
the date of the final decree or 
order of the Appellate Court, or 
(o) (wh(;re there has been a review 
of judgment) the date of the 
I decision passed on the review, 
or 

(4) ('j^icre the application next here- 
inafter mentioned has been 
made) the date of applying, in 
accordance with law, to the 
j propt?r Court for execution, or 

; to take some step in aid of exe- 

cution, of the decree or order, 
i I or 



Description of application. 


Period of 
limitation. 


For the execution of a decree or Three years : 
order of any CiviPCoiirt not pro- | or where .a certi- 
vided for by No. IKO or by the , tied copy of the 
Code of Civil l*roccdure, section j decree or order 


230. 


has been regis- 
tered, six years. 
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Against this order the judgment-debtors appealed to the High Court, 
which hold, that no appeal against tliat order would lie under s. 588 of the 
Code of Civil Procedure ; and therefore did not dispose of the questions of 
limitation and jurisdiction forming the grounds of appeal. The Judgment is 
reported in the Indian Law Keports, 5 Calcutta Scries, p. 51. 

On this appeal. 


Mr. r. IJ, Cowie, Q.C., and Mi*. Herbert CoioelL for the Appellants. 
Mr. J. F. Leith, Q.C., and Mr. H, V. Doyne for the Respondent. 


Description of appliciition. 


! 


i 

I 

! 

I 

i 


Time from which period begins 
to run. 


(5) (whore the notice next herein- 
after mentioned has been issued) 
the date of issuing a notice 
I under the Code of Civil Proco- 

j dure, section 248, or 

I (0) (where the application is to cn- 
I force any payment which the 

i decree or order directs to be 

I made at a spc^cified date) the 

i date so spccihcd. 

1 Eiplanatitm I. — Where the decree or 
) ordcT has been passed severally in 
j favour of more persons than one, 
' distinguishing portions of the sub- 
j(K*t-matter as payable or deliverable 
to each, the application mentioned 
in clause 4 of this number shall 
I take effect in favour only of such of 
I the said persons or their reprosen- 
; tatives as it may be made by. But 
; when the decree or order has been 
I passed jointly in favour of more per- 
i sons than one, such application, if 
j made by any one or more of them, 
or by his or their representatives, 
] shall take effect in favour of them 
: all. 

' Where the decree or order has been 
I passed severally against more per- 
! sons than one, distinguishing por- 
i tions of the subject-matter as payable 
I or deliverable by each, the applica- 
! tioii shall take effect against only 
1 such of the ^said persons or their 
j representatives as it may be made 
I against. But where the decree or 
j order has been passed jointly against 
[ more persons than one, the appli- 
I cation if made against only one or 
more*of them, or against his or 
1 their representatives, shall take 
; effect against them all. 
[Explanation II. — “ Proper Court ” 
means the Court whose duty it is 
(whether under sections 226 or 227 of 
j the jCode of Civil Procedure or 
i otherwise) to execute the decree or 
I order.3 


I 

Period of I 
limitation. | 
1 
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[30] On tlio question, whether the proceeding of 31st August 1878 was 
an appealable order, it was contended tliat it fell within the language of 
s. 588, cl. (./) of the Code of Civil Procedure. The dispute of jurisdiction was 
cognizable also, according to the general principle mentioned in the judgment 
in AUaf Ilossem v. Grish Ckiindcr Iloy (15 W. R., Civ. Rul., 556). 

For the respondent it was argued, that the decision of the Subordinate 
Judge only disallowed objections, and was not a general order for attachment 
and sale. Put oven if dealt with as equivalent to an order for attachment 
and sale, it vyas an order upon a question relating to the execution of a decree 
under s. 244'* of tlie Code of Civil Procedure ; but was not “ of the same 
nature with ” any of the appealable orders enumerated in s. 588. 

Sir B. Peacock having stated that their Lordships hold the order to be 
appealable within the meaning of s. 588, counsel for the appellants were hoard 
on the grounds of appeal taken in the Higli Court, viz,, limitation, and the 
alleged absence of jurisdiction. Reference was made to liajecb Ram Doss v. 
^Mahomed Ilasecm (6 W. R., Mis., 51). 

On this part of the case the respondent’s counsel were not called upon. 

Their Lordships’ Judgment was delivered by 

Sir B. Peacock. — The appeal to the High Court in this case was from 
an order of the Subordinate Judge of Khaliabad made upon an application for 
execution of a decree, praying that an attachment and sale of the judgment- 
debtors’ property spccilied in the application should be held for the purpose 
of satisfying the decree. A (piestion arose as to whether the Statute of Limi- 
tation was a bar to tliat application, and the Subordinate Judge held, that the 
debtors’ plea of limitation slioiild be disallowed with costs. He did not go on 
to say that the attachment be issued ; but their Lordships treat the order as 
substantially an order that the debtors’ plea of limitation should [81] 
bo disallowed, and that the application should be granted. The case was 
appealed to the High Court, and that Court dismissed the appeal upon the 
ground that the order was not an appealable order within the meaning of the 
588th section of Act X of 1877. The section says : — “An appeal shall lie from 
the following orders under this Code, and from no other such orders and then 
a number of orders are enumerated, and amongst them are the orders specified 
in els. O') and (r). Clause (J) is : — “Orders under s. 244 as to questions relating 
to the execution of decrees of the same nature with appealable orders made in 
the course of the suit and one of the orders in cl. (r) is an order under 
s. 485, by wliich i)ropoi ty of ihe defendant sufliciont to satisfy any decree which 
maybe passed in the suit may, under certain circumstances, be attached in the 
course of a suit, ^ and need not, according to the provisions of s. 490, be 


Question to bo docidod 
by Court executing decree. 


* [See. 244 : — The following questions shall be determined 
by order of the Court executing a decree and not by separate 
suit (iiatiicly) : — 

{a) questions regarding; the amount of any mesne profits as to which the decree has 
directed inquiry ; 

(6) questions regarding the amount of any mesne profits or interest which the decree 
has made payable in r(^sp^‘^;t of the subject-matt^ of a suit between the date 
of its in.stitution and the oxccutiou of the decree, or the expiration of three years 
from the date of the decree ; • 

(c) any other questions arising between the parties to the suit in which the decree was 
passed, or their i^prcsontatives, and relating to the execution of the decree. 
Nothing in this section shall bo dcjomed to bar a separate suit for mesne profits 
accruing between the institution of the first suit and the execution of the decree 
therein, whore such profits aro not dealt with by such decree.] 
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re-attached in execution of such decree. The question then is, whether an order 
for attachment and sale in execution of a decree is an order 'of the same nature " 
as an order made in the course of a suit for attachment of the debtor’s property. 
Their Lordships think that tlie nature of the order in both cases is an order for 
attachment of property, and that an order for attachment of property in execu- 
tion of a decree is an order of the same nature as an order for attachment of 
property in the course of the suit. Indeed, the only appealable order in the 
course of a suit at all resernblinj^ an order for attachment of property in 
execution of a decree, is an order under s. 48/). Their Lordships, therofere, are 
of opinion that, taking the order under appeal as substantially an order for 
attachment and sale of the property in execution of tlie decree, it was an 
appealable order within s. 588. The learned Judges of the Higli Court have 
not very clearly stated their reasons, but the learned Chief Justice, Sir RICHARD 
Garth, does state that the order in Miis case was substantially, and in fact, an 
order to grant an application for attachment and sale ; and in that remark their 
Lordships concur. They, therefore, think that the order of the High Court 
ought to be reversed, so far as it says that the order is not api)ealablo. 

[The rest of the judgment is not material for the purposes of [32] this report. 
In the result the judgment of the High Court was ailirmed and the appeal 
dismissed.] 

A ppeal dmnissed. 

Solicitors for the Appellants : Messrs. Barroir and Iloqers. 

Solicitors for the Respondents : Messrs. Tiarion, Ycatoa, Ilari^ and Barton, 


NOTES. 

[Under the C.P.C. 1908, all ordtjrs falling under section 47 (corresponding to s. 244 of 
the previous Code) are deemed to be decrees and hence appi'alable as decrees. Sec. 485 of 
that Code corresponds to 0. 88, r. 0 and the order is made appealable as an order under 
O. 43, r. 1 cl. (q).’l 
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JAN ALI & e . V . 


[8 Cal. 32] 

APPELLATE CIVIL. 


The lath August, 1881. 

PHRSENT : 

Mr. Justice Puinsev and Mr. Justice Field. 


Jan AH and another IHaintiff 

versus 

Rani Nath Mundul and others Defendants.* 


Religious Eiulowments— Pleading — f'orwi of suit— Civil Procedure Code 
(Act X of 1877), ss. 80, .580— Beg. XIX of 1810 -Act XX of 1863. 

Tn a suit by two of the worshippers at a cortaiii mo.sque, instituted after having obtained 
the sanction of the Advocate-(reneral under a. 539t of tlio Civil Procedure Code, against the 
mutawalli of the mosque, and two other persons to whom the mutawalli had mortgaged part 
of the endowed property to secure the repayment of a loan, it appeared that one of the 
mortgagees had sold some of the wuqf property in execution of a decree which he had obtained 
upon hi.s mortgage, and the property had been purchased by the other mortgagee. The 
plaintiffs prayed, that the property purchased might be declared to bo ivuqf; that the sale 
in execution might bo declared to bo invalid ; that a mutawalli might bo ax>pointed by the 
Court ; and that the costs of doing the acts of the wuqf might bo defrayed from the profits of 
the property belonging to the (!ndo^vmcnt. 

Held, that so far as regarded that portion of the prayer as fell within the provisions ot 
s. 539 of the Code, the plaintiffs wore not entitled to sue, as they were not “ persons having a 
direct interest in the trust ” within the moaning of the section, and that the suit should have 
been instituted under s. 14} of Act XX of 18GS after sanction obtained under s. 18.} 


* Appeal from Original Decree, No. 149 of 1880, against the decree of W. H. Vornor, 
Esq., Officiating Judge of East liurdwan, dated the 29th March 1880. 

t[Scc. 539 : — In case of any alleged breach of any cxi)re.ss or constructive tru.st created for 
. i3ublic charitable purposes, or whenever the direction of the 
, Court is deemed necessary for the administration of any such 
public chanties may bo Advocatc-Gcncral acting cx-ojficio, or two or more 

* persons having a direct intoro.st in the trust and having 

obtained the consent in writing of the Advocate-General, may institute a suit in the High 
Court or the District Court within the local limits of whoso civil jurisdiction the whole or 
any part of the subject-matter of the trust is .situate, to obtain a decree — 

(a) appointing new trustees of the charity ; 

(b) vesting any property in the trustees of the charity ; 

(c) declaring the proportions in which its objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, sold, mortgaged or 
exchanged ; 

(e) settling a .scheme for its management ; 

or granting such further or other relief as the nature of the case may require. 

The powers conferred by this .section on the Advocate-General may (where there is no 
Advocate-General) be exercised by the Government Advocate, or (where there is no Govern- 
ment Advocate) by such officer as the Local Government may appoint in this behalf.] 

{ [Sec. 14 : — Any person or persons intere.sted in any Mosque, Temple, or religious establish- 
ment, or in the performance of tjie worship or of the service 
thereof, or the trusts relating thereto, may, without joining 
as plaintiff any of the other persons interested therein, sue 
before the Civil Court, the Trustee, Manager, or Superintendent of 
.^such Mosque, Temple, or religious establishment, or the Mem- 
ber of any Committee appointed under this Act, for any misfeasance, breach of trust, or 
neglect of duty, committed by such Trustee, Manager, Superintendent, or Member of .such 
Committee, in respect of the Trusts vested in, or confided to, them respectively, and the Civil 


Any person interested 
may sue in case of breach 
of trust, &c. 
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[ 83 ] also, that though the phiintifTK might possibly ha vu obtained lea vo to sue 

under s. 30* of the CckIo on behalf of themselves and thy other pcr.sons attending the mosque, 
they not having obtained .such leave', were nut entitled to institute the suit for the purpo.so of 
obtaining the relit’ f asked for in the other prayers of tlni plaint. 

The word.s “ trustee, manager or .suptsriritendeiit of a mosque, ” &e., mentioned in Act 
XXof 18G3, moan the trusUio, manager or uperintLiident of a mosque, <fcc., to which the 
provisions of the Act are applicable, not the trustee, of amj mosr|ue. And such persons 
are those to whom the provisions of Reg. XIX of IHIO were applicalde. 

The mosques, ifec., to which the provisions of that Regulation W(U'(> applicable, were 
mos(|ues for the support of which endowmcnits had been granted in land by the Oovernment 
of the country or by individuals, and klic mosques, &e., to which the provisions of Act XX 
of applv are, not any mos<jues, &c., but any mom|UCs for the support of which endow- 
ments in land liave been made by the (fovcirnment or private individuals. 

In this case it ajipuared, that one Sheikh Meheroollali executed a deed of 
iDuqf on tlie 8th Aughran 1241, or 22nd November 1834; and under it he made 
an endowment of certain land, directing that tlio lu’olits tliereof should 
bo apiiropriated to the maintenance of a mosque, and l‘oi‘ guests, travellers, and 
indigent persons. The defendant No. 1 was appointed inuldicaHi under this deed 
of loiiqf. The plaintiffs in this suit were, as they stated in tlie lOtli paragi‘aph 
of their plaint, followers of the Mussulman religion, living in the village of (lopal- 
pore, in which the mosque was .situated. They said, that they had, therefore, 
a right and interest in j)r()tecting the musjid. The.s then alleged that the 
defendant No. 1, the mutawalli, took a loan of Ks. 57o from the defendant No. 2, 
on the 31st ilysack 1277 (13th May 1870), mortgaging to him tho property set 
out in the schedule annexed to the jdaint, which was part of tho endowed 
property ; and that he also took a loan of Es. 050 from tho defendant No. 3, on 
tho 20th Clioyet 1278 (1st April 1872), and concluded an i/ara-settlement with 
the defendant No. 3. Tho plaint then stated that the defendant No. 2 brought 
a suit upon tlie mortgage-bond, obtained a decree, took out execution, and bi ought 
to sale tlie projierty which was the subiect of the rnortgage-hond, whereupon 
the defendant No. 3 inirchascd this i)ro])ei-tv. They then [34j asked in their 
plaint — ;//r.s7, that the property mentioned in the schedule to tlie ])laint might 
be declared to be iiro])erty ; sccoy/^////, that the auction-purchase of the 
])roperty No. 2, on the 8th January 1878, made by the defendant No. 3, tand 
tho i/ara and mortgage in favour of th(3 defendant No. 3, might ho declared 
invalid ; tliirdlu, that a corniietent person might bo ajipoirited by the Court 
as mutawalli for iiorforming tho work connected with tho wufff. 

They did not ask that tho present mutawalli might ho removed, hut tho 
Court considered that it was intended to ask for his removal, as otherwise 
another mutawalli could not ho a])pointed iti his place. Fotn thhj they asked, 
that an order might he passed to the effect that the costs of doing the acts of 
tho truqf might bo defrayed from the ])rolits of the property mentioned in the 
schedule annexed to the plaint. 


Court may direct the .specific pcrforiiiaiice of any act hy .such Tru.stee, ^Manager, SuperiuLen- 
dent, or Member of ;i Committee, and m.i.\ decree damagc.s and^ costs against such Trustee, 
Manager, Siipi'ririteiident or MeirilxT of a (kunmittee, and mav also direct the removal of 
such Trustee, Manager, SuiieHntondcnt, or IMernber of a Ci>iMmittcc.J 

• [Sec. 30 : — Where tho.Vjarc numerous parties having the same intc'rest in one suit, one 
.. , , ^ , or ]nonj of such parties may, with the permi.ssioii of the Court, 

no par > ma\ sue or or bo su^d, or may defend in siieh .suit, on babalf of all 
defend on behalf of all in interested. But the Court shall in such case give, 

same in «..ros . plaintiff’s expense, notice oi the institution of the suit to 

all .such parties eith£*r by personal servicci or (if from the number of parties or any other 
cause such service is not reasonably practicable) then hy public adverti .semen t, as the Court 
in each case may direct.] 


4 CAIi.*--! 
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The plaintiffs had obtained the sanefcioii of the Advocate-General to the 
institution of the suit under s. />39 ' of the Civil Procedure Code. 

The learned dudj^e iri the Court below dismissed the suit, mainly on the 
ground that tlie i)laintiffs liad no cause of action against the defendants, under 
the Code. 

The plaintiffs a-ppealed to the High Court. 

Munshi Srnijiil Islain for the Appellants. 

JJahu Nihnadhuh Sen and Hahu liashheharij Chose for the Eespondents. 

The Judgment of the Court (Pktnskp and FlKLD, JJ.) was delivered by 

Prinsep, J. (wiio, after stating the facts of the case as above, con- 
tinued) : Now, the first and indeed the only question which we have to decide 
is, whether the idaintilfs were competent to institute and maintain this suit. 
They seem to have f lraight tluit the suit w^as w'ithin the provisions of s. 529 of 
the Code of Civil Proc.ediire ; and they made an a]q)lication to, and obtained 
the sanction of, the Advocate- General hefore instituting tlieir suit. Now, 
the first ohsorvation that occurs to us on this point is, that a 
considerable portion of the prayer of the suit is clearly [36] outside 
the provisions of s. 539, and that, in -so far as regards so much of the prayer 
as does not fall within t he provisions <)f this section, for reasons to bo given 
hereafter, the jihiintilfs were not entitled to institute this suit. But it 
appears to us that, vvon so far as regards tli at portion of the prayer of tJie 
plaint whicli falls directly w itliiii the provisions of s. 539, the plaintiffs are 
nob persons to wdiom the i)ro\ isioris of that section can be held to be applicable. 
The section provides, tlial. “in case of any alleged breach of any express or 
constructive trust created for liuhlic charitable purposes, or whenever the 
direction of the Court, is deomod necessary for the administration of any such 
trust, the Advocate-Gcmeral, acting ex-ofiicio, or tw’o or more persons having a 
direct interest in the trust and having obtained the consent in writing of the 
Advocate-General, may institute a suit in the High Court or the District Court, 
I'kc.” Now, this suit was not instituted by the Advocate-General. It was 
instituted by tw^o persons who obtained the sanction of the Advocate-General 
in writing. Tlien arises the (piostion Were these two ])ersons “ persons having 
a diject interest in the trust” witliin the meaning of this section. Wo think 
that this (|U(^stion must he answered in tlie negaliv^o. The only interest which 
tile ])laintiffs allege in their plaint is, that they are follow^ers of the Moslem 
religion; that they live in the villag(j of Gopalpoio; and that they had been in 
the habit of attending prayers in the mosque. We think that, assuming 
the facts here stated lo he correct, they do not constitute a direct interest 
in tlie trust. Tt‘ is scanady nccc?ssary to siqinort this by argument, but 
w'e ma> refer to s. 15 of Act XX of 1863 (The Eeligious Endowments Act), 
in which a clear disi.incti()ii is drawm hetw’cen persons having a direct 
or “immediate interest,” and persons “ having a right of attendance, or having 
been in the liahit of atleuding, at the jierfonnance of the worship or service of 
any mosque, ItMuide,” and so forth. It is quite clear, that, according to the 
intention of the Lc^gislature as sliown in this section, persons who are in the 
h.diit of attending iirayers at a Maliornedan mosque tare not persons who have 
a direct interest in the endowiiHiiit. Thten arises the question whether the 
provisions of The Religious [36j J'hidow’ments Act XX of 1863, are applicable 
to the present case. Tins is a (piestion of some nicety, but we think that if 
this Act be road with the old Regulation to wliich it refers, any difficulty that 

* {/i. V. aujyra, 8 Cal. 32.] 


26 



RAM NATH MUNDUL Ac. LlHHl] 


LUR. 8 OaL 86 


may at first sight suggest itself will disappear. Section 18 of the Act enacts, 
that no suit shall be entertained under this Act without a preliminary applica- 
tion being first made to the Court for leave to institute such suit. The word 
‘ Court,’ according to the definition, means the princii)al Court of original civil 
jurisdiction in the district; and it is admitted that no preliminary application 
was made to the District Judge in thr present case for leave to institute this 
suit. Then what are the suits which may be instituted under the Act ? 
Section 14 provides, that any person or persons intei esLed in an> mosipie, temple,, 
or religious establishment, Ac., may, without joining as plaintitl any of the other 
persons interested therein, sue before the Civil Court the trustee, manager, Ac., 
Ac., for any misfeasance, breach of trust, or negU^ct of duty, Ac., and the Civil 
Court may direct the s])ecific pei'foi inance of any act by such trustee, manager, 
and so forth, and may also direct the removal of such trustee, manager, Ac. 
Now, the only part of tlie prayer of this plaint which falls within the purview of 
this section, is so much of it as must be construed to btj a request that the 
defendant No. 1 be removed from his ojlice of mutawalli, and so much of the 
fourth prayer as asks that the expenses of performing the acts of the ivuqf be 
defrayed from the profits of the properties mentioned in the schedule annexed to 
the plaint. For the present we rcsei*ve consideration of the other prayers of the 
plaint. Now, the words of s. 14 are ver> general in their terms, and the question 
arises, what is meant by the trustee, manager, or superintendent of a mosque 
mentioned in s. 14 ; does it mean the trustee, manager, or suiJerintendciit of any 
mosque, or the trustee, manager, or superintendent of a mosque to which the 
provisions of Act XX of 186d are applicable. We think the latter construction 
is the proper one. Then what arc the mosques to which the provisions of Act 
XX of 1863 are applicable ? J n order to answer t Ins question, wo must examine, 
not only the Act itself, but the old Regulation, XIX of 1810. The preamble 
to [37] this Regulation is as follows : — “ Whereas considerable endowments 
have been granted in land by the preceding (Jovernments of this country 
and by individuals for the sujiport of mos(|U(‘s, Hindu tenqdes, colleges, and for 
other pious and beneficial purposes ; and whereas there? are grounds to suppose 
that the produce of such lands is in many instances approi)riatcd contrary to 
the intentions of the donors, to the ]>ersontiI use of the individuals in 
immediate charge and possession of such endowments; and svhereas it is an 
imxDortant duty of every Government to i)rovi(lo that all such endowments be 
applied according to the real intent and will of the grantor,” Ac. Now^it is 
clear from this i)reaiiiblo, that the mos(p»es with wliich the Regulation is 
concerned, are mosques for thcsup|)orfc of whicli endowuueiits have been granted 
in land by preceding Governments of this connti y and by individuals. The 
Regulation then goes on to vest, by s. "2, the general superintendence of all 
these lands in the Board of Revenue. Section 3 declares it to be the duty of 
the Board of Revenue to take care that all endowments Jiiadti for the mainte- 
nance of establishments of the above description he dul> a])])r()priatt\l to the 

* [Sec. 18 : — No suit shall lu? enter La iiicd iiiidc'r tins Aet williuut a pnliuiiiiaiy applica- 
tion being first made to llus Court for lea\e to institute, such 
Preliminary application suit. The a})plic.itLOii may be iniide iqxai unstamped paper, 
for leave to institute suit. Tlic Court, on tlio perii'^al of tlie a]>plic.ition. shall detcnniiiu 
whether there arc snllieient puma J'acic grounds for the 
institution of a suit, and if i« the judgment of the Court tln-re are siu*h groiimls, leave shall 
he given for its institution. 

In calculating the costs at the terminatiou of the suit, the .stanqi dul\ on the preliminary 
ap])lie!ition .shall be estimated, and shall Im added to the costs 
Costs. of the suit. If Court shall bo* of opinion th.it the suit has 

been for the benefit of the triiht, and that no party to tin? suit 
is in fault, the Court may order costs, or such portion a& il mas consider just, to he paid out 
of the estate.] 
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purpose for vvliich they wore destined by tlio (jovermiient or the individuals by 
whom such endowments were j^ranted. Sections 4, 5, and G contain ])rovisions 
as to tlie mode in wliichihis duty is to bo ijorformed. Section 8 enacts that, 
in order to enable tli>e Roardof itevenue to carry into effect the duties entrusted 
to them by this Kef^nihition, local a;»ents shall be aj)i)ointed subject to the 
authoiity and control of the Boartl. Section 9 declares the Collectors of 
districts to bo vx-oificin a;<ents. Section 10 makes it the duty of those local 
a^,^ents to ol)tain full informati(»n, from tlie public records and by personal 
enquiiies, respectinj^ all endowments. Section 11 makes it the duty of 
tliese a{;ents I'urthorto ascertain and report the names, togetiier with other 
])articulars, of the .present trustees, mana^»ers, or superintendents of the several 
institutions, foundations, or establishments described in the Regulation, whether 
under tlie designation of mutawalli or any other, and by whom and under what 
authority appointed or elt^cled. Section l‘J directs the local agents to report to 
the respective Boards all vacancies or casualties which may occur, with full 
information as to the [38] pretensions of claimants. Section 13 directs that, 
in those cases in which the nomination to the office of trustee, manager, or 
suijorintendent rests with (jovernment oi* a publ,ic oHicer, the agents are to 
recommend lit persons to fill u]) the vacjincics. Section 14 directs the Board of 
Revenue, on receipt of the repoit and information recpiired by the above section, 
to appoint the person or persons nominated for their approval, or make such other 
provision for the ti*ust, suj)orintondence, and management as to the Board may 
seem proper. Now it is notorious, that, after the i)assing of that Regulation, 
the Collectors (ff districts furnished to the Board of Revenue information 
regarding some of those Hindu and Mahomedan endowments with which the 
Regulation was conceriicd; and, in some instances, the Board of Revenue took 
over the management of the land which formed the subject of the endowment; 
hut in the large majority of instances, the Board of Revenue did not take charge 
of the land which had been granted by individuals for the support of mosques, 
Hindu temples, I'tc. Nearly half a century afterwards, the Government, for 
reasons to which it is unnecessary to advert here, Ctame to the conclusion that 
they ought to divest themselves of the management of the lands which they 
had taken under their charge in accordance with the provisions of that 
Regulation ; and it was to effectuate this purpose that Act XX of 1863 was 
))as.sed by the Legislature. The preamide to this Act is as follows “ Whereas 
it iS|pxpcdient to reliove the Board of Revenue, and the Local Agents in the 
Presidency of h'ort William in Bengal and the Presidency of Fort Saint George, 
from the (lutics imposed on them by Reg. XIX of 1810 of the Bengal Code, 
so far as those duties ombj’\<’e the superintendence of lands granted for the 
support of mosques or Hindu temples, and for other religious uses ; the 
appropriation of endowments made for the maintenance of such religious 
estahlisiiments : tbc repair and preservation of buddings connected therewith, 
i'ce., I'cc. Tiien s. 3 of the Act deals with the case of every mosque, 
temple, or otht;r religious establishment to which the provisions of 
either of the Regulations specified in s. I are apjdicahle, and the nomi- 
nation of the trustee, manager, or superintendent whei’eof at [39] the time 
of the passing of the Act is vested in, or may ho exorcised by, the Govern- 
ment. If this section is read with the sections of the Regulation to which I 
hii VO already referred, it is perfectly clear that the trustee, manager, or superin- 
tendent mentioned in Act XX of 1863 is the'trustee, manager, or superintendent 
of those mosques to which the provisions of Reg. XIX of 1810 wore applicable ; 
and, as I have already pointed out, it is clear from the preamble to that 
Regulation that the mosiiues to which the provisions of the Regulation are 
applicable, are mosques for the support of which endowments had been granted 


28 


( 



BAM NATH MUNDUL Ac. I.L.R. 8 Call 40 

in land by tlio Government of tlio country or by individuals. The question 
then arises — Is the iiios.;.i (3 with whicli we are now concerned a inosqjue for 
the support of which an ci dowinont in land has beon^rgranted by (Government 
or by individuals ? and wlien we refer to tlie irmifnamah at page 8 of the 
l^aper-book, it is impossible to answer that (luestion otherwise than in the 
aflirmativo. But it maybe contended ^hat the provisions of Act XX of JB63 
ought to bo limited merely to those mosques, Hindu temples, Ac., the land 
granted foi* the endowment of which had actually been taken under the manage- 
ment of the Government. Keturning to s. iJ, 1 have already pointed out that 
the class of cases to which this section is applicable, is that class of cases in 
which the trustee, manageror superintendent was ai)pointcd byCGovernmont; and 
as to this class of cases, the Local Governm(»nt was to make special provision 
as pnjvidcd in tlie Act. These special provisions are found in ss. 7, 8, 9, 10, 
11, and 12 ; and brioliy they are to this effect, tiuit the Government should 
api)oint, once for all, one or more committees in every division or district, and 
siiould transfer to those committees all the land or other property which 
lireviously had heen under the management of the R(*venue ollicers of Govei'n- 
ment. Then s. 4 deals witli another class of cases, the class of cases in which 
the trustee, manager, or siijuaintendent was not appointed by Government, 
nor was the apjiointment subject to the confiiinalion b> Government. As to 
this class of cases, the provisions iii)j)licahle are contained in ss. 4,5, and 6 of 
the Act. Wo liave ahtiadv referred to the preamble. Section 1 is merely a 
[ 40 ] rei)ealing section. Section 2 contains general definitions. Section 3 and 
ss. 7 to 12 inclusive are concerned with that class ol cases in which the trustee, 
manager, or superintendent was appointe<l ))y Government. Sections 4, 5, and 
G are concermal with another class of cases in wdiich the trustee, manager, or 
supei’intondent was not apixiinted by Government. Then comes s. 13, which 
enacts : Tt shall be tlie duty of ever> trustee, manager, and superintendent of 

a mosque, temjile, or religious establishment to which the provisions of this Act 
shall apply, to keep regular accounts,” and so forth. Now, who are the 
trustees, managers, or superintendents of religious establishments to whom the 
provisions of this Act api)l> V It appears to us that if we read the language of 
ss. 3 and 1, it is impossible to come to any other conclusion than that the 
trustee, manager, or suiierintendent to wdiom the ju’ovisions of the Act apply 
is a trustee, manager, or superintendent of a mosque, temple, or other reli- 
gious establishment to wdiicli the provisions of lieg. XIX of 1810 ajqdy ; jind, 
as 1 have already jiointed out, the mosque, teinjile, or other religious establish- 
ment to whicli the [irovision of Keg. XIX of 1810 aiqdies, is a mos(|ue, temple, 
or other religious establishment for tlie supiiort of which endowments have 
heen granted in land b> the (iovernment or by individuals. The conclusion, 
then, to which we are led is, that tlie same construction must be jnit ujicn 
ss. 13 and 14 of the Act, and that the mosque, tenqile, or religidus t*slahlishment 
there mentioned is, not any mosque, temple, or ridigious establishment w hatever, 
but any mosque, tonqile, or religious establishment for the support of w’hich 
endowments in land have been made by the Government or jirivate individuals. 
So far then as concerns that portion of the prayer lif the plaint which falls 
within the provisions of s. 1 1 of Act XX of 18()3, w(* think that this suit could 
not have been instituted without obtaining the sanction required by s. 18 of the 
Act. 

We now come to deal with the other prayers in the plaint which do not fall 
wdthin the jirovisions of s. 14 of the Keligious Bndowinents Act. These jirayers 
are, that the projierty mentioned in the. schedule to the iilaint may be declared 
to bo waqj ' ; that tlio mortgage and the izara, and the sale under the 
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[41] may bo sot aside, and that a competent person may be appoint- 

ed by the Oourt as mutavvalli. Now, so far as regards those prayers, we 
think tliat the i)laintil1*t. were not antliorizod to institute this suit merely by 
reason of their having that interest wbicli is set out in para. 10 in the plaint, 
— that is, an interest created by their being followers of tire Moslem religion, 
living in the vicinity of the inosiiuo, and being in the habit of attending the 
inusjid. That interest is common to them with a largo number of other per- 
sons^ — common to them with, we will not say, all the Mahomedan i^opulation 
of the country, but certainly with all the Mahomedan residents in the vicinity; 
and we think that this is a case which falls within the provisions of s. 30 of 
the Code of Civil rroeedure. That section enacts, that “ where there are 
numerous pai’tios having the same intoi^est in one suit, one or more of such 
parties may, with the permission of the Court, sue, or be sued, or may defend 
in such suit, orr bolialf of all irarbics so interested.” It may be quite possible 
that if tliese jrlaintilTs had airpliejd to the Court under the provisions of s. 30, 
they would liave obtained permission to institute ibis suit ; but not having 
obtained that permission, they certainly wore not entitled to institute the 
suit ; and, under these circumslanccs, we think that the ground of objection 
taken by the defendants in the second paragraph of their written statement, 
ar]d which forms the sid)ject of the second issue, was a good objection ; 
and that this suit was i)roperly dismissed by the District Judge. We, 
tlieroforo, dismiss tins appeal witli costs in this Court and in the Court 
below. 

Appeal dismissed. 


NOTES. 

I. APPLICABILITY OF XX OF 1863- 

l. 'I’hij Kcligiuiis Kndowmouts Act 1808 is appliciiljlc only to cases which would have 
fallen under the proMsions of the earlier regulation : — 18 All. : 17 Mad. U6 ; 14 C.W.N. 

1 104 (1100). See also ‘22 Mad. ‘2‘23 at ‘220 and 227. 

II. APPLICABILITY OF C.P.C. 1908, Sec. 92. 

A different view wjis taken in h All. 107 ; 7 All. 178 ; ‘20 Cal. SIO , and tho right of tho 
worshipper was held to he a private right not falling within see. 92 C.J*.C. ; but see 11 Cal. 83. 

III. * DIRECT INTEREST ’— 

The word ‘ direct ’ was removed from tho C. 1*. (h of 1882 by VTT of 1888. See also 
7 All 178; Ift Bum. 012; 12 ^lad. 157 (decisions before the .imciidmont) ; 24 Cal. 418 (427) ; 
2 C. L. J. 400 (470) eases after it.] 


[42] rmVY COUNCIL. 

The and 13th Maij, iHiSl, 

‘ rillCSENT: 

Sir D. Pka(’()(’K, Sir ^I. D. Smith, Sir E. Couch, and Sir A. Hobiiousk. 


Eajendronatb Dutt and others Plaintiffs 

• versus 

Shaikh Mahomed Lai and others Defendants. 


[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Non-joilidcr of a nccessarif partij — Alienation of deb uttur lands — Trust 
for religious purposes. 

The rcproMenlatives of three f>iiL of four Hindus, who wore joint sebaits, managing debut- 
tur property, sued to have an ulioiiatiun, made by the fouith sebait alone, set aside. They 
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did not make the latter a party to the suit ; nor did the plaintiils a»k the assiHtauco of the 
Court to make him one, under s. 73* of Act V^llI of 1851). 

Held, that he waH a necetiKiiry party. It was not cniough that he was a member of the 
body of sebaits ; and although indirectly he might have gained advantage from the suit brought 
by the other sebaits, this did not sullice to connect him with the suit as a party to it. No 
ground of making an exception to the general rule was presented. 

Appeal from a decree of a Divisional Boiich of tiio High Court (18th 
November 1878), in part aflirming, and in part reversing, a decree of tlio 
Judge of the District of East Burdwan (8th September 1876), and tlieroby 
dismissing the suit. 

This suit was brought by the representatives of three out of four members 
of a Hindu family who were joint sebaits, Iiolding proiierty which had been 
dedicated for dehseba. The object of the suit was to sot aside an alienation 
made by the fourth sebait, under which the defendants, the present respondents, 
claimed to hold the property. The ground of the suit was, that the property, 
a mouza named Keshabpur, in East Burdwan, was trust property, to be iiold 
in trust for the establislied worship of certain deities, and was debuttur. 

The fourth sebait had not joined in the suit as plaintiff, nor had ho been 
made a defendant. 

The Court of First Instance decreed in favour of the plaintiffs for part of 
the land claimed. On appeal, the High Court [43] dismissed the whole claim, 
on the ground that the fourth sebait, under whom the defendants claimed, was 
not a party to the suit ; and also on the ground of limitation. 

In the year 1813 (30th Sraban 1220, Bengali style), five brothers, surnarned 
Dutt, viz., Manikrarn Samhhuram, Bissonath, Kashinath, and Goj)inath, being 
a joint family, executed an agreement setting ai)art joint i)roperty for delmba 
in their family-house, and also at Sri Brindahan. First a portion, and after- 
wards, as it was stated, the wliolo of mouza Keshabpur was included in this 
trust. 

Down to 1849, when Manikrarn died, he continued to be sole sebait. 
Samhhuram, Gopinath, and Kasiiinath had died before him. Manikrarn was 
succeeded in the office of sebait by his widow, Shokhimoni, during whose 
management proceedings were taken by some of the family to obtain a declara- 
tion of the trust. Gopinath ’s issue had died. Samhhuram had left a son, 
Brojonath ; and Kashinath had left a son, Baikantnath ; who afterwards made 
the alienation, giving rise to the present suit. The surviving brother, Bisso- 
njith, died in 1845, leaving his son Harinath, the father of the appellant in the 
present suit, Rajendronath Dutt. 

The proceedings commenced in the time of Shokhimoni, yidow of Manik- 
ram, resulted in an appeal to Her Majesty in Council ; and in 1871, it was 
determined — see Juggiitmohini Do.ssee v. Mnssiimat Sohhecvionce Do.^sec (14 
Moore’s I. A., 289) — that the lands mentioned in the schedule to the plaint in 
the suit on that appeal, were dedicated to the religious purposes specified in two 
deeds of endowment, dated in 1813, and in 1820, and* executed by the five 

•[Sec. 73 : — If it appear to the Court, at any hearing of a .suit, that all tho persons who 
may bo entitled to or who elaiin some share or interest in the 
Court may adjourn hear- subject-matte^ of the suit, aud who may be likely to bo 
ing and direct that parties affected by the re.sult, have not been made parties to the suit, 
appearing to be iiiterostod the Court may adjourn the hearing of the suit to a future d.ay 
in a suit shall be made to bo fixed by the Court, and direct "that such persons shall bo 
parties to the suit. made either plaintiffs or dofcndeiits in the .suit, as the case may 

bo. Ill such case the Court shall issue a notice to such persons 
in tho manner provided in this Act for the service of a summons on a defendant.] 
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brothers abovoinentioned. On the 2.‘b-d Aiij*iist 1873, the parties to tliat suit 
rtjj*istered a d(*.ed of settlement for th(^ manaj*einent of the trust, hy which it was 
agrciod that the ollice of sehait should ho held Ijy the representatives of the 
four surviving liiuisof descent (that of Ooiunath being extinct) in equal shares. 
Baikantnath, the son of Kashinath, was thus entitled to a fourth share, and 
was sehait with tliree others. This deed stated that eleven annas of Keslnih])ur 
had been included in the* arjxiniuoiut^, or original [44] endow merits, and tliat 
the rest of tiie mou/a had been afterwards purchased out of proceeds of sales of 
dehuttur jiroperty. 

j\leantime, lunvover, in 1871 (2()th Falgun I ‘275 B. S.), Baikantnath had 
executed a document ])ur])orting to convey to his sister’s son, Anand (lopal, the 
mouza Kashah])ur, liolding himself entitled to it under a famil.\ partition. 
Anand Gopal then conveyed it to the defendants. 

Ml’. G. W. Ardlltoon apiieared for the Appellants. 

• Mr. Ji. V. Doijne ami Mr. ,/. /). Mnnno for the Respondents. 

For the apiiellants it w^as argued, that the suit had been wrongly dismissed. 
The property alienated hy Baikantnath had remained subject to the trust and no 
title could have hetm obtained free from the trust, hy those wdio hail taken 
Keshahpur lioidrute ltt(\ Molcalfv v. Pulrrrto/l (2 V. it B., 200) was cited. 

For the respondents it w’as submitted, that this suit could not he maintain- 
ed in the absence of llailvantnath Dutt, wdio wjis a necessary party ; see 
Jiajiiiiim Tcircin v. Ij(tchmdn Prasad (i B. R., R., A. J., 118) and Unkool Pershad 
V. Ktwarve Mahfo (20 W. R., 138). 

Their Lordships’ Judgment w’as delivered hy 

Sir R. Couch. — 'L’he suit in this apjieal was brought by certain persons 
to I’ecover a mou/a called Keshahpur ; and the case stated in the plaint is, 
that the predecessors of the plaintiffs, being five brothers, had dedicated certain 
lands to family idols ; that Manikram Dutt, the oldest of the hi’others, being the 
sehait, was managing the svha of the idols, out of tlio proceeds of the conseci ated 
properties and w^as supei’intending the dehuttur jiroperties ; and that, after 
the <Ieath of tw’^o of tlie brothers, he acted improperly w ith reference to the 
dehuttur iirojiei ties, and apiiortioned out of them a lot called Pilldiundi as the 
share of Gopinath Dutt, one of the brothers, and the Mohal Keshahpur, the 
subject of the ])resent suit, to Baikantnath Dutt, the son of Kashinath Dutt 
deceased, anotlier of them. The plaintiffs sue for possession of the whole as 
dehuttur. 

[«] Tiio i)roi)erty wdiich had been so dedicated was the subject of a 
suit w hich w’as foinmenced in 1857, and ultimately came hy api^eal before 
this Board. The nature of the suit is stated in tin.* judgment w^hich was then 
delivered. Tlio plaint in it is set forth in the record in this suit, ft appears 
to have been brought by Harmath Dutt, the son of one of the five brothers, 
against all the other membei's of the family. Amongst them was Baikantnath 
Dutt, who is said in Mio present plaint to have had Keshahpur apportioned to 
him. The judgment (M Moore’s I. A., 21)9) states, that the suit was for 
possession, but not for iiosscssion in the ordinary character of in’oprietor of 
lands ; that the plaintiff made title to the^ possession on the ground that the 
lands had been dedicated to the religious service of the family idols by virtue 
of two instruments of^dedication in the years 1813 and 1820, which, still at 
the time of the suit, impressed on the lands a trust which the ]jlaintiff by the 
suit sought to have declared. Tie also asked to be appointed sehait or manager 
of the lands so dodicuted. 
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It appears from the jivfgment that, amongst other matters of defence 
which were set up by the defendants, was a deed of partition, which w^as said 
to have been a deed by wliicli a difTerent arrangement was made of the 
family property. Certain other property was de^'oted to the family idols, and 
the property originally dedicated was divided between the membeis of the 
family. Their Lordships, in that c ‘le, considered that this was not a genuine 
deed. They said with regard to it : “ The second deed, however, does afford 

ground for suspicion. It makes no reference whatever to tlie first deed; it 
professes to be the ordinary partition of a, till then, joint family property. It 
appoints as a sebait one whom no ])rudent ])erson would api)oint a trustee — 
one an actual insolvent. Such an appointment, indej^endently of its obvious 
impro})riety, would be little likely to l)o made by a Hindu family having 
several and more competent members, from the fear of the scrutiny to which it 
might lead if the creditors of the sebait traced the laoperty to his possession. 
Again, as a dedication in fact was to be defeated by it, some difticulty on this 
ground alone would present itself to the minds of those who might meditate 
on the [46] change which the deed seeks to effect. All compai’ison, therefore, 
supports the deed jnior in ti»ne, wliich priority alone, in a balanced state, 
would establish the first instrument and they proceeded to say, “ A decision 
against the plaintiff* generally in this suit would be, in substance, deciding 
against a trust prnnd /aac well established on evidence of a subsequent deed 
of revocation, not only not proved, but on every examination of it discredited.” 
Their Lordships in the result declared, “ that the lands specified in the 
schedule to the plaint, ” — which included the Monza Kesluib])ur, and also the 
lot Pilkhundi, — “ were and continue dedicated, under the instruments of dedi- 
cation of 1813, and 1820, to the i-eligious uses specified in those instruments 
of endowment.” And they added a declaration, that the decree was to bo 
without ])rejudice to any further suit or p)*oceedings, for the enforcement of the 
religious trusts declared on the appointment of a proper sebait. 

A question lias arisen as to whether the whole of iVlouza Kcshahimr was 
dedicated. In the deed of dedication only cloven annas were mentioned. 
Subsequently, five annas seem to have been purchased hy IManikram, the sebait, 
and it would ratlier ai)pear to have been assumed that tlie \vhole sixteen annas 
had become subject to the dedication. In the view which tlieir Lordships 
now take of the case, it is unnecessary to determine whether this ludgmont 
must bo considered as a binding decision upon the parties as to the dedica- 
tion of the entire sixteen annas, or only of the eleven. What was contemplat- 
ed was, that the pro])erty being shown to be dehuttur ])roperty and dedicated 
to family idols, a proper sebait should be appointed, who might hi-ing a suit, 
or take other proceedings, to have the tinsts so declared enforced, and so this 
declaration was added. 

This judgment was delivered in 1871. The i)artitffe appear not to 
have done anything immediately; but, on the 22nd of August 1873, tliey 
professed to appoint the sebait. They executed what tliey call a deed of 
settlement for management of the seba of the gods, by which, after 
reciting that Gopinath Dutt had died without an^ heir, and that as lieirs 
of the remaining four brothers they each held a four-anna share, they 
say : — “ Wo do hereby; covenant, that we, being in possession [47] as 
sebaits of the properties mentioned in the schedules of the two deeds of 
endowment aforesaid, and besides *Lthe properties mentioned ini the arpan- 
namas of the properties acquired out of the pi’oceeds of the dehuttur properties 
and of the properties which are used to meet the expanses of the debseba, and 
which are embodied in the schedule of the plaint of the former suit. No. 6, and, 
in addition to these, of those properties which are dehuttur for the expenses 
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of the clehsrba — tlio whole of tliese being entered in the schedule below, — 
will niiinagc the duties connected with the seha of tlie Devas, according to 
fixed ariangernent. " They then make a juovision for what is to be done with 
the different moneys, and give jnirticular directions with regard to the appoint- 
ment of ijersons to make collections. The result is, that all the members of 
the family, including Baikantnath, all the persons who had an interest in the 
property, oi would have had an interest in it if there had been no dedication 
to the idols, are made sebaits. The trust is mixed up with the private interest, 
and there remains outside no person who would have an interest or duty to 
see that the trusts were properly executed. All the persons interested are 
themselves made trustees and managers for the execution of the trusts. That 
certainly does not seem to have been the kind of appointment which was 
contemplated by their Lordshii)s. 

Tlie objection was taken by tlie defendants in the present suit that 
Baikantnath, who, by this deed of August 1873, was appointed one of the 
sebaits, and took a fourth sluire of the property as sebait, is not a 
party to it. The defendants say, he ought to have been joined as a 
plaintiff', or, if lie would not become a plaintiff*, he should have been made 
a defendant. The ])lain tiff's say, that he would not consent to become a plain- 
tiff' with tliom. If lie would not consent to tliat, they might have made him a 
defendant. The objection being taken in the first Court, the Judge overruled 
it. He does not api)ear to have said much on the subject, but he held that it 
was not necessary that Baikantnath should be a party. The defendants 
appealed from tliat judgment, and in their grounds of appeal they distinctly 
take the objection. The first is : — “ Bor that [48] the Court below ought to 
have held that there has been no proper appointment of the plaintiffs as sebaits, 
and that in any event the present suit could not be successfully maintained by 
the plaintiffs on tlie record in the absence of Baikantnath. ” The learned Judge 
wlio delivered tlie judgment of the High Court says with respect to this objec- 
tion : — “ I think that Jbiikantnath Dutt should certainly be a party to this 
case. The suit is to do away with a sale effected by him, and for which he 
received full value of the property in suit. Full justice could scarcely be done 
without having him before the Court in his personal capacity. The Judge 
below remarks that Baikantnath is substantially a co-plaintiff, because he is a 
member of the body of the sebaits ; but he ought to be on the record substan- 
tially as a defendant in his personal capacity, and answerable for the costs of 
the proceedings arising out of his alleged misconduct. As it is, he has been 
allowed to make away with endowed property, appropriate the value of it, and 
then to bo a substantial, but unseen, co-plaintiff' in recovering it from the 
purchaser, to wdiom, however, the lower Court finds that it can award no 
comjiensation, because he should get it, if at all, from the vendor in his private 
capacity, and not from the plaintiffs, who sue as sebaits.” The judgment 
refers to many of the substantial recasons why Baikantnath should have been 
a party to the suit. Their Lordships will mention presently the transactions 
which are alluded to. It was evidently the opinion of the High Court that he 
ought to have been made a party to the suit. The Judges appear to have 
thought that he might be considered to be a plaintiff, because he was a 
rnomber of the body of the sebaits ; but although he might indirectly gain benefit 
from the suit, the fact that the other sebaits were suing did not make him also 
a plaintiff. They do not profess to sue on his behalf. He really was not a 
party to the suit at all^ and no <locree could be made in it which would bind 
him. Whatever might be necessary in order to do complete justice between 
the parties, so far as it would affect Baikantnath, could not be done. It would 
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appear that the Judges of the High Court intended to decide the case in 
favour of the defendants upon this objection as well as upon the [ 40 ] bar of 
limitation. They said : — “ we are of opinion, therefore, that under the 
circumstances of the case, and regard being had to the sort of debuttur 
which is in question, and to the fact that the family generally were parties to 
the division of the debuttur property, Baikantnath Dutt should have been 
personally a party to the suit ; and that if tlie plaintiffs bo entitled to recover 
the property from the defendants, appellants, they should bo required to 
reimburse them the purchase-money, and that Baikantnath should have been 
saddled with all the costs. And the same consideration would induce us to 
refuse any decree for mesne profits.” They then considered the question of 
the law of limitation, and held that the defendants were bond fide purchasers, 
and were, therefore, protected by it. 

Under those circumstances, the respondents say, in support of tlie decision 
of the High Court, and in answer to the present appeal, that the non-joinder 
of Baikantnath is not an objection of form only, — that the Court ought, in a 
suit of this kind, to have him before it, so as to be able to bind him and to do 
complete justice. The appellants have not, on any occasion, sought the 
assistance of the Court, as they might have done under s. 73 of Act VTIT of 
1859, to make him a party to the suit. It was not the juovince cither of the 
High Court or the District Judge to force that course upon them. The objec- 
tion was clearly taken ; and they, from motives of their own, deliberately 
abstained from making him a party to the suit. It is certainly not a case in 
which the Court should make an exception to the general rule which would 
require him to be a party. 

That motives for keeping Baikantnath out of the suit existed may be seen 
from the nature of the previous transactions. He is said in the plaint to have 
been imt in possession of Kcshab])ur by Manikram, who was at that time the 
sobait ; but it would seem, from the case made in the formei* suit, that though 
the deed of partition was discredited in the former ai)poa], it was under colour 
of some deed of partition executed botweeii the members of the family that 
Baikantnath obtained the possession of Keshahpur as early as 1841, and so 
through the act of the very persons who are plaintiffs in the present [ 50 ] suit. 
Having thus obtained possession, he subsequently made a conveyance to 
Anand Gopal, his nephew, on the 17th of September I8G1. Whether this 
conveyance was only a benami transaction, and Baikantnath continued to be 
still the owner of the projierty, or whether, which is possible, Baikantnath sold 
it for a sum much under its value, as an advancement to or in order to bene- 
fit his nephew, is not clear ; nor is it necessary now to say which was the real 
nature of the transaction. There is evidence that Anand Gopal exercised acts 
of ownership, that he made leases of and received lent for some portions of the 
property, and that he was apparently the owner of it. BeJhg apparently the 
owner, he, on the 8th of March 1869, sold a moiety of it to some of the defen- 
dants for Es. 5,200 and the other moiety to the other defendants, on the 15th 
of July 1871, for Rs. 6,000. It is clear, and is not disputed, that those prices 
represented the full value of the property. The defendants gave the full value, 
and held the property for some time. Then came tlie appointment of sebaits 
of the 22nd of August 1873 of the whole family, including Baikantnath, by 
virtue ot which this suit is brought. Now, the defendants having paid tlie full 
value to Anand Gopal, and there being this case with regard to Baikantnath, 
whose acts could not have been unknown to the plaintiffs when they aiipointed 
him joint sebait, that he had parted with the property, which was (lebuttur, 
and, through his conduct in so parting with it, it had come to be sold to the 
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defenclaiits, tlio plaintifTs, tlic othor members cf the family, seek to set aside 
tlie transaction —to recover back the property, it is true as debuttur, but under 
circumstances which raise a considci-able suspicion whether the object is to 
treat it wlien it is recoveied as debuttui*, or to liave the benefit of it for them- 
selves. The whole transaction seems to be of such a character that, if there 
is a case in vvhicii it is just and jnoper to f^ive effect to tlie f'eneral rule tliat all 
the parties interested in the subject-matter of a suit should be joined in it, 
this appeal’s to tlioii* Lordships to be one. 

Under those circ\imstances, their Lordshi]is will humbly advise Her 
Majesty tliat the decree of the Hiyh Court bo affirmed, [SI] and the appeal 
bo dismissed ; and the apiiellants will pay the costs of the ai)peal. 

Appeal dismissed. 

Solicitor for tlie Apjiellants : l\Ir. T. L. Wilson. 

•Solicitors for the Respondents : Messrs. Barrow Rogers. 


NOTES. 

[To ji siiniliir ('iTcrt arc the decisions in 11 Cal. 838 ; 17 Cal. 90G ; 14 Mad. 489 ; 28 Mad. 
82 ; 190 ; b C. L. J. [>27 ; 18 All. 227 at 281.] 


[8 Cal. 51] 

PRIVY COUNCIL. 


The 10th and 11th May, and ISth Jiiiic, 1881. 

Present : 

SiK 13. Peacock, Sir M. L. Smith, Sir R. Coccii and Sir A. Hobhouse. 


Munt,uil Persh.Ld Dichit and another Plaintiffs 

versus 

Crija Kant Lahiri J\:jfcndaiit. 


|Oii apix al from llu; Jlifih (^-nit of Jiidicatiiic at Willi.im in ncngsil.J 
Limitation applicable to cjrecution of decree in suit iusiitulcd before 
Isi April 18/8-' Staying sale of attached ijroperty ~ Striking off — Limitation 
Acts {XJV of 18o0, .S’. ^0, and Act IX 0^1871, s. l). 

An .'ipplicnlion for execution of a decree is an application in the suit in which the decree 
has been obtained. ]<’rojn Mu';, and from the enactment ins. 1 of Aijfc TX of 1871. that 
nothirij? contained in s. 2, or on I*art II of that Act, shall apply to suits instituted before the 
lat April 187.8, it follows, that nothing contained in sehed. ii of that Act, extended to an 
application for execution of a decree in a suit instituted before that date. No such ax)plication 
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was barred by s. ‘20 * of Act XIV of 1850, if made within three years from the date of 
a proceeding within the meaning of that seetion. Although the execution of a decree may 
have been actually barred by time at the date of an application made for its execution, yet, 
if an order for such execution has been regularly made by a competent Court, having juris- 
diction to try whether it was barred by time or not, such order, although erroneous, must, 
if unreversed, be treated as valid. 

Where a sale of attaclnul property is staytid by a Court upon the application of the 
judgment-debtor, on condition of the attachment remaining in force, the subsequent striking 
off of such application from the lile of the Court doi's not affect the rights of the 
decree-holder. 

ApI’KAL from ji decree of tlie Tlij^h Court (Ctli January 1879) t dismissing an 
appeal from an order of tiio Second C52] Subordinate Judge of Mymensing 
(9th May 1878), whereby an application for the execution of a decree of the 
year 1851 was rejected. ’ 

The a])pellants held a decree, dated 8th July 1851, obtained bv their 
father against the respondent’s father on a bond of the year 1818. 

The amount duo on the decree, originally Bs. 9,858, had become, by 
accumulated interest, Bs. 40,873. Of this decree the ai)])cllants applied for 
execution, which was refused on the 22nd September 1877. The present 
question was, whether or not the decree- holders’ rights to proceed in execution 
had been barred by limitation. 

The proceedings taken by the decree- holders between the 8th July 1851 
and the 22nd Soptomher 1877, are set forth in order in their Lordsliips’ judg- 
ment. The order of tlie 8tli October 1871, made by the Subordinate Judge of 
Mymensing, was, “ that the attachment i)rocess do issue, fixing the i2th 
December next.” The list of property attached, comi)rising the right of the 
judgment-debtor in certain lands, was filed by order of the same Judge on the 
3rd December ; and on a subsequent day it was ordered that the sale should 
take place on the 20th January 1875. That sale was stayed by order on 
petition, d.ated tlie 21st January, in which tlie debt was admitted. Afterwards, 
on the 25th January 1875, on a petition, in which botU parties joined, the 
execution of the decree was stayed on the terms that the attachment should 
continue uiion the iirojierty attached. On the 9th February 1875, at the 
request of both parties, the Court ordered that the case be struck off its file. 

On the 22nd September 1877, tlie decree- holders made the application for 
execution out of which this ajipeal arose. The defence was, that the decree- 
holders had not, within due time, taken jiroceodings honu fide for the execution 
of the decree, and that though certain applications had been made, the period 
of limitation had elapsed. 

The Subordinate Judge held that the execution askc|^ for was barred 
by limitation. ]<^irst, because the present a])j)lication had lieen made 
when more than thi-oe years had elapsed [53] from the service of notice on 
this res]K)ndent, which was effected on the JOtli Sept(‘mbcr 1874. TJie appli- 
cants were not relieved from the bar by the acknowledgment of debt made, as 
it was iiielYectua.1 in rc'gard to a (b'caeo. Seconffly, ln'cause, wlien the 


* [Sfc. ‘2 

Tinio for enforcing oxo- 
c.iition of jiiflgniciit, etc., 
of a Civil Court not 
lisliocl bv Uoval Cliarlior. 


No prodosj of rxoriitioii shall is.sno from any Court not rst:iblislird by 
Itoyal Charter to enfon*c yny judgment, tbicreo, or order of 
siieli Conit,*iinIe.ss some proceed ing shall have, been taken to 
eiiforee siieli judgment, deerec*, or order, or to keep the same in 
force, within three years next a^-eeediiig the application for 
such (‘xcentioii.] 


t See Mviujol Prnshad Dichit v. Shama KtUiio Jjahory Chou'dhnj, l.L. R., 4 Calc., 708. 


37 



I.L.B. 8 Cal. S4 


MUNGtJL TEHSHAl) DICIIIT Ac. D. 


application was made, on the 5th September 1874, the right to execute 
had been already barred by time ; and could not by any application, or order, be 
revived. 

The judgment of the High Court (MoilRIS and Prinsep, JJ.), dismissing 
an appeal from the above decision, is reported in the Indian Law Rep., 4 Cal., 708. 

On this .appeal 

Mr. J. Grahavi, Q, C'., and Mr. J. T. Woodrofe appeared for the Appel- 
lants. 

Mr. J. F. Leith^ Q. C., and Mr. B, K. Doyne for the Respondent. 

For the appellants it was contended, that tlie Courts had wrongly decided 
that execution of the decree of 1851 was barred by time. A competent Court 
had, in 1874, made an order for execution which had not been reversed. The 
respondent’s property liad been attached, ho obtaining a stay of proceedings on 
admission of tl^ debt, and on terms that the attachment should continue ; 
whereby the decree had been treated as in force. If it were necessary to look 
behind the order of the 8th Octoher 1874, it would appear, that the application 
of the 5th September 1874, on which it was founded, was in substance a con- 
tinuance of proceedings in execution previously taken by the decree- holders. 
And the latter was not, as it had been erroneously held to be, an application 
barred by art. 167 " of sch. ii of Act IX of 1871. It was a ‘proceeding’ to keep 
in force a decree, as that term was explained in Maharajah Dhearaj Mahtab 
Chund v. BtUram Singh, (1.3 Moore’s 1. A., 479). The same miglit be said of 
the subsequent application for execution made on the 22nd September 1877, 
both applications falling within the 4th clause, column 3, art. 167 of sch. ii of 
Act IX of 1871. Gouree Sunkur Trihedce v. Ar7na7L All Choivdhry ( 21 W. R., 
309;, [84] Jamna Das v. LaUiara^n (I. L. R., 2 Bom., 294), and Hiuro- 
chmuler Roy Chowdhry v. Shoorodhonee Delia (9 W. R., 402). The respondent 
had .also made repeated .acknowledgments of liability ; for instance, in a peti- 
tion of the 30th November 1871, signed by his agent duly authorized for the 
purpose ; and again in an application for stay of sale made in January 1875, 


* [Art. 167 

Description of application. j ' Time when period begins to run. 


For the execution of a decree or^ 
order of any Civil Court not provid-| 
cd for by No. 160. j 


i 


I 

I 


Three years. The date of the decree or order, 

, or (where there has been an appeal) 
j the date of the final decree or order 
! of the Appellate Court, 

or (whore there has been a review of 
judgment) the date of the decision 
passed on the review, 
or (where the application next 
hereinafter mentioned has been made) 
the date of applying to the Court to 
enforce, or keep in force, the decree 
or order, 

or (where the notice next herein- 
after made has been issued) the date 
of issuing a notice under the Code of 
Civil Procedure, section two hundred 
and sixteen, 

» or (where the application is to 
I enforce payment of an instalment 
I which the decree directs to bo paid at 
a specified date) the date so specified.] 
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To both of which, either s. 4 of Act XIV of 1859, or s. 20* of Act IX of 1871, 
v/as applicable. On this i)oint were cited : Promnno Coomar Boy v. Kashcc- 
kant Bhuttacharjee (5 W. R., Mis., 31), Chmulcrkant Mittery. Bamnarain Dey 
Sircar (8 W. R., 63), Digamburec Dehia v. Shai’odapershad Boy (3 W. R., 
Mis., 27), and Joteeram Doss v. Shaikh Hnruf (6 W. R., Mis., 115). With 
reference to the effect of striking off the file a case in execution, Chuviun Lall 
Chowdhry v. Doman Lall (9 W. R., 205) was cited. Such a proceeding did 
not render necessary a new application for execution ; see Miissaviat Zahoorun 

V. Tayler (10 W. R., 380), Jhoohoo Sahoo v. Bamchurn Boy (11 W. R., 517), 
and Soondur Singh v. Buhooria Alum Bashce Kooer (24 W. R., 37). A new 
notice under s. 216 of the Code (VITI of 1859), ordered by the Court, gave a 
new starting point under art. 167 of sch. ii of Act IX of 1871 ; and the now 
period ran from the date on which such notice was served on the judgment- 
debtor, not from the date of issue. The notice now in question having been 
issued on the 10th September 1874, was served on the respondent on the 23rd 
idem. Reference was also made to Koonj Beharec Lai v. Girdharee Lall (22 

W. R., 484), Moheshchunder Sein v. Mussarnut Tarinee (10 W. R., F. B., 27), 
Norendernarain Singh v. Dwarka Lai Mundur (1. L. R., 3 Cal., 397) and PtuJdo- 
7nonec Dossce v. Boy Mothoornath Chowdhry (20 W. R., 133). As to what con- 
stituted a bond fide proceeding, Eshanchunder Bose v. Prannath Nag (14 B. L. 
R., 143) was referred to; and also Boohoo Pyaroo Tuhobildaiinee v. Syed Nazir 
Hossehi (23 W. R., 183) was referred to. 

For the respondent it was contended, that execution of the decree was 
barred by time when application for execution was [55] made. At the time 
when the decree of 1851 was passed, there being then no Legislative enactment 
of limitation for the execution of decrees, by a rule of analogy derived from 
Beg. Ill of 1793, a twelve years’ bar had been adopted by the Courts, and 
no order for execution was granted after the expiration of tliat period : J uggunath 
Pershad Sircar v. Badhanath Sircar (2 Sel. Rep., (Beng., S. D. A.), 280). 
Before tlio expiration of twelve years from the date of the plaintiff’s decree, 
the Limitation Act XIV of 1859, was passed, coming into operation about one 
year and six montlis before the decree of 1851 would have expired. The decree- 
holders had, when the Act came into force, three years within which to make 
their application for execution ; s. 20 of Act XIV of 1859 ; Delhi and London 
Bank v. Orchard (L.R., 4 I. A., 135). Then followed the decree-holders’ different 

•[Soc. 20: — (a) No promise or acknowledgment in respect of a debt or legacy shall take 
the case out of the operation of this Act, unless such promise 
Effect of acknowledg- or acknowledgment is contained in some writing signed, before 
ment in writing. the expiration of the prescribed period, by ihe party to be 

charged therewith or by his iigcnt generally or specially autho< 

rizod in this behalf. 

(h) When such writing exists, a new period of limitation, according to the nature of 
the original liability, shall be comjiutcd from the time when the promise or acknowledg- 
ment was signed. 

(c) When the writing containing the promise or acknowledgment is undated, oral 
evidence may be given of the time when it was signed. Rut when it is alleged to have been 
destroyed or lost, oral evidence of its contents shall not be received. 

Explanation I. — For the purposes of this section, promise fir acknowledgment may be 
sufficient, though it omits to specify the exact amount of the debt or legacy, or avers that 
the time for payment or delivery has not yet come, or is accompanied by a refusal to pay 
or deliver, oris coupled with a claim to a sot off, or is addressed to any person other than 
the creditor or legatee ; • 

but it must amount to un express undertaking to pay or deliver, the debt or legacy 
or to an unqualified admission of the liability as subsisting. ^ 

Explanation II : — Nothing in this section renders one of several partners or executors 
chargeable by reason onfy of a written promise or acknowledgment signed by another of 
them.] 
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ai)])lications. Thiouf,Oi tlicso, the ar{4unicnt went to show, that no attempt to 
/juud Jide leali/e the amount of the decree could ho traced. In regard to one of 
tlio applications made on 9th February 1803, a petition to restore the case and 
to realize about Es. 600, it was contended, that this was so small a part of the 
decreed amount that it was ‘ illusory.’ The decree-holders had in fact been 
barred as long ago as 1803, and all their applications since then made had 
been useless. 

Sir J3. PkA(X)CK having pointed out that there was no evidence that the 
application of 9th Feln-uary 1803 was ‘ illusory,’ counsel argued that, as a decree, 
of which the execution was already barred, could not bo revived (on which 
point MuHHamui Zahnorun v. Tai/Irr (10 W. R., 380) was cited), this decree 
could not, by the proceedings taken in 1874, iiave been rondei’ed capable of 
being executed. SiR 13. Pmacock observed, that the objection that execution 
had already in 1874 been l^avred, if tenable, should have been taken before ti\e 
making of the ordej- of the 8th October 1874. lie also called attention to 
ss. 1 and 2 of .\ct IX of 1871. 

It was then argued for the respondent, that there had been a complete 
discontinuance of ])roceedings before 1871 ; and that, [56] under Act XIV 
of 18o9, the execution was barred. Eeference was made to Bifinluishur Millick 
V. Maharajah Mahlah Ch under Bahadoor (10 W. H., F. B., 8). 

The a])pollanl.s’ counsel were not called upon to reply. 

Their Lordships’ Judgment was delivered by 

Sir B. Peacock. -On the 22nd September 1877, Ishana Debi, the mother 
and guardian of the appellants, presented ai)etition to the Suborbinato Judge of 
Mymensingh, in which she stated that her husband instituted a suit. No. 20 of 
1851, against Shama Kant Lahiri Chowdhry, deceased, and obtained a decree 
against him on the 8th of July in that year; that, after application to execute 
the decree, her husband died, and that she, as guardian of the minors, being 
substituted in the place of her liusband, revived the decree aginst the defendant, 
Shama Kant Lahiri, and after his death against his son, who was the owner 
and possessor of the property left by him, and that the i)roperty of the judg- 
ment-debtor was attached ; that, after the date of the sale had been fixed, the 
sale was stayed on the application of the judgment-debtor with the attachment 
continuing, and the (ixecution case struck off on Monday, the 9th of February 
1875. She, therefore, prayed that the execution case might be restored, and 
that notice being first served on Grija Kant Lahiri Chowdhry, the son and 
heir of the said Shama Kant, the amount duo under the decree might bo 
realized, toghether with ii-torcst for the time of the pendency and the costs of 
execution by sale of the i»roperty under attachment. 

The facts stated in the petition wore correct, and were re])ortGd to bo so 
by the Ainla to whom the case was referred fov report. The judgment-debtor 
having been served with notice appeared, and contended, amongst other things, 
that the application was barred by limitation ; that the decree was dated the 
8th of July 1851, and that no proceedings had l)oen bond Jide taken from that 
time to keep tlie decree alivi'. wthin the period laid down by Acts XIV of 1859 
and IX of 1871, and ho alleged that the decree-holders, actuated by mala tides, not 
[37] having realized the money for such a long time, simply with the desire of 
increasing the interest, were not entitled, according to law and justice, to 
enforce it. 

The dates of the several applications and proceedings to enforce, or keep 
in force, the decree, are, witli one exception, correctly stated in the judgment 
of the Subordinate Judge. They are as follow : — • 

The date of the decree, 8th July 1851. 
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First ])etition of oxocation, 3r(l May 18G1. 

Notice served, 25th May 1801. 

Struck oft’ for default of payment of costs of attaclunent, 27tli June 1861. 

Second petition, 9th Fehruary 1863. 

Struck off for default of paymc't of costs, 29th August 1803. 

Third petition, 19th December 1804. 

Dol)tor's property attached, Otli Juno 1800 

Struck off at request of parties, 19th June 1806. 

Fourth petition against GrijaKant as Jieir of Shama Kant, now deceased, 
8th May 1868. 

Notice, attachment, sale-proclamation, itc., served, after which debtor 
applied for two inontlis’ time, and execution struck off, 19th August 
1808. 

Fifth petition, 20th July 1871. 

Notice served on the debtor, 7th August J871. 

Attachment caused, 31st August 1871. 

Sale-proclamation issued, 20th September 1871. 

Debtor jipplied foi‘ two months’ time, 30th November 1871. 

Struck off for default of payment of sale fee, 31st January 1872. 

Sixth petition, 5th September 1874. 

Notice issued, 10th S(ii)temhtu’ 1874. 

Notice served, 23rd September 1871. 

Decree-holders’ petition to attach properties, 8th October 1874 

Sale-pi‘Oclamation issued, 27th Aughran 1281. 

Petition of judgment-creditors to sto]) sale for seven days, and sale stopped, 
21st January 1875. 

Debtor’s petition to stop sale for three months, admitting the debt, and 
attachment to remain, 25th January 1875. 

Seventh, oi* ])resent petition, 22nd September 1877. 

Taking those as the correct dates, ho held that the application [iiS] of the 
22nd of September 1877 was barred by limitation, not being within three years 
from tlio date of the petition of the 5th of September 1874, or from the date of 
the issuing of the notice on the 10th of Sei^tember 1874, under s. 216 of the 
Code of Civil Procedure (Act VI 1 1 of 1859). In arriving at that conclusion, ho 
treated the case as falling within the Indian Ijimitation .Act, 1871 (Act IX of 
that year), and ho held, amongst other things, that, under cl. 5 in the 3rd 
column of art. 167 of the second schedule, the date of the issuing, and lu^t the 
date of the service of the notice, was the date reJ'en-cd to ; and that, under cl. 4 
of the 3rd column of the same article, the date of the sixth ])etition, and not 
the dates of the subsequent order or i)rocoedings undtii’ it, was the date from 
which the period of limitation began to run. Doth of those dates, it will he 
observed, were more than three years before the 22nd September 1877, the date 
of the petition under consideratiom 

It was urged on behalf of the petitioner before the Subordinate Judge, that 
the period of limitation ought to lie counted from the ^th of October 1874, the 
date on which the execution-creditors applied to attach other properties of the 
judgment-debtor ; but he hold that that ai)plication was not in accordance with 



I.L.R. 8 Cal. 59 


MUNGUL PERSHAD DICHTT V. 


tJie Code of Civil Procoduie, and tliat, co»so(iuently, upon tho authority of the 
case of Goiirfic Siuiknr TnbnUut v. Arnuui Ah ChoiVilkry (21 W. li., 309), it was 
not an application within tlio ineaniin» of tho 4th clauso of art. 167. In that 
case, however, wliieh is not fully roi>ortod, it is to bo inferred that no order was 
niado upon the application. In tho present case, tlio Subordinate Judge, upon 
the petition of tlio Htli of October 1874, niado an order on tho same day that 
tlie attachment process do issue. 

The effect of that order will be presently considered. 

The Subordinate Judge also observed that tho sixth application was barred 
by limitation on the 5th of September 1874, as it was more than three 
years even from the 7tli of August 1871, the dato on which the notice 
was actually serv<'d, and much more so from tho date of the fifth appli- 
cation, which was made on tho 26th of July 1871. In support of that view lie 
referred to the case of Bisspsliiir Mullick v. Maharajah Mahtah Chimdcr 
(10 W. li., V. lb, 8). 'J'luit case, however, is very different [693 from the 
])resont. There, there was merely the service of a notice on tho judgment- 
debtor after the di^cree was harred ; but no order was made. Here an order 
for attachment was made b\ tho Subordinate Judge on the 8th October 1874, 
after notice served on the judgment-tlebtor on the 23rd of September 1874, to 
show cause why the decree should not be executed against him. The order 
was made by a Court having competent jurisdiction to try and determine 
whether the decree was harred hy limitation. No appeal was ])referred against 
it : it was acted ujion, and the property sought to be sold under it was attached, 
and remained under attachment until the application for tho sale now under 
consideration was made. 

Tho Courts below make no reference to the order, oi‘ to the attachment 
under it ; and in the list of dates set out by the Subordinate Judge, tho order, 
and tho date of it, are wholly omitted. Admitting, for the sake of argument, 
but only for the sake of argument, that the decree was liarred when the sixth 
apiilication was made,-- -when the notice was served on the 23rd of September 
1874, and when the petition of the 8th of October 1871 was presented, and 
that the Subordinate Judge ought to have dismissed the petition upon the 
ground of limitation, although it was not set up or relied ui)on by the judgment- 
debtor, still Jiis order, though erroneous, was valid, not having been reversed. 

The applicants appealed to the High Court from the order of the Sub- 
ordinate Judge rejecting the application now under consideration. Tho High 
Court considered it unnecessary to determine the questions arising out of the 
])etition and order of liie 8th October 1874, or of any of tho proceedings 
between the 5th of September 1874 and tho 22nd of September 1877, inasmuch 
as they considerec^ and held, that tho decree was barred when tho petition of the 
5th of September 1874 was presented. The Judges said, — “A decree once dead 
no proceeding by means of an a))plication out of time could revive it.” But, 
as already observed, the Subordinate Judge had jurisdiction upon the petition of 
tho 8th October 1874 to determine whether the decree was barred on the 
8th October 1871, and he made an order that an attachment should issue. 
Ho, whethei- [ 60 ] right or wiong, must be considered to have determined 
that it was not harred. A Judge in a suit ui)on a cause of action is bound to 
dismiss the suit, or to decree for tlic deferkdant, if it appears that tlie cause 
of action is harred hy limitation. But if, instead of dismissing the suit, he 
decrees for tho jJaintiff, his deci ee is valid, unless reversed upon appeal ; and the 
defendant cannot, upon an ap])lication to execute the decree set uj) as an answer 
that the cause of action was bai l ed by limitation. Suppose the order for attach- 
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menfc of tho 8th of Octobor 1874 had hoeii allirnicd on a|)i)eal by tho Hif^h 
Court, upon the {ground that it was not barred by limitation, it is clear that 
tlio Judf^o of tho original Court, when the ai)i)lication for a sale of the property 
attached under it was made, could not have rejected the aiJidication upon the 
ground that tho decree was barred on the /5th of Se])tenil)er 1874, or on tho 
8th of Octobei 1874, when the ordc- was made, upon the ground that tho decree 
was dead when the petition ui)on which the order was made was i)i*esented. 
Yet tlic order when adirined upon appeal could have no greater binding effect 
than the order itself so long as it remained unroversed. Here the judgment- 
debtor, so far from appealing against the order for the attach nient, acknow- 
ledged its validity, and piesented the petition of tluj 25th of January 1875, by 
which ho prayed that the sale under the attachnuMit might he stayed for three 
months, and the execution case struck off for the j)resent, with tho attachment 
remaining in force. Upon that petition being presented, the creditors agreed 
to have the execution stayed in accordance with the petition, “tho attachment 
on tlie projjerty atta,ched continuing.” It appears to their Lordships impossible 
to hold that, if immediately after the expiration of the three months tho 
execution -creditors had made the j)i*esent a])])lication, it could, in the face of 
the order of tho 8th October 1874 and the suhsecpient j)roceedings, have been 
reversed, upon tho ground that the decree was daad on tlie 5th of September 
1874, or on the 8tli of October 1874. The present a])])lication, having boon 
mado within three years after the ordei* of tlie Hth October 1874, is as valid 
as if it had been made immediately after the expiration of the three months. 

[ 61 ] Tlieir Lordships think it right to ol)serve tliat, irrcs])eetive of tho 
consideration that tho ordor of the 8th of October 1871 was binding, tho decree 
was not barred on the 22nd September 1877, wlien the a])plication was made. 
.Roth of tho Courts below have treated the case as governed by tho Indian 
Limitation Act of 1871, Act IX of that year. Rut their Lordships arc of 
opinion tiiat the present case does not fall within it. The Act was to como 
into force on tho 1st of July 1871, but it was enacted by s. I that nothing 
contained in s. 2, or in Part II, should a[)])ly to suits instituted before the 1st of 
Ai)i*il 1873. By s. 2, and the 1st schedule refened to therein. Act XIV of 
1859 was with one exception, wliich does not affect this case, re])ealcd. By 
s. 4 of the Act, which is part of Part IT, it was enacted that, subject to the provi- 
sions contained in ss. 5 to 2(5 inclusive, none of wliich ai)i)ear to affect this 
case, every suit instituted, appeal presented, and a])])lication made after the 
period of limitation prescribed therefor by tho second schedule shall be dismiss- 
ed, although limitation has not been set upas a defence. One of the applications 
for which a period of limitation is prescribed by the second schedule, is an 
application for the execution of a decree or order of a Civil Court not estal)lishod 
by Royal Charter. Tt appeal’s to their Lordships that a thiflg which applies to 
an application in a suit apjJies to the suit, and that an application for tho 
execution of a decree is an application in the suit in which the decree was 
obtained, and that, as regards suits instituted I leforc'. the 1st of Aju’il 1873, all 
applications in it are excluded from the operation of the .Vet. Nothing, there- 
fore, contained in s. 2, or in s. 4, or in sched. ii of the Act extends to an 
application for the execution of a decree in ;i, suit instituted before the 1st of 
April 1873. There are many applications mentioned in sch. ii, and for 
which a period of limitation is preScribed thereby, whicli are clearly applications 
in a suit ; such for instance, as those described in numbers 166, 167, and 164. 
There are also many enactments which .show that an ap])lication for execution 
of a decree is an application in the suit in which the decree was obtained. For 
©xample, by s. 207, Act VIII of 1859, the application may be made by the 
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pleader in llie suit. By s. 212 [623 the iip[)lication is to contain “the number 
of the suit.” By s. 21(5, if the enfoiccinent of the decree is applied for against 
an heir or representative of “ an original party to the suit,” a certain notice is 
to he given. By s. 1/5, Act XXII L of 18(51, the a])plication is to be entered “in 
the registi'i* of the suit,” and so forth. 

The reasons which may ho j)resumed to have iiiduced the Legislature not 
to a])])ly the now rules of limitation to suits commenced before the 1st day of 
April 1H7.‘1, are of e(|ual force with regard to applications foi- the execution of 
decrees. 

It cannot he disj)utod that, in several cases, sucli as the case rei)orted in 
22 Weekly Roi)orter, CJiv. Kul., 15/5, applications for tiui execution of decrees 
in suits instituted before the 1st of April 187‘3 have been treated as falling 
within tlie pi’ovisions of sched. ii of Act XiX of 1871, Imt the point was 
assumed rather than decide.d. 

It was scarcely contended in the*, argument hofoie their Lordships, tliat 
the ai)plication of the 22nd of September 1877 was haj’i’ed, if the case is 
governed by s. 2(1, Ac.t XIV of 18511. It was witliin three years from the date 
of the service of the notice on the 23rd September 1874, which was a proceeding 
witliin the meaning of the last-mentioned section; also within three years from 
the flate of t he ixUition of the 8th of October 1874, and of the order of the 
same date made t hei eon. 

In the face of the a]ij)lications of the judgment-debtor made from time to 
tinu^ to sta> the sale of i)i‘operty which had been attached, it cannot be 
Ijn'sumed that the fiecree was ever satisfied, nor was there any finding of either 
of the Courts below that tlie several procjcedings were not bond fifJr, for the 
l)urpose <d' enforcing the dec.ree or of keei)ing it in force. It appears from the 
return of the Anda of the 12th of November 1877, that the proceedings under 
the petition of the 8th of October 1874 were strue.k oil on the Dth of February 
1875, on account of the decree- holder.s not paying the costs of issuing the noti- 
fication ; hut as the sale was stayed on the 25th of January 1875 for three 
months upon the apjdication of the judgment-debtor, and ui)on the condition 
that the atlachment should remain in force, the sticking oil of the case from 
the Judge’s tile [63J on the nth of February 1875 did not affect the rights of the 
dccre(!-holdors. Their Lordships have alluded to this fact, as reference was 
made in the argiuiKirit to the elfect of strikings oil. 

For lh(? reasons above stated, their Lordships will hinnbly recommend 
Her Majesty to reveise the decrees an<l orders of both the lower Courts, and 
to order the resi)orident tu pay the costs of the appellants in those Coui’ts ; and 
further to order that the ju’ayer of the petition of the 31st of Bhadro 1284, 
corres])onding with the 22nd of Septend)er 1877, be granted. 

4'he |•esJ)ondeiit must j)ay the costs of this j.ppeal. 

AppeaL (lUmced. 

Solicitors for the .Appellants ; Alessrs. iru/A’///.s and Latteij, 

Solicitors for the Kes])ondent : Mr. T. L. Wilson, 

NOTES. 

II. THE PRINCIPLE— 

Tt li.is l)irn pnintfd uut b\ tliu Judicial Commiltau that the bar is not owing to the 

applicahilitv of .ui> principle «'f ras judicata, but ari.si-.s nut of the dosirc to secure finality 
in litigation. j 

The (lucstion, if the term *• reft judicata ” was intended, as it doubtlc.ss wab, and was imder- 
stood by the Full iJench, to refer to a matter decided by a Court of competent jurisdiction in 
a former suit, ^^as irrelevant and inapplicable to the case, (i All. 269 at 274 - 11 1. A. 37. “The 
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matter decided by Mr. Probyii was not decided in a fonner suit, but in a proceeding of whieh 
the application in which the orders nivorsed by the High Court were made was merely a con- 
tinuation. It was as binding between the parties and those claiming under them as an 
interlocutory judgment in a suit is binding upon the parties in every proceeding in that suit, 
or as a final judgment in a suit is binding upon them in carrying the judgment into execu- 
tion. The binding force of sueh a judgment depends not upon sec. 13, Act X of 1877 but 
upon general principles of law. If it were not binding there would be no end to litigation. 
(5 All., ‘2G9 at 271. 

The doctrine rests on the ground that the judgment-debtor, when called on to dispute 
if he wished or if he could, a certain proposition of right and consequential demand of relief 
• or action by the judgment-creditor, had either failed in his contention to the contrary or at 
anv rate allowed judgment to go bv default : — 11 Hoin., 337. Sve also (1907) IT. B. R. (1907) 
IstQr., C. P. C., sec. 13 : 14 Bur.; L. R. 33. 

II. ORDERS IN PROCEEDINGS IN EXECUTION ARE BINDING SO AS TO BAR 
SIMILAR APPLICATIONS 

This case dee-iiled that a prior order to the effect that thi* application was not barred by 
limitation was binding : 8 Cal., 31; see also (1895) 23 Cal.. 371; 25 Cal., 789 (IG All., 

413 ; 34 Cal., 13 (not decided) ; 1 1 ('al., 37G ; 13 Horn., 28, (1901) 4 (). C. 333 ; 3 Bom. L. R. 
4IG ; (190G) V. R. 47 : (190G). P. C. R. 8G. 

“It seems to be a neccjssarv eoneliision that the same idleet must be given to a deci.sion, 
that an application is time-barred. If a decision be \alid and binding, although it may he 
erroneous, when it is given in favour of one party, it cannot bo less so when it is in favour of 
the other party (1881) (i Horn. 31 lixplaining 3 Cal. 17. iSee also 9 C:il. tJS. 

“ The dei:reo of the Sadr Court was a. written document. T\lr. Jh*ob>n had jnri.sdiction 
to execute that decree, and it was eonsc<juentl\ within his jurisdiction and it was his duty to 
put a construction upon it. lie had as niiicli jurisdiction iipfin examining the terms of 
the dccrcM!, to decide that it did aw'ard iriesnc profits as he would have; had to dicude that it 
did not. The High (’ourt assumed jurisdietioii to dieide that tin' dc'crce did not award mesne 
profits, but, wlu'tlier tln'ir eoiistriu tioii was light oi wrong, lln'v c rred in deriding that it did 
not, because the parties wen^ liound 1)\ the decision of ^Ir. TVobyn, wdio, whether right or 
wrong, had decided that it did.” — (188.3) (> All. 2(>9 P. C. at 273, 271) : 11 1. A. 37. 

Similarly binding is the eansii net ion ofdeeree ; as to whether it ordered future payments: — 
(1881) 9 Bom. 328 ; as to n'lu'f, 19 Mad. 31 ; as to interest, 7 All. 102 ; (1901) 21 A. W. N. 

32 ; (1912) IG c:. L. J. 101 ; 17 C. W. N. 303 : 17 1. C. (930) ; as to niosiic proffts, (1883) 6 All. 
219. 

Similarly, the invalidity »»f sail* eertificaii' e.i limit be. m-I. uj) after its grant I— G Bom. 
586 ; setting aside sale in execution, 8 C. L. .1. J9.3 ; 10 W’. N. 209 ; 1 1. C. 281 ; liability to 

attachment and sale 31 (^il. 882 • 8 (T. \V. N. G72 ; 14 Bom. 20G ; 7 All. 282 ; exccutahility 
by revivor etc. 20 Cal. 351. 

Similarly as to points of law: — sale in eont iMveiition id see. 90 cif the Tr.iijsfer of Pro- 
perty Act:- (1905) 2 C. L. J. 581, see also 21 Mad, (i95. 

I’artial execution having pmceedt'd, one cannot set ii]> anything that W’ould show that it 
was not ill accordance with law:- (1890) 15 Bom, 242. 

As to inquiry into mesne profits, see 1 1 C. C. d. 501 : 5 1. C. 387. • 

But a pi'tition to postpone the sale cannot he treated as an estoppel. They contain no 
admission, that the. decree could be legallv executed against the respondent and are not within 
the description of an estoppel given in the Indian Kvidi'iiee .\et 1872 .see. 115 and following 
sections; — 10 Cal. 19G at 206 : 10 1, A. 119. Nor is the principle applicable, where the relief is 
different as in maintenance chums for different periods: - 18 Mad. 482. 

Review proceedings in consent decree is no bar to suit for impeaching that decree sub- 
sequently- --10 C. L. J. 120 : ;:J C. W. N. 1197 : 2 1. C. 129. 

The partie.-i must be the .s.iiuc : See (1^90) 13 Mad. 317, (1904) 1 t’ .Ij. T. 500. 

III. JURISDICTION- 

The order should be wuthin jm isdictioii though the decision may be. wrong . — 11 C.W.N. 
23C; 2 C. L. J. 381; 9 C. W. N. 956, 10 Cal. 19G at. 20G; error as to limitation is not 
jurisdictional calling for the exercise of revisional powers : — (1883) 7 Bom. 341, 
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IV. ADJUDICATION NECESSARY— 

It is not necossjii’v thjit thciro sIkhiIcI Ikj :in order for jittachmoiit ; the principle is applicable 
whenever tliere should be an adjudi(*ation by tlie Court upon the rights of the parties to the 
execution proceedings ; — (101 L) 1.0 C. Ij. J. 458 at 4.50 : 10 T. C. 850 : 17 C. W. N. 118 citing 
11 C. li. J. 857 ; i24 All. ‘iH‘i dissciitinf/ from 15 All. 108. 

See also 14 C. W. N. 114 : 8 I. C. 47 ; 18 Cal. ‘257 ; 10 Horn. 075. 

Y. THE PARTY MUST HAVE HAD OPPORTUNITY TO CONTEST THE PROCEEDINGS— 

Proceedings without notice under .sec. ‘218 are not binding -14 C.W.N. 488 : 11 C.Ij. J. 
857 : 5 1, (3. 80 ; 1‘2 (3.Ti.J. 81‘2 ; 18 C. L. J. *20. 0 T.C. ‘218 ; 7 Bom. 810 ; ‘27 Cal. ‘210, because 
he has not had the opportunitv to contest the validity of the proceeding: — ‘28 INlad. 855 ; 
30 Mad. ‘255. 

“ A mere order of Court without contest is necessarily res judicata. This is especially so 
in the case of execution proceedings which are primarily executive, though questions may 
arise in them for judicial decision.” — 0 Bom. 8‘28 at 88‘2. 

Such an order, priuin facie only of an executive character, could not possibly have the 
effect of res judicata unless the judgment-debtor being calli'd on to dispute, if ho wished or if 
ho could, a certain proposition of right and consequential demand of relief or action by the 
judgmeiit-crc'ditor had thiMi cither failed in his contention to the contrary or at any rate 
allowed the judgment to go by default: -11 Bom. 537 at 540. 

The application had in fact heeii made for execution against the person of the judgment- 
debtor but the notic<‘ gave him no intimation of this. He had no reason to suppose that the 
application wont beyond the terms of the deiTce. He did not appear and in his absence an 
order was made for execution against his person but it wa< not executed, because the judgment 
debtor failed to pji.y the requisite fee. 

The order made by the Subordinate Judge was res judicata as to the legal possibility of 
further execution in terms of the decrt'c, but not as to the special construe.tion which the 
judgment-creditor sought to impose ou it: — 11 Bom. 587 at 540. Notice under 248 should be 
followed by an order for execution in order to be binding :- 14 C.W.N. 11 1 ; 8 C.Tj.J. 108 : 
35 Cal. 1080: 1‘2(3.W.N. ‘21(i. Notice on transfer of decree does not dispense with notice under 
248 for execution as the executahility docs not come into question on the former stage : — 
fiyiO) 15(3.rj.J. 1‘28 : 8 I.C. ‘2‘2. Notice under (). XXI r 22; order under, r. 28, for execution 
sale — not open to he sot aside: -(1013) PJ I.C. 877. 

Tf a judgment-delitor does not appear on the notice to contest it under (). 21 r. 22, he 
can avail himself of the provisions of the Code which authorise him to put in objections 
when his property is attached unless barred by acquiescence : — 11 1. C. 218. Specific prayers 
must he indicated in the notice: —(1304) ‘28 Mad. 855 ; 15 M. B. J. ‘217. 

Where neither the decree nor order specified the liability to sale of the interests of ccitain 
defendants, and there were orders in execution for sale and for publication of proclamation 
of sale on notice to them, it was held nevertheless that as the notic.o did not expressly men- 
tion them, they had not the effeet of res jiuluata : — 30 IVIad. 255 : 17 M.L.J., ‘201 : 2 ^1. L. T. 
107. Upon the principle of want of opportunity, inter aliny attachment befon* judgment was 
held not binding :— (1011) 88 Cal. 118 ; 15 (3. \V. N. 195 : 10 T. (3. 808. 

Notice on one.sclf as guardian 10 Cal. 190 at 208, ‘200 (:10 T. A. 119) or fraudulent suppri's- 
sion of notice docs not create a liar : — 1 1 C. L. J. 857. 

Notice is neccs"»ary but appearance is not : —18 Al’ , 501 ; 8 S. Ij. R., 188 ; ‘24 ^lad. 009 ; 
24 Mad., 083. 

YI. EFFECT OF ORDER STRIKING OFF APPLICATION, ETC., ON DEFAULT— 

If there had been adjudication , whether the judgnicnt-debtor had chosen to appear and 
defend or not, then the subsequent default of the decree- holder doe.s not aSoct its binding 
character. It is otherwise if there had been no adjudication 

” When an order is made striking an execution case off the file of pending ca.scs or 
dismissing it on grounds other than a distinct finding that tfio decree i.s incapable of execu- 
tion, that the decree holder’s right to get the dc«rcc executed is barred by limitation or by 
any other rule of law, or on some similar ground on which the application has clearly been 
dismis.sod on the merits, vvhethcr the word ‘ dismissed ’ or the words ‘ struck off the file ’ or 
any other similar words have bc.on iised in the order, the decree holder is not barred by the 
force of any such order from pre.scnting and prosreuting a fresh aiiplieation for the execution 
of his decree.” — 15 All. 84 F. B.; (1902) P. R. 90. If after notice, execution proceedings are 
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struck off for tho default of the decree-holder, then the issue of execution remains unudjudi- 
eated 28 Cal., 122 ; :3 C. L. J., 240 ; 10 C. W. N., 209 ; 22 Bom.. 83 ; 12 C. J., 312. But 
this does not upset any previous cirder, 11 C. L. J., 01, as for instance, order under 249 that 
the decree may be executed : — 1 /j C. L. J., 463 : 17 C. W. N., 113 : 10 I. C. 350; 24 All. 282 ; 
1808 A. W. N. 00; 13 O. C. 00: 0 1. C. 746 ; 26 M. L. J., 180. 

Yll. EFFECT OF APPELLATE VARIATION OR AMENDMENT ON AN OTHERWISE 
BINDING ORDER— 

Amendment on merits rc-opens the question : — (1011) 30 Cal., 205 : 14 C. L. J., 481 : 12 I. 
C., 151 : (1010) 12 C. L. J.. 312: 7 T. U. 55 ; (1902) 0 O. C., 44 ; 10 All., 51 ; see also 8 All., 
402 : 0 A. W. N., 150 ; similarly the lafcerorder of the ax)pellate Court : — (1011) 35 Bom., 245 : 
13 Bom., L. R. 230 : 10 1. C. 811. 

The order might i)e attacked in the Appellate C<)urt though no appeal had been preferred 
therefrom, under the C. P. C. 1882 : — (1804) P. R., 80. 

Where the order is final it is binding . — 

It was said that a special •ip])oal from that judgment did not lie to the High Court. If 
so, the judgment was final ; if an appeal did lie and none was preferred, the judgment was 
equally final and binding upon the pai’ti(‘s and those claiming under them. It would be a 
reproach upon the administration of justice, if, after endeavouring for eleven years to obtain 
execution for mesne ])rofits in accordance with a judgment of a Court of competent 
jurisdiction against which no appijal was preferred, the parties could now be told that judg- 
ment was erroneous, and that thev were not entitled to mesne profits, ” 0 All., 209 at 
275 : 11 T. A., 37. 

YIII. RETROSPECTIYITV OF STATUTES AFFECTING PROCEDURE— 

In this case the Limitation Act 1871 was hc*ld iiiapplicabjo to proceedings prior to its 
passing, bv reason of the express provisions in that hehalf therc‘in contained, followed in 10 
Cal., 190 :‘ 10 1. A., 119 ; 10 Cal., 748 ; 2 A. W. M., 151 ; 9 Cal., 014 doubting 9 Cal., 440. 

To this extent therefore this case is an authority that where in a statute affecting proce- 
dure (Limitation Act is such statute) there are provisions express (or necessarily implied) 
depriving the retrospective cli.irae.ter, these, provisions will pri'vail. The general question is 
discussed fully in 16 Cal., 267 F. B. See also 1 1 Cal., 55 ; 13 Cal., 80 ; I t Bom., 510 ; 8 Bom. 
340 ; 18 Mad., 482 ; 10 Cal. 718 ; 7 Bom., 459 ; 0 Bom., 51 ; 9 Cal. 044 doubting 9 Cal., 440 
19 C. L. J., 187. 

IX. SUIT—* PROCEEDING ’ MEANING OF— 

As regards the nieaiiiiig of ^proreedinq*, .sw also the following ca.scs, 10 Cal.. 157 ; 16 Cal., 
405; 10 Cal., 718 at 753 ; 7 Bom., 159at403; 15Bom.,438; 19 1. C.,908; 15 Bom., 438 ; 10 
Bom., 731 ; 12 All., 581 ; 15 All., 84 at 91.] 
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, [8 Cal. 63] ' 

OJIIGINAL CIVIL. 

The 7th Jntu, JSSl. 

I ^RESENT : 

Sir Kiciiard Garth, Kt., Chief Justice. 


In the inattci* of Abdool Sohhan. 

Transfer of Inal to another thstriet- Refnsal hij J iidtjes to hear 
aflidavits in support of a j)pUcatwn —Application to the Chief Justice 
to appoint another Bench to hear and determine case [nterlociitorif 
Order in Criminal matters, Finalitu of Ifujh Court Charter 
Act (.V/ and Vici., c. 10 f, s. If). 

WliLire a riilo had ohtaiiii'd ()n behalf of a prisoner, c:allnig on the prosecution to 

show cause why the case sliouJd not he transh“rred for trial to some otlier Court of Session 
than that in which it was then piMiding, on the grt)und that such strong fcjoling and pre- 
judice existed in the district against the accused as to render it unlikely that he would get a 
fair trial, a Division Bench of the High Court, dulv constituted, consisting of two Judges, 
refused to allow tin* allidavits in support of the ivj)plication to he read, and discharged the 
rule. Subsequently, an applic.ition w.is made ti> th(5 Chief Justice to appoint another Bench 
of the High Court to hear and determine the ruh', on thi’ ground that it had not been 
heard, and that, conse(|uently, tlu' (>rder |>assed hy the Bench discharging it was null and 
void, • 

[64] ITetit, that the Chief Justice, having once appointi'd a Bench under s. 14 of the 
Charter Act (‘21 and *25 Viet., c. 104) to hear any particular case, has no power to interfere 
when the case has been disclosed of by that I5(*nch. 

Held aKo, that ilm refusal of the Bench to hear the ahidavits read, if an error at all, 
was simply one of law in the course of dealing with a matter ch^arlv within their jurisdic- 
tion ; and that, therefore, the decision could not be treated as a nullity, or its legality 
questioned by the Chief Justice. 

Held further, that whether the judgment had been signed or not, previous to the appli- 
cation being made to the Child Justice, an mterlocutory order of such a nature in a criminal 
matter is not final, hut may be reviewed or recon si dt' red, or a similar application may be 
entertained, as often as the f>mrt in its discnition may think proper. 

In this case an application had been made for the transfer of a trial 
from Patna to tlie Hijijli Court. The grounds for the application were, that a 
strong local foolfhg existed against the prisoner and that it was likely, therefore, 
that lie would not be able to get a fair trial. Mr. Jackson and Mr. Gasper, 
on the 27th June, appealed before a Division Bench, consisting of Mr. Justice 
Cunningham and Mr. Justice Prinsep, in supjiort of a rule which had been 
obtained, calling upon.ihe Crown to show cause why the case sliould not be 
transferred for trial to the High Court in its Original Criminal Jurisdiction, or 
to some other Court of Session. 

Mr Kilby, Deputy Legal Romembrai|cer, appeared for the Crown. 

Mr. Jackson stated the nature of his application and the grounds upon 
whicli it was based. A discussion followed, the result of which was, that the 
rule was discharged, the learned .ludges under tlio circumstances declining to 
hear the affidavits road in support of the rule. 
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* 

An application was then made by Mr. BnuiHon to the Chief Justice 
sitting alone, that another Bencli should he appointed to rehear the rule, upon 
the ground that there had been no valid hearing before the Criminal Bench ; 
and this application was founded upon an aflidavit made by Mr; Warde-JoncH^ 
the attorney for the prisoner, wdiich stated as follows : 

“ 1 insti-ucted Mr. Jackson and Mr. Gasper, Barristers-at-lavVj to appeal* 
before the Divisional Monch, consisting of Mr. [ 65 ] Justice CrNN INGHAM and 
Mr. Justice PRlNSIilP, in support "of a rule wliich liad been issued Ivy the said 
Bench on the petition of my client, Moulvie Ahdool Sobhan. 

“ 2. The said Mr. Jackson and the said Mr. Gasper a])peared on the 27th 
instant in suiiport of tlio said rule. 

“ 3. The exliibit hereunto annexed, and marked A, is an account of what 
trtanspired before the said Divisional Tiench on the said 27th instant. 

“ 4. 1 was present before the said Divisional Bench witliout interruption 

from the beginning to the end of tlie address of the said ^Ir. Jackson, and heard 
and saw all that transpired during the said address. 

“ b. [ believe exhibit A to be a true and faithful representation of all that 
triinspired before the said Divisional Bench on the said occasion. 

Bxhirit a. 

“ Mr. Jackson oiiened. He stud that this was an application for the transfer 
of a trial from the district of Patna. The petitioner liad been charged witli 
bribery, and lie was apprehensive of not getting a fair trial at Patna, on account 
of the strong local feeling existing against him. Mr. Jackson stated that the 
rule had been obtained under the misapprehension that the trial at Patna would 
lie by jury. But this did not affect the application; for assessors are taken from 
the same class of people as jurors. After discovering his error, Mr. Jackson 
said, that he had at once informed their Lordships of the matter; and their 
Lordships, after due consideration, had decitled that the rule which had been 
issued on his client’s petition should not be withdraw n. iVfter some further 
remarks from Mr. Jackson, INfr. Justice (’ll’NNINdHAM asked Mr. Kilby, if 
Government really olijected to the ti ansfer. 

“Ml*. Kilby. — Yes, my Lords. A number of Government officers and others 
are witnesses in the case, and great inconvenience will be caused to many 
persons by a transfer. 

“Mr. Justice Cunningham. —But Mr. Jackson S point is, that the chances 
are that he will not get assessors who will fairly try his case. If he makes 
that out, we would be inclined to interfere in the mattei*. 

[ 66 ] ‘ ‘ Mr. Jackson.’ Aral moreover we say, that the Judge of Panta has 
himself said that ho will be glad if the case is transferred. 

“Mr. Justice CUNNINGHAM. — But is not that a reflection on the Judge? 

Mr. Jackson. — Not in the least, my Lords. 1 dc^sire not to make the 
slightest reflection on the Judge. 

“Mr. Kilby tlien read the letter from the Judge, in whicli he stated that 
what he meant by saying that lie would be glad if the case were removed from 
his Court was, that it was likely to* be a long trial, and that by trying this 
case the rest of his work w’ould be interfered w-ith. ^ 

“Mr. Justice Cunningham. — Well, K[\\ Jackson, you have not by any 
means convinced me that you will not have a fair set of assessors to sit at 
your client's trial at Patna, 
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" }^Iy. Jackson said, he had not yet jdaced any of tlie facts on which he 
relied heloie tlie Coui t, and desired to read a i)etition which had been filed in 
one of the Courts at Patna by a number of powerful zaiiiindars of the district, 
who had nothing whatever to do witli tlie matter which was before that Court. 
This petition, Mr. Jackson contended, was a most improper one. It indicated 
the intense local feeling against his client, and was distinctly intended to 
])rejudice a Court of plustice against his client in a matter whicli wasat the 
time judi(jially before that Court. 

“ Mr. Jackson tlum began to read this petition, when ho was interrupted 
by Mr. dustiee PinNSl':i\ who said — ‘ Ihit the Judge will take care not to have 
them amongst the assessors.’ 

“Mr. Jackson, — That would not ho siilhcient, I submit; for these 
zamindars are men who can inlluence a large number of i)eoi)lo there. 

“ Mr. Jackson then ])roceeded to read the petition in support of his 
ap])lication. lie had read only the first paragraph, and a portion of the second, 
when 

“ ^Ir. Justice Cfn\l\(t 1IAM, after a short consultation with Mr. Justice 
Pbinsep, said : ‘ We cannot interfere, Mr. Jackson. The Judge of Patna will, 

no doubt, try the case with great care.’ 

[67] • ‘ .Mr. Jackson. - -Put your Lordships have not yet hoard a single wwd 
of our afiidfivits. 

Mr. Justice Prinsmp said, that he had read a portion of the petition. 

“Mr. Justice Cl NNIXciHAM said : — ‘ We have heard you, Mr. Jackson. We 
cannot interfere.’ (Mr. Jackson had not addj’ossed the Court more than 
ten minutes). 

“ Mr. Jackson w ith much wai’inth said : Very well, my Lords. Your 
Lordshi])S hav(j chosen to dis])ose of a matter of the last importance to my 
client svithout healing any of the facts in supiiort of my application. Most 
of uiir facts are not contradicted by the other side; and T have two long 
affidavits in supjiort of my contentions, wdiich your Lordshijis have not allowed 
me even to read out, and T sit dow n under protest.” 

Mr. Bra}ison in sujipoi t of the apjJication. Tho facts of this case Inave 
never been laJore their Lordships. They have not heal'd the counsel engaged 
in support of the rule, and the order made is null and void. 1 therefore ask 
that a fresh Bench may !'«■ appointed to hear the application. [Carth, 
C. J.- I should he glad to hear some authority on the })oint. 1 do not see how 
1 have power toMiterfere. J In one instance, Sir Babnes PEACOCK adopted this 
course. The case has not been reported, but the f icts w'ere, that a Division 
Bench, consisting of M.AltKHY and L. S. JACKSON, JJ., who had been appointed 
to hear the criminal aiipeals, divided lietween themselves a number of appeals in 
which no one w as instructed to appear. • Each Judge read and decided half the 
cases, the other Judge concurring in and signing the judgments of his colleague". 
When Sir Bauni:s PeaC(K:k became awuxro of this course of dealing with the 
ap])fails, his Lordshi]) declared the decisions to be null and void, set aside each of 
the jiulgmenls, and din'cted the cases to bei brought before him; and with another 

* Tills staLi'iiKMit of tin- fju-ts is not quite accurate. The learned Judges divided the 
casus bclWLon tlicni^^t lvi-s, considering th it they were authorized to do so by a rule of Court 
passed in Jaiiujirv IHC-O J^ue (^iieot v. Chundra Juiji (UB. L. R., G)] , and each passed indepen- 
dent ordiTs on the cji.si's rend by him, hut did not concur in or sign the orders passed by 
his colleague. — K d., T. Tj. R. 
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[ 68 ] Judge heard the cases again. [Garth, C.J. — There is tliis difference 
between that case and the present one. There the order of the Court was, 
that the two Judges should sit on the appeals, 'instead of whicii the Judges 
took upon themselves to sit separately, contrary to the orders of the Chief 
Justice and the rules of the Court. But in the present case the two Judges 
had heard tlio case together, and wh’le Mr. Jackson was proceeding to read 
the affidavit, they stopped him and rejected the application ; so that there can be 
no doubt that the Judges were sitting to hear tlie case in accordance with the 
order of the Chief Justice and the practice of tlie Court.] The Judges must 
give the parties a liefiring. They are appointed to hear and determine cases, 
and cannot determine them without a he*aring. Sup])ose they had said they 
would not hear the defence, but would act according to the case for the prose- 
cution, could they he said to he acting according to your Ijordship’s instruc- 
tions ? [Garth, C.J. — Suppose I did the same thing, wlio is to set mein 
order? Ts a Division Bench, consisting of two Puisne Judges in a different 
])Osition from a Division JSench consisting of myself and another Judge? In 
such a case the propei- course is to appeal to Government. J Your Lordship 
is, undoubtedly, above the other Judges of the Court. [Garth, C. J.- -As Chief 
Justice, T have certain functions to perform in constituting l^enchos, but having 
done so, have 1 power to call them to account?] There is a minute by Sir 
Barnes Peacock pointing out how the Chief Justice can interfere in such 
cases. My case is, that there has been no hearing, and that your Lordship has 
])ovver to direct the case to he heard. He also referred to The Queen v. 
Zukiruddin (1. L. R., 1 Cal., 219). 

Garth, C. J. — This was an application made to me by Mr. Branson on 
Tuesday last, in the case of The Knipress v. MouLvic Ahdonl Snhhan. 

The prisoner is charged with hrihory ; and his (jase stands for trial at the next 
Criminal Sessions at Patna. A i-ule had been obtained on his behalf in this Court, 
calling upon the Crown to show cause why his case should not be transferred for 

[ 69 ] trial, either to the High Court in its original ciiminal jurisdiction, or to 
any other Court of Sessions where the jury system i)revails. 

The ground upon which this rule was obtained (stated shoitly) was, that 
there was such a strong feeling and prejudice existing against the jmsoner 
in the Patna district, that he could not secure a trial there by fair and unpre- 
judiced jurors or assessors. 

This rule came on to be heard before the Criminal Bench on the 27th 
instant (last Monday). Mr. Jackson apj^eared in sup])ort of it, and T lind from- 
the affidavits that ho stated to tlie Court the nature of his application, and the 
grounds upon which he relied in support of it; that a discussion then ensued, 
in which the learned Judges appear to have oxi)ressed a view against the 
application; and upon Mr. Jackson pro])osing to read his affidavits in extenso, 
they declined to hear them, and informed Mr. Jackson that his application 
was refused. « 

• 

Mr. Branson then applied to me on the following morning, as the Cliief 
Justice of this Court, to appoint another Bench to hear the rule, ui)on the 
ground that, in point of law, there had been no hearing before the Criminal 
Bench. He contended that the Judges were bound to allow Mr. Jack'ion to 
read his affidavits, and that they could not possibly know the facts without 
ascertaining what the affidavits contained ; and that as they had not done so. 
the decision ought to be treated as a nullity, and that f, as Chief Justice, had 
the power to refer the case for trial to another Bench. 
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* 

In support of this view he cited two precedents, to which I shall presently^ 
refer, wliere, as he contended, a similar power had boon exercised by the Chief 
Justice of this Court. 

I was strongly of opinion at the time tliat 1 had no power at all to interfere, 
l)ut having regard to tlie novelty and importance of tlio question, I took time 
to consider my Judgment. 

Having dono so, I am more than ever satisfied that I have no such power^ 
and that the precedents referred to by Mr. Ih unsun have no application to the 
present case. 

Tlie first of these occurred in the early part of the year 18(59. 

A Criminal Bencli of this Court, consisting of two Judges, had been 
appointed by the Chief Justice in the usual way, for [70] the purpose of hearing 
criminal appeals ; instead of sitting together to hoar these appeals, the Judges 
thought proper to liear tliem se|)arately, that is to say, one Judge sitting 
alone heard some of them, and the other sitting alone hoard the rest ; but the 
judgments in all the cases were signed by both Judges. Upon this being 
represented to tlie Chief Justice, he considered that, in jioint of law, there had 
been no hearing at all of these ajipoals, because they had not been heard by a 
legally constituted Court, and one Judge sitting alone had no jurisdiction to 
hoar them. He, therefore, orde^red the same Criminal Bench to hear them 
again , and iqjon the Judges of that Bench declining to do so iii^on the ground 
that they had been already judicially decided, the Chief Justice sent them to 
another Division Bench, by whom tiicy were finally determined. 

Tn this view' of my learned predecessor 1 entirely agree. It is the 
jirovince and diit\ of the Chief Justice, under s. M of the High Coui'ts .Act, to 
determine wdiat fludgo or Judges shall decide each case ; and if tw^o Judges are 
appointed by him to hear an appeal, it is quite clear, I think, that no single 
Judge has any jurisdiction to hear it. 

But here there was no question of jurisdiction. The rule was disposed of 
by a Court of two Judges duly constituted by m>self for that purpose ; and the 
only complaint is, that tliosc Judges, having hoard the case up to a certain 
point, decided it without allowing Mr. Jackson to road certain affidavits. 

If they erred at all in tins, their ei'ror was simj^ly one of law in the course 
of dealing with a matter which was clearly within their jurisdiction. There 
is no pretence for saying, as it -eenis to me, tliat their decision was a nullity, 
or that the Chief Justice of this Court has any right to question its legality. 

The olher pi-6cedent referred to by Mr. Branson, is The (Juccii v. Ziihirud- 
fi/n (T. Ij. H., 1 Cal., ‘J119). in that case a jirisoncr w.is committed to t«ake his 
trial at Patna. On the applicati'Ui of the District Magistrate by letter to this 
Com t, the Judge in the Unglish Deiiartinent made a summary order transfer- 
I'ing the case for trial to^Shahabad ^ 

[71] The prisoner then applied to this Court for a rule calling on the 
Crow' 1 to show' cause why the order of transfer should 4 not be rescinded, upon 
tlie ground that it had been made without i\otice to him, and that the Judge 
in the English Depai’tracnt had no power to make it. 

This rule was heard^by a Full Bench, of which the Judge of the English 
Department w'as a member, and with his entire concurrence the rule was 
made absolute. 
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: That case, it is clear, has no appli^tion at all to the present. It only 
ddicicies that the transfer of a criminal case from one District Court to another 
can only be made by the High Court in its judicial capacity. 

The reason, as 1 have already mentioned to Mj-. Branson, why the learned 
Judges in the present case declined to hear the affidavits read, was because 
they were under the impression that ^ir. Jackson had already explained the 
reasons upon which his application was founded : and because they were led 
Ip believe, from what Mr. Jackson himself h.ad stated, that his client’s objec- 
tion was, not to the trial taking place at Patna, hut to its being tried before 
the Sessions Judge there. Mr. Jackson, as I understand, had offered to with- 
draw his rule, if his client could only be tried by another Judge at Patna, 
Mr. Tweedie. Under those circumstances, it did seem to the Judges an unneccs- 
sai’y waste of time to have the affidavits read. But if the prisoner’s counsel 
think otherwise, and desire now to be re-heard upon the affidavits, they have 
only to make a pro])cr application for that purpose. 

If the Judges were under a wrong impression as to what Mr. Jackson 
said or intended, they are willing to be set right; and 1 can only say tlnit, in 
exju-essing their readiness to hear the case again, they have done, as it seems 
to me, all that they could reasonably do, and what 1 certainly should have 
done myself under similar circumstances. 

Then Mr. Branson lias suggested that T should send the case to be tried 
by another Bench, on the ground Unit, before the same Bench the case would 
not be heaj-d without some bias. But in the first place, 1 think that I have 
no ])ower to do this : and in the next place, if 1 had, f should not exorcise it. 
I find [72] nothing in the case, as it has been i)resented to mo, wliich would 
justify eitlier Mr. Brunson or myself in sii))posing that the matter, if heard 
again, would not be dealt with in peilect fairness. 

1 would observe, in conclusion, that Mr. Branson seemed to be under the 
impression, that a criminal case of this kind cannot bo I’econsidered. But in 
point of fact no judgment has yet been signed ; and even if it had, in my 
opinion an interlocutory order in such a matter is not necessarily final. It is 
clearly not a res judicata, but may bo reconsidered or reviewed, or a similar 
application may he entertained, as often as the Court in its discretion may 
think proper. 


NOTES. 

[Soc also the* iviiiarks in (IHSO) 11 Cal. l‘J P"'. B.] 
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APPELLATl'l CIVIL. 

Tlie 15th Jhlji, 1881. 

PUESKN'T : 

Sir Richard Garth, Kt., Chief .Justice, Mr. .Justice Morris, 
AND Mr. Justice Tottenham. 


Olihoy Cluirn Sirciif anrl otliei's Plaintills 

vernus 

Huri Nath Koy and others Defendants. " 


BiUwitya —Collector's Proceed t mfs— Partt Lion — Private arrangevunit — Onus. 

.1 mid ii wore joint owners of a nioiiz.t. /> leased his share in patni to (>. By arrangc- 
nieiit beiween .1 anti (\ a partition (»f the hinds was made, and each party eolleeted the rents 
of the lands .illotted to him. l^’orty years aftt*rvvards, a hntwara of the moiiza was made 
by the Colh etor between .1 and />\ whereby lands hold by ( under the previous arrangement 
were allotted to .1. (' was no party to the hntwara proceedings. In a suit brought by A 

against (' for possession of the lands allotted, the plaintilf alleged that the previous divi- 
sion of till* lands between d and C was a temporary one, made after the commeneemont of 
the but wara proceedings. The lower Appellate Court found, that the plaintiff’s allegations 
had not been proved, and dismissed the suit. 

[ 73 ] JlcJd (TO'rTKNHAM, J., dissenhfUf), chat the decree of the lower Court was 
correct, as it lay on the plaintilf to show that the private partition had come to an end. 

This was a suit for possession of certain lands in Turuf Peadaha, Parganria 
Bazuchap, in the district of Kajshahye, brought by the executors under tlio 
will of one Gopal Gossain, against Bojoy Gobind Chowdhry and against 
others, who held a patni lease of the Chowdhry’s share in the turuf. 

The plaint, which was filed on the 7th of August 1876, stated that Gopal 
Gossain was the owner of a four-anna share of the turuf, and the Chowdhrys 
of a twelve-anna share ; that the other defendants, the Roys, obtained a patni 
lease of the Chowdhry’s share, after which Gopal Gossain and the patnidars 
remained in joint possession of the whole turuf ; that, afterwards, proceedings 
were taken for a partition between Gopal Gossain and the Chowdhrys ; that, 
after tliese proceedings had i^en in progress for a long time, a temporary 
partition of the lands was, in the year 1242 (1836), made between Gopal 
Gossain and tliQ patnidars ; and that this partition was had merely for the 
sake of convenience in collecting the rents, and was intended to continue 
until the regular butwara, then in progress, had been completed and no 
longer ; that, in the year 1874, after a space of seventy years, the butwara 
was comiilctod and the shares of Gopal Gossain anti the Chowdhrys respec- 
tively assigned ; and that the ilefendants refused, to give up to the plaintiffs 
possession of certain lands which were included in Gopal’s share. The patni- 
dai j in their written statement alleged that their ancestors had obtained the 
patni lease of the twelve annas share ; tljat, shortly afterwards, the private 
partition mentioned by the plaintiffs was made; that, in 1241 (1835), the 

* Appeal from Appcllale Decree, Noh 432, 433, 434 and 595 of 1879, againbt the decree 
of T. T. Allen, Esq., Judge of K.ijbbabye, dated the 28th November 1878, reversing the 
decree of Babu Koylabh Chunder Mukerji, Subordinate Judge of that District, dated the 26th 
June 1878. 
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ancestor of the Chowdhrys, having brought Roghunath Nundi’s twelve annas 
share, at a sale for arrears of revenue, confirmed the patni of 1207 (1801) ; 
and that the private partition, which was intended to bo permanent, liad been 
completed long before the regular butwara was commenced, and was not 
affected by the allotment of 1874, as tlie patnidars were not parties to the 
butwara proceeding. 

The Court of First Instance having made a decree in favour of the plain 
tiffs, the defendants appealed. The District Judge [74] in his judgment 
said ; — “ I find (i) that it is not proved that the private partition in this case 
was meant to bo temporary ; (ii) that it is not proved that butwara proceed- 
ings were pending when this partition was made ; (iii) that even were they, 
tlie partition might have been independent, and not meant to be subject to 
the result of such.” The judgment of the Court of First Instance was reversed, 
and the suit dismissed with costs. The plaintiffs appealed to the High Court. 

13abu tiraenath Dasa and Babu Saroda Churn Milter, for the Appellants, 
argued, that the private partition was wholly informal, was made without any 
writing, and that the subsequent butwara ])roccedings showed that it was 
only intended to bo temporary. The patnidars, on partition, must take what 
the Collector has allotted to their zamindar . — Bifjnatli Lull v. Eamoochlecn 
Chowdhry (21 W. R., 233), and Sliaral Clitnider Burmon v. Hnrqobindo 
Bimnon [1. L. R., 4 Cal., 510 ; Contract Act X of 1872, s. 23, cl. (j.)] 

Babu Doorqa Dass Diitt and Babu llujendro Nath Bose for the Respon- 
dents. 

The following Judgments were delivered - 

Tottenham, J. — T am compelled, with regret, to confess, that I have not 
succeeded in bringing myself to take the same view of tliis case as my learned 
seniors ; and feeling that, under the circumstances, my oiiiiiion must be erro- 
neous, I should be glad to let it remain unexj)ressod. But as s. 676''' of the 
Code of Brocedure seems to require me to state in writing the decision which 
I think should bo passed on the appeal, I think it more lespectful to the 
majority of the Court to state my reasons at the same time. 

The position of the parties appears to me to he this ; the plaintiffs Arepriina 
facie entitled to the lands assigned, and this is, I think, sufficient to start their 
case in seeking to disturb the existing arrangement to them under the butw’ara. 
But the defendants plead a special agreement of a permanent nature 
[78] which entitles them to retain possession as against the plaintiff's of 
portions of those lands, although admittedly those portions no longer belong to 
their lessors. It seems to me clear, that it lies upon the defendants to prove 
their plea to the full ; and that the burden is not shifted from them to the 
plaintiffs merely because the latter have admitted one i)orti(fn of the plea, viz,, 
that there was an agreement, which, how^ever, they contend, was not intended 
to be permanent ; and which, T believe, in the absence of express conditions, 
would only remain in force so long as both parties wished to abide by it. 

The defendants’ case depends upon the nature of .the agreement, and it is, 
I think, for them, and not for the plaintiffs, to prove it. 

No evidence appears to have been given on this point by either party, 
and the lower Appellate Court, having laid the onus on the plaintiffs, dismissed 
the suit, because they had not discliarged that onus. 

* [Soc. 67G : — When the appeal is heard by more Judges thftn one, any Judge dissenting 
from the judgment of the Court sJiall state in writing the 
DisBent to be recorded. decision or order which he thinks should be passed on the appeal, 
and ho may state his reasons for the same.] 
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1 am of opinion, that the onus was wrongly placed, and that the decision 
of the lower App^ellato Court ought to be reversed. 

I would add, that this Court, on second appeaf,- is not, as it scorns to mo, 
competent, either upon consideration of the long continuance of the arrange- 
ment, or upon any other consideration, to determine what was the nature of 
the agreement. That is a pure question of fact which cannot legally be decided 
on a second appeal. 

MorriSy J. — The real defendants in this suit are the patnidars. When, 
therefore, the plaintiffs sue to eject them from land of which they are found 
to have been in possession, fo]- the last fifty years, it lies upon tliem to prove 
conclusively theii' riglit to do so. 'fhe plaintiffs claim the right solely on the 
ground that, under a recent hutwara by tlui Collector, the land in suit falls 
within tiie Idock or ‘ puttee ’ assigned to them as constituting their four annas 
sliare. The patnidars ivply that tliey were no parties to the hutwara, and 
cannot be bound by it. They allege further, that the land in suit forms part 
of the estate which, prior to the hutwara, was, under a private arrangement 
between them and the plaintiffs, assigned to them [76] as comprising the 
twelve annas sliare of the zamindari, which they took in patni from the 
projirietor of that share; that they have been and are in possession under this 
arrangement ; and that their possession cannot now be distui'bed. The 
plaintiffs admit the fact of an arrangement of the kind alleged by the dclondants, 
and that ])ossession followed upon it. 'rhe>, however, assert that this 
arrangement was necessarily of a temporary character, being liable to come to 
an end at any moment when the entire estate, as a joint undivided pioperty, 
became subject to the incident of butwara. 

It seems to me, that the onus of prriof of the arrangement between the 
plaintiffs and the patnidars being of a tenqiorary character, and liable to bo 
broken through on the occasion of the butwara, lies entirely upon the plaintiffs. 
Had the property continued joint,- tliat is to say, had there been no private 
arrangement between the four-annas iilaintiff-jiroprietors and the twelve-annas 
patnidar-defendants, then, doubtless, on the occasion of a hutwara at the 
instance of the jilaintiffs and the jiatnidars’ lessor, the patnidai s would ho 
bound to follow the share assigned to the latter. But when, admittedly, an 
independent arrangement was made between the four-annas plaintiff-proprietors 
and the patnidars of the twelve-annas share, by which, as between them, the 
whole estate was ixirtitioned, and this arrangement was acted on by possession 
following according to the par! ion, then i hold that tlie plaintiffs cannot set 
aside this arrangement by simply relying on a butwara to which the patnidars 
were not consenting parties. They must show tliat the arrangement was of 
a limited and conditional character. Ft was quite wdthin the i)Ower of the 
plaintiffs and of the patnidars tt) divide the estate between them, and once this 
division was made and acted on, no conduct of the plaintiffs with a third 
party can disturb it or affect its validity. 

T agree, therefore, ih the judgment of the lower Appellate Court, and 
would dismiss the appeal with costs. 

Garth, C.J. — The Judges of the Division Bench having differed in 
opinion upon a i)oint of law, the matter has been referred to me as a third 
Judge ; and as the parties desired it, the case has been re-argued before us. 

[77] Tiie facts are these: — The plaintiffs are the owners of a four-annas 
share of an estate called Turuf Peadaha, and tlie defendants No. 2 are the 
owners of the other twelve-annas share. 
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The defendants No. 1 ai-e the patnidars of the twelvo-annas share under a 
patni, whicli was oonlirmed in the year 1241 but which appears to liave 

l)een originally granted some thirty years earlier. 

Tlie estate at that time lieitig undivided, the patni lease only conveyed to 
tlie patnidars the undivided twelvo-annas share : but it is an admitted fact in 
the case, that, after the i)atni was gn-nted, an amicalile partition of the estate 
was made as l)otwoen the owners of the four-annas share on the one hand, and 
tlie j)atnidars on the other, by which certain lands were appropi-iated to the 
patnidars as representing their twelve-annas share, and the remaining lands were 
appropriated to the four-annas sharo-holdei*s as representing iheir share. 

Tt is also admitted, that, in accordance with this pi'ivate partition, the 
lands thus appropriated to the patnidars have hoen in their possession for 
upwards of forty >ears ))ast. 

After the jiatni was gi-anted, the owners of the lour annas share took the 
usual steps to have a butwai*a ol the whole estate made hy the Collector. 
Whether those steps had or had not been taken at the time when the private 
partition was made, does not ap»)ear ; but the proci'edings before the Collector 
were, undoubtedly, (lela>ed for a good many years, and the hutwara was not 
linally completed until the year 1H7I. 

The division of the lands effected by the biitwara was in many resjiects 
different from that eff’ectiHl hy the private arrangement with the patnidars ; and 
the conse(|U(*nce wms, that some of the lands which were allotti'd to the plain- 
tiff's (as the four annas ‘<harehold(Ms und(‘r the hutwarn) were those which, by 
the previous arrangement, had been aiiiiroiiriated to, and were in the possession 
of, the patnidars. 

Tlie Collector, ill the usual w’ay, ga\e [los'^ession of these lands to the 
plaintiffs as against the defendant No. 2, hut the dehMidaiils No. I insisted 
that they were no parties to, and were not hound in any way 1)\ , the hutwara 
liroceedings ; and [78] as they refused to relinquish possession of these lands 
to the plaintiffs, tliis suit was brought. 

lJ])on these facts the low’pi' (^oiirt has lound 

InUy — That it is ])j-oved, that the pri\ate [lartition (that is, the arrange- 
ment betw^een the owmers of the four annas shares and the patnidars) w'as 
meant to be temporary. 

'2)uUy- That it is not proved, that the hutw’ara jirococdings w’ere ])ending 
when that partition took place. 

8;v//// — That oven if they wore pending, the partition ^might liave been 
indopendent, and not intended to be subject to the hutwara. 

lJ|)()n these lindings, the low'or Court has decided that the plaintiff's were 
bound to prove that the private partition bad come to an end, and that as 
they had not done so, the suit should he dismissed. 

The point of law' w’hich has been raised here, a-nd upon which the learned 
Judges of the Division B^nch have differed in (qiiniun, is this w hether, under 
the circumstances, the onus was upon the ])laintiff's to prove that the private 
partition had come to an end : or whothor the onus lay upon the defendants 
No. 1 to ])rove that the iirivate partition was still in f©rce. 

In order to ascertain on \vhoin tho onus lies, I think it is necessary first 
to see what was proved or admitted on eithei side. 

4 CAL.^-8 
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Now, it is an aoknowlecl^^ed fact on both sides, that the private partition 
wa.i not only made, l)ut tliatit hasl)een acted upon by both parties for upwards 
of forty yoai s. Thoro is no reason, so far as 1 can see, why the continuance 
of such an arranj^eincnt is not perfectly consistent with the butwara made by 
the Collector. That butwara was made for revenue imrposes, as between the 
plaintiffs and tlie defendants Mo. 2, and the defendants No. I, the patnidars, 
were no i)ai ties to it. 

Moreover, it does not a|)i)oar that, at the time when the private arrange- 
ment was made, any steps had boon taken to have tlie Collector’s butwara 
effected, so that no presumption can arise tliat the arrangement was only to bo 
in force until the Collector’s l)iitwara was completed. 

Then, the fact of this private arrangement having admittedly C79] existed, 
and been acted upon for forty years, raises a i)resumi)tion, as it seems to me, 
that it was of a permanent character ; or at any rate throws upon the plaintiffs, 
who seek to disturb tlie existing state of things, the onus of showing tliat it has 
been legally determined. 

This is a principle U])on which the Courts and tlie Legislature have generally 
thought it right to act, as in cases of presumption and in presuming, that 
a tenancy or a partnership or other state of things continues until the contrary 
is proved (.svr tlio Indian Evidence x\ct, s. 109,' and Taylor on Evidence, 1st 
odn., s. 12.‘1). 

1 think, therefore, that the lower Ap])ollate Court was riglit, and this 
appeal will, consequently, l)e dismissed with the costs of both hearings in 
this Court. 

The same order will be made in the other cases. Nos. 433, 434, and 595 
of 1879. 

Appeal dismissed. 


NOTES. 

[See aNo (189‘2) ‘20 Cal. ‘285 and the eases therein cited ; 8 Jioin. L. R. 885]. 


* [Sec. 109 ; — When the question is whulhcr persons are partners, landlord and tenant, 
Riirrl tiriwif -i fn principal Liiid iigciit, aiid it has been shown that they have been 

partuc^ tho lmrfen of proving that they do not stand. 

‘ . * ' or have ceased to stand, to each other in those relationships 

re.spcctively , is on the person who affirms it.] 
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The 31st May, ItiHL 

Phesent : 

Mu. Justice Pontifex and Mr. Justice Field. 


Kasumunnissa Defendant 

versus 

N ilratna Pose Plaintiff. ' 


Mortgage — Patnidar — A d verse i^ossession — Sheriff's sale — Exeevtion — 
Decree for account — Lis pendens -Priority — Redemption — Parties, 

On the 0th of September 1865 B obtained a patni lease of certain land from the zamiii* 
dar, and at an auction-sfile by the Sheriff of (Calcutta, on the ‘21st of February 1867, the 
zamindur’s interest was knocked down to i>*, and a conveyance ol the property to him was 
executed by the Sheriff on the 1st of April 1807. On the 13th of March 1879 a suit for khas 
possession was brought against B by C, who had bought the property at a sale in execution of 
a decree made on a mortgage thereof, the date of the mortgage being the 11th of January 1865, 
and the date of the decree being the 30th of November 1865. B pleaded adverse possession. 

I (eld, that B's possession as patnidar only could not be considered as adverse to C, who 
claimed the superior interest ; that H's pohse^sion as purchaser could not be considered 
to have commenced before the date of the [ 80 ] conveyance to him by the Sheriff, — namely, the 
Jst of April 1867 ; and that, therefore, the plea of adverse possession was bad, since the suit 
had been instituted within twelve years of that date. 

In 1855 a decree for an account was passed in the Supremo Court at Calcutta, against 
.1, an excjcutor. died in 1856, and the suit, which was revived against his ropresontatives, 
came on for consideration on further directions on the ‘29th of August 1866. It was then 
found that J’.s' estate was liable for Its. l,3‘2,406-ll-8, and his rejjrcscntativcs were ordered 
to pay this money into Court. 1'hc roprescntativ<js having made default in payment, a writ 
of fieri facias was issued, under which certain property was sold l)y the Sheriff of Calcutta 
and convoyed by him to B on the 1st of April 1877. l*rc5viousl\ to this the representatives of 
*1 had, on the 11th of January 1865, mortgaged the same property, together with other lands, 
“for the purpose of paying the Goveriiiueiit revenue of certain taluqs belonging to ^ 
deceased,'’ and the mortgagee having obtaiiied a decree on his mortgage, the property was sold to 
C, in execution of the mortgage-decree, on the 30th of March 1867. In a suit for possession 
by C against B, the latter pleaded Its jTCJidcns. 

Held, that the nature of the suit, in which the decree of 1855 and the subsequent order 
of 1866 were passed, was not such as to warrant the application of iho doctrine ollis pendens 
to the mortgage of the 11th of January 1855. 

Katlas Chandra GJiose v. Fulchaiul Jaharri ( 8 13. L. R., 171) followed. 

Held also, that though the sale to D was made for the express purpose of paying the 
debts of -1, B’s title was not to bo preferred to that of C, who claimed finder the mortgage of 
1865, which was made for the purpose of paying Government revenue; and, 

Scmblc . — The result would be the saint' oven if the mortgage of 1865 had not been made 
for the purpose of paying Government revenue, as it did not appear that the mortgagee, at 
the date of the mortgage, know that there were unx>aid creditors^ of J, and that A’s representa- 
tives intended to misaiqily the money so advanced to them. 

Grcender Chunder Ghose v. Mackintosh ( 1. L. R., 4 Cal., 81^) followed. 

Where the mortgagee ofr»a zamindari brings a suit on his mortgage against a mortgagor 
who previously to the mortgage has granted a patni lease of the zamindari to a third party, 
the latter should be made a defendant in order to give him an opportunity to redeem. 

Terms upon which a patnidar was let in to redeem statedf 

-- - an--. 1 r _ - r- -f - — r - - f ^ ■_ ^ — 

*Api)eal from Original Decree, No. 68 of 1880, against the decree of Baboo Xristo Chun- 
dcr Chatter jee. Subordinate Judge of Nuddea, dated the Dth of February 1880. 
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Tills was a suit for klias possession of certain property situate in the 
district of Nuddea. Tlie facts were as follows : — On the 20th January 
185o a decree of the Supreme Court at Calcutta was passed in a suit 
brought by the heirs of one Promotlionath [ 81 ] Dey against Ashutosh Dey, 
the brother of Fromothonath and the executor of his last will. The 
decree established the will of Promothonath ; declared that an amicable 
pai’tition previously made was binding on Ashutosh and the heirs of 
-Fromothonath ; directed an account of the moveable and immoveable estate 
of Promotlionath come to the hands of Ashutosh ; appointed Ashutosh 
receiver of the rents and i>rolits of tlie immoveable estate of Promothonath on 
his own ])ersonal security ; and reserved tin* consideration of all fiu’ther direc- 
tions and subsecpient costs with lihei-ty to apply. Ashutosli Dey died in 1865, 
and tlie suit, whicli was revived against his re]n‘esentatives, came on for further 
directions, on the Mastei ’s report, on the 29tli of August 1866. It was then 
declared that the estate of Aslmtosh Dey was liable for Rs. 1,32,406-11-8 : and 
tlie representatives of Asimfosh were ordered to jiay that sum into Court. 
This order having lieeu disohe\ed, a writ of Jirn J act an was issued to the 
Sheriff, Ijy viilue of which lie, on the 2 ist of February 1867, sold the disputed 
jiroperty to iho defendant Kasumunnissa, who had previously obtained a patni 
lease thereof from the representatives of Aslmtosh on the fJth of September 
1865. The convc\ance from tlie Sheriff to Kasuiniinnissa was executed on, 
and bore date the 1st of Ajiril 1H67. 

The jilaintitf claimed title in this wa> . On the 11th of January 1865 the 
representatives of .Vshutosh Dey borrowed Ks. 2,000 from Modun Moliim 
Haidar, in consideration of which the\ gave an (Equitable mortgage of certain 
jiroperties, including the propeilv in dispute, as security for the loan. Tho 
memorandum of mortgage I’ocited, that the money w’as liorrow’ed “ for tho 
pur])ose of payment of the Covei-nment revenue of certain taluks belonging to 
the estate of Ashutosh Dey, deceased.” In August 1865 Modun Mohun insti- 
tuted a suit on this mortgage in the Calcutta High Court against the mortgagor 
and a suhsecpieiit cciui table mortgagee ; and, on tho 30th of November 1865, 
oiitained the usual decree foi* an account and sale in default of redemption. 
Under this decree the iiroperty in dispute was sold by the Registrar of the High 
Court to Nil Madhuh Bose on the 30th of March 18(57, and a conveyance to 
him was executed on the 6th of November 1868. 

[ 82 ] The plaintiff now’ brought the iircsent suit against tim rejircsentatives 
and against Kasumunnissa foi' khas possession of the property in dispute. The 
plaint was tiled on the 13th of ^larch 1879. Tlie Suhoi’dinate Judge found 
that the suit was not barred h v limitation ; that the right of Kasumunnissa was 
not affected by ^lofhm Moium s decree ; and, citing Gnprr Biuidhoo Shantra 
Moliapatlur v. Kalce Pudo Pancrjac (23 W. R., 338) and Byj/ialh Snifjh v. 
Goburdhun Lull Ilobtowlirnc (24 \V. R., 210), ho gave the plaintiff a decree 
for khas possession, allowing Kasumunnissa to come in and redeem. 

Kasumunnissa ajipealed to the High Court, on the grounds — (ij that the 
suit W'as barred by limitation ; (li) that tlie lower Court was wi’ong in not 
holding that the possession of the defendant was not advei'se to tho rights of 
the persons wliom the plaintiff rei)ie.sented : (iii) that the iJaintiff, having 
der’ved his title from tl^e residuary devises under the will of Ashutosh Dey, did 
not ])ossess any rights su|)eri(U’ to tliosc of the defendant, who had bond tide, 
without notice of the mortgages in (juestionf purchased tho disjmted property 
for the satisfaction of debts due by the said Ashutosh Dey ; (iv) that the suit 
should have been dismissed wdieii the defendant was no party to the proceedings 
from which the plaintiff derived his title ; (v) that the Court below should have 
held that the plaintiff* and the persons w'hom he represented had always full 
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knowledge of the existence of the debt of Ashutosh Dey for which the property 
was ultimately sold by the Sheriff under the writ of fieri facias ; (vi) that the 
learned Subordinate Judge should have held that the decree for sale, made in 
the High Court of Calcutta, of property situated in the iiiofussil, and the sale 
thereof by the Kegistrar of the said Court, could have no operation whatever 
upon the title of the defendant : (vii) that, under the circumstances of the case 
and the evidence on the r(^cord, th suit should have been dismissed with 
costs as against Kasumunnissa. 

J3ahoo Srcrnatli Dass and Baboo Saroda Chani Mittor for the Appellant. 

[83] Baboo l)(Hir<j(i Dusx Dull and Baboo liujendro Nath Done for tbo 
Kospondont. 

The Judgment of (.be Court (PoNTlFEX and Field, JJ.) was deliverd by 

Pontifex, J . — Tn this a])j)ealhoth the parties claim under the representatives 
of one Ashutosh Dey. The plaintiff* claims undei* a mortgage made by 
Ashutosh’s representatives on the 11th Januar> iHtJo. The mortgagee institu- 
ted a suit ui)on that mortgage, making a second moi’tgagee, whose mortgage 
was dated the 12th Januai'y IHff/i, a defendant in that suit, fie also made the 
representatives of Ashutosh Dev defendants. And on the 13th November IHGo, 
he obtained a decree on the Original Sirle of this Court, directing that, unless 
the defendant paid his mortgage-debt within a time therein named, the pro- 
perty slujuld he sold. Under that decree the property was sold on the 30th 
March 1807, and purchased by the present jjlaintiff*. A conveyance was made 
to the present plaintiff on the 01 li November 1868 : and on the 13th ^larch 
1870, he instituted this suit against the defendant, claiming kluis i)ossossion 
of the property which ho purchased. 

The defendant's title, also under the representatives of Ashutosh, is as 
follows : --On the 6tli Hept('mher 18()o she obtained a patiii of the disputed 
property, for which she paid a considerable ])remium ; and on the 21st February 
1867 she contracti'd, in acertairj suit to which f shall presently refer, to pui'- 
chase the property in dispute : and under that contract, on the 1st April 1867, 
a conveyance was made to her of the i)i*operi<> in dispute. Now, the suit in 
wdiicli the sale was made to the defendant was a suit of this nature'. Ashutosh 
Dey had a brother, Promothonath Dey ; and api)arentl> during the lives of the 
bj’others, Ashutosh liad been the managing mend)er of the family. J^romotho- 
nath Dey having died, his representatives instituted a suit against Ashutosh, 
asking that accounts Jiiight he taken of the management of the joint estate, 
and that a i)aftition might he effected between the parties. i3> the decree in 
that suit accounts were directed, and Ashutosh Dey himself w’as appointed 
the receiver without security. The decree was ilated the 28th [84] February 
1855, and wjis in tlie usual form, declaring that Promothonath Dey’s will w^as 
established, and directing that a receiver should he appointed w ith usual powers, 
and that accounts shoidd he taken, reserving further consideration. By a subse- 
quent order in that suit, dated the 29th August 1866, it w^as found, upon the 
Master’s report, that a sum of Rs. 1,32,406 w’asdue from the estate of Ashutosh 
Dey (wdio had died subsequently to the first decree) : and it was also lound that 
the representatives of Asliutosh Dey, who had been made parties by revivor to that 
suit, admitted assets of Ashutosh Dey : and there w'as an order that the repi-eson- 
tatives of Ashutosh Dey should ])ay the sum of Rs. 1,3^1,406 into Court to the 
credit of that suit. Thai? last order w’as, as I have said, made on the 29th 
August 1866 ; but the representatives of Ashutosh Dey, being unable to pay 
into Court the sum of Rs. 1 ,32,406 as directed by that order, an order w’as 
subsequently made by the Court that part of Ashutosff Dey’s estate should 
be sold ; and it was under this last order that the defendant, on the 21st 
February 1867, contracted to purchase this property, and on the 1st April 
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18G7 obtained a conveyance of it. Now, the plaintiff bein;,^ a purchaser under 
the mortgaj^e-decreo, has suecl, as F have said, for khas possession. The first 
objection taken by tlio defendant, is, that the suit is barred by limitation, on 
the following;! f^round, -namely, that inasmuch as slie, the defendant, has boon 
in possession as palnidar since the fith Se[)tember 1865, and as this suit Wtas 
not commenced until the 13th March 1871), and moreover asslie, tlio defendant, 
contracted to purchase on the 21st February 1867, her possession must be taken 
to have been adverse for twelve years before suit. We do not think, however, 
that the defendant is entitled to rely on her possession as patnidar, as adverse 
possession against the plaintiff ’s claim to the superior interest ; and «although 
the defendant contracted to purchase tlie superior interest on the 21st 
February 1867, which would bo more than twelve years before suit, yet, inas- 
much as the conveyance was not u) ado to her until tlie 1st A])ril 1867, wo are of 
opinion tfiat she cannot be considered to have been in i;)ossession of the 
superior interest as purcliasor until the date of that conveyance, and as 
that date was within twelve years of suit, she is not now [83] entitled to 
contend that the plaintiff’s claim is barred by adverse ])ossession. The 
defendant next contends, tliat her purcliaso on tlie 21st February 1867 
is entitled to priority over the plaintiff’s purchase in the mortgage- st lit for 
the following reasons, — that the defendant’s purchase was made in a suit 
which was depending long before tlie date of the mortgage under which the 
plaintiff claims, and that the sale to the defendant was made in order to pay a 
debt of Ashutosh Dey himself, and which harl been found tf) bo owing from 
Ashutosh to the plaintiff in that first suit : and that such suit as a Us peufJem 
affected the plaintiff and the mortgagee under whom the plaintiff claims. That, 
however, depends entirely upon the nature of the suit. The order that I have 
referred to in that suit dated the 28th February 185»5, which was the only order 
precedent to the mortgage, gave no notice whatever that this particular property 
of Ashutosh Dey could bo in any way affected by the result of that suit. In the 
case of KinhiH Chnndnt (those v. Fnldmad Jaharri (BB.L. R., 474), a question of 
Us pe.mlcns, very similai to this, had to he considered, and at page 489, SlK 
Richard Couch, who was then the Chief Justice, makes these observations : -- 
“ With regal'd to the question of Us pendens, the doctrine appears to be this, that 
the alienee is hound by the proceedings in the suit alter the alienation and 
before he becomes a [larty. Then the question is, by what iiroceedings in the 
suit is he bound ’? Is he bound by the proceedings which arose from the nature 
of the suit, and from the case set u]), and the relief prayed in the bill, or is he 
to be bound by any order which the Court may be induced by the parties to 
make in the course of the -mt*? I can find no authority which goes to the 
extent of saying, that because he does not think fit to become a party to the 
suit, he is to be bound by any order wdiatever that may bo made. It seems to 
me, that he ought only to bo bound by proceedings which, from the nature of 
tlie suit and the relief prayed, ho might oxpect would take place ; and if there 
had been no notice in this case, it might have boon necessary for us 
to determine what is the piociso effect of Us pendens. But this need 

not now bo doterminod. Practically there is no substantial difference 

[ 86 ] between Us pendens and having notice of the suit. lie would be 

equally bound by them, and not more by one than by the other. Look- 
ing at the decree of the 2nd February 1864, F a*m of opinion that Ful- 
chand Jaharri cannot be taken to hav6 anticipated that such an order 

as this would have beep made in the suit, and it is not a proceeding by which 
hois bound.” Applying these observations to the case before us, it seems to 
us, that the moj'tgagce, who claimed under the mortgage of the 11th January 
1865, could not at that time have anticipated that the order of the 29th 
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August 1866, or the subsequent order in tliat suit directing this particular 
property to be sold, would he made ; and therefore neither the inotgagee, nor 
the plaintiff claiming under him, would ho bound by tlie subsequent order 
for sale in that suit ; and his mortgage, therefore, would be entitled to take prece- 
dence of the delendant’s purcliase in that suit. J3ut then it is argued, that 
as the sale to tlie defendant was made for tlie express purpose of paying 
the debts of Asliutosh, it ought to ha e priority over a mortgage made by the 
representatives of Ashutosh, the money secured by which was avowedly not to be 
applied in ])ayment of the de))ts of .\shutosh. Hut the avowed imrpose for which 
the mortgage was made was to raise money for payment of (ioverninent 
revenue, tlie payment of which would be in tlie nature of an insurance of 
Ashutosh’s property for the claim of his creditors, and such a mortgage would, 
therefore, be entitled to ijriority, and if the mortgage had not in fact been 
made to provide foi* payment of (Government revenue, still there is nothing in 
til is lecord to show tliat the mortgagee was aware that there were unpaid 
creditors of Asliutosh, or even if aware of that fact, that Ashutosh’s represen- 
tatives intended to misapply the money advanced to them. And unless ho 
was proved to have notice of both these circumstances, he would be entitled 
to insist on the validity of his mortgage as against the creditors of Ashutosh — 
Greendev Chunder Gliosc v. Mackintosh (T.L.K. 4 Cal. 897). 

We are, therefore, of opinion that the plaintiff’s title as claiming 
through the mortgagee prevails over the defendant’s title. But inasmuch 
as the defendant was a patnidar, and so far as [87] appears from this 
record and according to the finding of the dudge of the Court below, her 
patni was dated liefore the time the mortgage-suit was instituted, wo 
are of ojiinion that she, as iiatnidar, ought to have been made a defen- 
dant in the mortgage-suit, so as to have the ojqiortunity afforded her of 
redeeming the mortgage's. Tn this countj-y patnis, zuripeshgi leases, and 
interests of that nature ai e very considerable interests in the land, and cannot 
be looked upon as mere leases for a term of years which a mortgagee might have 
the right to disregard. They are in fact substantial proprietorial interests, on 
the grant of which, as in tliis case, considerable ]uomiums are paid ; and it is 
only equitable, that persons in that position should be allowed the opportun- 
ity of preserving their interests by redeeming any mortgages made by the 
siiperior holder. In this case the patnidar was not made a party to the 
mortgage-suit ; and therefore any decree in that suit would not affect her, 
and the plaintiff’ having purchased under that decree, can have no higher 
right against her than the mortgagee would have had if he had made her a 
defendaiit to the suit on the moj tgagc. What then are the plaintiff’s j*ights 
against the defendant in this suit ? Ft has been imged, that inasmuch as he 
instituted this suit for khas possession, tJie suit ought tojiave been simply 
dismissed, and certain authorities fnivo been referred to as showing that that 
was the proper course to be followed. ]3ut in this case the Subordinate Judge 
has in fact treated the suit as a redom])tion-suit, and has given a decree to the 
plaintiff’; subject to the defondaiff’s right whatevei* that may bo, to redeem. 
We think, therefore, it would he improj)er, under the cTrcumstances, to dismiss 
the suit without giving the plaintiff an> relief. Moreover, it has been brought 
to our notice, that altlioiigh the learned Judge in the Court below has, in his 
judgment, found that the morigagg-suit was instituted after the date of the 
patni, as a matter of fact, the mortgage-suit was instituted before the date of 
tho patni. This is an additional rea.son why we should not dismiss the suit, 
merely because it was wrongly conceived in asking for khas ])ossession. But 
inasmuch as the plaintiff’ has not appealed from the decree of the Subordinate 
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Judge, we ciinnot now interfere with Ids finding, and we must deal [ 88 ] 
with the case as if the iriort^^aj^e-suit had in fact been instituted after the date 
of the patni. Tlien what are the esqui table terms upon which the defendant 
should he permitted to redeem the plaintiff? It has been stated, that the 
mortga^^e under which tlie plaintiff claims comprised aflditional property as 
well as tliat which the defendant purcliased on the Jst of Ai)ril 1867. If tlie 
defendant had been a pai'ty to tlie mortgage-suit, she could not liave i-edecmed 
witliout paying the aggregate amount of tlie principal and interest — moneys 
duo upon hotli the mortgages at the date of the mortgage-decree, but she 
would have Imen let in to r(3deem on jjaying that amount. Now the price 
jiaid by theiilaintiff for the land in dispute when he jiui’chased on the 30th of 
November 1867, may have, heien either more oi* less than that aggregate 
amount. If it was more, we think the defendant is entitled to redeem on pay- 
ing that aggregate amount (with intei*est as hereinafter mentioned) and no 
more ; hecauscj it wa,s not her fault that she was not made a party to the 
mortgage-suit, and sln^ has not received the excess. If, on the other hand, it 
was less, we think the defendant is entitled to redeem on pa>ing the amount 
paid by the plaintiff as ])inchase-monev on the ‘lOth Nov^ember 1867 (with 
interest as hereinafter mentioned). The defemhint having the alternative of 
paying either of the amounts referred to, must also pay intei’est at the rate of 
six per cent, per annum for three years preceding tlie date of the decree 
of the lower Court u])o?i the ca[)ital sum so to he jiaid until the date of 
l)a>ment. The defendant will he allowed six months within which she must 
pay these sums, and the decree will be, that unless she ])ays the smaller of 
the capital sums before indicated, together with interest thereon as before 
mentioned, wdihin the said six montlis, she will be foreclosed, and the plaintiff 
will be entitled to a docre(5 foi’ k has possession. If, on the other hand, sho 
makes the payments directed w'ithin the six months, then the plaintiff, 
upon such payment, must convey to the defendant all the interests of 
the plaintiff in the laoperty. We think that the costs of the suit should 
follow the usual course in a mortgage-decree, utK., if the defendant redeems 
under the liberty which \ve have given her, slie must do so on the terms 
of paying all the (;osts of the suit. Jf, on the other [ 89 ] hand, sho does not 
avail herself of that pi'ivilege, then tliere will be no order for costs, and the 
plaintiff' will he entitled to a decree for kluis possession. 

NOTES. 

I. [ ‘LIS PENDENS ’ - 

Applicable to compromise, de ''■»es : 10 ^I. L. J. 372 I ^I. L. T. 145 F.Jj. overruling 12 
Mild. 439; also when appeiil m»l then actually preferred, 2S Cal. 23 4 \V. N. 740; See 

also IH Cal. 188. As to piirchasi- from executors, see also H Cal. 690 ; 25 Boin. 202. 

II. WHO MAY REDEEM— 

'rhoso who have an iiiter(*st in Ihe equity of redemption or pnrl thereof, whether in full 
right or as l(*ssees or suh-mortgagec's : - 12 (’al. 414 F. C. ; 21 Cal. 116; 29 All. 679; (1907) 
A. W. N. 227 - 4 A. L. J. 703 ; 19 All. 379 ; 13 All. 432 ; I O. C. 105. 

III. AMOUNT PAYABLE BY HIM WHO REDEEMS - 

See the criticism of Dr. Hash Behan Chose, Mortgages (1911) Vol. I, pp. 625, C2G ; 

5 ( . L. J. 315 ; 33 Cal. 690 - IOC. \V . N. 592; 26 All. 185; ^21 Cal. 366; 21 Mad. 64 ; 19 
All. 527. 

lY. CONVERSION OF SUIT OF ONE CHARACTER INTO SUIT OF ANOTHER— 

See 5. C. L. J. 527 ; 65?, ; 6 C. L. J. 609 ; 19 All. 541 ; 0 M. L. J. 61 ; 20 Bom. 196. 

Y. PATNI LEASE— 

See 24 Cal. 575 I C. W. N. 406 as to its nature.] 
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[8 Cal. 89] 

APPELLATE CIVIL. 


Tlip Aiunist, 1881 . 

Pl^ESKxNT : 

Mb. Justice Morbis Mb. Justice Tottenham. 

TTem Chimdov Chowdlivy Decree -holder 

orr.HH.H 

Brojo Soondury Dehee Judgment-debtor. ‘ 

Apphcnlinn in aid of p.vpcitiion — Pos.hphhioii Wa'nlaf fjimitntiov Act (XV of 

1877), schcd. n, art. 179, cl /. 

Where ii decree is (iiie fer possession, with wiisiLit from the d.ite of dispos.se.ssion to tho 
date of suit, an application for wasiLit. if not made within throe years from the first applica- 
tion in execution, is barred. 

.\n application madr* In a jLidf^inent-creditor tt> take out of Ciiiut certain inoinns there 
di*i>osited by his jndgment-dehtor, cannot he eonsiderc'd to l.i* an application to the Court to 
take a ste]) “in aid of cvecntion, ” .and is not, therefore, within the meaning of cl. 4 of 
ai't. 170 1, schcd. ii of Act XV of 1S77. 

Bnnsee 8iii<jhw Nirjuf Ah lii’tf (*2*2 W. R., •‘328) distinguished. 

The phiiiiUff, one Hem Cliundor (hiowdliry, on tho 1 0th Kohriuiry 1877, 
obtiiinod a decree against tho defendant for possession of certain pro])erties, 
with mesne profit.s from the flate of dispossession to the date of suil. On tho 
4th April 1877 he applied to the Court for execution and foi‘ the assessment of 
mesne profits, and obtained formal possession through the (h:>urt on the 14th 
June 1877 ; wasilat, however, remained unascertained. .\nd on tho 28th June 
1877, lie ajiplicd to take out of Court certain moneys depositc^d hy the judgment- 
debtor. On the 17th May 1880 ho made another aiiiilication for costs 
and wasilat. 'fo this, however, one of the judgment-debtors obi(3cted, on the 
ground that the application was barred bv limitation. 

[90] The Subordinate Judge held, that the apiilication for wasilat had 
been made within three >oars from the date of the delivei v of jiossession, and 
that, therefore, it was not barred, there being nothing to show that the decree- 
holder had made any unnecessary delay in taking out execution ; but he held 
that the application for costs was barred. 

The judgment-debtor appealed to the District Judge against the finding of 
the lower Court, that the application for wasilat was not barred. The District 
Judge, following the ruling in the case of S'/«ry/z \* 

Bp(j (22 W. R., ^28), found, that although the aiiplic-ation was not barred, yet 
it was right that tho Court should consider whetlier or not the proceedings for 
assessing wasilat had been instituted proinjitly and pursued with suflicient 
diligence: and that, inasmuch as the decreo-holdei; in tho present suit had 
allowed a period of two years, eleven months and three da\s to elapse between 
the date of taking possession and the last proceedings in execution on the 28th 
June 1877, he held, that" such a delay was incompatible with promptitude and 
diligence, and therefore allowed tlfO appeal. 

*Appeal from Appdlatti Ordur, No. 59 of 1881, against the ^ordcr of T M. Kirkwood, 
Fi.sq., Judge of Myincnsingh, dated the Ifith Decomher 1880, reversing the order of Baboo 
Nobill Ch luider (r hose. First Subordinate Judge of that di.strict, dated the 27th September 
1880. 

t r. supra, 8 Cal. 29.] 
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The tlooroe-liolder appeiilod to the High Court. 

Haboo GhvikIuss Jianerjee and Baboo Jofjrsh Chunder Hoy for the 
Api)ellant. 

Baboo Umhica Churn Bose for the Bespondent. 

The Judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by 

Morris, J. It seems to us tliat there is some difference between this case 
and tlie case referred to liy the Judge, ciz., Bunscc Small v. Mirza Nnziif ALi 
Bra W. li., In the latter case, the decree \\as a decree for jjossession 

and a direction was givcMi therein that the plaintiff do recover wasilat from the 
date of suit to the date of recovery of possession, in the present case, the 
decree was a decree tor ])ossession with wasilat fj’om the date of dispossession 
to tlie date of suit, it is, therefore, argued that the award of \vasilat is part of 
the decree. Admitting this for tlie moment, and without going to the length 
191] of the decision in the case of M. S. Fuzrchni v. Sijud Kcramut Hosscin 
(‘21 \V. R., 212), it seems to us, that even on this assumption the judgment 
of the lower Court must lie uplitdd, and that the apidication for execution in 
the shape of determination of mesne profits is barred by limitation. The decree 
bears date th(‘ 10th February 1877, and the first application, wdiich appears to 
us to bo the only aiiplication for execution, w’as made on tlie 4th April 1877. 
Th(} ajiplication for (l(deiniination of wasilat was made on the 17th May 1880, 
which is more than three >ears from the date of the first aiiplication. It lias 
been argued that the apiJication made on the 28th June 1877, by the judgment- 
creditor, to receive* a certain sum of money deposited by the judgment-debtor, 
is an application wdthin tlie moaning of cl. 4, art. 179 " of sclied. ii of the 
Limitation Act, W nf 1877. Ilut it seems to us, in spite of certain rulings of 
the Aladras and Allahabad High Courts, which have been quoted to the con- 
trary, that w'e cannot treat an a])j)Iieation for money deposited by tlie judg- 
ment-tlelitor as an application to the Couit “ to take a step in aid of execution.” 
In no sense (;an an apiJica-tion to the Court for an order for payment of the 
money deposited in satisfaction of the deciee bo said to constitute a ste]) taken 
by the Court “ m aid ot the execution.” The money so d(']»osited can be taken 
out by the judgnient-creilitor yi'ars aft(*r the date of deposit, a.nd therefoi’c the 
order of i)a> ment by the Court in no way affects the question of execution. 
The appeal is dismissed witli costs. 

A ppru I dismissed. 


NOTES. 

I. MESNE PROFITS, ASCERTAINMENT OF— LIMITATION ~ 

Seo :iiso 19 OmI. I 'l'i V. B. ovorrulmg 14 Cal. 00; ‘26 All. 023 ; 14 All. 581. 

II. STEP IN AID OF EXECUTION -APPLICATION TO WITHDRAW MONEY DEPOSITED 

IN COURT 

The Ciik-utUi High (.'ourt li.is .iJhcrod to this ruling in 10 C.W.N. 85 1 (858) ; 10 Cal. 
549; 11 Cal. 227 ; 28 C.il. 19(> It diMws .i distiucLion whi-n something more h:is to be done 
towards realisation 8 C.W.N. 882 ; 10 C. W. N. 28 ; 8 C. L. J. 95 ; 10 C. W. N. 854 (859); 
27 (’al. 709. For the Punjab view see (1881) P. K. 107 ; (1882) P. R. 190; (1884) l\ R. 88 ; 
(18M) P. R. 27 ; (1912) P. W. R. 80. 

A Different view h<i.'^ been lakeii b\ ilu- oth(‘r High Courts : — Madras : 10 T^Iad. 452 ; 17 
:dad. 105 ; 2 Mad. 174 ; Allahabad: 0 All 800 ; 12 All. 899 ; 19 All. 477 ; Bombay : 22 Bom. 
340; contra 19 Bom. 201 (2()7) Central Provinces : 11 C. I*. L. R. 101.] 

• [ 7 . r. supra, H Cal. 29.] 
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[8 Cal. 91] 

OEIGINAL CIVIL. 


The 8th Sepleviher, 1 881. 

Presknt : 

Sib Kichard Garth, Kt., Chief Tustice, and M\\. Justice Wilson. 


Balkissen Dass Plaintiff 

versus 

Luclimtieput Sinj^h Defend ant. 


Appeal — Costs —Appealable onlcr. 

If an order i.s itself appealable a.s affecLing tlni jurisdiction of the Court or the merits of 
the rase, an appeal will lie from that part of the order which rehitcs to costs ; lint, a.'> in the 
case of decrees, in those cases, and those £92] cases only where the order is appealable, will 
an appeal lie against the direction as to costs, which is ancillarv to the order. 

Appeal from the decision of BROUGHTON, J. 

This was a suit to have a mortgage, dated the 7th September 1875, declared 
fraudulent and void, and to have a decree upon it, dated tlie 1st ^lay 1876, set 
aside ; such decree having been obtained by consent, in a suit in which Boy 
Lutchmeeput Singh Bahadoor was plaintiff, and Gopinatli Dobay and Sibnath 
Dobay were the defendants. They were made defendants in the present suit, 
which was originally brought by Byjonath Persad ; but while it was pending, 
the latter died, and his sous, Balkissen and Ojoodia Persad, were substituted 
as plaintiffs. At the hearing in the original Court, on an objection being taken 
on behalf of the defendant, that other members of Byjonath's families were 
interested in the subject-matter of the suit, and should therefore be made 
parties, an order was made on the ‘25th February 1880, adjourning the further 
hearing of the case, with liberty to the plaintiffs to have the additional parties 
added in the meanwhile, and ordering the costs of such adjournment to be 
borne by the plaintiffs. 

When the case came on subsequently, it was lieard out, and the plaintiffs’ 
suit w'as dismissed with costs. 

The plaintiff's then appealed, and among.st otlier grounds of appeal, they 
objected to being saddled witli the costs of the adjournment. 

Mr. Bonner jee and Mr. Sale for tlio Appellant. 

Mr. T. A. Ajjcar and Mr. Trevchfun for the Bespoudent.® 

The Judgment of the Court (GARTH, C.J., and WU.SON, J.), so far as it 
referred to the question of those costs, was as follows : 

Garth, C.J. — Certain it is that, on the one hand, the plaintiff was mistaken 
in supposing that the Dobays owed no money to Luchmeeput at the time of the 
mortgage; and on the other, Luchmeeput was not aware of the true i)osition of 
the plaintiff’s family as»regards the banking business. The consequence was, 
[93] that when the trial had proceeded for some time, it transpired tliat tlie 
plaintiff, Byjonath, although professedly carrying on business in his own name 
was really doing so on behalf of the other members ^ff his family, who wore 
interested in the bank ; and thereupon Mr. Kennedy took an olqeetion, that all 
the persons so interested ought to be made parties to the suit. 
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This was resisted on tlie part of the plaintiff ; but the learned Judge, after 
hearing both sides, thought it right to adjourn the case, giving the plaintiff’s 
counsel an opportunity of applying to the Coiut within one month to add the 
other members of tlie firm as plaintiffs, or if lie elected not to do so, giving the 
defendants leave to apply to the Court to dismiss the suit. Meanwhile the 
costs of the adjournment were ordered to be paid liy tlie plaintiff’. 

No doubt the plaintiff’s counsel were placed in some difficulty by this 
order. The learned Judge appeared to be of opinion, that the other parties 
ought to bo joined, and if tlie jilaintiff had declined to apply to make them 
])arties within the specified time, he ran great risk of liaving his case dismissed. 

Undei* these circumstances the plaintiff’s counsel made the application to 
add tlie other mem hers of the family with a sti’ong protest, that they did so 
under compulsion, and aftei* some time, during wliich the additional parties 
were placed on the record (not as plaintiff's, but defendants), the trial again 
proceeded. 

A largo amount of additional costs was tlius thrown upon tlie plaintiff; 
and one of tlie grounrls of appeal before us is, that the ijlaintilf ought not to 
have been made to i)a\’ ilie costs of the adjournment. 

The only point, which remains to be considered, is with regard to the 
additional parties who were placed upon the record, and the long adjournment 
which took place in consequence of Mr. Kennedy’s olijection. 

Whatever might have been our view as to the necessity for adding those 
parties, or t he propi iety of throwing the costs of the adjourmnont upon tlie 
plaintiff, \ve think thaf., in this [94] instance, w’o have no powei’ to entertain 
these questions in a Court of appeal. 

It is vciy possible that, under siiocial circumstances, either the addition 
of a party or the adjournment of a trial might be a matter affecting the merits 
of the cause. But here there seems no ground for such a contention ; sec the 
observation^ of VliACoCK, 0. J., in Knmam Upnulra Krtshna Drh Balutthn' v. 
Nahni Krishna Hose (3 B. L. R., O. J., 113; cf. page 118). 

It is said that the plaintiff was unjustly ordered to pay the costs of the 
adjournment. It is argued, that if the case was adjourned in consequence of 
Mr. Kennedy's objection, and if that objection w^as unfounded, then, upon 
the merits of the question, the plaintiff was right; and that as the costs of 
the cause can, undoubtedly, be made the subject of appeal, it is said that 
the jilaintiff’ has a right to jipj'cal against the order for costs in this instance : 
GridhnnUiU Uoijy. SnncUn Hibn [B. L. R. (Full Bench), 41)6] : Buldeo Nnrcujan 
V. Scrunn/ennr (fi^B. L. R., 081). Fn l^oth these cases, however, the subject 
of apiieal was the costs of the decree: and llr^ jirinciple Lqion which the 
Full Bench apparently proceeded was this ; that as the costs formed 
part of the decree, and tlu' decree w^as ajipealable, that part of it which 
related t o costs was appealable also, and to the same extent as the decree itself. 
Thus, in a sjjecial appeal, the only objection which could bo taken to the 
decree as regards costs would be one uj*on some point of law; whereas in a 
regular appeal, the objection as to costs might be maeje either upon a point of 
la^v, or upon the ground of discretion. 

We see no reason why the same principle should not properly be applied 
to the costs of appealable orders. Tf the oi-der is itself appealable, as affecting 
the jurisdiction of the Court or the merits of the case, there seems no 
reason why an appeal should not lie from that part of the order which 
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relates to costs. There must, of course, be some limit to appeals against orders 
for costs ; and it would seem only reasonable, as well as consistent with 
authority, to apply the same rule to orders, as to decrees, and to hold that, in 
those cases, and those cases only where the [95] order is appealable, the 
direction as to costs which is ancillary to the order should be appealable also. 

In this case, as the order lor adiournment was not appealable, we think 
we cannot entertain any objection agains the order as to the costs. 

The appeal will, therefore, be dismissed with costs on scale No. 2. 

Appeal riismisscd. 

Attorney for the Appellant ; Mr. Carruthers. 

Attorneys for tlie Respondent: Messrs. Bcchu and llnttcr. 


NOTES. 

[ Sue also (18S6) 1*2 (\il. 271 ; (1891) 16 Bom. ‘211 ; (1905) 2N. L. R. 19.] 


[ 8 Cal. 95 ] 

PRIVY COUNCIL. 


77//' '^drd, (uid ‘Jolh Jane and Oik July, liSHl. 

Present : 

Sir B. Peacock, Sir. U. P. Coelier, Sir. R. Cotx'h, and Sir 

A. IJOBHOUSE. 


The Secretary of State for India in Council Defendant 

CCf6U}i 

Rani Anandomoyi Dobi Plaintiff. 


[On Apijeal from the Iligli Court of Judicature at Fort 
William in Ben gal. J 

Assessment of land forfnerly occupied for (iovenunent Salt Works - 

Tletj, I of • 

Upon the relinquishment by the Cjovcrumciit of lands, within the ambit of a pcrinciiiGiiLly 
settled zamiiuhiri, continuously used bef(»roand since the perpetual settlement of salt-works, 
from the commeiicenieiit of salt-making by the Government, until after the passing of Reg. 1 
of 1824, the provisions of that Regulation are .atqdicable to the mutual rights of the zamiudar 
and of the Government. 

Such lands w'ere held by the ofheers of the Salt Department, in terms of cl. 11 of that 
Regulation, “free of rent” and •‘under a perpetual title of occuiJanc} ,” whether belonging to 
a permanently settled estate or not. Thefofee of the Regulation and the right of the Govern- 
ment to .assess such lands, arc not aflected by ‘khalari’ payments having been made, among 
other compensations, by the Government to the zainindar ; and cl. 11 appears to contem- 
plate some such payment. On a settlement of the relinquished lands, ‘khalari’ payments, 
being “sums remitted to. the zamindars and to be allowed in perpetuity,” within the meaning 
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of thfi Ith clause of s, 0 of [ 96 ] Rog. I of 1824, must he continued to the zamindar ; or, if a 
Kcttlemcjit shniild bu nuide with others, he should he assessed only for the land retained 
by him. 

ArPKAli from ji decree, of a Divisional Bonch of tin', fligh Court (15th 
September 1879) alterinf^ a decree of the Oiliciating Judge of the Midnapore 
district (7th July 1H7GJ, made after a remand order of a Divisional Bench of 
the High Court (20th January 1875), whereby a decree of the Judge of the 
Midna])ore district (8th August 187J) dismissing the suit, was reversed. 

Tliis ap])eal raised a question of the construction and apidication of Reg. 
I of 1824, which declares, as its title states, “in wJiat manner the claims of the 
zamindars and of the oHicers in the Salt Dc|jartmcnt are to be adjusted in 
certain districts wdierc lands are required for the purposes of salt manufacture.” 
The respondent disijuhul the right of the Government to assess lands within 
the ambit of a permanently settled zamindari in Ilidgelli in the Midnapore 
district, in which the manufacture of salt had been carried on by the Govern- 
ment from the year 1780 until 1863, when, as in other parts of Bengal, it 
w\as relinquished. This z:imindari, containing three parganas, viz., Dakhin 
Mai, Bahirirniitha, and Baitgarh, treated as forming one estate, was settled in 
1801 wuth Raja Narnarain Rov, the ancestor and predecessor in title of Raja 
Gojendernath Roy, vnIio, with Raja Kiuii* Narain Roy, held it in 1863. Both 
the latter Rajas w’cre dead at the time of this appeal, and wore represented 
by their wddow's, Rani Anandonio\i Dehi and Rani Horripria Debi. Within 
the limits of the parganas above named were about J(>,6L5 bighas, producing only 
salt, and wood used for fuel in making salt; — lands locally known as ‘chatar’ 
and ‘jolpai’ ' . These lands the Government occupied for salt-w'orks before the 
decennial and the peipetual settlements, having in 1780 undertaken the khas 
or direct management, through the Salt Department of the Nimak Mehal, 
or revenue derived from salt ; and having then ceased, generally, to farm out 
the right of salt making. The zamindar received, mushuhara’ [97] or compen- 
sation for the loss of profits on salt-making, at first tluctuating, but afterwards, 
in the year 1838, fixed at Rs. 618 per annum ; also an allowance of 
salt and ‘ khalari khezana’f ; the latter being Rs. 393-li-O for each of the tw^o 
Parganas, Dakhin ]\lal and Bahirimutlia, there being none for Pargana Bait- 
garh. The entries made at settlement in regard to the khalari payment, are 
described in tiujir L()r(lshii)s’ judgment. 

On the 20th July 1865, the Collecior of the Midnapore district, under the 
orders of the (jovernment, issued a notice to tlio Rajas entitled to these three 
parganas, calling upon the-i to enter a settlement for the revenue of the lands 
in wJiicdi, on and from the first May 1863, salt-making had been relinquished 
by the Salt Deyjartment. Raja Gojendfir narain Hoy was then a minor, but 
after attaining his majority he refused com))l’ incG with the above. The 
Collector, thereupon, made temporary settlements of tlie land with other 
engagers foi* tlie revenue, who w^ere made co-defendants in this suit, witli the 
Collector on the i)art of the Govei nincnt, and the widow of Raja Kuar Narain 
Roy, then deceased. 

By his suit, commenced in 1872, Raja Gojendernarain sought to obtain 
a declaration that the lands in wJiich salt-making had been relinquished by 
the Government were ])art of the inal, lw revenue-paying land of the zamin- 
dari (to a moiety tliereof lie was entitled in possession) and wei’O already 

* Ch.itiir (IJriy.'i) the pljutp wlicr^ tue saliiH-'oartli ih colloclod. Jolpai (Uriya) fuol-laiid. - 
Ghssnrj^ . 11. Wilsmi. 

I Khalari (Bengali) a salt-bed, or place where bait is made. — Glossary, H. H. Wilson. 
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subject to tlie perpetual settlement ; so that th.e temporary settlements wore 
invalid. Accordinf^ to the plaint, the plaintiff’s ancestors, i)efore British rule, 
used to make salt in Parj^anas Dakhin Mai and Bahiriinutha, through 
molungliis on the lands fitted for the imrijose. After 1780, when they no 
longer had this privilege, they received ‘ kh alar i rent’ and mushuhara. On 
the 29tli of May 1801, tlie throe jairgaiias were settled with tlie plaintiff’s 
grand father, the jumma u])on them was fixed, and in aecoi’dancc wdth a 
resolution of the (lovornor-General in Comicil of the 8tli August 1794, an 
annual sum, as Khalari mnt, w’as granted ; fclie latter representing wliat the 
molungliis had formerly paid for rent of the salt lands. The [98] Govern- 
ment also allowed nnishuhara, and salt at the rate of four inaunds for every 
hundred maunds made. In PiirgMU.M Ilaitgarh, liefore the settlement, no lands 
were used for salt-making, and tlu^reforo, in the daol, or estimate of the 
lirolits of the land made at the settlement, no khalari rent was mcnitioned for 
that pargana. The Salt Deiiartment, how’ever, sifterwards used such land in 
Baitgarh, as well as in the other parganas, as was suitable for its pur])oses ; 
the land reverting, on its becoming (*xhansted of s:dt and fit for cultivation, 
to the mal lands of the zamiridari. In this way the (piantity of land used 
in the manuf{|,cture of salt varied from time to time, the Government having, 
betw^een 1801 and lH(i4, used jill siudi land in the three parganas as \vas 
saliferous, and having paid khalari rmit accordingly, wdth the other compensa- 
tions above menf ioned. The defence' made by tlie Collect<u‘ o!i behalf of the 
Government was, that c.l. 1 1 of s. 9 of Beg. I of 1H24, authorized assessment 
of the lands in question : and It was denied that lands mice salt-producing 
were ever made over to t he zamindar. 

This defence was held good by the District Judge (Mr. C. B. Lance) who 
dismissed the suit w’ith costs, lie held it barred by Beg. I of w'hether 

the khalari pa>'ments liad been nnule by wa> of rent or not. At the same 
time he was of o])inion that the ])ayments in this respect “ \V('r(' not of the 
nature of rent, and w'ere not calculated upon tin* lamls themselves, or upon 
their extent.” On appeal to the High (\)urt, a Divisional Bench, (AlXSLIK 
and ^llTTl^K, JJ.), revers(’d the decree of the lower (V)urt, and rtmianded the 
suit, under s. Jol of Act VI II of lSo9, for trial with releionce to the ([uestion, 
among otliers, “ w'li(*ther all the LthbbO highas had been htdd from hefoi’c and 
continuously since the iierpetual settlement, down to the «Stli of January 18‘24, 
the date of the jiassing of the Regulation in (pu'st ion, in order that it might 
appear whether an> part of the land in suit was exempt from its oi>eration.” 
ThereiJi)on the successoi- in ollice of the District Judge* observing tliat it had 
not boon decidejd by the Ajipellate Court that cl. 11 governed tlie case, 
fixed issues, upon the consent of hotli parties, opening th^ whole (]ues- 
tion. In his jiidgmemt- (7th February 187()) he found that tlie khalari 
payments were rent iiaid for the use of the land hv the Goveinment 
[99] whence he ce)ncludi'd that, in Parganas Dakhin ^lal and Bahiriinutha 
(for which alone these ])a,\ments were cniored at settlc'inent), the disputed 
lands W’ere included in the perpetual settlement, so as t« prevent their being 
again assessed. The lands used and leliiuiuislu'd in Pargana Baitgarh w’ere 
not in his opinion, so included, and lo them he considereil el. 11 of s.9 of Beg. T of 
1824 to !)(' apj)lieal)le. He rlccreed in favour of the plaintiff for a moietv of the 
former lands, hut not for any of the laljer, and adjusted the costs ac(‘ordingly. 

• 

The defendant apjiealed to the High Court, while, as to the lands in 
Baitgarh, the plaintiff, respondent, filed objections under s. 348 of Act Vill of 
1859. The same Divisional Bench which had remanded the suit, dismissed 
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the api)eal on the part of the Government, Mnd allowed the plaintiff’s objections. 
The decree was altered in favour of the plaintiff and the whole of lier claim 
was decreed. 

That part of the judgment of the High Court (given by Ainslie, J., and 
concurred in by MiTTER, J.), which related to cl. 11 of s. 9 of Reg. I of 1824, 
was as follows : — 

“ TJie basis of that clause, as it seems to me, is the notion that, as regards 
lands held from before tlie permanent settlement there could not be any 
collections at the date of that settlement, arising from the occu])ation of those 
lands, as Government held their only product, and, therefore, there could have 
been no assessment ; and, as a consequences, there was no bai* to an assessment 
whenever it might suit the Government to cease to take a salt-revenue in lieu 
of a land-revenue. The /amindai-’s right of occupation and use seems to have 
been deemed overridden hy the exercise, at an earlier date, of the arbitrary privi- 
lege of assumption for the purposes of the salt monopoly; and the subsequent 
permanent settlement, in which there could he included no assets from this 
part of the estate, was held not to convey a title to hold without liability to 
enhancement-. The ahsence of possible assets at the date of the i)ermanent 
settlement, and the conso(pier]t exclusion from assessment of t*lie lands of the 
profits, of which the salt monopoly deprived the zarnindars, is the foundation 
(^f the i-ight of Government, asserted in cl. 11, and it is this only that saves it 
from conllict with Keg. f of 1793. 

Ff, then, as a matter of fact, T find that the lands, which form tlie subject 
of the iiresent suit, wei*e otherwise dealt with; that, at the settlement of the 
estate, the assets wore calcidated including income [100] fi*om these lands, I 
arn forced to hold that, in spite of the language of cl. 11, s. 9, Reg. T of 1824, 
the Government has, 1)\ its own conduct, preclufled itself from now putting 
forward a claim to assess under that clause. Tt cannot both have its assessment 
and a right to assess on the ground of no prior assessment. It has been found 
by the Judge below, that the item in the assessment shown as khalari rent, is 
a rent of land, land, in this, I entirely concur. It could not be a ])rofit on salt 
manufacture, for, exce[)ting so far as compensation for loss of iirofits under the 
head of mushuhara was allowed, the rights and interests attaching to the 
2)Ossession of the salt mehal were swcj^t away by the rnonoj^oly, and, obviously, 
Government would not jecognize a right to levy a tax on salt manufacturers 
for licenses to manufacture, unless that tax could be supported on the ground 
that it w'as ])ayment foi- p right of entry on, and use of, the land ; or, in other 
w'ords, that it was rent >1 land. 

The mode of com])utation seems to me immaterial. Wliether a rate per 
acre, leaving the Salt .Agent to got what be could out of defined acres, or a rate 
per khalari (or centre of manufacture), under which the area was limited only 
by the average working capacity of a khalari, or a rate per head of manufac- 
turers engaged, leaving them free to work where it suited them, w^as adopted, 
it was the use of land and of land only that the zamindar gave. The salt in or 
on the land was not his to give. Now, when the Government chooses to in- 
clude a rent of land, arising out of the salt lands, in the assets of the permanent 
settlement of the estate, it cannot, in virtue of cl. 11, s. 9, Reg. I of 1824, over- 
ride the provisions of the i)eiTnanent settlement, by wdiich it has bound itself 
by its own contract wdtli the zamindar. 

The clause deals with lands included in the geographical limits of a 
permanently -settled estate, but excluded from consideration in valuing that 
estate for assessment. I cannot understand how' the Government can say, — 
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“ we liave paid you rent for this land ever since the beginning of the century, 
and we liave taxed you on those payments ; but we now intend to declare, 
that this is a perpetual rent-free occupancy tenure, and to tax it over again/’ 

That there is any separate Government ioli)ai estate does not seem to be 
made out. The same question was raised in 1838, and decided against the 
Government, and it seems to have been made clear then, that the Salt Agent 
worked at his will without reference !.»the boundaries he himself gave as 
limiting the Government and zamindari [ 101 ] rights/*' It was said that the 
jolpai chittas were not before Mr. Dick ; but, it seems to me, tliat 
these chittas do nut establish that the jolpai lands mentioned in them 
are exclusive of the lands for wliich khalari lent was paid. On the con- 
trary, tlie rent of the salt lands given up in 1863, which the Salt Agent, 
by his notice of 29th July of that year, declined to pay after the first 
May, then last past, did, as I understand, include the rents shown in the 
documents at page 8 of Appeal No. 239 of 1873. Reference to the quinquennial 
registers proves nothing. In estates containing extensive tracts of unreclaimed 
land, the names of mouzas afford no certain guide. Tlie settlement was of 
parganas, and there is nothing to show that any j)arts of tliese pai*ganas were 
excluded. 

As to parganas Dakhin Mai and liahiriinutha, the settlement records 
show sums under tlie head of * khalari rent ’ : in pargana ihiitgarli, there is 
no such item. The lower Court lias, in consequence, held, that this last 
pargana must be treated differently from the two former. Against this deci- 
sion, the plaintiff has taken an objection under s. 348, Act VllI of 1859, and 
1 think it must be allowed. There seems to he no ground for sup])osing tliat 
tlie Government was, at the same time, treating one part of the estate in one 
way, and one in another. The reasonable presum])tion is, that, in all parts of 
tlie estate dealt with at the same settlement, it treated lands of the same class 
in the same way. Thus, wlien we find, in two parganas, clear proof that the 
jolpai Land was taken into account in making the assessment, we may assume 
that the same was done in the third. The absence of a rent at that time is 
not, under the circumstances, sufficient evidence of exclusion from consideration. 

Many permanently-settled estates comjirise extensive tracts which were 
not charged with any revenue at the Permanent Settlement, but undoubtedly 
included in the engagements then made. I would, therefore, dismiss the 
appeal of the Government, and decree the appeal of the plaintiff with costs of 
the whole litigation, payable by Government to the plaintiff; the decree of tlie 
lower Court being extended to include an award of possession of one-lialf of 
bighas 1,208-3-3-3, the disputed lands in pargana Baitgarh.” 

On this appeal Mi*. T. H. Cowie, Q.C., and Mr. J. T. Woodroffc appeared 
for the Appellant. • 

[ 102 ] The Respondent did not ajipear. 

For the appellant it was argued, that tlie High Court had misconstrued 
Reg. I of 1824, s. 9, besides having erred in holding that ‘ khalari ’ payments 
were rents paid by the Government for the use of the Jand which it was now 
sought to assess. It had been concluded, as a consequence of the above, that 
the tracts in which the making of salt had been relinquished by the Govern- 
ment could not now be assessed. But, due effect had not been given to the 
words of Reg. I of 1824 ; which exjlressly declared that the lands occupied by 
the Salt Department should be deemed to be held ‘ rent-free ’ : in other words, 

• The case referred to was liaja Narnarain Hoy v. The Collector' of Chakla Hidgelli, 
in the Civil Court of Midnaporc, before Mr. Abercrombie Dick, 1st July 1838. 
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hold as “ not hoin^» assessed to the land-revenue and also declared that sucli 
lands, on rolinquishnujnt by the Salt Department, should be liable to bo 
assessed, Vlli of 1798, s. iOO, exempted from the Perpetual Settlement 

“ such of the salt (list riots as had boon hold khas in the past years to facilitate the 
conduct of the business of the salt manufacture.” Further legislation on the 
subj(^ct was supidied in 18i24 in tlio lii^gulation now in (juestion. The history 
of the salt-making by the GovonniHMit, ov, as it was termed in Reg. I of 1824, 
“ the monojudy of the salt manufacture under a system established in the years 
17H() and 17HI,” showed that the khalari payments were not rents in the 
sense of payments for the use of the land in the occupation of the Salt Depart- 
ments, hut W(m) part of the compensation given to the /amindar on account of 
the loss of ])roiit which lu? sustained when he ceased to bold, in farm, from 
the (iovernment, the riglit to manufacture salt. Until then the zamindars 
levied a cess calculated on the number of labourers employed in tbe salt- 
works on their estates, at tlui rate of 1-8 per head. The khalari payments 
wcu'o not, in their origin, remissions made from the jumma of the zamindari ; 
nor were they rents ad.just(‘d to any area of land ; but they were fixed 
by a ca])itation. Reference was made to tlie repoit on the manufac- 
ture and sale of salt in British India by G. A. G. Plowden, Esq., 1856, 
Part 111, Bengal .\ppendix Note 1. Also to the same report. Appen- 
dix C, cl. 2, ]). 27. The argument also adverted to the mode of 
paving the ‘ khalari ’ r(mts ; and it was contended that, although the 
[103] payment had been made by a transfer to the Revenue Department from 
the Sfilt Depai tment, of a crcMlit on account of the zamindar, authorizing a 
d(Hluction from the amount of land-revenue payable by him, this did not indicate 
that the amou!it cr(.*dit(^(l was in its origin an itenj of land -revenue. Lastly, on 
the construction of cl. 11 of Reg, I of 1824, it was argued that its language 
amounted to a statutory declaration that the lands held by the Salt Depart- 
ment wt're, iiotwithstanding the khalari payments, held rent-free. 

Their Lordships’ Judgment was delivered by 

Sir R. P. Collier. The present appeal arises thus. The Government of 
India determined to relinquish tlie manufacture of salt in the lands the subject- 
matter of this suit, and, in pursuance of a power which it conceived itself to 
possess under Reg. 1 of 1824, offered, in the year 1865, to settle these lands 
with tlie ])laintiff', within the ambit of wlujse zamindari they were situated. 
The plaintiff declined tlie offer, denying the right of the Government so to deal 
with them, wh(;reuj)on they wc're temporarily settled with two other persons. 
The plaintiff has brought the present suit for a declaration that a moiety of 
the lands in (piestion, amcmiting to 16,065 bighas. are ])art of the mal lands 
of his permanently -settled estate, viz.^ three parganas, Dakhin Mal, Bahiri- 
mutha, and Bait^^ai h, for possession of them, and to sot aside the temporary 
settlements. 

The first defendant is the Collector of the Zillah of Midnapore who repre- 
sents Her Majesty’s Government. The defendants Nos. 2 and 3 are the 
grantees of the tenpiorary settlements. The hmrth, the widow of Raja Koar 
Narain Roy, is described as a pro fonnd defendant, entitled to half of the land 
su ^(1 for. 

The Judgnumt of the High Court was in favour of the ]jlaintiff and from 
tliat judgment the Collector has appealed. 

The Government of India has always claimed, as indeed the native Govern- 
ments to which it suc(;(;eded had done, the sole right to all salt produced within 
its territory, and the revenue derived from salt has always been treated as quite 
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distinct from that derived from land. Before the year 1780, the Government 
had been in the habit of lettinj^ the salt-pro-[104]ducinf» districts, wliicli were 
commonly unlit for agricultural purposes, to farmers, who might or might not 
be the owners of the adjacent lands ; and it was only in the latter i)art of the 
last century that some ])referential claim to a lease of such districts was admitted 
on behalf of the zamindar within whose zamindari they were situated. 

In tJie year 1780 the Government uotonnined on assuming what is called 
in the Begulations a monopoly of salt, but w liich may be more correctly described 
as the exclusive right to manufacture it. They accordingly took all salt-pi-o- 
ducing lands into their own hands, working them by agents, commonly called 
salt agents. The zairiindars, who w^ere thus deprived of tlieir lands, were com- 
pensated by certain remissions and allowances. To require a zamindar, fi-om 
wdiom a portion of bis land liad been taken, to continue to pay rent for that 
jjortion would liave been obviously unjust. So much rent, therefore, as ho 
would probably have obtained for the land if he had kept it in his possession, 
and vvhicli was usually estimated on the footing of li anna per head on the 
men who would probaldy be employed in the salt manufacture, was remitted 
to him. The remission was thus carried into ell’ect. He was still assessed on 
the whole zamindari, but the estimated rent of the ‘ klialai*i ' or salt land was 
treated as payable by the Salt Department, and debited to them. This pay- 
ment or debit was assumed to enure for the benefit of the zamindar, and ho 
was credited with it ; the effect of tliis arrangcn)ent being that, although lie 
was nominally charged witli the jumma due on all the land geographically 
within his zamindari, ho was in reality charged only with so much of the 
jumma as appertained to that land which he retained in possession. A further 
allowance called mushuliara (monthly allowance) w^as sometimes made to him 
in respect of profits which he might have derived over and above rent, and 
sometimes a further allowance of salt itself. * 

In the present case w o have an authenticated extract from the Decennial 
Settlement in 1801 of the three parganas in suit with the ancestors of the 
jdaintiff. 

It will be enough to take the entries relating to the first-named pargana, 
Dakhin Mai. No. 220 is described as consisting [106] of certain farms, 
Harripore, &c., “ engaged for by the proprietor in pci petuity,” and a sudder 
jumma of Ks. 3,012-1-19 is assessed upon tlioin. No. 221 is described 
as ‘ khas,’ without any statement that it was engaged for in perpetuity, 
probably in conformity with Heg. VllI of 1793, s. 100, which declares that 
the rules for settling with proprietors do not apply to salt districts held 
khas by Government, which are to continue khas and be assessed from 
year to year. Linder the head of ‘ farms, (fcc., mohals,’ there is entered 
‘ khalari rents,’ and the sudder jumma is stated as Rs. 393- If -7, w hich, added 
to the former figure, makes a total jumma of Rs. 3,40/5-13-6-1. 

The manner in wliicli the Rs. 393-11-7 is dealt with, appears from several 
purwannahs to the same effect as the following, of the 14th February 1856 
relating to a portion of it. • 

“ C.B., Salt Agent. 

“To Raja Gojendno Narain Roy (minor), and Baboo Koar Narain Roy, 
Zamindars. 

“ You are hereby informed, that this purwannah is given to you as a cer- 
tificate of the fact that the rent of the khalari for the year 1262 B. S., as given 
below, has been duly debited in the ofl&ce of this agency, and credited to your 
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account under the Collectorato head of Zillah Midnaporo, and that a statement 
of the same has been forwarded to the Collector of the said district. Dated 
14th February 1856, corresponding with the 4th Falgoon 1263 Willaity. 

Amount. 

DoKcriptioii. R. A. P. 

“ Khaljiri rent for kist Magh for 3 annas 

share of Pargana Dakhiii Mai and others ... ... 232 13 5 

“ Total two hundred and thirty-two rupees thirteen annas and five pies only. 

“ Jodoonath Bose, Mohurrir.” 

It thus appears that tlie zamiiidar, who was treated as liable for the gross 
jumma, was relieved from the payment of the khalari j)ortion of it, that 
portion being debited to the salt agency and credited to him. Baliirimutha is 
settled in exactly the same form as Dakhin Mai, but in the case of Baitgarh 
no khalari rent is mentioned. 

[ 106 ] These being tlie main facts, it is convenient now to refer to 
Reg. 1 of 1824, s. 9, by the construction of which the rights of the parties 
are determined. 

Clause 2 refers to the rules and regulations following for the Government 
of the ofliccrs of the Salt Department. 

Clause 3 of the section is in these terms : — 

“ The principle iipen which rcniisbiouh were origiiiiilly made from the jumma of /amiii- 
dars, on account of khalari rents, or the like, upon the assumption of the salt mohal, is 
hereby declared to have been to relieve those to whom they were granted from an assessment 
upon assets which wert! transferred to (fovcrnmeiit on the establishment of the system of 
exclusive manufacture, with the rights and interests attached to the possession of the 
mchal." 

The 4tli is^as follows : — 

“ All zamindars and others, whose claims to remission were allowed in the first instance 
that is, on account of rents collected by them previously to the year 1188 B.S., shall bo 
considered to fall within ihe class of land renters who received an abatement of what they 
then ceased toculleet, upon the principle above laid down ; consequently, it is hereby declared 
that the sums remitted to them w'ill be allowed in perpetuity.” 

Clause 7 : — 

” The remission allowed on account of rents collected previously to 1188, will still be 
retained in the revenue books, and will V)c carried to the debit of the Salt'^Dcpartmcnt.” 

But the further levy of such i*crits is iliscontinuecl. 

The 11th clause, on v\hich the Government mainly relies, is in these 
terms : — 

“Salt-works worked by the Salt Department from the time of the assumption of the 
monopoly to the present da\ , or otherwise assumed and het 1 before and since the perpetual 
settlement (although originally belonging to an estate for which a permanent settlement has 
been formed), shall he considered to be held by the oliicers of the Salt Department, free of 
rent, under a perpetual title of occupancy, and shall be considered to be, and to have been, 
liable to assessment by the Revenue Authorities, when relinquished by the oliicers of the 
Salt Department in the same manner as if they had boon farmed by an individual from 
G<'vcrnment, and had been open to rc-scttlcmeut on the expira^^ion of his lease.'* 

[ 107 ] Clause 12 runs thus : — 

Salt lands, upon which salt-works have been established, whether before or after the 
perpetual bcttlcmeut, shall; provided they have been worked for twelve years without claim 
on the part ol any one to receive rent or compensation for the use of the £ame, be deemed to 
be the absolute property of the (rovernment.” 
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The short history of the litigation is as follows : — 

The case first came before Mr. Lance, the Judge of Midnapore, who 
dismissed the plaintiff’s suit, on the ground that Reg. I of 1824, s. 9, cl. 11, 
gave to the Government the power which they claimed. 

On appeal to the High Court, the case was remanded in order that it might 
bo tried whether or not some portion of »he land claimed was ‘ jolpai,’ that is 
to say, land on which the right of the Government was to collect fuel, not to 
manufacture salt, and which consequently was not affected by cl. 11. 

Mr. Justice AlNSLlE, the Senior Judge, seems then not to have dissented 
from the view of the Regulation taken by Mr. Lance, and to have remanded 
the case only on this ground. Mr. Justice Mitteh, indeed, took a different view 
of the clause, appearing to think that the words in parenthesis, “ although 
originally belonging to an estate for whieh a permanent settlement has been 
formed,” narrowed the meaning of the previous words, limiting it to such an 
estate only, and that the estate in question was not such an estate. 

Their Lordships are of ojiinion that the words have no restricting effect* 
but are intended to prevent restriction, and mean that whether the salt lands 
worked did or did not belong to a permanently-settled estate, the same con- 
sequences would follow. 

Tlic case, on being remanded, came before Mr. Tottenham, who had 
succeeded Mr. Lance, and instead of confining himself to the comparatively 
simjdo question on which the case had lieen remanded, he re-tried it from 
the beginning on a number of issues, which, in their Lordshii)s* judgment, tended 
rather to obscure than to elucidate it. 

He gave judgment for the plaintiff witli respect to the two 4irst-mentioned 
l)arganas, mainly on the ground, as theii’ [108J Lordshii)s understand, that 
the khalari payment was, properly speaking, rent paid to tlie plaintiff’ for the 
land, a subject on which there had been much controversy. He gave judgment 
for the defendant with respect to the third, Baitgarh, mainl>’ on the ground 
that the Government had not paid rent for that. 

On cross appeals the High Court affirmed the Judgment so far as it was 
in favour of the plaintiff’, and revei’sed it so far as it was against him. 

In their Lordships’ opinion the case is resolved by giving to the words of 
tlie Regulation their plain meaning. Clause 3 clearly applies to this case, and 
was probably drawn with the intention of its being applicable to such cases. 
A salt mohal was assumed by the Government, a remission was made from 
the jumma of the zamindar on account of khalari vent, in order to relievo him 
from assessment on an asset which was transferred to the Goverfiment. Clause? 
points to the course which the settlement paper and the purwannahs show 
to have boon followed. The applicability of cl. J 1 depends wholly on 
whether or not the lands in question came within the first w’ords of it, “ Salt 
lands worked by the Salt Department from the time of the assumption of the 
monopoly to the present day," the alternative which follows need not be con- 
sidered, nor the parenthetical words. 

Their Lordships uneferstand the Court to have found in substance that 
the lands in suit (including Baitgarfi) have been so worked, and they adopt 
this finding. This being so, the Legislature declares f^at they shall be con- 
sidered to be held by the officers of the Salt Department, free of rent, under a 
perpetual title of occupancy. Their Lordships agree with Mr. Lance that, 
these being the words of the Regulation, it is quite immaterial whether the 
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khalari payments aio called payments, or rents, or remissions. As has been 
before intimated, tliey seem, properly speaking, remissions within the meaning 
of cl. 3, but their being called or treated as ‘ rents ’ would not affect the force 
of the Eegulation, whicli enacts tliat the lands shall, in contemplation of 
law, be liold by the Salt Department rent-free, and when relinquished by that 
Department shall be liable to assessment just as they would have been if 
[ 109 ] held under a lease which had expired. The effect of the decisions of the 
Courts is to import limitations int<j the Regulation which are not to be found 
in it, and to fritter aw^ay its plain words. It may be further observed that, if 
there had been no ‘ khalari rent ’ or compensation, the Government would, under 
cl. 12, have acquired a title in twelve years. Clause 11, as distinguished from 
cl. 12, seems to contemplate some such rent, or payment, or remission, and it 
is not improbable that tlie words “ shall he considered free of rent ” were inserted 
with the intention of rendering impossible the contention which has been 
raised. 

For these reasons, their fjordships are of opinion that the Government 
have the right wiiicli they claim to re-settle these lands. They think it right, 
however, to refer to the concluding words of the 4th clause, — “ It is hereby 
declared that the sums remitted to them (the zamindars) will be allowed in 
perpetuity.’* Their Lordships assume that the khalari allowance will be 
continued to the plaintiff, or, what is the same thing, that if the relinquished 
salt lands he settled with others she will he assessed only for so much of the 
taluk as was settled with her ancestor as proprietor in perpetuity in 1801, and 
which she retains ; to assess her for land w4iich she can no longer occupy would 
he clearly unjust. 

For these reasons, their Lordships will humbly advise Her Majesty that 
the decree of the High Court ho reversed, and the suit dismissed, each party to 
pay its own costs in the Court below. Any payment which may have been 
made in respect of costs to bo refunded. 

Ajtpcal allowed. 

Solicitor for the Appellant : Mr. If. Treahure. 
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[no] APPELLATE CIVIL. 


The 2Sr(l Aug uni, 1H8L 

Present : 

Mr. Justice Tottenham and Mr. Justice Maclean. 


Ajgur Ali and ofcliers Defendants 

cernuH 

Asmui Ali and another Plaintiffs.'" 


Sale for (irrenrn of Ileoeiiue— Under-tenureH- Jigots — Act XI of 1800, 

s*. el 7, excep. 4. 

A person holding land, whieli is not proUicted from the operation of s. 87 of Act XI of 
1859 t by any of the first three exceptions, is yet entitled to the beiuifit of the fourth exception 
in respect of any of the items mentioned tJ'erein, which may have been established on the 
land ; and there is nothing in the woT*ds of the exception confining the benefit of it to tenure 
or under-tenure holders, and excluding the royts from it. 

Bhaijo Bibce v. Raiu/canf Bog ('homlhrij (1. Tj. R. 8 Cal., ii98) folhnved. 

The benefit of the fourth exception to s. '17, f Act XI of 1859, must be limited to improve- 
ments cff(*ctcd bond fide and to permanent Imildings en‘ctod bidore the njvenue-sales, and 


* Appeal from Appellate Decree, No. ‘2r»84 of 187t), against the; dccn‘e of Baboo Troilok^a 
Nath Mitter, OlUciating First Subordin.ite Judge of Chittagong, dati‘d the ‘i3rd Augihst 1879, 
reversing the decree of ^lonlvi Tofel Ahmed, Second ^lunsif of Piithab, dated the 30th 
Juno 1879. 

f [Sec. 37 : — The pundiaser of an entire estate in the permanently-settled Districts of 
Bengal, Behar, and Orissa, sold under this Act for the recovery 
Rightsof apiirehas(5rof a of arrears due on account of the same* shall acquire the estate 
permanently-settled estate free from all encumbrances which may have betsn imposed upon 
sold for its own arrears. it after the time, of settlement : and shall bo entitled to avoid 
and annul all under-tenures and forthwith to eject all under- 
tenants, with the following exceptions : — 

First . — Istemraree or mokurarce tenures which have been held at a fixed rent from the 
time of the permanent settlement. 

Secondlg . — Tenures existing at the time of se.ttleinent, which have not been held at a 
fixed rent: Provided always that the rents of such teiiurcs shall be. liable to enhancement 
under any law for the time being in force for the enhancement of the rent of such tenures. 

Thirdly. -Talookdaree and other similar tenures created since tin* time of settlement, 
iind held immediately of the proprietors of estates ; and farms for terms of years so held, 
when .such tenures and farms have been duly registered under the provisions of this Act. 

Fourthly . — Leases of lands whereon dwelling-houses, manufactories, other permanent 
buildings have been erected, or whereon gardens, plantations, tanks, wells, canals, places of 
worship, or biirniiig or burying grounds have been made, or wherein mines have been sunk. 

And such a purchaser as is aforesaid shall be entitled to proceed in the manner pre- 
scribed by any law for the time being in force for the enhancement of the rent of any land 
coming within the fourth class of exceptions above made, if he can prove the same to have 
been held at what was originally an unfair rent, and if the same shall not have been held at a 
fixed rent, equal to the rent of good arable land, fora term exceeding twelve years; but not 
otherwi.se. 

Provided always, that nothing in the section contained shall be construed to entitle any 
such purchase^ as aforesaid tt) ej(*et any ryot, having a right of 
Proviso. occupancy at fixed rent, orwat a rent assessable according to fixed 

rul(‘s under the laws in force, or to enhance the rent of any .such 
ryot otherwise than in the manner prescribed by such laws, or Otherwise than the former 
proprietor, irrespectively of all engagements made since the time of .settlement, may have 
been entitled to do.] 
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should n.ot be cont^oded to jinytbing subsequently construeted, or whi(!h appears to have been 
constructed inondy for the purpose of defeating the rights of an auction-purchaser. Subject 
to this reservation, it does not matter whether the improvements have been effected by the 
present holder or by some previous occupier. 

This was a suit brought by the plaintiffs, who had, on the lltli of 
November 1876, purchased a resumed lakhraj taluq at a sale foi* arrears of 
revenue, hold under the provisions of Act XT of 1859 The suit was to obtain 
khas ])ossession of certain lands comprised in the taluq, and hold, as alleged 
in the plaint, by the defendants under an elmami right, w hicli etmami right the 
plaintiff's claimed to bo entitled to set aside. An elmcmi tenure, it should be 
mentioned, is an intermediate one betweep the proprietor of the taluq and the 
ryots. The suit was brought against a number of defendants in respect of a 
total quantity [111] of land amounting to 1^/. bk. and 2(/., com])rised in certain 
(laghs of the Government chitta set out in the plaint. 

Tlu’ee only of the defendants defended the suit. They contested it in 
respect of 11 A;, of the land in suit comprised in seven of the daghs mentioned 
in the plaint, wliich land, tliey alleged, was their niaurasi holding in their posses- 
sion as khoodkast ryots, tlieir title going back to a i^oriod anterior to the 
Decennial Settlement. They further pleaded, that they were at least ryots 
with a riglit of occupancy, and a further contention was, that they had upon 
their land a khamar, a tank, and a garden ; they, therefore, claimed the benefit 
of the four exceptions to s. 37 of Act XI of 1859, on one or other of the grounds 
set forth in their defence. 

The Court of First Instance held, that the defendants had made out a right of 
occupancy, and also that their land contained a khainar-bari, a garden, and a 
tank, ft thereupon dismissed the plaintiff's’ suit. The lower Ai)i)ellate Court 
reversed this decision, and decreed the suit, being of opinion that the defen- 
dants had failed to show what lands they held within the taluq ; and that they 
also had failed to sliow a right of occupancy. The Subordinate Judge further 
remarked, that a “ ryot’s khamar or garden is not protected by-tho exceptions 
to s. 37 of Act XI of 1859. There is also no evidence that the defendants had 
sunk ponds and planted a garden.” The defendants appealed to the High 
Court. 

Baboo Aiikhil Chunder Sen for the Appellants. 

Baboo Bnikant Nath Dons for the Respondents. 

The following Judgments were delivered : - 

Tottenham, J. (His Lord>hip having stated the facts above set out, con- 
tinued) Regard being had co the findings of fact arrived at by the Subordi- 
nate Judge upon the evidence, the a])i)ellants’ pleader has confessed himself 
unable to pres# this appeal uj)on any but one ground, — viz., that the fourth 
exception to s. 37," Act XJ of 1859, protects from the operation of the section 
such portion of the defendants’ land as may be occupied by holdings, tank, or 
garden; and that the lower Court was [ 112 ] wrong in supposing that a ryot 
cannot have the benefit of the exceptions, or that the defendants are bound to 
prove that they have themselves effected the improvements in question. And 
for this contention ho has referred to the authority of this Court and of the 
late Sadar Court. • 

In the case of Bhaqho Bibae v. Eamkant Boy Ohotvdry (I. L. R., 3 Cal., 
293), the previous decisions bearing upon this point are cited, and the Court 
was content to follow those decisions as having unquestionably a tendency to 

* Iq. V. supra, 8 Cal., 110.] 
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encourage improvements on tho land, and to mitigate the severity of the 
Revenue-sale Law. The effect of these decisions seems to be, that a person 
holding land which is not protected from the operation of s. 37 by any of the 
first three exceptions, is yet entitled to tlie benefit of the fourth exception 
in respect of any ol the items specified therein which may have been established 
on tho land, and that there seems to be nothing in the words of the exception 
conferring the benefit of it on tenure or unrler-tenure holders, and excluding the 
ryot from it. 

We are not prepared to dissent from tlie rulings thus laid down, though 
we are not free from the doubt indicated by WHITE, J., in his judgment in Bhaqo 
Bihce V. Ramkant Roij Cluncdhrij -(I. L. R., 3 Cal. 296). We think it clear, 
however, that the benefit of the fourtli cxcei)tion must be limited to improve- 
ments effected bond fide, and to permanent buildings erected, before the revenue- 
sale, and should not be conceded to anything subsequently constructed, or which 
appears to have been constructed merely for the i)m*pose ol defeating the rights 
of an auction-purchaser. 

Subject to this reservation, we think that it does not matter whetlier tlie 
improvements have been effected h> the present holder or by some previous 
occupier ; and therefore the Subordinate Judge's observation that “ there is no 
evidence that the defendants have sunk ponds and ])Ianted a garden” seems to 
us irrelevant. 

In ordei* that tliose jirinciples may be applied to the present case, it is 
necessary to send it hack to the lower Court. The existence of a khamar-bari, 
a tank, and a garden being established on the judgment of the first Court, and 
the fact not [113] having lieen displaced by tho Aiipellate Court, it will be neces- 
sary for that Court to del ermine whether tho khamar-hari is a ])ermaiient 
building ; whether it, tlie tank, and tho garden were made before or after the 
revenue-sale ; and if before, what areas they respectively cover The decision 
will he in accordance with the findings upon these points. 

Tlie present decree of tlie lower Apiiellate Court is set aside, and the case 
will go back for a fiesh decision on tho points indicated. Tlie costs of this 
appeal will abide the j-esult. 

Maclean, J.— 1 concur, hut not without liesitation, as to tho protection 
claimed by tho defendants for the khamar-bari, tank, and garden. 

('nac rrmanded. 


NOTES. 

[ Se(! also (1885) 1‘2 Cal. 827 : 1 C. W. N. 112 ; 9 C. W. N. 858 ; 81 Cal. 898.] 
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APPELLATE CIVIL. 


The 19th Aiujiist, IHHl. 

Present : 

iMi{. Justice Morris vwn Mr. Justice Tottenham. 


Eufcloli Ali Plaintitr 

versus 

Roy and olliors Defendants. ' 

Suit for co)iiritnitiun — Decree (Ujninst several defendants jointly — Jurisdiction 

of Sum 1 1 i'ause Court — A})peal -Contract Act (IX of hS7^), ss. 99, 70. 

A suit fnr t.T)ntnljutii»u not foiinfl<-fI n[)(ui foiitr.iL-t, but in rnspout nf money for which the 
plaiiititl and the (It fondaiits in the eonlribution-siiit liad bccMi by a former decree made 
jointlv liablt', is not within the crj^iii/aiice of a Com t of Small Causes, which cannot deal 
with questions of ('<|Uit_\. A second a])peal will, therefore, lie in such a suit. 

Ram Jiu.r (9iittniiiff'o v. MoiUuuisointun Paul Chou'dhrij (7 W.K., 377) followed. 

Xath Prasad v. Ihnj Salh (1. L. R., 3 All., fin) distinguished. 

Qeti'rr . — Whether a suit for eoninhution, where both plaintilTand defendants were liable 
for till' inone\ paid by the plaintilT, falls within the scope of either s. GO or s. 70 of the 
C.ontract Act, which seems rather to contemplate persons who not being themselves bound to 
p.i V the money, or to do tln> act, doit under cireimistances which give them a right to 
recover from the person who h,i nllowi'd the p.iNjnent to he made and has benefiti'd by it. 

On ilie 11th July 1.S71, coidain porson.s (|1 h‘, defendants No. 2 in tho present 
suit) lilt'd a suit against one hhitladi Ali (tho [114] phiintilf) and others 
(who wove llu' dclcndaiils X(j. I in tho present suit), and obtained a decree, 
making Futteh Ali and his co-defendants jointly liable for tho sum of Rs. 119. 
In ('Nc'cution ol Lhir^ decree lh(‘y attached and obtained an order for the sale of 
certain prupertx of I'utUdi Ali, who, theieupon, in order to save his property 
from sale, salistied tho entire decree. 

Futteb Ali th(?n brought the present suit for contribution against all his 
co-defendants in the former suit. 

The ^^unsif determined tho amount due by each of tho dofondants, and 
gave the plaintiff a deciee, with interest at G per cent. 

The defendants ai)pealed to tlie District Judge, alleging that tlic joint 
decree against them was bad, each being liable only for his own share. The 
District Judge held, that, under the decree in the original suit, Euttoli Ali was 
only bound to have paid his own share of tho debt, and should have paid such 
amount into Court, or, if he desired to be in a position to proceed against his 
co-debtors, he should ha\e obtaiiuid an assignuicnt of tho decree ; but having 
taken neither of these comses, his payment of tho whole debt due under tho 
deciee against all the defendants jointly must be taken to have been a volun- 
tary payment, and he, therefore, allowed the ajjpeal, reversing the decision of 
the Mimsif. 

The jJaintiff appealed to the High Court. 

Baboo (lurudass Jianerjee for the Apjicdlant. 

* Appeal frmn ApjicUiitc Decree. No. ‘i3r)0 of l.S7‘.), jigjiiiist the decree of V\ J. G. Camp- 
bell, Esfj., OlliciMtmg Judge of llnrig])ore, dated the ‘iHtli June 1H71), reversing the decree of 
liaboo Rehiiiy Lull Alookcrjee, Ol'liciatiiig Second ^liinsif of Gaibanda, dated the ‘27th 
December 1H78. 
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Biiboo Lall Mohuii Dass iind Baboo Tariich Nath Paltf^ for the Respon- 
dents, took the preliminary objection, that the suit was one in the nature of a 
suit cognizable by a Court of Small Causes, and that the amount involved 
being less than Rs. 500, no second appeal would lie. 

The Judgment of the Court (MOKIUS and TOTTENHAM, JJ.,) was 
delivered by 

Morris, J. — This was a suit for contribution lirought hv the plaintiff 
(appellant) to recover from tlie defendants collectively [1133 the amount 
due by them as their aggregate quotas under a decree ])assed against them and 
the plaintiff jointly, which decree had been satisfied by the plaintiff alone, on 
the attachment of his property in execution thereof. 

The form of the suit was clearly wrong, for the jdaintiff had no right to sue 
for a joint decree against all the defendants, although thodecnie iiassed against 
himself and them had wrongly made them jointly liable for the whole amount 
of it. 

The Munsif, however, determined the amounts of the several liabilities of 
the defendants, and made a decree in favour of tlie plaintiff accordingly. 

On appeal to the District Judge, the Munsif’s decree was reversed, and 
the suit was dismissed. The findings upon which the decision of the Appel- 
late Court was based were, that, under the decree obtained against him 
and the defendants jointly, he was legitimately bound for his own share only; 
and that his payment of the liabilities of his co-dcbtoi*s must be regarded as 
voluntary or officious. Hence he was held to be not entitled to recover. 

A preliminary objection was taken on the part of the respondents to the 
hearing of this second appeal against the lower Api-) 0 llato Court’s decision, on 
the ground that the suit was one in the nature of a suit cognizable by a Court 
of Small Causes, and that the amount involved being less than Rs. 500, a 
second appeal is forbidden by s. 586 of the Code of Civil Procedure. It was 
admitted that there are two Full Bench decisions of this Court, that of Ram 
Bhx Chittangco v. ModhoosonrJuji Paul Chowdhyt/ (7 \V. R., 377) and Sreeputtu 
Roy V. Loharam Roy (7 W. R., 381), w hich were delivered by Sir B. PEACOCK, 
in which it was held, after a very elaborate exposition of the principle which 
governs suits for contribution not founded upon contract., that a Court of Small 
Causes has no jurisdiction in such cases ; hut W(; were asked to hold with the 
High Court of Allahabad that the Conti*act Act has effected such a change in 
the law as to i-ender the first (dted decisioji obsolete, and togi\e to the Small 
Cause Court jurisdiction in contribution-suits. Reference was made to a Full 
Bench decision of the High Court of [116] Allahabad- Ntdli Pjasndv. Batj 
Nath (I . Ij. R., 3 All., 66). The learned Judges in that case considered the 
Full Bench decision of this Coui’t — Ram Bu,v Chittauyya v. ^F^)(lh(n)souduti Paul 
Chowdhru (7 W. R., 377) ; but came to the conclusion that, owing to the 
Contract Act subsequently passed, that decision was, for |)ra.ctical purposes, 
to the point under consideration, “obsolete and irrelevant. ’ The case before 
them was provided for by s. 69’ or s. 70 of the Contr.^ct Act. The majority of 
the Judges hold, that it came within the scope of s. 70 : that tlie suit w’as in 
reality one for damages, and as such, one of the nature cognizable by tlie Rrn.all 
Cause Court. * 


Rcimbiirscinont of por- 
)ii paying money due i)y 
another in payment of 
which he is interested. 


* [See. 09: — A person, wlio is interested in the pjonient of 
mone> which another is hnund hv iJtw tfi p.i\ , anti therefore 
pay.s it, is entitled to he reimbursed b\ the otlu r.] 
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That case, however, was a totally different one from that which is now 
before ns. It was not a suit for contribution, but a suit to recover money 
paid by the plaintiff under some arrangement for the benefit of the defendants’ 
estate, the plaintiff himself being, apparently, neither interested in, nor liable 
for, such payment. The High Court of Allahabad may bo quite right in hold- 
ing that such a suit will lie in the Small Cause Court ; but it does not follow 
that a suit for contribution in respect of money for which the plaintiff and 
defendants had been by a decree made jointly liable, is within the cognizance of 
a Small Cause Court, which cannot deal with Questions of equity such as must 
frequently arise in suits of this kind, and with wliich tlie regular Courts only 
are competent to deal. Wo very much doubt w’hcther a suit for contribution, 
where both plaintiff and defendants were liable for the money paid by the 
])laintiff, falls within the scope of either s. 69 or s. 70 of the Contract Act, 
which seem rathei- to contemplate persons who not being themselves bound to 
pay the money or to do the act, do it under circumstances which give them a 
right to recover from the i)erson w’ho has allowed the payment to be made and 
has benefited by it. The rosiiondonts’ pleader has suggested that the case falls 
within s. 43, hut clearly it does not, for there is no pretence liero that the 
plaintiff and defendants were joint promisors either by express or implied 
agreement to pay off tlie amount of the decree against them. 

[117] No sufficient reason having been shown to us for dissenting from 
the view of the law^ laid dowm by Sir 15. Pkacock in Jiavi Ihu- Chittanqco v. 
Modhooaoofi inn Paul Clioicdhnj (7 W. R., 377), we decide that the present suit 
w'as not one of the nature cognizable by a Court of Small Causes, and that the 
second appeal does lie to this Court. 

We are further of opinion that the lower Appellate Court's decree is bad 
in law’, and cannot he sustained. 

The course wdiich the Judge suggests the plaintiff sliould have adopted in 
the former suit wlien execution was taken out against him, is clearly untenable. 
The plaintiff could not limit his payment to a sum proportioned to his parti- 
cular share. Under the decree which w\as passed, both lie and tlie .pidgmont- 
debtors wci’c jointly and severally liable. The fact that no such decree ought 
to have been passed would not relieve the plaintiff from its operation, and his 
property having been attached in execution of it, he could not have saved it 
from sale by depositing in Court wdiat he considered to be his own fair share 
of the debt. He was th^is compelled to satisfy the whole decree, and his pay- 
ment cannot legalK be held to have been voluntary or officious, such as to 
deprive him of a remedy. 

The Judge l^elow is ; Iso (]uite wrong in law^ w hen he goes on to suggest, 
that if tlie plaintiff desired to be in a position to jiroceed against his co-debtors, 
he should have o'lbtained an assignment of tlie decree. The respondents’ plefider 
properly declined to argue in support of this cui'ous proposition which entirely 
ignores the last proviso to s. 232 of the Code of Civil Pi’occdure. 

[See. : — If a dcvn'o In: traii.'ifi'ried bv a.shigniiiLiil in writing or by ojioratioii of law 

. , If. . ’ from Lbc flocrcc-lioldor tu any other j)L'rscni, the transfcrcii may 

/ pp ica loii^ n laiis- .^ppjy f^,. jj,, execution to the Court which passed it ; and if 
force of ceiec.. Cnurt thinks lit, the deerne may be executed in the same 

manner and subject to the .same conditions as if the applicatim were made by such dec roe - 
holder : 

Provided that where the decree has been transferred by assignment, notice in writing 
of such application shall Ik* given to the transferor and the judgincnt'deljtor, and the decree 
shall not be executed until the Court has heard their objections (if any) to such e.xecuiiou : 

Provided also that where, a decrc«* against sc*veral persons has been transferred to one of 
them, it shall not be executed against the others. 3 
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The Judge, therefore, was wrong in holding that the plaintiff, by his con- 
duct, had disentitled himself to any relief, and he was wrong in his dictum as 
to the means by which he could have obtained relief. There seems to us in 
fact to have been no course open to him but that which he adopted, viz.^ to 
bring the suit. The Judge was quite right in laying down that not only this 
suit, but that also which resulted in the decree satisfied by the plaintiff, ought 
to have been wholly unnecessary, h^’cause in the first suit of the series no joint 
decree should have [ 118 ] been passed ; but the several liability of each defen- 
dant should have been declared, in which case no one of them would have had 
to pay the share of the others. But wo cannot hold the plaintiff responsible 
for the errors of previous plaintiffs, or of the Court which gave them decrees. 
All that can now be insisted on is, that the plaintiff should make out the sepa- 
rate liability of each defendant, to himself, and the extent of it. This he did to 
the satisfaction of the first Court, which gave him a decree accordingly. The 
low^er Appellate Court reversed that decree on illegal grounds. We set aside 
the appellate decree, and restore and aflirm that of the first Court, with costs 
of this Court and of the lower Appellate Court. 

Aj)pcal allowed. 


NOTES. 

[ Tn simil.ir c;is(’S it was lidd that tho Indian Contract Act 1872, ss. GO ; 70 did not apply 
where bath the plaintiff and the defendant are liable to pa\ (1880) 6 Bom. 244 ; (1002) 
G C. W. N. 00:j ; (100.^) :J2 Cal. G43 ; (1011)15 C. \V. N. 302. Sec also (1010) 1 J C. W. N. 600.] 

[ 8 Cal. 118 ] 

appellatp: civil. 

The 6th Heptcvihey, T^Sl. 

Present : 

Sir Richard Carth, Kt., Chief Justice, and Mr. Justice Morris. 


Anarullah Shaikh and another Defendants 

versus 

Koylash Chundor Bose Plaintiff. ' 


Fraud — Minreprcsentai/oiL — Kabulial Contract of tenancy — Bcctipcation 

of Contract — SpcAnfic Belief Act (I of I H77), s. /y/. 

Three plots of hind were let to A under ^nic kahnli.at. .1 ndiiKpiishcd two plots, hut 
admitted to hpiiig in posssession of one, .illegiiig that the kabiili-it had been obtained by fraud 
and misrepresentation. 

Held, that as the lease was an entire’ contract, one portion onh could not he repudiated 
on the ground of fraud: but that, if the tenancy was to be avoided on thf^roiuid of fraud, it 
must be avoided in toto. 

Where a. party to a contract of tenancy desire:^ to have it. rectified or altered, the suit 
should be brought under s. 31 t of the Specific Relief Act. 

* .Appeal under s. 15 of the Letters Patent ag.iin-it the order rd ]Mr. Justice FlDLD, dated 
the 24th June 1881, in appeal from .\pi)ell.ite Dei-roe, No. 1220 of 1880. 

t [See. 81 : — When, through fraud or a mutual mistake of the parties, a contract or other 
iii'.trnment in writing docs not truly expre.s.s their intention, 
When instrument may either party, or his repruseiitativo in interest, may institute a 
he rectified. suit to have tlio iiistrunieiiL rectified ; and if the Court find it 

clearly proved that there has been fraud or mistake in framing 
the instrument, and aset rtain the real intention of the parties in •executing the same, the 
Court may in its discretion rectify the instrument, so as to express that intention, so far as 
this can be done without prejudice to rights acquired by third perhons. in good faith and 
for value.] 
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This was a suit brought on a registered kabuliat, dated ‘ith Aiighran 1284 (18th 
November 1877), for arrears of rent for the year 1284 and 1285 (1877 and 
1878). 

The defendants alleged that the kahuliat was obtained by fraud and 
misrepresentation ; and that the ])laintifl‘ had leased [119] to them by the 
kabuliat three plots of land, one plot of which the defendants alleged they 
had for a long period lield possession of under a dilYorent inalik. 

They, before suit in tlie year 1284 (1877), relinquished plots 2 and 3, still, 
however, retaining possession of ])lot No. 1. The Munsif held, that, under the 
kabuliat, the defendants were in possession of the lands let to them by the 
plaintill ; and that, during the continuance of the tenancy, they could not 
question the title of tlieir landlord ; and that it had not been shown that tlie 
kabuliat had been obtained by misrepresentation, and gave the plaintiff a 
decree. 

The defendants appealed to tlie Subordinate Judge, who hold, that the 
fact that the defendants i*etained possession of plot No. 1 would render them 
liable for the rent for the year 1284 ; but he was of opinion, that the lease was 
obtained by fraud, and modifying the Munsif ’s decree, gave the plaintiff a 
decree for the rent for the year 1284, and disallowed the rest of the plaintiff’s 
claim. 

The plaintiff appealed to the High Court. 

Field, J., reversed tlie decree of the Subordinate Judge, and held, that as 
two of the three plots described in the kabuliat were .admitted to be the plots 
as to which the contract was entered into, there was no fraud as defined in s. 17 ‘ 
of the Contract Act and no misrepresentation as defined in s. 18f of the same 
Act ; and that as the contention of the defendants was, that the instruments 
as executed by them did not truly express their intention, and not that they 
did not execute it, their remedy was to institute a suit to have plot No. 1 
removed from the instrument, and to have a plot, which they asserted they 
had contracted to take, inserted instead ; and further, that the defendants were 
not entitled to relinquish a i)art only of the land specified in the kabuliat, ivhich 
they had done. 

* [Soc. 17: — Fraud means and inuludns all^ of tho follov 'ng 
“ Fraud” dcfiiifd. arts committed l)> a party to a oontract, or with his (!oiinivancr, 

or by his agent, with intent to deceive another party there — 
to or 111 *-, agent, or to induce him to enter into the contract .— 

(1) -The suggestion, as a faiit, of that which is not true, liy one who docs not believe it 

to be true ; 

(2) — The active eonccal?.. mt of a fact Ijy one having knowledge or belief of the fact ; 

(d) — A promise made without any intention of performing it ; 

(1) — Any other act fitted to deceive ; 

(b) — .\ny such act or omission as the law specially declares to be fraudulent. 

K,rplnmfimi . — Mere silence as to facts, likely o affect the willingno.ss of a person to 
enter into a contract is not fraud, unless the circumstanres of the case are such that, regard 
being had to them, it is the dutv' of the person keeping silence to speak, or unless his silence 
I^ in itself equivalent to speeclj ] 

“ Misrcnrcseiitation * [Sec. Ifi : — ^Misrepresentation moans and includes — (1) the 

d fined ^ ‘ positive assertion, in a manner not warranted hy the informa- 

* tion of the person making it, of that which is not true, though 

he believes it to be true ; « 

(2) any breach of duty which, without an intent to deceive, gains an advantage to 
the pi'rson committing it, or any one claiming under him, by misleading another to his 
prcjudii;e, or to the prcjiidicc of am one claiming under him ; 

(3) causing, however innocently, a party to an agreement, to make a mistake as to the 
substance of the thing, which is the subject of the agreement.] 
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The defendants appealed under s. 15 of the Letters Patent. 

Baboo Jogesh Chwider Bog for the Appellants. 

Baboo Buimshidhur Sen for the Bespondent. 

[120] Tile Judgment of the Court (Garth, C.J., and MORRIS, J.) was 
delivered by 

Garth, C.J. -We think that *ho appeal should bo dismissed upon this 
short ground. Three plots of land were let to the defendants under one kabu- 
liat, tw'o of tliese, they say, they liave relinquished, but one they are now 
admitted to bo in possession of. 

Undei* these circumstances they have clearly no right to set up as a 
defence to a suit for the whole rent, that they were induced to enter into the 
kabuliat by the fraud of the plaintilV. 

The lease was an entire contract, and the delendants have no right to 
repudiate one portion of it on the ground of fraud and adhere to the other 
portioP. If the tenancy is to bo avoided on the ground of fraud, it must bo 
avoided in Iota. 

Tf they wished to set up the defence u])on which they now rely, they 
should have relinquished the whole of the land covered by the kabuliat. 

If, on the other hand, they wished to have their contract of tenancy 
rectified or alteied, they should have brought a suit foi* that purpose. They 
would have their I’emedy under s. 31 of the Siiecilic Relief Act. 

But then it is said by the pleadei’ for the appellants, that the defendants 
are holding the piece of land which they have retained, not. under the case, 
hut under a different title , ljut this does not appear upon the record, and the 
pleader has been unable to show us that ho has any real ground for that 
contention. 

We think, therefoi'e, that, as a matter of law, the learned Judge was 
pei'fectly right. 

The appeal is dismissed with costs. 

Appeal disnnssed. 
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THE EMPHESS i\ 


[121] APPELLATE CRIMINAL. 


The Jst October, IS81. 

Present : 

Mr. Justice Prinsepaxd Mr. Justice Wilson. 


Ill tlie matter of the Petition of Dhuniio Kazi and another. 
The Empress 
rersiis 

Dhimno Kazi and another. ' 


Evidence — Diiiu of prosec it lion - Inf erencefi lobe drawn on failure to call 
int nesses — Misdi reel ion . 

pnmdfncio the* duty of iho prosecution to call all the witnesses who prove their 
connection with the transactions connected with the prosecution, and who must be able to 
give important information. * 

If such witnesses are not called without sutheient reason Ixiing shown, the Court may 
properly draw an inferencai adverse to the ])roseeution. 

The only thing that can relieve the prosecutor from calling sinOi witnes.ses, is the 
reasonable belief that, if called, they would not si)(*ak the truth. 

No such corresponding infenMice cm be drawn against an accused. 

KhorsheI) Kazi and Dluinno Kazi were eliaiged, the one with knowingly 
and dishonestly using as genuine a forged document, and the other with 
abetment. 

The document impugned purported to be a deed of gift in favour of tlie 
accused by tlieir fatlier. 

The facts of the case were, that one Sadaroodeen, the father of the two 
accused, died, leaving him surviving two sons and one daughter, who was 
married ; that she, on her fatlier’s death, succeeded to one-fifth of the family 
property ; and, on tlie 17th August 1878, sold her share to one Badaroodcun, 
who was prevented from taking jiossession of the property by the two accused. 
Badaroodeen then lirouglit a suit foi* declaration of his title and foi* possession, 
in the Munsif’s Coui't. The accused defended tlie suit, alleging that their 
father had executed, d’lring his lifetime, a deed of gift, conveying his whole 
estate to them. The djiendaiits were committed for trial before the Sessions 
Court. 

In the Sessions Court the evidence relied on by the ])rosocution as show- 
ing that the document was false, was, that it purported [ 122 ] to bo registered 
before a certain kazi on th.e 12th April 1854, under No. 32. The hooks of the 
Registration Office sliowed, however, no such conveyance to have boon regis- 
tered under that nuiiihcr ; nor was tlie person purporting to seal the docu- 
ment as kazi, kazi during the year 1854. 

Out of ten attesting witnesses to the document seven were dead, two were 
subpeenaed by the defence (hut not called)," and tlie third did not put in any 
appearance at all. 

* Crimiiwil AppciiJ, No. 630 of 1881, against the order of J. P. Grant, Ksq., Ses.sions 
Judge of Hooghly, dated the Cth July 1881. 
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The Sessions Judge, in his charge to the jury, pointed out to them that 
the Registrar’s books showed the registration of no such document as the one 
alleged to have been registered on the 12th April 1854 ; and added, that, as 
regards this point, “ the evidence clearly showed that the document was not 
really attested or registered by anv official ka/i, and tlv.it the certificates of 
sucli Jittestation and registration were clearly forgeries.” He thus stated to 
the jury, that “he thought it riglv to bring to their notice that tlie accused’s 
pleader in the civil suit had adopted the extraordinary precaution of requiring 
^ his client to endorse on the document itself a statement that he and his brother 
tendered it for production in evidence, before he, the pleader, would undertake 
to put it in.” 

“ That the prosecution might please tliemselves as to the amount of 
proof that tlioy put forward, but that it was not require:! that they should 
put forward exliaustive proof, anyoomission on tlicir part being a subject foi* 
the consideration of the“jury.” 

As regarded the attestation of the document lie said, that, “ had the three 
surviving attesting witnesses been called hy the defence, they might have 
given im] 3 ortant evidence, ff such evidence would have su])ported the defence, 
why was it not called ? You are entitled to preS^ime from this mere fact, 
that these witnesses, being cited for the defence, would not, if called, have 
supported it.” 

The jury found tlie first accused guilty under s. 471 of the Penal 
Code, and the second accused under ss. 191 and 109 : and they wore sen- 
tenced hy the Court to rigorous imprisonment for five years and one year 
respectively. 

The prisoners .appealed to the High Court. 

[123] Rahoo Umbica Churn Hosr foi the Ap])ellants. 

Mo one appeared for the Crown. 

The Judgment of the Court (PuiNSEP and WmsoN:, .TJ.) was delivered by 

Wilson, J. We think there must ho a new trial in this case. The first 
accused person is charged with knowingly and dishonestly using as genuine a 
forged document. The second i^. charged with abetting that ofience. The 
using charged, was a using of the document as evidence in a civil suit. In that 
suit, which was in respect of certain land, the plaintiff deiived his title from 
the sister of the accused by right of inheritance from her father. The docu- 
ment put in on behalf of the accused and which forms the subject of the present 
charge, pui’ported to be a conveyance of the property hy the father in his life- 
time to the accused. 

© 

The learned Judge appears to us, looking at his summing iqf as a whole, to 
have left the right issues to the jury, which wore briefly stated, whether the 
docuinorit was forged, whether it was used with knowledge of that fact, and 
whether this was done fraudulently or dishonestly. 

But in dealing with the evidence bearing u])on these issues, the le.arned 
Judge seems to us to have directed the jury erroneously iq)on several material 
])oints. 

The learned Judge says : “ The*n 1 must bring to your notice the circum- 
stance that the accused’s ])leader in the civil suit adopted the extraordinary 
precaution of requiring his client to endorse on the document itself a statement 
that he and his brother tendered it for in’oduction in evidence in the suit, before 

4 CAL.— 
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lie, the plcLidor, would uiidcrtiiko to put it in.” Whether this conduct on the 
part of tho picador ho iisuiil or unusual, it is no evidence against the accused in 
the prosecution. 

A inoro serious error is to be observed in the manner in which the learned 
Judge has dealt witli tlie fact of the non-production of the survivors among 
tlioso whoso names appear as attesting witnesses to the document in question. 
The learned Judge points out first, -‘*Of the ton, only throe survivors ; of 
whom [124] two have been cited to this Court by tho defence, but have not 
been called by them, and the third has kept out of the way in rather a marked 
mannei*.” He then, after stating quite correctly that the burden of proof is on 
the prosecution, proceeds — “ i5ut tho prosecution may please itself without 
dictation from any one as to the extent or amount of pi’oof that they will put 
forward. If they do not put forward enough to satisfy a jury, they have, of 
course, only tliemselves to blame; but they are not required to bring exhaus- 
tive jn’oof of til oil- case. ” 

He then points out correctly, as it appears to us, that tlie weight to be 
attached to the non-production of material evidence by the prosecution must 
depend upon tlio circumstances of tlui case. And he proceeds : — Now this 
present is a very peculiar .case. It is practically a sister prosecuting two 
brothers, and with tlie serious offence of forgery. You will at once understand 
how difficult it is for the prosecution to depend upon the evidence of the 
l)urporting attesting witnesses, who are still available. One of these has kept 
out of the way of botli side^s, the otluu' two have been secured for tho defence, 
and one of them is in the employ of the accused ; but others have not after all 
been called before you by the defence.” And he adds, You aie entitled to 
presume from this mere fact that these witnesses, being cited foi’ the defence, as 
they were, would not, if called, have supported it.” Later on ho says, — “The 
two attesting witnesses snatched from the j)rosecution, after it had boon 
declai’ed on the api)eal in the ]>revious trial by the accused that tlie prose- 
cution ought to call them, might and should have been called,” by tho 
defence. 

The views expressed in those ])assages form the foundation for a consider- 
able part of the learned Judg(*/s summing iq) ; and they seem to us to convey 
erroneous nolions of the ])osition of ])rosecutor and accused in a criminal case. 

Tin* only legitimate object of a prosecution is to secure not a conviction, 
l)ut that justice lie done. The prosecutor is not therefore fj’oe to choose how 
much evidenc-e lie will bring before the Court. He is hound to produce all 
the evidence in his favour directly bearing upon the chai’ge. It is primd 
ffine his dutv, ac(;ordii. Jy, to call those witnesses who |)rove their conneiition 
[123] with the transactions in (piestion, and also must lie able to give impor- 
tant information'.. The only thing that can relieve tho jirosocutor from calling 
such witntisses is the reasonable belief that, if called, they would not speak 
the truth. Tf such witnesses are not called without sullicient reason being 
shown (and the mere fact of their being summoned for the defence seems to 
us by no means necessarilv a sufficient reason), the Court may properly draw 
an inference adverse to" the prosecution. 

Thc‘re is no con (*spon<lirg inference against the accused. Tie is merely 
on tlie defensive, and owes no duty to any one but himself. He is at liberty, as 
to the whole or any part of the case against him, to rely on the witnesses of tho 
cjse for t he prosecution, oi* to call witnesses, or to meet the charge in any 
other \N.iy h(^ chooses ; and no inference imfavourahlo to him can properly he 
diawn, hoeause ho takes one cobrso rather than anotliei’. Jn tho present case, 
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these considerations apply with peculiar force. Xf the witnesses referred to by 
the learned Judge are thought by the prosecution to he trustwortliy men, the 
prosecution was bound to call them. If they are thought not to bo so, it 
seems to us specially unreasonable to reproach the accused with not calling 
them. 

On these grounds, we think th^t the jury has been misled in a manner 
tliat must have prejudiced the accused, and the case must bo tried again. 

As the case has already been twice tried, it seems to us to be bettor, and 
it will, we think, bo more satisfactory to the learned Judge whoso summing up 
we have had to consider, that it should not bo a third time tried at Ilooghly. 

We, therefore, direct the new trial to take jjlace at Burdwan. 

The Magistrate of Hooglily will make arrangements for the attendance 
of the witnesses before the Sessions Court at Burdwan, after hearing from the 
Sessions Judge the date fixed for the trial. 

Appeal allowed, and case remanded. 

NOTES. 

[As to when witiicnses ma> not bo called hv the. prosecution, see also 10 Cal. 1070; 
14 Cal. •24.') ; 21 Cal. 642 ; 11 All. .•)21 ; 2 Weir, :478 ; 16 All. 64 : Rataiiliil 581. As to adverse 
infrrunccs against the prosecution (but not against the accused) when material witnesses are 
not called, see also 10 Cal. 140: 1070; :il Cal. 3-2.5 ; 7 All. 901 ; I C.W.N..576; R.atanlal 
686, 772 ; U. B. R. (ISICi— 96) Vol. 1, 221.] 

[126] APPELLATE CIVIL. 

'The lOtli Anf/ust, I^ssl. 

Present : 

Mr. Justice Muter and Mr. Justice Maclean. 


Joynath Roy Plaintiff 

versus 

Lall Bahadour Singh and others Defendants. 


Private partition - Butwai a Proceednajs under llcrf. XIX of Ihl I — Valuation 
of Suit — Power of Cinl Court to take partition proeeedinr/.s — Second 
Appeal — Order returnniq plaint for presentation to proper Court 
— Civil Procedure Code (Act X of lt^77), ss. 57, 

An allottee, under a private partition, sued to stay subserjiieiit partition proceedings 
brought under Reg. XIX of 1811, and to have his possession confirmed. The defendants 
objected to the valuation of the suit and to the suit, being heard b> the Civil Courts, no 
proceedings having first been instituted before the Revenue authorities. ^ 

Held, that such a suit .should be con.sidercd to be one for a declaratory decree, or for 
something in the nature of an injunction, and that, therefore, the plaint should not be 
stamped aeeording to the value of the eiitfrc estate. 

* Appeal from Appellate Decree, No. ‘2*229 of 1879, against ftie d('crcc of A. V. rainier, 
Esq., Judge of Shahabad,- dated the 26th of June 1^9, afhrining the decree of Babu T«ill 
Gopal Sen, Second Iklunsif of Arrah. dated the 17th January 1879. 


91 



I.L.R. 8 Cal. 127 


.TOYNATH T^OY V. 


That the qu(^^5tlon, whether the Collector would have brought the lands to partition, 
depended upon whether they were held in coniinon ti'niincy ” ; if they were not so held, the 
Collector would be only competent to make an assignment of the revenue in proportion to 
the several portions of the land held by the shareholders. 

That a private partition is no bar to proceedings in the Revenue Courts under s. 30 of 
Reg. XIX of 

A Munsif dismissed a suit, on the ground that if it had been properly valued, it would 
not have come within his jurisdiction. The District Judge allirined the Munsif ’s judgment, 
and directed the plaint tube returned for xiresciitation to the proper Court under s. 57 of the 
Civil Procedure Code. This was not done. 

Held, that a second appeal would lie. 

Ajoudhin hnllw ihimani Lall (‘i C. L. R.. 131) approved. 

Ajoodinn JU'rshml v. A'ms/o »15\V. R., IBb) dissented from. 

The jJaintiif was a sliaptiliokler in a certain inchal, and had come into posses- 
sion of his sliaro under a private partition [127] entered into between himself 
and his other co-sharers. 1 ie alleged that, during liis minority, some of the 
defendants commenced butwara proceedings under Reg. XIX of 1814, con- 
cealing the fact of the jnivatc partition, and that ho having attained his 
majority in October 1876, Ijroughtthis suit in the Court of tJie Munsif of Arrah 
to have the butwara proceedings (which were still being caiTied on) stayed, 
and possession of his share in the estate continnod. 

The defendants contended, that the Munsif ’s Court had no jurisdiction, as 
the suit had boon improjicvly valued, tlie real valuation exceeding the jurisdic- 
tion of a Munsif’s Court ; and that a Civil Court was not competent to deal 
with the questions raised, which ought to have been first brought boforo the 
Revenue authorities. 

The Munsif held, that the plaint should have been stamped with reference 
to the value of llie whole mohal, and that, as this had not been done, the suit 
was not cognizable in his Court, and that it was clear from Beng. Act VIII 
of 1876, that such dis])utes should bo decided by the Revenue authorities, and 
he therefore dismissed the suit. 

The plaintiff appealed to tlie District Judge, who affirmed the decision of 
the Munsif on the question of valuation ; but ordered the plaint to be returned 
to the plaintiff under s. 57 of the Civil Procedure Code. 

The plaintiff aj)pealcd to the High Coui-t. 

Baboo MoJicsk Clnr.Hlrr Chnwdhr]i Mr. C. irreqot'ij for the Appellant. 

Baboo ChiLuder J^Lul I Lub ]^vihoo J Jem Ckunder Banarjett, Baboo Salig- 

rain Singh, ancl^ Moonshi Mahomed Ymoof, foi* tlie Respondents, contended 
that the District Judge’s decision should be censideved as an order under s. 57 
of the Civil Procedure Code, against which no second appeal would lie. See 
s. 588 of the Civil Procedure Code. 

The Judgments of the Court (IMAciiKAN and MiTTER, JJ.) were delivered 
as follows : — 

Maclean, J. — The plaintiff in tiiis suit is a shareholder in [128] Mohal 
Nowadahin, Pargana Arrah, in the Shahabad District. He alleges that he and 
his co-sharers, the defendants, 105 in numljor, arc in separate possession of the 
land of their rcspecti\;o shares under a private partition made ‘ centuries ago,’ 
but that .some of the defendar ts brought the entire estate under regular parti- 
tion, according to Reg. XIX of 1814, during his infancy, which terminated in 
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Assin 1285 F (October 1876), and the proceedings were going on when he brought 
this suit on the 2nd July 1878. He prays tluA the partition may be stayed, 
and his possession of his share in the estate confirmed. 

Five of the defendants opposed the suit. They urged that the Munsif’s 
Court, in which the suit was filed, liad no jurisdiction, as the suit, on a proper 
computation, sliould have been vnbied at more than Es. 1,000. They also 
alleged that the plaintiff himself was one of the a])plicants for partition, and 
they raised other objections to the maintenance of the suit. 

The Munsif recorded eighl issues. Tlie first related to his competence to 
try tlie suit, on the ground that, on a proper valuation, it execeeded the juris- 
diction of his Court, and he decided that, as thejJaint asked that a stoji might 
be put to the partition of the entire estate, the plaintiff should have valued the 
suit according to the value of the entire estate. On this j)oint T think the 
Munsif is wrong. T think the suit should either have been considered to be one 
fora declaratory decree, or for something in the nature of an injunction. The 
case resembles the case of AjoofJhid Lall v. (imnaiti LnU (2 C. L. E., 134), in 
which it was held, that it was iinneccssarv to value the suit according to the 
value of the entire estate. 

The second and third issues dealt with the competence of the Civil Courts 
to deal with the matters raised in the suit, and Llic Munsif considered that 
s. 119 of Beng. Act Vril of 1876 (the law wliich has taken the jffaco of 
Eeg. XIX of 181 1) was a bar to the suit. 

On this ])oint I have to notice, that tlie partition, having commenced in 
1867, would proceed, and he completed, under the Ecgulation in the same 
manner as if the Act had not been [129] passed : see s. 2 of the .Act. It 
has not been shown that the provisions of the Act have been applied in 
accordance with s. 3. 

Whether the Collector could have brought the o.stato under partition 
depends upon whether it is “ held in common tenancy.” If it is not, as the 
plaintiff alleges, then the Collector would only bo competent to make an 
assignment of the revenue in proportion to tlie several portions of the land 
held by the different sliaroholders. The case quoted above is authority for 
this view, and also for the view tliat the mere fact of a jirivate partition is not 
a bar to proceedings in the Eevenue Court under s. 30, Eeg. XIX of 1814. 
This, however, seems to lie opposed to the case of Ajoodliuci Prrshad v. 
Krista Dyal (15 W. E., 165); hut it is, I think, correct, — and I think the 
plaintiff’ was, therefore, entitled to a dcclara-tion, in the event of his establish- 
ing his separate possession of the lands compi ismg his share, — that revenue 
should bo assessed upon those lands without affecting liis possession. 

The Munsif dismissed the suit on his finding on the li^t three issues. 
The District Judge affirmed the judgment on the first issue only, holding that 
the suit, on a proper valuation, was beyond the Munsif's com^jetence. He 
directed that the plaint should he returned for presentation to the proper 
Court under s. 57 of the Code of Civil Procedure. A second appeal has been 
filed against the decision of the Courts below, and the rospondcq(|’s pleader has 
argued that that decision must be considered to be an order under s. 57 of the 
Civil l^rocedure Code, against which no second appeal lies. See the last words 
of s. 588. 

But it is clear that whether the Munsif should have •returned the plaint 
to be presented to the proper Court or not, he did not do so, and he is supported 
by the case of Shaikh Miizhitr Ah v. Miissamut Basoo (8 W. E., 47) in 
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the course lie adopLecl, altliough that case was distinguished by the cases of 
Bam Gutty v. Goonomoure Debia (11 W. H., 177), M. S. Edoo v. Shaikh 
Hefazut Hossrin (13 W. B., 358), and Karlick Nath Panday v. Boy Niindc- 
put Bahadoor (23 W. B., 283). His decree dismissing the suit was a decree 
within the [130] meaning of the Civil Procedure Code, s. 2. The low’er 
Appellate Court also dismissed the suit, — that is to say, it aftiriiied the Mun- 
sif’s judgment dismissing the suit, and directed the return of the plaint under 
s. 57. This is the course declared to be proper in the case of Bai Makhor v. 
Bidakht Chakn (I. L. B.. 1 Bom., 538). 

I have no doulit that an order under s. 57 is not appealable twice ; but as 
this is the first appeal agM,inst the only order made under s. 57, 1 think wo 
are not precluded from dealing with the case, and we are also at liberty to 
consider whether the rest of the fludge’s decision is correct. 1 have stated my 
reasons for thinking that the claim was not undervalued, and also that the 
plaintiff is entitled to ask for some, though not to the exact, relief claimed. 
T would, therefore, reverse tlie decisions of the Courts below, and direct the 
Munsif to deal with the case in the manner laid down in the case of Ajoodhia 
Lall V. Gumnni Lall (2 C. L. B., 131), — that is to say, to adjudicate upon the 
plaintiff’s claim to be in possession of certain lands as comprising his share 
in the estate, and on hih succeeding in proving his claim, to declare that those 
lands belong to his divided share. The Kovenuc authorities will then deal 
with the partition under the la\v applicable to the case in accordance with 
the declaration which the Civil Court may make. 

Mitter, J. — I agree to the order of remand. I desire to add that I 
express no opinion upon the question, whether the Judge was I'ight in directing 
under s, 87 of the Code of Civil Procedure that the plaint should be returned. 
But whatever view may be entertained of that question, it is clear that an 
appeal lies to this Court, and therefore it is not necessary to express any 
opinion upon that point. 

CuHC remanded. 


NOTES. 

[•\h to tlic furtliL-r appeal, sec also 21 ^hwl. 2.*}1 . to dismissal of suit, see also 8 Cal. 
831 .] 
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The 19th July, IfiSl. 

Present : 

Mr. Justice Mitter anji Mr. Justice Maclean. 


Giinga Prosatl and another Plaintiffs 

I'eraua 

Ajiidhia Pershiicl Singh and others Defendants.” 


Hindu Law '-Mitakshara —Alitmatioii of ancestral prupcrtif — Rinhi of mart- 
(jaffce to sell Matatr/riicf memhci. 

A Hindu, f^nvcrnud by the ^Tit:iksh;irii law, inort^afied certain property to the plaintiiTs. 
In 11 suit to recover the money due under the morlguRe, and for a sale of the property, brought 
against the mortgagor, his four sons, and the purchasi'r of the mortgagor’s right and intcre.st 
at an execution-sale, the lower ("ourt gave the plaiiitiJTs a dec*re(! against the mortgagor alone, 
holding that no necessity for the loan had beim proved ; but did not decade whether the pro- 
perty was the self-acquired propcrt>' of the mortgagor or ane(‘stral ])roperL\ . 'rhe High Court 
remanded the case for the trial of an issue 111)011 this point. The lower Court found that 
the property was ancestral, and atlirnu*d the ougmal decree. 

Held, that, assuming the ])ropertv in dispute) w'as ancestral, and that the mortgage was 
not valid against the sons, the plaintiffs were still entitled to reeoMu* the debt by the .sale of 
the property of the father and the sons, bee.ause, sii])posing that the d(‘bt was contracted for 
personal purposes of the father, still the ancestral property in the hands of the sons was 
liable for the debt, it bt‘ing not proved to have been contracted for immoral purposes. 

Luchmiin JJass v. Oiridkur Chou'cVinj ( 1 . L. It., b Cal., Sob) followed. 

This was a siiiti upon a inortgago-boiul, datod tlio 29tli of March 1873, 
made hy one Shcodyal Singh, a Hindu govornod hy the Milaksliara law, 
alone in favoiu’ of the plaintiffs, and hy it an eight-anna share in certain 
landed property was mortgaged to the plaintiffs, who now sued Shcodyal, 
his four sons, his wife, and one Ajudhia Pershad, who had purchased the 
right, title and interest of Sheodyal in the property in execution of a decree 
obtained hy tlie ])laintiffs and one lHindal)un Pershad. ^riie plaintiff's sought 
to establish their mortgage-right and for an order to sell the jiroperty, and 
to realize their debt out of the luoceeds or from other i)roi)erty of the defen- 
dants. The plaintiffs contended, tluit there was legal necessity for the loan ; 
[132] that it was taken hy Sheodyal as kurta of the family ; a?ul further, tliat 
the property mortgaged was the self-acquired [iroperty of Slieo^jyal. The sons 
of Sheodyal contended, that as he was subject to the Mitakshara law, he could 
not alienate the ancestral property while he was joint in estate \vith thejn, 
without their consent or wuthout legal necessity, nor could he, as guardian 
or manager of the family, prejudice their rights. 

The Subordinate Judge h)und, that the jdaintiff's had not p)‘oved, as they 
we)‘e l)ound to prove, lliat the loan was taken for the henefit of the family and 
under legal necessity, and he gave the plaintiffs a decree foi’ the amount of 
their claiin. Tie did not decide whether the property was the self-acquired 
property of Sheodyal or not. 

* Appeal from Original Decree, No. '1 7 of IHSO. against tlic decree of llaboo I^latadni, 
Subordinsite tkidge of Ova, dated tin* 2 Hth JaiiuarN 1 .S 80 . 
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Oil appeal Lo the Court, the case was remanded for the trial of the 

following issue — “ Whetlior the projierty mortgaged was tJie self-iicquired 
pi’operty of Shoodyal or tlie ancestral ])ropei*ty of the family ? ” 

The Subordinate Judge found that the ])ro])crty was not the self-acquired 
pi*oporty of Sheodyal, and allirmed his original decree. 

The plaintiffs appealed to the Pligli Court. 

Mr. Ti. E. Ticidale for the A])pellants. 

J3aboo Tanicknatli .SV// for the Kespondents. 

The following Judgments of the Court (\riTTJ‘m and Maglkan, JJ.) 
were delivered : - 

Mittep, J. The ])laintiH‘s brought this suit to recover the money due 
under a mortgage-bond and for an order for the sale of the mortgaged premises 
for the satisfaction of the mortgage-debt. The bond was executed on the 29th 
March 187IJ, by tlie defendant Shoodyal, and the claim for the sale of the whole 
of tlie mortgaged property is resisted by some of the sons of Sheodyal. 

The lower Court holding the defence valid, decreed only the sale of Shco- 
dyal’s interest. The plaintiffs appealed ; and this Court, on tlie 7th duly 1879, 
decided that the decision of [133] the lower Coui t would be right if the property 
mortgaged was not the self-aciiuired ])roperty of Sheodyal. It appears that the 
plaintiffs alleged that the mortgaged property had been acouired by Sheodyal 
alone, and therefore the sons of Sheod>al could not claim any share in it. This 
point was overlooked by the lower Court. Hence the case was remanded to try 
the issue “ whether the jiroporty mortgaged wns the self-acquired property of 
Sheodyal or the ancestral property of the family.” 

The lower Court has decided this issue against the plain tills. It was 
pressed ui)ori us, that we are not hound h\ the decision of this Court dated the 
7th July 1879. 

As regards the issue directed to lie tried, the facts found are these: Mou/.a 
Majhi Tlhurporo, eight annas of which was mortgaged in the bond, the basis of 
this suit, was a lakheraj jnojiertv. Tt was riisumed by Government, and tem- 
porarilx setth'd with one Dehee Prosad for twenty years. Dehee Prosad war. the 
mi naludar of the mou/a, and in the si^tllement-jiroceeding ho was treated as 
its owner. On the I3rd June 1815, Dehee Prosad granted it in zurpeshgee to 
one Teknarain and the mother of Sheodyal, Jeet Koer. The latter, in tliis 
ti’ansaction, acted as Sheod^al’s guardian, Sheodyal being then a minor. For 
the money due under I he. zuiposhgee and other mortgage instruments, and also 
for cash advances received, Del)eo Prosad again, on the IGth November 1846, 
conditionally sdid to Teknarain and Sheodyal respectively eight-annas of the 
mouza in question. The equity of redemption ot Dehee Prosad was brought 
to sale in execution of a decree; and on tlie lOtli May 1847, was purchased in 
the same shares by Gunga, son of Teknarain, and Sheodyal. On the expiration 
of the twenty-year settlement, the jiroiierty was permanently settled with the 
purchasers in the year 1859. In this settlement-proceeding also, Sheodyal and 
Gunga were treated as owners in the jilace of Dehee Prosad. Tlie lower Court, 
u])on these facts, finds that the property was purchased with the income of the 
ancestral ijroperty. In that finding I concur. Originally the zurpeshgee 
advance was made when Sheodyal was a minor, and the property was purchased 
when he had just attained majority. It is not [134] shown that Slieodyal 
at that time was possessed of any separate funds. Under these circum- 
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stances, it would be but reasonable to draw the inference that the purchse- 
money and the money advanced upon mortgage came from the income of the 
ancestral property, which is proved to be pretty large. 

Having come to this conclusion, the lower Court holds, that the property 
in question comes within the category of ancestral property, in which the sons 
of Sheodyal are co-owners with him In tiiis opinion 1 do not concur, because, 
when the property was acquired out of the income of the ancestral property, 
none of the sons was born. Bia Singh, one of the witnesses examined by the 
defendants on the f3th January 1880, says: Rughu Nath Singh, the eldest son 
of Sheodyal, died last year, when he was twenty-five years of age. The eldest 
son was, therefore, horn in the year 1854. Therefore the question which we have 
to detej inine is, whether, under the Mitakshara law, a son on his birth becomes 
a joint owner with his father in a i)ro])orty purchased by tlic father before his 
birth out of the income of the ancestral ju’operty. I think this ([uestion should 
be answered in the negative. An examination of the Mitakshara law will show 
that the son on his hirtli becomes a co-owner only in a ])roperty which was 
inherited by the father from Jits father or other lineal ancestor within three 
degrees. 

The author of tiio Mit.akshara, treating of the subject of equal rights of 
father and son, says: “ In such propej*t>, whicli was acquii'ed by tlie paternal 
grandfather, through acceptance of gifts, or by (ioiupiest or otlier means [as 
commerce, agriculture, or service (Balam Bhatta) J the ownership of father and 
son is notorious ; and therefore partition does take place. Fca*, or because, 
the right is equal, or alike, therefore partition is not resti’icted to he made by 
the father’s choi(ie, noj* lias he a double share. 

“ Thus, wliile the inothei* is capable^ of hearing more sons, and the father 
retains his worldly affections, and does not desire jiartition, ji distvihiition of the 
grandfather’s estate does, nevertholess take place by the. will of the son. 

[133] ‘ ‘ So, likewise, the grandson has a right, of pi’ohibition, if his 
unseparated father is making a donation, or a sale, of eff ects inherited fi’om his 
grandfather; but ho has no j-ight of interference, if the effects were acquired by 
the father. On the contrary, he. must acquiesce, because he is dependent. 

“ Consequently the difference is this, although he has a right by birth in 
his father’s and his grandfather’s property, still, since he is dependent on his 
father in regard to the paternal estate, and since the fathei has a predominant 
interest as it was acquired by himself, the son must acquiesce in the fathei*’s 
disposal of his own acquired property ; but since both have indiscriminately a 
right in the grandfather’s estate, the son lias a powei- of interdiction if the 
father be dissipating the property ” (Subodhini). • 

It is quite clear from these passages that a son has the right to interfere 
with the father’s alienation in ])roj)erties inherited from Jus father ; hut ho has 
no right of interference if the property is acquired by the father. 

That this propei'ty was acquired, and not inherited, according to the 
Mitakshara, will appear from the following passages :- 

“ An owner is by inheritance, purchase, jiartition, seizure, or finding," 
p. 8, chap. 1, s. J. Ho then explains these words thus : — 

“ Bnobsti iicted heritage is hero denominated ‘ inheritance.’ ‘ Purchase ’ is 
well known. Partition, intended heritage subject to obstruction,” etc., p. 13, 
chap. 1, s. 1. 


4 CAL,— 13 
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‘ Unobstructed heritage’ is defined thus, — “ the wealth of the father or 
tlie paternal grandfather becomes the i)ropcrty of }]is sons or of his grandsons 
in right of their being his sons or grandsons ; and that is an inheritance not 
liable to obstruction," p. 3, chap. 1, s. 1. 

Speaking of the right of the father to make unequal partition, the author 
of the Mitakshara says ; “ WJien a father wishes to make a partition, he 

may, at his pleasure, separate his children from himself, whether one, two, or 
more sons." 

“ No I’ule being suggested (for the will is unrestrained), the autlior adds, 
by way of restriction, -lie may separate (for this [136] term is again under- 
stood) tlie eldest with the best shares : the middlemost with a middle share ; 
and the youngest with the woi-st share." 

. “ This uneiiual distribution supposes ja-operty by himself acquired. But 
if the wealth descended to him from his father, an unequal partition at his 
.pleasure is not i)roper, for equal ownership will be declared." 

These passages show that the father has no right to make unequal dis- 
tribution in respect of “ property descended to him from his father." But in 
resi)ect of any other property he can make an unequal distidbiition. 

The result is, that a son becomes co-owner with his father only^ in a 
property whicli was inhorited from the father of the latter. But a property 
ac(|uirod out of tlie income of the ancestral iiroperty is not a property inherited. 
It is true that if a projierty be purchased out of such income after the birth of 
the son, the latter acquires a joint interest in it. But this is so, not under any 
esjiecial texts of the Mitakshara, but because ho is jointly interested in the 
profits arising out of the ancestral property after his birth. But he has no such 
interest in the profits of such projierty before his birth. 

Tliis view of the IMitakshara law, however, is contrary to the ruling in 
Sadanand Mohmmttuy V. Saoijinmionoc iJatjec (liW. R., 436). We cannot, 
therefore, dispose of this case ujicn the ground mentioned above without 
reference to a Bull Bench ; but this is not necessary, as we arrive at the same 
conclusion upon another ground. 

Assuming that the j)roi)erty in dispute is ancestral, and the mortgage exe- 
cuted by tlie father is not valid against the sons, the plaintiff is still entitled to 
recover the debt by the sale of the ancestral joint property of the father and 
the sons, because, supjjosing that the debt was contracted for personal purposes 
of the father, still the ancr /.ral jiroperty in the hands of the sons is liable for 
the del)t, it being not proved to have been contracted for immoral purposes — 
Luchvinn Duss v. (hridkitr Chowdhrij (I. L. R., 5 Cal., 8/35). 

r, . 

But it has been said that this point is no . mger open for decision, the 
remand order of this Court having decided that [137] the plaintiff would be 
entitled to adecree only in the event of his establishing that the mortgage- property 
was the self-acquired property of the father. But we find that the learned 
Judges who remanded the case did not express any final opinion on it. No 
lecree w^as drawn up, and we are of opinion that, under the circumstances, we 
can deal with the case as if it came up for decision before us for the first time. 

We, therefore, set aside tlie decree of the lower Court, and direct that the 
plaintiff shall recovej' the amount claimed, with interest upon the principal 
at the rate of 6 per cent, from the date of the suit to this date, and with 
further interest at the same rate upon the aggregate sum adjudged in favour of 
the plaintiff from this date to the date of payment, by the sale of the 
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mortgaged premises or any other joint ancestral property belonging to the 
defendant. The defendants other than Sheodyal Singh shall not be personally 
liable. The plaintiff is entitled to recover costs incurred in both Courts from 
the defendants. 

Maolean, J. —Although I am disposed to concur with the Subordinate 
Judge in thinking that the debt secured by the mortgage of 1873 was not 
wholly justified by necessity, I think that the answer to the first question in 
Liichman Dass v. Giridhur Choiodhry (I. L. K., 5 Cal., 8/35) is binding upon 
us, and governs this case. That decision was jiassed after the opinion of the 
Division Bench was pronounced in this case on the 7th July 1879, and, under 
tlie circumstances explained in my learned colleague’s judgment, we are not 
bound by that opinion. I therefore concur in the proposed decree rendering 
the whole estate, ancestral or otherwise, inclusive of the mortgaged property, 
liable for the debt. 

As the conflict between the cases of Siidanand Mohn pnttnr v. Dononmllcr. 
Doss (6 VV. K., 256),* and Sudanand Mohapattur v. Soorjoomonne Dayce 
(11 W. B., 436) has reference to a point which is immaterial to the case now 
before us, I think it unnecessary to express any opinion as to whether property 
purcliasod from the income of ancestral property and not alienated before the 
birth of a son becomes vested in the latter on his birth. 

Appeal allowed. 


NOTES. 

[I. MITTER, J.’s views as to ancestral property have not been accepted in their entirety: — 
(1888) 11 ]\rad. 218 ; (1881) 10 Cal. 1017 (1021) ; (1886) 10 Boiri. 628 (581) ; (1908) 32 Mad. 86. 

II. A mortgage debt by the Hindu father, when neither supported by antecedent debt 
nor executed under justifying circunistanees, has been held in Bengal to be enforceable a.s 
secured debt against the father, and as unsecured debt against the son : —20 Cal. 328 ; 10 Cal. 
528 ; 34 Cal. 735-11 C.W.N. 613-5 C.L.J. 569 dissenting from 34 Cal. 181 ^11 C.W.N. 294 ; 
see also (1901) P.R. 51 K.B. The Allahabad High Court treats both as unsecured : — 31 All. 
176 ; 31 All. 507 ; 33 All. 783 ; 9 All. 493 was differed from in 21 All. 159. 

See also the Notes to 5 Cal. 855 in the LAW REPORTS REPRINTS, CAh. II] 


[138] APPELLATE CIVIL. 


The 14th September, ISSl. 

Present : 

^iR. Justice Mitter and Mr. Justice Maclean. 


Ram Nirunjuii Singh Defendant 

versus 

Prayag Singh Plaintitl. " 


Compromise of fa 711 ? I y disputes — Hindu Law --Aiircemciil as to succession 
to property — Suit to enforce the ayreemeni — Mistake ni late. 

In 1859, two brothers, A and B, lilcd a petition in the Collectcrate, by which it was 
agreed that the family property should be divided in certain shares. B, who had only lately 
attained his ago of majority, acted on his own account and as guardian of his minor brothers. 
In a suit by A to carry out the terms of the petition, 13 contended that undue advantage 
had hocn taken of his youth and inoxperienco ; that the agreement was invalid ; and that 
there was no consideration. It appeared that, at the time of the agreenieiit, there was a 
bond fide dispute a.s to the rights of the parties, and no evidence of fraud was adduced. 

Held, that the plaintiff was entitled to a decree. • 

• Appeal from Original Decree, No. 114 of 1880, against the decree of Baboo (b*ish 
Chunder Chowdhry, Subordinate Judge of Sarun, dated the 27th February 1880. 
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Principles upon which the Coiirh acts in setting aside compromises considered. 

There is nothing in Hindu Law which m ikes illegal an agreement, entered into by 
expectants, to divide a particular property in a certain way, on the happening of a parti- 
cular contingency. 

Nor is such an agreement contrary to public policy. 

Wethered v. Wethetrd (‘2 Sim., IHd), llunrood v. (2 Sim., 192), Ilyde v. White 

(5 Sim., 524) followed. 

In tliis case it appearorl tlial one Thakur Singh died in February 1859, 
leaving him surviving Prayag Singh by his first wife, who predeceased her 
husband, and by his second wife, who wjis alive fit Thakiir’s Singh’s decease, 
Bam Nirunjun Singh, Jung Jhiluidoor Singh, and Dund Singli. On tlie death of 
Thakur Singh, a disjmte arose between the brothers, Prayag Singh (tlie present 
plaintill) as the sole son of the lirst wife, claiming an eight-annfi share of tlie 
estate, whilst Ram Nirunjun Singh (the defendant in this suit), who, accord- 
ing to the plaintiff, had then attained niajoritv, contended that Prayag’s 
[139] share ficcording to law was a four-anna share only. This dispute was 
compromised by Prayag on the one hand and Nirunjun on the other (the latter 
also acting as guardifin of his two minor brothers), filing a petition on the 28th 
March 1859 in the Collectorate, setting out that it had been agreed that 
“Thakur Singh’s estate should be divided equally between the four brothers, 
with the exception of coilain trust-land called ‘ Jethans,’ in which Prayag was 
to bo allowed an excess shaie ; and that if finy of the brothers should die 
without issue, then tb(3 surviving brothers should succeed to bis heritage 
in cnual sbarc3s, none of them having finy claim or contention against the other 
on tlie score of commensality and loint tenancy.’* 

In 1877 Jung Bahadoor died leaving no issue, and in the following year, 
Dund Baluidoor also died childless ; Prayag and Nirunjun thei*eupon both tiled 
suits for the registration of their names as holders of their brothers’ i)roperty, 
and both of them intervened by way of objection in the other’s suit. And in 
1878, the Revenue Court directed Nirunjun’s name to he entered in the book 
of the Collectorate as the owner of the lands in question, and rejected Prayag’s 
application, and this order was upheld on appeal. 

Prayag, therefore, brought the present suit against Nirunjun, claiming a 
half-share in his deceased brother’s estate in accordance with the terms of the 
agreement tiled on the 28th March 1859. 

Nirunjun denied the genuineness of the agreement, which he stated was 
never filed by him ; anrl fm^her stated that, on the alleged date of filing, he 
and his brothers were minoi s, ami that Prayag, taking advantage of their youth, 
caused the petition to he fahi-icated and filed, jind that he and his two brothers, 
on the death of their father, W(3re in separate possessken of their three-fourths 
share, living as mcinhers ol a joint family. The Subordinate Judge, on the 
strength of the terms of the agreement, gav(3 the plaintiff a decree. 

The defendant appealed to the High Court, contending that though in 
1859 he had just attained majority, yet at that time he liad not mature 
understanding, anti that an unconscionable advantage was taken of his youth 
arid inexperience, and that the [140] stii)ulation in the agreement was invalid in 
law, and was not supported by anv consideration. 

Baboo Doorqa P^'sluul and Baboo Hash Tichary (rhosr for the Appellant. 

Baboo CJiNmlcr Marl huh Ghosc and Baboo Ilnrnj Moliun Vhnekerbutty 
for the Respondent. 
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The Judgment of the Court (MiTTKR and Maclean, *JJ.) was 
delivered hy 

MitteF, J. (who, after setting out the facts of the case, continued). — This 
is an appeal against a judgment of the Subordinate Judge of Sarun, awarding 
a decree in favour of the plaintiff. The claim relates to the estates left by two 
persons named Dund Bahadoor and Jung Bahadoor. The plaintiff' is related 
to them as half-brother, while the defendant is their uterine brother. Under 
the Hindu Law of Inheritance, it is clear, therefore, that the defendant’s right 
is superior, but the plaintiff bases his claim on a compromise embodied in two 
j)etitions, filed by himself and the defendants respectively to the Collector of 
the District on the 28th ^Tarch 1859. 

We agree with the lower Court in the findings to which it has come. It 
appears that, in tlie year JH70, the defendant and Dund Bahadoor (who had 
then attained majority) for self and as guardian of Jung Bahadoor, brought 
a suit to recover possession of the ‘ Jethans ’ bv setting aside the compromise 
upon the self-same gWninds as are taken in the written statement in this case. 
That case was dismissed so far as the defendant and Dund Baliadoor were 
(joncerned. The claim of the minoi* Jung Bahadoor was not gone into, as it 
was Iield that he was not pro])erly represented in the suit. It was found in 
that case that, at tlie time r)f the eomprojnise, the defendant w’as of age, and 
that iihe petition of the 28tli ^larch 1859 was signed and presented by him to 
the Collector. Therefore on tliese two points tlie judgment is conclusive evidence 
between the parties. 

As regards the objection that the agreement is not binding on the 
defendant because an uncoriscional)le advantage was [ 141 ] taken of his 
youth and inexperience, we do not find any notice of it in the previous 
judgment alluded to above, Ff the defendant did not raise it then, it is 
doubtful whether he is competent to raise it now. But conceding that ho 
can, we are unable to say, on the evidence, that this defence has been substan- 
tiated ; the evidence of Hiramuii and Saligram, uncle and first cousin of the 
parties, is very clear upon this iioint. They iiave been believed by the lower 
Court, and it appears to us that ihev are thoroughly reliable in all respects. 
It is proved hy them that, on the dcatli of Thakoor Singli, a dispute broke out 
between the p irties, and that it was settled through their intervenliion ; that 
advice was taken from a niukhtear, a pleader, and a person who was then 
employed as Shorishtadar of the Judge’s Court. Ft is evident from the evidence 
that, however clear the (piestion of the respective rights of the parties appear 
to us now’, the pretensions of the plaintiff wore not tlion considered as wholly 
unfounded. Tiie dispute appeared to the- parties and also to tlioir friends, 
relatives, and legal advisers as in noway ])eing a doubtful question of law ; and 
the terms of the compromise w-ere considered to be a fair solution of it, and to 
be conducive to the interests of both. It furthei’ a])])ears to i^s, that the com- 
])romise was made on the part of the defendant not with haste and precipitancy, 
hut with due deliberation, caution, and consideration. 

Then as regards the objection that the stipulation is not supported by any 
consideration, we ire of opinion that it is not valid. Tho settlement of the 
dispute w^as the mutual consideration between the parties. 

It has Fjoen further said that the agreement in question ought not to he 
enforced against tlio defendant, hecaiiso he was labouring under a mistake of 
law regarding tlie rights of tlie contending iiarties. Mistake of law is not a 
ground for setting aside a contract (xec s. 21 of tlie Contract Act) especially of 

* [Si'C. ‘21 : — A foiitriict is not voi?l;il)Jf hecauso it was cMiisi'il 
KITocl of mistake:’, as Lo by a mibtake as to .any law in force in British India, but .1 
law. mistake as to a law not in force in British India has the same 

effect as a mistake of fact. 3 
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a family arrangement. This proposition of law is thus laid down in Kerr on 
Fraud, page 335, as extracted from several decided cases cited in a foot-note 
at page 336. 

“ Mistake in law is not a gt-ound for setting aside a compromise, if the 
parties to the tran&action were in dilliculty and [142] doubt, and wished to 
put an end to disputes and to terminate or avoid litigation. Tf one or more 
parties having, or supposing they have, claims upon a given subject-matter, or 
claims against eacli other, agree to compromise those claims, and the know- 
ledge, or means of knowledge, of each of them with res])oct to the mode in 
which, and the circumstances under which, his claim arises, stand upon an 
equal footing, and there is an absence of fraud or misrepresentation, the tran- 
saction is binding, although the conclusion at which the parties may have 
arrived is not that which a Court of Justice would have arrived at had its 
decision been souglit. The real consideration which eacli jiarty receives under 
a compromise being, not the sacrifice of the right, but the settlement of the 
dispute and the abandonment of the claim. It is no objection to the validity 
of the transaction that the right was really in one of the parties only, and that 
*tlie others had no right whatever. Lf, for instance, two parties claim adversely 
to each other the inheritance of a deceased person, and, in order to avoid liti- 
gation, agree to divide the inheritance, it is no ground for sotting aside the 
agreement that only one was heir, and that the other gave up the right which 
he really possessed. The fact that the one may have had no claim is im- 
material, if he was honestly mistaken as to his claim. It is enough if, at the time 
of the compromise, he may have believed he had a claim, and that the parties 
have, by the transaction, avoided the necessity of going to law. To render 
valid the compromise of a litigation, it is not even necessai'y that the question 
in dispute should really be doubtful, if the parties hand ./zt/c consider it to be so. 
It is enough to render a compromise valid, that there is a question to bo 
decided between tJiem. A compromise of doubtful rights will not be set aside 
on any other ground than fraud.” 

This is the rule of law' regarding compromise generally. But that the 
Courts go still further in favour of upholding compromises by w^hich family 
disputes arc settled, appears from the following passage in the same treatise, p. 361 : 

“ The principles wdiich apply to the case of ordinary compromise between 
strangers do not equally apply to the case of compromises in the nature of 
family arrangements. Family [143] arrangements are governed by a special 
equity peculiar to themselves, and w'ill be enforced if honestly made, although 
they have not been meant as a comjuomise, but have ju'ocecdcd from an error 
of all parties, originating in mistake oj- ignorance of fact as to w'hat their rights 
actually are, or of the points on which their rights actually depend.” 

The appellant’s contention upon this point must therefore fail. 

The next iioint urged before us is, that the stipulation in question is not 
enforceable in law : 1st, because it lays down a sjjccial law of inheritance for 
the purpose of governing the rights of the parties ; and 2ndlii, because it is an 
agreement to convey an expectancy w^hich the law does not permit. 

It has been contended on behalf of the appellant that an agreement to 
convoy an expectancy is, according to the law administered by Courts of 
Equity in England, ah tnitio void. That this proposition is not correct will 
appear from an examination of the cases collected in White and Tudor’s 
Leading Cases, Vol. I, p. 534. Such contracts aro not absolutely void, but 
are generally closely "werutini^sed by Courts of Equity. The principle upon 
which the Courts of Equity act in these cases is thus laid down in the follow- 
ing passages to be found at pages 537 and 538 of the same volume : — 
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“ In the earlier cases it was liolcl necessary to show tliat undue advantage 
was actually taken of the situation of such person ; but in more modern times 
it has been considered not only that those wlio woi'o dealing for their expecta- 
tions, but those wIkj were dealing for vested reversions also, were so exposed 
to imposition and hard terms, and so much in tlie power of those with whom 
they contracted, that it was a fit rule of policy to iin]3ose upon all who dealt 
with expectant heirs and reversioners the onus of proving that they liad paid 
a fair price, and otherwise to undo theii* bargains, and compel a reconveyance 
of the property purchased. 

“ Tlie policy of the nation to prevent what was a growing mischief to 
ancient families that of seducing an heir api)arent from dei)endenco on his an- 
cestor, wlio probably would have su])ported him, and, by feeding his extrava- 
gancies, temi)ting him, in his father’s lifetime, to sell the reversion of that 
[144] estate which was settled u])on him, forasmuch as this tended to the 
manifest ruin of families.” 

Then it has been said that whatever might be the rule of law in Courts of 
Equity in England, the Judicial Committee of the Privy Council in two Indian 
cases — tliat of Mass(naut Oocloy Ktxm'iir v. MassaiuiU Ladoo (13 Moore’s 
I. A., 585 ; S. C., 6 B. L. R., 283) and Kali Chandra Chowdry v. Sth Chandra 
Bhaduri (G B. L. R., 501) — have laid down tlie law in accoi’dance with the 
appellant’s contention. A careful examination of these cases will show that 
this point was not decided. All that the Judical Committee sxy is, that it is 
doubtful whether, under the Hindu law, the sale ol an expectancy right is 
valid. In the most recent case in which the same point was mooted — Dooli 
Chund V. Brojo Bhookiui Fnill (unreported, decided 4th Eebruary 1880) — 
their Lordships make the following observations : — 

“The point on which the lower Court in ])art proceeded, and which has 
only been treated as doubtful by the High Court, namely, whether such an 
interest could he the subject of a sale at all, is of general importance, and one 
which their Lordships, who do not sit here to determine abstract questions of 
law, would be unwilling to determine in a case in which no decree in favour 
of the plaintiffs can be jiasstjd. They are certainly not i)re])arcd to affirm that 
such an interest can be made the subject of a sale, still less that it can bo made 
the subject of a sale, highly speculative as any such sale must be, by a guar- 
dian acting or jiurporting to act on behalf of an infant. The decision of this 
Board, which has been cited by the Judge of the lower Court, is not precisely 
in point ; but it goes far to show that the principle of English law, whicli 
allows a subsequently acquired interest to feed, as it is said, the estoi)peI, does 
not apply to Hindu conveyances.” 

The case I’eferrod to hero is one of those cited above, and the rule of 

English law alluded to has been extended to this country by s. 18 of the 

Specific Relief Act. • 

But in our oi)inion the clause in the compromise upon which this suit 

is based is neithei* a special rule of succession laid down by the parties, 

nor a conveyance of an exi)ectant right ; but it [145] is an agreement between 
expectants to divide a particular property in a certain way on the happening of 
a particular contingency. That Courts of JOquity in England enforce such 
agreements as the present will appear from the following passage at page 538 
of Vol. I of White and Tudor’s Leading Cases : — 

“ It may be here mentioned, that a fair agreement between expectants or 
their heirs, to divide the property which'may bo left between them or to any 
one of them, is not contrary to public policy, and willlui enforced in equity. 
Thus, in the leading case of Beckley v. Ncwland (2 Poore Wms., 182), the 
plaintiff Beckley and Sir George Newland, who had married two sisters, the 
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presutTii)tivo heirs of Mr. Tur;^is, a very rich man, entered into ai ticles whereby 
they iif^rood, that whatsoever should be by will left to either of them should bo 
equally divided between them. Mi-. Turj^is, who had made and revoked several 
wills, at lonj^th made a will in favour of Sir Geoi-f^o Newland, whereby ho loft a 
^^reat iiersonal estate to Sir George. Upon a bill beiuft filed by Beckley for a 
specific performance of tlie af'roement, it was objected, that the articles to divide 
a man’s estate while ho was livintj, and to share that in which tho parties, at the 
time of making the agreement, had no manner of right, and possihily might 
never have, were unfair, and not to he en<?oii raged : that it was to disappoint 
the will of tho testator, who, in all probability, would have given nothing to 
either of tho partes to the agreement, in case he could liave foi'eseeii that his 
disposition would ho frusi rated as soon as ever he should die. However, Lord 
Macclesfieli:) decreed a division of tho iiersonal estate according to the articles. 

‘ Suppose,’ lie observed, ‘ there were two daughters, and tlio father should liavo 
given almost all the estate to tho eldest, and nothing or very little to the 
youngest ; if there should he such an agreement as in the principal case surely it 
, would have been no more than what every one would have wished for.’ See, 
also Wrthrrrd v. Wethcred (‘2 Sim., 183), lltnirood v. Tookr (2 Sira., 192), 
IIi/d(i v. White (ri Sim., r}24).” 

There is nothing in the ITindii law which makes such agreement void. 

[06] From another point of view tho agreement in ([iiestion seems to us 
to he valid. It is a iiromise made bv each of tho four brothers in favour of the 
others to this effect : “If 1 die without issue, you will receive my ])roperty in 
e(iual shares.” It was made upon a good consideration as already shown. Is 
it invalid in law? T see no rojison to hold that it is invalid. Jtis in the nature 
of contingent contracts treated of in Chapter HI of the Contract Act. 

Suppose a man agrees to execute a conveyance of his estate in favour 
of another for value received after ten years if a certain event happens. It will 
be fully admitted that such a contract is valid, and would be enforceable against 
his heirs if he dies in the meantime. Is there) any difference in principle 
between this contract and the stipulation menh’oned above. Tho only difference 
I find is as to the t ime aftfu- which the contract is to he fulfilled ; hut that is a 
non- essen t,i al d i ff cron ce . 

Then it has been said that this ])romiso was made nob by Dund Jiahadoor 
and Jung Bohadoor themselves, but by a guardian on their behalf while they 
were minors. Whatever difficulty there might have been in the solution of the 
question, if it had not aj-isen between the plaintiff and the defendant who 
acted as guai-dian, it does not admit of any doubt in this case. It does not lie 
in the mouth of the guardian to say that the contract is not binding, because 
he exceeded his authority hi entering into it. 

Upon all these grounds we think that the decision of tho lower Court is 
correct, and wo dismiss the appeal with costs. 


NOTES. 


A ppea I d i.wtissed 


[I. PARTITION.-- 


The iidnlt Mt <1 partition inav maki* any arraiigPTiiP.nt as to tho shares but lu t 

so as to infringe U]>on the laws of siwce-^sioii or the geiioraJ laws : (1911) All. 414. 


II. COMPROMISE.- 


Scttlemcnts of family disputes will not he lightly sot aside /See 1 C.L.J. 388 whoro 
the eases are eolleeted ; (i'Jll) 9 I.C. ‘297 9 M.E.T. 342 ; 9 l.C, 530 H A.L.J. 276. 

III. HINDU FATHER’S COMPROMISE - 

As regards the father’s powers as to compromise, see (1908) 12 C. W. N. G87 ; but when 
the compromise is of a ‘iiiitVto which tin- minor son is a pnrtij, the requirements of the Civil 
Procedure Code shf>uld he observed (1913) 30 Mad. 295 1\ C. 

lY. PERFORMANCE OF CONTRACT ON BEING ABLE TO DO SO - 

See also (1910) 7 I.C. 218.] 
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[147] APPELLATE CIVIL. 




Thfi 1 3th September, 1681. 

Present : 

Sir Richarjj Garth. Kt.. Chief Justice, and 
Mr. Justice Morris. 


Kalikristo Paul Defendant 

versiiH 

Ramcliundor Nag and otliors Plaintifls. " 


Appeal — Letters Patent, el. Ib—Uemand Order. 

At the hearing of .in appeal before a single Judge of the High Court, the ca.si* was 
remanded to the lower Court for the trial of eortaiii issues of fact, the case being in the 
meantime retained on the file of the Court. 

Held, that the order was not appealable under cl. 16 of the Letters Patent. 

In these cases, the learned Judge before whom the appeal originally came 
was of opinion, that the facts had not been sulliciently' ascertained in the Court 
below ; and ho remanded the cases for the trial of certain issues, retaining them 
in tiie meantime on the file of his Court. The defendant appealed under cl. 15 
of the Letters Patent. 

Baboo Moliiny Mohun Boy, for the Respondents, took a preliminary 
objection that no appeal would lie. 

Baboo Chunder Madhub Chose and Baboo Obinash Chiuider Banerjee for 
the Appellant. 

The Judgment of the Court (Garth, C.J.. and Morris, J.) was deliver- 
ed by 

Garth, C.J.-- -We are of opinion that there is no aiipeal against the order 
which the learned Judge lias made in this case. He has come to no decision 
upon the merits, nor lias ho given what we consider to be a judgment witliin 
cl. 15 of the Letters Patent. In point of fact he says : “1 cannot give a 

proper judgment in the case us it stands.” 

Ho considers that the lowoi' Appellate Court lias misunderstood tlio case 
and has not tried the proper issues ; and, therefore, |)rofessing, as we conceive, 
to act under tlie combined operation [148] of SB. 566 and 587 of tlie Civil 
Procedure Code, he has framed certain issues, and desired the lower Court to 
try them, and return its findings to this Court ; meanwhile the case remains on 
his own file. 

How far the learned Judge had powder to deal in this way with s. 566 on 
second appeal, w^e are not in a position now to decide ; because, in our opinion, 
the order which was made does not* amount to a judgment wdthin the meaning 
of cl. 15 of the Letters Patent and is therefore not appcijlable. 

* Appeal under cl. 15 of the Letters Patent, again.st the decree of Mr. Ju-stico FIELD, 
dated the lUth July 1881, inappeal.s from Appellate Decrees, Nos. 1120, 1127 and 1128 of 1680. 
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It has been suggested to us, that the lower Appellate Court will find itself 
in a difficulty in deciding the issues have been sent down to be tried, and 
will be hampered by the observations which have been made by the learned 
Judge in sending the case back. But we do not see any difficulty in the 
matter. Certain issues of fact have been framed for trial ; and the lower Court 
has merely to come to an honest finding upon them, and submit that 
finding to this Court. 

Another objection is, that the now appellant before us will bo at a dis- 
advantage when the case comes back to this Court ; because, if the order ought 
not to have been made, he may still have to contend against the finding on the 
now issues. 

But we do not apprehend any difficulty in that respect. As Mr. Justice 
Field is now seised of the case ho will dispose of it alone when the findings 
are returned to this Court ; and if the present appellant is dissatisfied with the 
decision at which the learned Judge arrives, he will have an appeal under the 
Letters Patent, and may then insist, as he does now, that the case should not 
have been remanded. 

If he should prove right in this contention, the case will be decided, I pre- 
sume, as if the present order had never been made. But this is a question for 
the future. 

This appeal, at any rate, must be dismissed, as we are of opinion that no 
appeal lies ; and the respondents will have their costs. This decision will govern 
the two analogous cases. 

. 1 P 2 )ca Is d i sviissed. 


NOTES. 

iiLo 11 All. 375.] 
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[149] APPELLATE CIVIL. 

^ — 

The 19th July, 1881. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Ram Sahye Bhukkut Plaintiff 

verms 

Lalla Laljee Sahye and others Defendants. 


Hindu Law — Milakshara — Mortqaye hysons of an insane jjer son — Decree 
and sale — Suit by Conimittee to recovei' possession — Insanity — Exclusion from 

inheritance. 

Although a coparcener in a Mitakshara family has a right (in a suit properly framed for 
that purpose) to recover the whole property from an execution-purchaser, suiiject to the right 
of the latter to have the share and interest of the debtor ascertained by partition, yet this 
rule will not be applicable where the suit is brought by a person who has become insane 
subsequent to his birth, inasmuch as no decree could be passed in his favour which could con- 
template a partition between himself and the purchaser of the interest of his coparceners. 

It is not necessary that niadrujss or insanity should be congenital to disqualify a person 
from inheritance ; a coparcener, therefore, who has become insane whilst in possession will 
lose his share on partition. 

In this suit the plaintiff, one Raiti Sahye, a person of unsound mind 
(adjudged to be so by inquisition), sued through his committee to recover a two- 
anna share of Mouza Samrahi under the following circumstances : — 

The plaintiff and his brotlier, Sheo Sahye, owned one-fourth or four annas 
of the village ; and in 1846, the plaintiff’, being then insane, and his brothei* 
dead, the other members of the family,--*!?/.?., the idaintiff’s sons, Abhilak, 
Dukhil, and Dilchand (who being an infant was represented by his mother 
Mussamut Palasee), and 8heo Sahye’s sons, Ramprosad and Ramkishwar, 
minors, through their mother Mussamut Balgobind Kooer, — executed a con- 
ditional sale of a portion of tlie family j)roperty, viz., thirteen annas one pie 
and a fraction of Mouza Tipra, to Lala Birj Bohari Sahye and others. These 
persons foreclosed the mortgage, and having, in 1851, obtained a decree for 
possession and mesne profits against the sons of the plaintiff’ and other mort- 
gagors, caused the debtors’ rights and interests in Mouza Samrahi to be sold in 
[ISO] execution of the decree in 1857. One Bhogwan Lai Sahu became the 
purchaser. His rights and interests in turn, when in his widow’s hands, were 
seized and sold by auction in 1863, when the defendant Laljef Sahye became 
the purchaser, and he took possession. 

Shortly before the defendant’s purchase in 1863, that is in 1861, an 
attempt had been made to set aside the sale of 1857 by one Kanhai Mahton, 
self -constituted guardian • of ; the plaintiff’, but it failed, presumably on the 
ground of want of qualification on Kanhai’s part. In 1871, the plaintiff’s 
grandsons were appointed his committees under Act XXXV of 1858. From 
this date no steps were taken to disturb the defendant till 1878, when tliis 
present suit was brought by the committee of the lunatic to recover possession 
of his property. • 

* Appeal from Original Decree, No. 2 of 1880, iigaiii.st the decree of Baboo Grish Chuiidcr 
Chowdhry, Subordinate Judge of Sarun, dated the SOth September 1879. 
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The defeiulant contondccl, tlmt tlie suit for possession without a prayer 
to set aside the auction-sale would not lie; that the suit was barred, more 
than twelve years having elapsed since the auction-sale, tlie purchaser and his 
representatives having been np to the date of suit in possession ; that insanity 
before partition is sufticient to exclude the insane from succession ; and that 
tlie plaintiff, consequently, lost what rights he had when he became insane. 

The Subordinate Judge held, tluit it was not necessary for tlie plaintiff to 
sue to set aside the auction-sale, as the plaintiff was not a party to the suit 
under wliich the execution-sale had been held ; that the suit was not barred, 
but came under s. 7 of Act XV of 1877 ; that insanity before partition did not 
exclude the jilaintiff from succession, according to the case of Balijo})ind v. Lai 
Bahadur (8. D. A. Jt. for 18o4,‘p. 244), which case, however, was opposed to 
s. 10, chaj). ii of the Alitakshaia : hut that, inasmuch as the defendant had 
purchased the property bond fidr, and had no notice of the plaintiff ’s rights, he 
dismissed the plaintiff’s suit with costs. 

The plaintiff appealed to the Higli Court. 

Baboo Ka/lukissru Sen for the Ajipellant. 

Baboo Dunja Prrshad for the Respondents. 

’he Judgment of the Court (MiTTER and MacIjEAN, JJ.) was deli- 
vered by 

Maclean, J. (who, after setting out the facts of the case, continued) : -There 
can be no doubt that, at first siglit, Diudi/aTs case (L. R., 4 1. A., 247 ; S.C., 
I. Ij. R., 3 Cal., 108) strictly applies. We have the rights and interests of 
some members of the family seized and sold in execution of a decree against 
them. The decree resulted from a mortgage ol pro])erty not covered by the 
sale, and the sale would, under ordinary circumstances, on the principle of 
Dindifal's case (L. R., 4 1. A., 247 ; S.C., 1. L. R., 3 Cal., 198), jiass no more 
than the rights of the debtojs themselves. Jhit wo also have twenty-three 
years’ undisturbed possession by the original purchaser and his assignee, the 
second purhaser, the defendant Raljee Sahye: and wo shall, therefore, require 

'[St;e 7 : — If a pia-Mjii entitled to iuhtitutiia suit or make an applieatioii he, at the time from 
wliieli the period of limitation is to bn rtickoiied. a minor, or 
Legal disability. insane, or an idiot, he niav institute the suit or make the 

application within tlie same period, after the disability has 
ceased, as would otherwise, have been allow'ed from the time prescribed therefor in the" third 
column of the second schedule Imreto annexed. 

When he is, at the time 'loni which the period of limitation is to be reckoned, affected 
by two sueh disabilities, or when before his disability has 
Double and .-t’lceessive ceased, he is affected by aiiotlier disability, he may institute 
disabilities. the suit or make the applij ition within the same period after 

both disabilities have ceased as would otherwise have been 
all<nved from the time so pre.scribrd. 

When his disability continues up to his death, his legal representative may institute 
the suit or make the application within the .same period after the death as would otherwise 
have been allowed from the time s») prescribed. 

I^i^nl.ilitv of renros.not .1 When such representative is at the date of the death affected 
‘ ‘ ^ ‘ by aiiN such disability, the rules contained in the first two 

paragniphs of this section shall apply. 

Nothing in this seclion applies to suits to enforce rights of pre-emption, or shall be 
deemed to extend, for more than three years from the cessation of the, disability or the 
death of the person affected thereby’, the period within which any suit must be instituted or 
application made.] 
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to b(3 satisfied in the strictest manner that the sale is one which can ho 
invalidated after such a lapse of time. Owing to the continuing disahility of 
the plaintiff there can ho no question of limitation, Init the ciicumstances of 
the conditional sale must ho very closely looked into. 

Turning to tlie deed of the 18th May J84fi, wo (iiul that it was executed 
hy all the inomhers of Ham Saliyo’s family, wlio descrihcd him as insane. Tt 
described the ])roperty as belonging to the executants thomsolvos, and in fact 
it was evidently executed under the imi)ression that [daintiff Ram Sahye was 
civilly dead, or disqualilied from owning the property, 'riiis i)osition ])rohahly 
could not he maintained now, as it was subsequently decided in IH/j-l hy tJie 
Sadr Devvany Adalut in the case of Buhinhnid v. Lnl Jiahadur I). A., 1854, 
p 244) that he was still the owner of his pr()i)ert> , and as w’e find that ho 
was not represented in the suit of 1851, we must, in strict ness, hold tliat the 
sale in 1857 did not pass his interests. 

The present suit is for ijossession of tlie entire tw'o-annas share of Mouza 
Samrahi, which, in 1857, belonged to the plaintiff anrl his sons, excluding a 
similar share wliich belonged to the sons of his brother Slieo Sahye. 

It has been contended that as one of the plaint, iff’s sons, Abhilak Bhagut, 
has not been made a party to the suit, it must fail tor that defect. On the 
plaintiff’s side it is urged that Abhilak [02] has disa))])eared, hut we attach 
no weight to this mere assertion. There is evidence that betook a part in the 
institution of the suit ; but, under the circumstances, the (d)jecti()n is one to 
which we should not yield, for there is no (pu'stion that .Abhilak ’s interest 
in the ju'operty ceased in 1857. 

Tlie ne.xt point is, that the suit for the whole two-annas share will not lio. 
But l)indij(tCH case (Ij. H., 4 I. A., 247 : s.c., I. h. H., S Cal., 198) is clear 
authority for the proposition that the co-parcemu’ can n'covei' the w hole property 
from an execution-purchaser, subject to the right of the hitter to have tlie share 
and interest of the debtor ascertained liy partition. Whether this case should 
be decided on the above jirincijile depends upon the lules of Hindu law appli- 
cable to a co-sliarer w ho lies under the disahility of insanity. 

The law' is to ho found in the Mitaksliara, Part If, chap, ii, s. 10. 

In vei’se I, the autlior states, tliat “ an impotemt jierson, an out-cast and 
his issue, one lame, a madman, an idiot, a blind man, and a person alllicted 
with an incurable disease, as well as otluus (siinilarlN dis(iualilicd) must he 
maintained, excluding them, lunvever, from jiavticipat ion.” 

Tn versed, quoting from Menu, “Impotent jiersons and out-easls are 
excluded from a sliare of the heritage : and so ai e iiersons hoiwi blind and deaf, 
as well as madmen, idiots, the dumb, and those w ho have lost a sense (or a 
limb).” 

In verse 6, it is said, — “ they are debarred of their shares, if their dis- 
qualification arose before the division of the ])ropeity. J4nt one, already 
separated from bis co-heirs, is not deprived of his allotment.”"' 

* NottJ, that Sir W. Jones’s translation is not <|uite the same as Coloi)rooko’s. The former 
renders the text “persons Ijorii blind or de.if. niadiniiii, idiots.” The latter, “impotent 
persons arc excluded, and so are persons horn blind, as well as madmen. ” 

Yajnava.lkva — “a madman, an idiot, one born blind.” 

Baehaspati — ditto. • 

Narada — “ and one insane, blind or lame from his birth.” 

West and Bhhler do not associate “ born, or from hi.s birth ” \^'ith the preceding. 

Strange .says, — Jagannath inak<‘s an exception as to insanity being congenital, but does 
not approve. 

Mayukha, chap, ix, s. li. 
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[133] A consideration of these texts and of other authorities quoted in 
Murarji Gokuldafi v. Farvati Bui (I. L. K., 1 Bom., 177) and of the decisions in 
this Court in Dwarkanatli Bysak v. Mahandranath Dysak (9 B. L. E., 198) 
satisfies us, that it is not necessary that madness or insanity should be con- 
genital to disqualify a person from inheritance. We have been unable to find 
any reported case in whicli a person who has become insane while in posses- 
sion has lost his share on partition ; but that he does lose his right to a share 
seems to us clear on the authority of the Gtli verse quoted above. This seems 
to 1)6 Mr. Mayne’s opinion : see s. 408, p. 423, 2nd edition of Mayne’s Hindu 
Law. 

On this view of the case it seems to us to follow that no decree could be 
passed in favour of the plaintiff wliicli would contemi)late a partition between 
himself and the purchasers of the interests of his co-parceners. Nor is it 
necessary to take into consideration the right of the plaintiff’s sons or other 
heirs to bo let in, for their interests have of course vested in their creditor now 
represented by the defendant Laljee Sahye. 

The result therefore is, that the plaintiff'’s suit fails on every point, and 
we confess that it is a matter of very great satisfaction to us that we are not 
compelled to disturb a state of things which has lasted for about twenty-four 
years, and which, but for recent developments in the law as affecting creditors 
of a Mitakshara family, would never have been questioned. 

We dismiss tlie appeal with costs. 

Appeal dismissed. 


NOTES. 

[I. COMPETENCY OF AN INSANE PERSON TO SUE FOR FAMILY PROPERTY— 

This was fh’ihed in 8 (3al. 919, an exactly similar case. But the Allahabad 

Ki^h Court, when the insanity is not congenital would ooiric to a different conclusion : — 

28 All. 247. 

11. EXCLUSION OF THE INSANE COPARCENER FROM INHERITANCE AND 
PARTITION— 

[iisanity supervening succession is no grou)id for divesting property already vested ; 
—22 Cal. 8413 ; (IH90) U Mad. 289. 

As t») whi;Mif*r insanity, ttc., should be congfMiital, in these cases it was held that it is a < 
ground of exclusion if present at the time of sucf cssion or partition : — (1882) 8 Cal. 919 ; 
(189:1) 4 U. L. J. 88 ; (1882) (1 B* .n. 5r.4 ; (1884) 10 Cal. 0:^8 ; 8 C. Ij J. 3G9 ; (1883) P. R. 149. 

The Allahabad High Court, however, held otherwi.se in (1905) 28 All. 247 on the ground 
that, where it was^not congenital, the property vested nt the time of birth and could not bo 
divested by subsequent insanity, &c.] 
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[184] APPELLATE CRIMINAL. 


The Sapt&inber, 1881. 

Present : # 

Mr. elUSTICE PRINSEP AND MR. JUSTICE WiLSON. 

In the matter oI the petition of Kali Churn Chunari and others. 

The Empress 
versus 

Kali Churn Chunari and others. 

Evidence — Meyitormidum vuule htj Polfce-ojfiver — Hefreshinq witness' 

memory — Examination of witness — Criminal Procedure Code {Act X of 
1872), ss. 719 and 126. 

A prisoner on his trial is not entitled to insist that a memorandum made by a Police 
officer under the provisions of s. 119* of the Code of Criminal Procedure shall, in the course 
of the examination of such officer, hr referred to by the latter for the purpose of refreshing 
his memory. 

Reg* V. Uttamchand KapurcJuind (11 Bom. H. C. R., 1120) distinguished. 

In this case it appeared that two of the w itnesses for the prosecution had 
made statements before the Deputy Magistrate who tried the case, which, 
the accused alleged, were in direct contradiction to certain statements which 
they had previously made to the Police inspector on a preliminary investigation 
made by the latter into the circumstances of the case. The accused applied 
to the Magistrate to send for the inspector’s memoranda of the statements, in 
order that they should be used for the purpose of refreshing the inspector’s 
memory as to the statements made to him. The Deputy ^lagistrate refused, 
and the accused (who was convicted) appealed to the District Judge, whoso 
judgment, so far as is material for the purposes of this report, was as follows : — 

“ I think the prisoners in this case were not entitled to have the sub- 
inspector summoned wdth the diaries (Police), — that is to say, they were not 
entitled to have tlie diaries pi’oduced in this way. They w^ero at perfect libertv 
to summon the sub-inspector and examine him as to statements made before him, 
[ 166 ] and if he had the diaries containing those statements, as noted by him, 
and could not ronieinber wdihout reference to them, it would have been proper 
to let him refer to them. 1 gather, however, that when the sub-inspector w^as 
examined, the diaries w^ere not at hand. Subsequently thoji wwe sent for 
and examined by the Deputy Magistrate, and it is to be regretted that they 

•Criminal Motion, No. 229 of 1881, against the order of \V. i\Iaepherson, Esq., Officiat- 
ing Sessions Judge of the 24-Parg:inas, dated the 6th June 1881. 

! [Sec. 119 : — An officer in charge of a Police Station, or other Police officer making an 
investigation, may examine orally an}' person supposed to he 
Oral examination of wit- acquainted with the facts and circumstances of the case, and 
nesses by Police. may reduce into writing any stattunent made by the person so 

examined. « 

Such person shall be bound to answer all questions relating to such case put him by 
such offi(jer other than questions criminating himself. • 

No sUtement so reduced into writing shall be signed by the 
Proviso. person making it, nor shall it be treated as part of the record or 

used as evidence.] 
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were not before him at an earlier stage: for it seems that Bangsbi and Naphor, 
two important witnesses, made very different statements in liis Com*t to what 
they are represented as having made before the Police. Appellants apparently 
tried to prove this by the sub-inspector, hut he could not remember what they 
had said. The evidence of these two witnesses is conflicting on one or 
two material points, and 1 think under all the circumstances it cannot be 
relied on.” 

The District Judge considered that the other evidence on the record was 
sufficient to convict the prisoners, and dismissed the appeal The accused then 
moved the High Couit to jeversc this decision, on the grounds that the 
inspector’s memoraiula sliould have been sent for and allowed in evidence; and 
that the accused iiad been ])rejudiced in their defence, because the IVfagistrate 
had recorded some of the evidence for the defence before the case for the pro- 
secution had closed. 

Mr. II. C. Mendies for the Petitioners. 

The Judgments of the Court (Phinsep and WlLSON, JJ.) were as 
follows : 

Prinsep, J. — In my opinion thei’e is no ground for our interference in this 
case. Tiie objection raised is, that the Deputy Magistrate refused to require 
the Police officer to refresh his memory from a statement of the witness which 
ho had recorded under s. ill) of t lie Criminal Procedure Code. It does not 
appear that this Police officer, when examined as a witness, desired so to refresh 
his memor>. 1 tliiiik that the accused was not entitled to insist upon the 
Police officer refreshing his memory by referring to his notes, because, under 
s. 12f), he was not entitled himself to see these notes or any papers prepared 
in the course of a Police investigation ; and s. 11!) declares that C1S6] such 
notes shall not be treated as part of the record or he used as evidence, llcrj. v. 
Ut tan id Kind Kiipuydiand (11 Horn. H. C. R., 120) is not in point. 

As regards the other objection taken, 1 have not been shown that, in the 
lirocedine taken by the Deputy Magistrate, the accused has been any W'ay 
materially prejudiced in his defence. It seems to me rather, that the Deputy 
Magistrate had very good giounds for examining the witnesses for the defence 
on the day on wdiich they attended, rather than defoi-ring their examination 
until some of the witnesses for the [irosecution, wdio were not in attendance, 
had aijpeared, so that they might be cross-examined. The application is therefore 
refused. 

Wilson, J. I cntii’cly agree with ^fr. Justice PKlNSJiP with regard to the 
second point. With r. gird to the first point, 1 have a very few words to add 
regarding the cpiestion of refreshing the memory. 1 entirely agree, if 1 may 
say so, with what was decided by the Bombay Court in the case cited before 
us. What was decided in that case was this, that where a witness comes for- 
ward at a trial and iiiakes a statement contradicting his statements previously 
made to the Police, the accused or his pleader is entitled to cross-examine 
him with respect to his former statcinont ; that if bo denies it may be con- 
tradicted, and that one of the ways in wdhch be may be contradicted is by 
calling the Police officer before whom he made the statement, who may refresh 
his memory from bis diary. That seems to me to be the whole of the decision 
of the Bombay Court. But the (piesticn now before us is not, whether the 
witness can be cross-examined as to his previous statement, nor whether the 
Police officer may be examined to contradict him, nor whether the officer may 
refer to his diary; but the question is, whether the prisoner has a right to insist 
that the diary, if not in Court, shall be sent for, or if it be in Court 
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shall be referred to for the purpose of refresliing the Police officer’s memory. 
I think the prisoner has no such right. I know of no authority for saying 
that a witness can be compelled to refresh his memory from any docu- 
ment, unless the [187] document is either in the possession of the party who 
desires to put it to the witness, or is at least such as he can insist on having pro- 
duced. This is a document which the law expressly declares that the defence 
has no right to see. Section 126 says ; “ Any Criminal Court may send for the 
Police diaries of a case under enquiry or trial in such Court, and may use such 
diaries to aid it in such enquiry or trial.” That is tlio right of the Court. 
“ Neither the prisoner nor his agents shall be entitled to call for them, nor shall 
he or they be entitled to see them, merely because they are referred to by the 
Court. But if they are used by the Police officer who made them to refresh his 
memory, or if the Court uses tliem for the purposes of contradicting such Police 
officer,” in either of these two cases the prisoner is entitled to see thorn : but 
until this is done ho has no sucii right. Therefore, it seems to me that the 
decision of the Deputy Magistrate is correct. 

I guard against saying anything as to the mode in which a Court should 
exercise its discretion in permitting the docuTnent to bo used as indicated in 
the section. The riuestion as to whether in this case that discretion has been 
wisely used or not is not before us. 

Application refitseth 


NOTES. 

[STATEMENTS TO POLICE OFFICERS— 

Soo 19 All., 390 F.B. wli(*rc* this subject is liilh dealt with ; ;ilso, 8 Cal. 739 (745) ; 9 Cal. 
455; IG Cal., GIO, G12 ; 31 Cal., 1050 ; 33 Cal., 1023 10 C^.W.N. 8‘K) ; 3(> C:il., 281 9 C.Ti.J., 

199 13 C.W.N., 197 ; IGC.W.N., 145 (179) ; 35 Mad., 217.] 


[8 Cal. 157] 

OKIGINAJ. CIVIL. 


TJic ^:^nt1 Aiujiist, LStsJ. 
pRp]Sit:NT : 

Mr. Jcstk!E Wilson. 


Mangamonjori Daboc 
versus 

Sonarnoni Dabec. 


Himhi Law — Hindu ^ViU!l Act (XXI of 1H7<)), sa. V, !i, and O—Sucression 
Act (X of 186S), ss. 98, 99 and 101 — (lift to unborn persona. 

m 

A Hindu teRtator, by his will made in 1872, provided, that should ho never have a son, 
hU daughters’ sons, when they come to years o{ discretion, should receive certain properties 
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in equal .shares ; and ho dirootod that, if his daughters have no .sons, or not be likely to have 
sons, then that such of his daughters as should reside in the ancestral family dwelling- 
house should rceiMVo a pertain monthly allowance. The te.stator died in 1873, leaving only 
his daughters him surviving. 

[ 158 ] Ihld, that the will being governed bs the Hindu Wills Act, the bequest to the 
daughters’ .sons was valid. 

The rule of construction laid down in the Tar/ore case [Jathuira Mohnn Tagoi'e v. 
Gancndra Mohun Tnijorc (<) H. L. R., 377) J does not apply to wills of Hindus* made since the 
passing of Act .\'Xl of IK71. 

The words ‘create any intcrc.st,’ in the last proviso to s. 3 of the Hindu Wills Act, 
should be read as referring onlv to the estate or interest which e.in be given, without refer- 
ence to the further <)iu*stion to whom it can he givt*n. 

In March 187ii, one Chandraiiath Chowdhry died, leaving him surviving a 
widow, Alangainonjori Dahec (the plaintilV in this present suit), his mother 
Sonamoni l)al)co (the defendant in the present suit), three unmarried daughters 
(two of whom suhsetpiently died intestate and unmarried), and tliree sisters. 

Chandranatli left a will, dated the 28th September 1872, by which he 
appointed the defendant and otlior persons his executrix and executors, and 
after setting out certain ])roporties of which ho was possessed, ho provided for 
tlio maintt^nance of his family, sotting aside certain Government paper for the 
marriage expenses of his daughters, subject to which purpose he declared that 
the Government paj)er should belong to the plaintiff without power of sale. 
The material part of the will was, however, as follows : - 

“ God forbid, but should 1 never have a son, in that case my daughters 
sons, when they come to years of discretion, shall receive (the property) in 
equal shares. If any daughter he childless, or become a widow, she shall 
receive a monthly allowance of Rs. 10 as long as she lives and resides in my 
ancestral family dwelling-house, and she will be able to get for her lifetime 
in lieu of maintenance, property yielding Rs. 120; she will not be able to sell 
it ; and when the daughters’ sons get all the said property, my mother Thakoo- 
ranee and throe uterine sisters shall receive property sufficient to yield them 
Ciach Rs. 10, or a total of Rs. 40, for their lifetime, in lieu of monthly allowances, 
and they shall ho at liberty to reside in the ancestral family dwelling-house ; 
they shall not ho cf)m])etent to sell the properties. My wife Alangamonjori 
(when my daughters' sons arrive at years of discretion) shall remain sole 

tenant of the whole propovl ’, and according to her own judgment pay either 

the above-mentioned monthly allowances in cash or give property in lieu 
[159] thereof, and enjoy the same as long as she lives. God forbid, but 

should my thieci^daughtcrs have no sons, or not he likely to have sons, then 

such of those daughters as shall reside in my ancestral family dwelling-house 
shall receive monthly allowances of Rs. 10 a month from the Sircary estate. 
When my wife Alangamonjori shall consider that lier inothor-in-law, sister-in- 
law, or daughters are above trouble, and that there is no objection, then, if there 
are no sons of my daughters, she will be able to sell all the said property.’* 

On the death of Chandranatli Chowdhry, his mother Sonamoni took 
possession of the wliole of his estate, she alone taking out probate of his will. 

The testator’s widpw brought this present suit charging Sonamoni with 
mismanagement and misappropriation ; and in particular with the pledge of 
the Government paper belonging to the testator's estate, and the subsequent 
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expenditure for her own purposes of the sums advanced, and witli failure to 
pay the annuities, submitting that the residuary gift was void and inoperative, 
and that she as lieiress-at-law was entitled to enjoy the estate, subject to the 
legacies and annuities, during the term of her natural life, and praying for the 
construction of the will and asking for an account. 

The defendant denied the charges brought against her. 

Mr. T. A. A/Jcar and Mr. li. Mi/'/u for the Plaint ill'. 

Mr. Bonnerjea and Mr. Allen for tlie Defendant. 

Wilson, J. —This is a suit in winch the plaintiff asks to have tlic will of 
one Chandranath Chowdliry construed, and to have certain provisions of that 
will declared invalid, and for other relief. 

The will was made in 1872. The testator died in 1873, leaving no sons 
but the plaintiff, his widow, three unmarried daughters, the defendant his 
mother, and other female relatives. 

By his vrill he appointed tlie defendant and others executrix and executors, 
of wliom the defendant alone obtained probate. lie gave monthly allo%vanccs 
in money to various female relatives, including 11s. 1 to the plaintiff, his widow, 
and Ks. 2 to each [ 160 ] daughter while unmarried, which, on her marriage, 
was to go to tlie plaintiff' ; or if she lived elsewhere than in the family 
dwelling-house, Es. 4 to the plaintiff for life. Certain Covernment papers he 
appropriated for the marriage expenses of his daughters, if necessary, and 
subject to this (ho plaintiff was to liave the papers, but without power of sale, 
and to provide from the interest for certain poojahs. The plaintiff was also to 
enjoy the income of accumulations, when invested in Government paper or 
immoveable property, as directed by the will. 

Then follow the most material parts ol the will “ God forbid, but should 
I never have a son, in that case my daughters’ sons, when they come to years 
of discretion, shall receive the properties in equal shares. If any daughter be 
childless or become a widow, she shall receive a monthl>^ allowance of Es. 10 as 
long as she lives and resides in my ancestral family dwelling-house, and she 
will be able to got for her lifetime, in lieu of maintenance, property yielding 
Es. 120 ; she will not be able to sell it ; and when the daughters' sons get all 
said property, my inothej* Thakooraiiee and three uterine sisters shall receive 
property sufficient to yield them each Es. 10, or a total of Rs. fO, for their 
lifetime, in lieu of monthly allowances, and they shall be at liberty to reside 
in the ancestral family dwelling-house. They shall not he competent to sell 
the property. My wife Alangamonjori Dabee, when my daughters’ sons aiTivo 
at years of discretion, shall remain in sole tenancy of the whole of the proi)erty, 
and according to her own judgment pay either the above mentioned monthly 
allowances in cash or give pjoperty in lieu thereof, and enjoy flie same as long 
as she lives. God forbid, but should my three ilaughters have no sons, or not 
be likely to have sons, then such of those daughters as shall reside in my 
ancestral family dwelling-house shall receive monthly allowances of Es. 10 a 
month from the Sircary estate. When my wife, .Vlangamonjori Dabee, shall 
consider that her mother-in-law, sister-in-law, or daughters are above trouble, 
and that there is no objection, then, if there are no sons of my dauglitcrs, she 
will be able to sell all the said property.” 

The case came on for settlement of issues, and it ai)peared that the 
principal conti’oversy w^as as to the validity of the gift t*o [ 161 ] the daughters’ 
sons. The subsequent gifts wore also said to be void as being dependent on 
this as the principal gift. 
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Tho important question is, therefore whether the gift is valid. 

Under the Hindu law in force, prior to tho Hindu Wills Act, it is clear that 
such a gift to unborn persons could not take effect. But the will in this case 
was made after the Hindu Wills Act came into operation, and is governed by 
it. And tho question, whether such a gift is good under that Act, has not, so 
far as I have been able to ascertain, been the subject of judicial decision. 

Section 2 of the Hindu Wills Act (XXI of 1870) applies to tho wills of 
Hindus and others made on or after tlie 1st September 1870, and a largo 
number of sections of the Succession Act. Amongst these are ss. 98,99,100, 
and 101. 

Section 98 is as follows: — “Where a bequest is made simply to a 
described class of persons, the thing bequeathed shall go only to such as shall 
be alive at the testator’s death. Exception . — If property is bequeathed to a class 
of persons described as standing in a particular degree of kindred to a specified 
individual, but their possession of it is deferred until a time later than the 
death of the testator by reason of a prior bequest or otherwise, tho property 
shall at that time go to such of them as shall be then alive, and to the represen- 
tatives of any of them who have died since the death of the testator.” 

« 

Section 99 is as follows “ Where a bequest is made to a person by a 
particular description, and there is no person in existence at the testator’s 
death who answers the description, tho bequest is void. Exception . — If pro- 
])ertv is bequeathed to a person described as standing in a particular degree 
of kindred to a specified individual, but his possession of it is deferred until a 
time later than the death of the testator by reason of a prior bequest or other- 
wise, and if a person answering tho description is alive at the death of the 
testator, or comes into existence between that event and such later time, the 
property shall at such later time go to that person, or if he be dead, to his 
representatives.” 

Then s. 100 says : — “ Where a bequest is made to a person not in existence 
at the time of the testator's death subject to a [162] prior bequest contained 
in the will, the latter bequest shall be void, unless it comprises the whole of tho 
remaining interest of the testator in tho thing bequeathed.” 

And s. 101 : — “ No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of one or more persons living 
at the testator’s decease, and tlio minority of some person who shall be in 
existence at the expiration of Lhat period, and to whom, if he attains full age, tho 
thing bequeathed is to belong. ’ 

Of these sections, s. 98, which is taken from P-^rt xi (“ Of tho Construction 
of Wills”) deals, amongst other things, with tho construction and operation of 
a gift to a class, some of whom come into existence between the death of the 
testator and the time when thti gift takes effect. See illustrations (d), (c), (ry), 
and {h). 

Sections 99, 100 and 101 are taken from Part xii (“ Of Void Bequests ”). 

Section 99, by the exception, deals with gifts to persons described as 
standing in a particular degree of kindred to a specified individual ; and in 
express terms it declares, that such a gift is to take effect, if any person answer- 
ing the description . comes intp existence between the death of the testator and 
the time to which possession is deferred. 
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That section further deals with two cases of deferred gift, — one where the 
gift is deferred by reason of a prior bequest ; the second, when it is deferred 
otherwise. Illustrations (^), (c), (d) are examples of gifts deferred by reason 
of a prior gift ; illustration (e) of a gift deferred otherwise. 

The section, if it stood alone, would absolutely and without restriction em- 
power a testator to give property to unborn persons standing in any particular 
degree of kindred, provided those person is come into existence before the gift 
is to take effect in possession. 

The gift now in question falls within this rule. It is a gift to the unborn 
children of his three daughters, to take effect when those children attain their 
majority. 

Sections iOO and 101 embody restrictions upon the power conferred by 
s. 99. By s. 100, a gift to an unborn person subject [163] to a prior bequest 
is void, unless it be an absolute gift of the whole remaining interest of the 
testator. There is no prior gift in this case, so that this section does not 
apply. 

Section 101, which is general in its terms, invalidates any bequest, which 
delays the vesting beyond a life or lives in being, and the minority of the 
donee, who must be living at the close of the last life. » 

This section governs such a case as the present. But its requirements 
are complied with. 

If, then, these sections are to take effect, it follows that the Hindu law, 
as established in the Tagore cascy has been materially altered, and that the gift 
now in question is valid. 

The difficulty arises from s. 3 of the Hindu Wills Act. The last proviso 
of that section is as follows “ Nothing heroin contained shall authorize any 
Hindu, Jain, or Sikh, or Buddhist to create in property any interest which he 
could not have created before the 1st day of September 1870.” 

It was argued that the interest given to the sons of the testator s 
daughters is an interest created in property, that it is one which could not have 
been created before the Hindu Wills Act took effect, and that, therefore, it is 
still void by reason of the last proviso. 

The meaning thus sought to bo put upon the words ‘ create any interest * 
is one which, I think, they may fairly bear. But if the construction contended 
for be correct, then the whole of s. 99, except the first clause, is inoperative. 
Section 100 is entirely so. Section 101 is inopei-ative, because it falls far short 
of the restrictions existing without it. Now all these form parts of s. 2 of the 
Hindu Wills Act ; therefore, if the argument be sound, the Legtslature has in 
s. 2 enacted an elaborate sot of pjovisions, and in s. 3 it has abolished them 
all. And in s. 0 it has again referred to them as law, and laid down rules for 
their construction. If the Legislature has seen fit to legislate in this fashion, 
I am bound, of course, to accept the fact, and to administer the law accordingly. 
But I am equally bound to avoid such a conclusion if I can. I am bound to 
follow the rule adopted and approved by the Queen’s Bench Division as a “settled 
canon of construction, — namely, that a Statute ought to be so construed 
that, if it can be [164] prevented, nb clause, sentence, or word shall be super- 
fluous, void or insignificant. See Beg. v. Bishop of Oafdrd^ (L. E., 4 Q. B. D., 
261). If, therefore, a meaning can be found for the words 'create any interest’ 
which will give reasonable effect to those words without overruj[^g the sec- 
tions embodied in s. 2, that meaning ought to be adopted. In my opinion such 
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a moaning may well be placed upon the words in question. Amongst the many 
classes of (piostious ai’ising upon gifts and wills, there are most prominently 
questions as to the subject-matter of the gift, questions as to the estate or 
interest sought to be given, and questions as to the capacity of the donee to 
take. 

Under the lirst head a)*e all such questions as the power to deal with 
dehutter ])roperty, or of a member of a Mitakshara family to take a gift. 

Under the second head fall such questions as that of the power to create 
an estate, such as is dealt with in the T(ujore rasa, — namely, an estato-in- 
tail male, the power to give an estate which shall never bo descendible to any 
one of another gotra, or an absolute estate, but without 2 )ower of partition, or 
without powei- of sale, or gift, or which shall be liable to forfeiture, if any 
inheritor shall marry a widow or give a widow of his family in marriage. 01 
some of these there are exanqdes to bo found in the books, and of all of them 
T have more than once met with examines in this Court. 

Under the tliird head, the ca])acity of the donee, fall such questions as 
the validity of gifts to unborn [jcrsons. 

It seems to me that the third head may properly be, and indeed logically 
ought to be, regarded as (luite distinct from the second. 

The Taqorc ense had not been before the Privy Council when the Hindu 
Wills Act was passed. But it had been before the Court of appeal ; and the 
judgment of PEACOCK, C.J., in that case tliroughout took the (luostion of the 
estate which may bo created by will as an entirely distinct (juestion from that 
of who may take a gift under a will. 

The Legislature, had they intended broadly to say that no disposition by 
will should bo valid after passing of the Hindu [165] Wills Act, which was 
not so before, could (?asily have said so in a few words as has been done 
with the Jh’obate and Administration Act (V of 1881), s. 149. " But they 
have not done so. They have, in s. 3, dealt wdth the property which may bo 
bequeathed and with the interest that may bo created, but have said nothing 
about the i)erson to whom a bequest may be made. 

Those considerations tend to show’ that the words ‘ create an interest ’ arc 
to be read in the narrower sense as leferring only to the estate or interest 
w’hich can be given w’ithout reference to the further question to w'hom it can 
be given. And as tliat view’ of s. 3 gives a meaning to the words of that sec- 
tion at the same time that it allows the sections embodied in s. 2 to take effect, 

1 think it ought to be adopted. 

That the objection in the present case is purely to the persons and not to 
the interest in the narrower sense is plain from t^n's ; that if the same gifts had 
been given in the same ternih, but the daugliters’ sons had been living at the 
testator’s death, the payments would have been good without the aid of the 
Statute. See the cases of So o’jemonee Vassce v. Denohundo Midlick (9 Moore’s 
I. A., 135), explained in Taqorc v. Taqore (9 B. L. B., 377). 

Saving-claii'^e. * [Sec-. 110 : — Nothing hciviii ooutaiiictl shall- - 

{n) validate any testamentary di.spositioif which would otherwise have been invalid ; 

(h) invalidate aiiysuch dis 2 H)siti(jii which would otherwise have been valid ; 

(c) deprive any** i)«rson of any right of niaiutonanee to which he would otherwise 

have been entitled ; or 

(d) .iffeet.the rights, duties, and priviloges of tho-Adininislrator'Cfenecal of Hongal, 

Madras or Bombay.] 


118 



BANK OF BENGAL V, DINONATH ROY [I88II I.L.R. 8 Gal. 106 

1 must, therefore, decide a^jainst tlie plaintiff' upon the question of the 
validity of the gifts to the daughters’ sons and the other gifts said to be 
dependent upon such gift. 

She has, however, an interest under tlio will in resi)oct of her annuity, tlie 
Government paper, and the interest accumulations, which is sufficient to entitle 
her to an account of the testator’s estate. 

Until the account is taken, none of the other questions as to the present 
riglits of the parties can usefully he dealt with. 

Costs of all otiier questions are reserved. 

Attorney foi- the Plaintiff : Baboo Ahai/a Churn (rhose. 

Attorneys for the Defendant : Messrs. \Vhcelmx\\{\ Sowton. 


NOTES. 

[Tliiscasc wjis reversed on nupeal (1882) 8 C:il.. ^>‘17 ; soc also 9 Born., 491 ; 22 Cal. 742.] 


[166] APPELLATE CRIMINAL. 


The loth September, JSSJ. 

Present : 

Mr. Justice Tottenham and Mr. Justice J^roughton. 


In the matter of the Empress on the prosecution of the 

Bank of Bengal Petitioners 

ver.s?is 

Dinonath Roy Opposite Party.'* 


Presidency Magistrates' Act (IV of 1877), ss. 107, 170 — “ Person affected by an 
Order"— -Application for copy of Order and Depositions — Ilefusal — Specific 
Belief Act (/ of 1887), ss. 7, 17}. 

All prosecutors whose charges are dismissed hv the Presidency Magistrate arc; affected by 
the order of discharge, and are, tlicndorc, entitled under s. 170 of the Presidoiicy Magistrates’ 
Act to obtain copies of the order made by, and of the depositions taken before, the Magistrate. 

This was a rule moved for under the Specific Relief Act and under s. 170 of 
the Presidency Magistrates’ Act, calling upon the Presidency Magistrate to 
show cause why he should not give to the Bank of Bengal, through their 
constituted attorney, Mr Macnair, copies of the depositions of the witnesses and 
the orders recorded in the matter of the Bank’s complaint against one Dino- 
nath Roy, who had been discharged by the ^lagistrate. 

« * 

Mr. Bonnerjee showed cause against the l ule. — The Court has no right 
to issue an order of this soit under the Specific Relief Act. Section 7 

• Criminal Miscollaneous Case, No. 27 of 1881, against the order of F. J. Marsden, 
Fisq., Chief Presidency Magistrate, dated the 10th September 1881. 
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says, that specific relief cannot be granted for the mere purpose of enforcing 
a penal law. Section 45 does not give power to the Court to compel a 
Magistrate to give copies. Before an order can be made under chap, viii 
certain conditions referred to therein must be complied with. The words 
‘property, franchise,’ <fec., in section 45 refer to civil, not criminal, matters. 
Nine chapters out of the ten composing the Specific Belief Act relate to 
civil matters. The absurdity of sucli an order as is now asked for is 
shown by s. 48, which says, that “every order under chap, viii shall 
be executed, and may be appeailed from, as if it were a decree [187] 
made in the exercise of the ordinary original civil jurisdiction ot the High 
Court.” Can it be said tliat this order, if granted, could be appealed against 
by the Magistrate? The words “ personal right,” in s. 45, refer to civil 
matters. The Bank is clearly not entitled to an order under tlie Specific 
Belief Act. Nor can tlie Bank be said, under s. 170 of the Presidency 
Magistrates’ Act, to he a person affected by an order under the Act, and there- 
fore entitled to be furnished with a copy of tlie order and depositions. Sec- 
tions 167 — 182 deal with the question of appeals. Section 170 allows a 
person affected by the order to obtain copies of the order and copies of 
depositions on payment of costs. Taking the position of the sections, “ the 
person affected ” is the person who only is affected by the order of the 
Magistrate. Section 180 says, “ that there shall be no appeal from any 
order of a Presidency Magistrate except in the cases provided for by this Act, 
or by any law for the time being in force. ” Here a complaint is made 
against the Magistrate ; he has been asked under s. 170 to give copies, and he 
has refused : there is no power to appeal against such an order of refusal. 
Nor is the Bank of Bengal “ a person affected by the order”; no order for 
compensation has been made against the Bank ; the right to set the Local 
Government in motion in order to get an appeal does not make the Bank “ a 
person affected. ” 

[Broughton, J. — If, Mr. Advocate-General, you can show us that the 
Bank is “ a person affected by the orders,” wo shall have no difficulty in 
applying the Specific Belief Act.] 

The Advocate-General (The Hon. G. C. Paid) in support of the rule. — 
Comparing s. 170 of the Presidency Magistrates' Act with s. 276 of the 
Criminal Procedure Code, it appears tiuit, so far as orders of Criminal Courts 
go, a copy is furnishable to a person .affected by the ordei’ of the Court. 
Section 276 of Act XI of 1874 does not apply to Calcutta ; but s. 170 of the 
Presidency Magistrates’ Act has evidently been taken from that section. There 
is no public prosecutor in this country. Section 276 lets in the prosecutor, 
and therefore s. 170 of the Presidency Magistrates’ Act ought to have the same 
effect. We could move tlie Local Government under s. 167 to allow us to 
[168] a])pe.al. How can any person bring a suit for malicious prosecution, 
unless he can obtain the order of discharge and the depositions? Wo are, 
therefore, affected by the i*efusal to give us cojiios. 

The Judgment of the Court (Tottenham and Broughton, JJ.) was 
delivered by 

Broughton, J. — The Chief Presidency Magistrate has been called upon 
to show cause why lie should not give to the Bank of Bengal copies of the 
depositions of tlie witnesses and the orders recorded in the matter of their 
complaint made against Dinoiiath Boy, who has been discharged by the 
Magistrate. 

This rule is moved for under the Specific Belief Act and under s, 170 of 
the Presidency Magistrates’ Act. 
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Two questions arise in this matter : .//V.s7, whether, under s. 170 of the 
rvesidency Maf^istnites’ Act, the Hank of Jhmfial, as the prosecutor in the 
case, have a rij^ht to the coiaes ; and hccoihI, whetlier, supposinf{ that they 
liave :i. vi^dit, and this rii^ht has not l)oen acceded to hy the ^laj^istrate, the 
Hi^h Court can proc-eed, under s. 45 and tlie following sections of the Specific 
Relief Act, to ordei’the Ma^dstrate to fulfil his duty. 

Although the rule has Ixieii inoveii for under the Specific Relief Act, it 
api)ears tons to be beyond doubt that the ])]ovisions of s. 15 of the High 
Courts Charter Act enable the (’ouvt to make the ordt'r upon t he Magistrate, 
if it ought to ha\(i been made. Hut we think that s. 15 of the Specific Relief 
Act is wide enough in its terms to apply lo a case like this. Section 7 of the 
Specific Relief Act has been referred to as showing that “ specific lelief cannot 
he granted for tiui nu'ie i)m]X)se of enforcing a penal law.” It cannot he 
said, howev(5r, that ;in api)li(iation to the Ahigistrato to grant copies of dei)o- 
sitions and orders is an ai)plication “ for the mere purposes of enforcing a penal 
law.” Copies may here(iuired for many pin poses. 

Then the ai)plica.tion must “ he made hy some i)erson whoso pi’operty, 
francliise, or i)ersonal right W(»uld he injure<l hy the forbearing or doing (as 
the case may he) of the said specific act.” If the ])rosecutor has a rigid, to 
tlic copi(»s, liis peisonal [ 169 ] right would Ixi injurcid if they were refused. 
.\nd it doi'.s not appear that the aiiplicant lias iius, other specific and adequate 
legal remedy. 

Then the question is, whether, under s. 170 of the Presidency Magistrates’ 
Act, tlie applicant is entitle{l to copies of the dei)ositions and oi'der. Section 
170 enacts that, If any person affected hy an oi*der ])assed under tliis Act 
desires to have a co])y of such ordei-, or of any (loj)osition or other pait of the 
1 ‘ecord, he sliall, on ai)j)l>ing for such copy, ]>e furnished therewith, provided 
that he pay fpr the same, unless the ^^agistl•ate, for some special reason, tliinks 
fit to furnish it free <d' cost.” It is contended that this does not apply to a 
ju’osecutoi', liecause the Crown is the i)rosocutoi-, and not the private indivi- 
dual. There is no dou])t that, technically, the Crown is the ])rosecutor. l^ut 
siqiposing wo. wore lo say, that on that ground the jnivate individual cannot 
apply foi- copies of deiiositions, the consequences may he very serious. It is 
said it would l)e vei‘> inconvenient if the Magistrate were to he called upon to 
fuiTiish those copies in evei y case. However groat tlit» inconvenience may he, 
it would he a much moie serious thing if lie were justified in refusing an 
ajiplication for cojiies. .\s far as the inconvenience goes, it has not been 
shown that it would he veiy great in any case, as the section jirovides that 
copies arc to lie furnished on pa> ment of costs for the same, unless the Magis- 
trate specially directs cojacs to he furnished without payment. But supposing 
the prosecutor, having failed in his prosecution, is not allowed to get copies 
of the depositions, the conseciuences may he most serious to him. Take for 
instance the case in which a prosecutor charges the accused with defamation, 
or with bringing some charge against him which seriously affects his character, 
and suppose for some reason which left the character of the prosecutor per- 
fectly clear and untainted, the accused person were to lie discharged, then, if 
the prosecutor were unable, under this section, to get cojiies of the depositions, 
it miglit ho said that ho had proseduted a man for charging him with an 
infamous crime, and yet that the accused had been ac(iuitt(^d, and people would 
conclude that the prosecutor had been guilty of tlie crime iniiiuted to him. 
We think this [ 170 ] single instance would show tliat the consequences of 
refusing cojiies would he most serious. No distinction can he made between 
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such a caso as this and any other case; the section is perfectly j^oneral. A 
prosecutor who charges anotlier with dishonesty, as in tiiis case, if he cannot 
sustain the charj^o, niij^lit sutler an unjust imputation, unless hy producing a 
true record of the proceedings he could show that his action was hoiia fide. 
No distinction ouglit to be made between the prosecutor in one case and in 
another. All prosecutors whose charges are dismissed hy tlie Magistrate are, 
in our ojanion, affected ))y tlie orders dismissing them, and arc entitled under 
s. 170 to copies of the order and depositions. 

The ) ule will ho made ahsohite. 

We direct that tlie co|)ies he given to Mr. Maenuir, attorney of the 
prosecutors. 

Jiii/r inado dhsohUft. 


NOTES. 

[Tho jiii'isdiclion coiift'i-rud ))\ Th(‘ Specific Htdief Aft. 1H77, soc*. ■I.'i lias lioon invoked to 
compol piiblif oflicoi's to disidiarge tlioir duty : — ‘2(1 Bom., \ 27 I»oin.. :i07 ; If) Cal., lf)2 ; 
28 Cal., 471) ; 12 C. W. N., S7M ; Id D(»in., 81)8.] 


[8 Cal. 170 ] 

OKKHNAri CIVIL. 


77/c /r'j/// Jhwmber, ]SSJ. 
Phksknt : 

Mk. Justice Wilson. 


Jluddree Doss and another • 

rersuft 

Ifoare, Miller, S: (Jo. 

Applied lion to add a defendant Civil Procedure ('ode (Act X of lSH7), 

.s.s. i(' A2 J udicatnre .1(7, Order .rvij Jlnles :i and (i. 

Th(? plaintilTs brought a suit tu rofn\t‘r cfitaiii sums of monc\ fniiu tlif dcfiuidjiiits, diu* 
to them iiudfr oortaiii contracts which thc\ allcgfd had Ihhmi cnterod into by thenisflvfs, and 
one A I), as agent of the deferdants, and asked for an accfuint. 

1’hc defendants, in their written statenicMit, contended tliat tho^^ was no privitx of 
contract bi*twc(*i^ thonisclves and the plaintilTs, and denied the alleged :ig(*ncy of .1 /). 

The plaintilTs, before the hearing, applied to the ^'ourt to have -1 I) added as a ])arty- 
defendant under ss. ‘28 and 3‘2 of Act X of 1877, asking to he allowed to ainend their plaint 
so as to pray for relief in the alternative against tin; orginal dehiiidants or the said .1 />, or 
both against the original defendants and the said A I). 

[171] Held, that, undiT s. 28, thev were entitled to the order on the autlmrity of the 
case of Child v. Hlennimj (L. R. .0 ('h. !>., Gf)5). 

One Buddree Doss, and his son, a minor, through Biiddree Doss, instituted 
a suit against the firm of Hoare, Miller, (fc Co. to recover tiio sum of Ks. H,441, 
and for an account. 

The ])laintiff‘s stated that they carried on hiisinoss as merchants and 
bankers under tlie name of Buddree Doss Bunghsliidhur, and had luisiness 
transactions with Iloaie, Miller, k Co., in the course of which transactions 
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they contracted to soil, and sold and delivered to the defendants, various goods, 
and l ecoived various sums of money for sucli goods, both plaintiffs and defen- 
dants agreeijig to pay any damage occasioned by any broach of contract on their 
respective ])arts ; that such transactions were carried out, as far as the defen- 
dants wore concerned, by and tlirougli the insti’umentality of one Ausbotosh 
Dutt, who acted as agent in all ])urchasos made liy the defendants, and in all 
matters coiiceiMiing their contracts, —the last of such transactions being-^ihe 
siile and delivery by the plaintiffs to the defendants of J,H00 tons of Cawnpore 
, wlieat at Hs. 2-14 per bazar inaimd : that the jdaintiffs found difficulty in 
ol)taining jhiyinent of the balance f»r the price of the wheat, and also of a sum 
of Us. 17,87(), the balance of tlui ])rice of certain other goods sold and delivered 
to the dehjndants; and that, in February 1881, the jdaintilfs and the defendants, 
tlirough Ausbotosh Dutt, adjusted accounts, and it was found that a sum of 
Us. 8,441 was due to the idaintiffs, which amount included a sum of 
Us. 1,200, being damages in respect of a contract under which they, the defen- 
dants, had, on the Ord March 1880, agrc'od to take the delivery of 200 tons of 
wheat from the plaintiffs, and to pay the sum of Us. 18,637 to a firm, of which 
the ])laintiffs, together witli one Bliingi‘a.j, were f he only mernhers, and wliich 
contract luid been transferred by the last-mentiomsd firm to the jdaintifl’s' 
linn. 

The plaintiffs, therefore, brought their present suit against Tfoarc, Millei-, 
Sl Co., for the puri)OS(^s al)ove numtioned. 

Tlie defendants |)ut in a writL'n statement, alleging tliat, in the several 
transaetioijs mentioned by tlu', plaintiffs, .Vushotosh [172] Dutt had not acted 
as tlieir agent, hut as ])rincipal, thi're being no privity of contract ])etwoen the 
plaintiffs’ firm and themselves in respect of such transactions; that the course 
of business hetweiMi l.hein had been that the defendants ordered goods, and 
.\ushot()sh Dutt supplied them, the latter making such arrangements with bazar 
dealei‘s as he thought lit; and tiiey further denied the adjustment of account. 

Before tlie suit came on for linal hearing, the jdain tills applied to the 
Court to tiiake .Viishotosh Dutt a i)artv-defondant to the suit, and to amend 
their i)laint by ])raying for relief in the altej’native against tlio original defen- 
dants, or against Ausbotosh Dutt, or both against the defendants and 
Ausliotosli Dutt. 

At the lujai'ing of the motion, the |)lalntiffs stated that the transactions 
mentioned in the idaint had been carried on hv themselves and the defendants, 
through the hitt(U’’s Ji.geiit, Ausbotosh Dutt, who had been for ten years the 
liead assistant of the native establishment of lloare, Miller, it Co. 

IMr. Ihnunrjiut in sui)port of the Plaintiffs’ ai)plioation. 

^^r. Slt}hoc iigainst tlie application. -This application is made under ss. 28 
ami 32 of the Code. Now s. 28 of tin? Code corresponds with rule 3, order 
^vi of the Judicature Act, with the addition of the words “ in rcs])oct of the 
same imittin*.” The ease of the lloiiffuras lunhcau Co. v. Lefevra (L. K., 2 
Bxch. D., 301) ])oints to the fact, that rule 3 relates to the joinder of defen- 
dants in the original writ, and although a similar application to the present 
was in that case granted, it was granted under rule 6 of order xvi. There is no 
section in the Civil Procedure Code w’hich answers to rule 6. [WiTiSON, J. 
There is the ease of Child v. Strnnnig (B. R., 5 Ch. D., 505), which is decided 
expressly on rule 3.j Section 32 of the Code authorizes the addition 
of parties whose |)resoncc is necessary to enable the Court to adjudicate and 
settle all (luestions involved in the suit. Section 28 states who may be joined as 
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defendants in the orif^inal writ. Unless it can he shown that tlie presence of 
Ausliotosh Dull, is necessary [173] hefore the suit can he decided, he cannot ho 
added; see Mahoiurd liathha v. Steal h'lenutm (i. U. ft.. 4 Cal., 30/5). 

Wilson, J. 1 think there is no (loul)t whatever that the order ouj^dit to ))e 
made. The application is made under ss. and 32 of Act X of 1H77. 

As a ^^eneral rule, if the iilaintilTf applies in pro])ei- t ime, he is entitled to 
hate a ])erson added as a defendant , if he had been tmtitled to join him orif*inaUy. 
But, under s. 2H, ‘ all persons may l)e joined as defendants a^^ainst whom the 
ri^ht totally relief is all(‘j,^ed to exist, whether jointl\, severally, or in the alter- ' 
native, in respect of the same matter.” Ifere the (dairn is against Hoaro, 
Miller, A Co. If the facts tm*n out that floare, Miller, &. Co. were the princi- 
pals for whom Ausliotosh Dutt, whom it is souj^ht to add, was acting, they can 
claim to have their remedy in the alternative. 

I should have said so without authority, hut there is exjiress authoj’ity in 
the case of ('hild v. Slriuitttff (L. R., /5 Ch. D., GDo). 

1 think, therefoi‘ 0 , that the older should he made as asked for. Costs 
should he costs in the cause. 

Ajjftitnttioii <j ranted. 

Attorney foi' tlie Plaintiffs : AL Camel. 

Attorney for tiu'. Defendants : fliahnantk Dull. 


NOTES. 

own Jigcnti lias .illowed t(» lx) nia<I<* a co-dcfciKl.inl; : -(IU05) ^lafL, .00 Pt 
M.L. S'v (1007) ;U M.id., :P)‘2 l-S M. \, .)., -iliS as ivg.inK 1 lie si-npc* of C. I‘. 

(IHH’J) .s<*r. ‘JS when.* tli(‘ prcMon*' t.i'C-. .oo rollorttMl. Si*o also (1<S0I) L. J>. R., ( lH03- 
1000) 01.] 


[174] Ari’KUiATK CIVII.. 


The '^'ith d//r//es/, /S.S/. 

PRRSKxNT: 

Mr. JrsTK'.K Pjunski’ .vnd Mr. Jitstick Fijuj). 

Protap (3umder Doss J udgment- Debtor 

oersttH 

Peary Chowdhrain Decree- [folder. ‘ 

I']rerntian \f decree Made af e.reeahfm i' > rit Traced are Catle. ( Act 

A aj isyi ) s's. vVfo and 

Upon .in ion nixlrr '20h of .Vet .V of I.S77 ((Ji\il LM’ocodnro C'odc) for Liu* oxocii- 

tion of i doerro. wlin*li dirootod jnilRinont-di’btor forthwith to pull down and remove 
siieli portion of i w.ill as had hoi-n en'eti'd h\ him np<ni tlu* w.ill of tlie. di'erei’-hold(‘r, the 
inofle in \vhn*h the asMst.un j «)f tin- Coiirt w.is r('(|uin'd to he givt n was stilted in eohnnn 
(/) of -.'ndi .ipplie.ilion to he h\ gi\in” thcMleenu* holder pos.se-i'.ion of his wall hy pulling down 
tlu; w.ill ereeted thereon. The Court direeted .fn order to issue to the Na/ir to rmnove the 
judgniont-dehtor’s w.ill from tin* top of the di‘<*r(*e-holder's wall. 

* Appeal from Appellate Order. Xo, IHI of IRHJ, against the order of 11. Ranipini, 
Ksf|., Officiating Judge of D.ieca, dated the ‘2Hth May IHHl. alhnning the order of Hahoo 
Jodoo Nath (rhose, Sudder Mutisif <if that district, dated the ‘2iid April 1881. 
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Held, that tho dccrcc-holdcr’.s applicatiDn could not be granted in that form, and that 
ho should have askcid tho assisLanco of tlui Court to be given in the way provided for by 
s. ‘JGO* * of Aot X of 1S77, liy tho iinprisoninont of the jiidgin»nt-do.blor, (jr the attachment of 
his property, or both. 

Held also, tha^ the Court was wrong in passing tho order it had, but that it should h.ive 
pointed out to the decreo-holdor tho manner in whieh ho slnnild have a.sked the assistam*** of 
the Court to bt* given and the reinc'dy to which ho was ontitI<‘d : and tliat, upon such amended 
application b(‘iugmado, the pro])or course to pursue was to servo a notice on the judj^ient- 
debtor, diri*cting him to comply with tho order contained in the decree within ^ time to be 
fixed by such notice ; and that if ho failed to comply with such order within the time so 
limited, tho Court might tlnm, at tho instanci of the decree-holder. mak«* an order, either 
for tho judgmont-d(*btor’s iinpri.soninent. or for tho attachment of his property, due regard 
being had to tho provision of s. ‘2(»0 in the latUir case. 

furtlier, that the High Court, in special appeal, should not vai \ the order forcxecii- 
tion whieh had bi;en ])assed in such a way as to give* tin* (li‘Cp*e-holder that relief for whirh 
he did not ask. 

Tiik facts of this case suHicicntly appoar from tlio judgments. 

[175] Mr. lU’Knson and Baboo Aukhd (Jhiiiulcr Srn lor the Appellant, 

The Advocate-Cioneral (The lion. (L ('. Puitl) and Bahoo Bicssiint (Juomar 
Bimi for the Tiespondent. 

The Judgments of the Court (PlUNSKl» and KlELJ), .JJ.) wore as 
follows : -- 

Field, J. Tlie facts of this case are briefly as follows: - 

There ari; two firoperties, named Jlimgmehal aaid Trijmli. Rungmclial was 
first in existence as a one-storied building. Tripuli was suhseijuentlN' erechjd 
in tho form of a two-st.oi*ied house. The original eastern wall of Kimgmehal 
w^as built, as many native, walls arc hiiilt in this country, r(*ceding inwards 
gradually from the basement or foundation. When tho Tripoli building 
was orocted, tho western side wall of tiu' 'Lhipuli house followed this 
recession or iiieliiiation of tho eastorn wall (d’ tho Itungmehal building, 
so as to loan upon this and r<\st fiaJlK oV('r the original site thereof, 
that is upon tho toi) of the ono-story, of which the liimgmchal building 
oi'igiiia.lly consiste-d. Vrom tha.t jioint, the western side w^all of the 
Tripuli building I’c^ceded giadualh iiiwaids towards tin*. Ofisl, so that tho top 
of this side w’all of tho upper sltn-y of thoTrijndi l)uilding lay st)m(jwhati to the 
east of tluj bottom of tho same wall, wlnue it rested upon the top of tlu'. 
wall of the lower story. Sulisocpunitly, Rungnudial and Tripuli, which had 
originally l)elouged to one and tfu? same owner, pass(;d into the hands of sepa- 
rate proprietors, and the Rimgmohal pi’opriotor proceeded to erect a second 
story on the top of the Kiingmehal building, which (as already stated) was 
originally a one-storied building. I n erecting the eastern sidts-w'all of this upper 
storey, the Uungmchal owner followavl the? line of i?iclination of the upj)er story 

* [Sec. ‘2(i0 : — When the pjirU against w hem i a decree fur the specific perhirmaiiee t>f <i 
eentiaet, <ir for n'slitutinn of eniijugii] riglits. oj- ft»r the perform- 
Oecrec fer specific; p»’r- iinec; of any other particular act, has bivn made, has h.id an 
formaiH;(' or restitution of opportunity of oboving the ih'eree or injiinetion and b.is wilfully 
('.oiijugal rights. failed to ohev jt, the decree ni.iN be eiiha-eed b\ bis imprison- 

ment. or liN the attachment tif his propertv. or by l)oth. 

No attachment under this section shall remain in force for more than <mc year, at the 
end of whieli time, if tin* judgmout-dehtor has not olwyeil the deciroc, the ]>ropertv attached 
may be sold and out of the proceeds the (’ourt may award to the decree-holder such compen- 
sation art it thinks fit and may ])a\ tin* halaiiee. if any, to thi' ludgiiieiit-dehtor on his 
application.] 
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of ilio Ti ipiili liouso. Tho olTcct of this was, that the oastorn side-wall of tho 
Kun^Miiehal ])iiil(lin^ dovotaih^l into, infringed, and rested u])on the western 
side-wall of the Tripuli ])uildin^^ Tlic Triiuili i)ropriotor then l)roii^dit an action 
den.vin^* the ri^ht of the Ruiif^niehal owner to rest tlie side-wall of his upper 
story ii])on the Triimli side-wall : and [ 176 ] the result of that litigation was, 
that t.h(i Tripuli owner obtained a decree in this Court, ^riie essential ])art of 
that d(!ci*e(^, for the j)iirpos(5s of the matter now before us, is this, that “ the 
defendants do forthwith pull down and remove such portion of the wall as has 
been erected by them upon the west wall of the plaintilT's house.” An ai)pli- 
cation was made, for (ixeeiition of that decree, and in column (./) of the apjdic.i- 
tion made under s. lido of tho (Uideof Civil Procedure, the mode in which tho 
assistance of the Court was required was stated to be by ^ivinf' them posses- 
sion of (.he western wall of the Tripuli house by pulling down the wall erected 
thereupon. 

Now, we a)*e clearly of opinion, that the assistance heriM’eiiuired w'as a 
J'orm of jissistance which c^oidd not begranti'd in the terms in which it was asked, 
regal’d being luid to s. tiOO of the (Jode of Civil Procedure. That section iirovides, 
that when the purl\ against whom a decree for th(i ])erformance of, or 
abstentioji from, any ])articidar act has been mad(3 has had an oj)portunity ol 
obeying the decree, and has wilfidly failed to obey it, the decree may be 
enforced by his imprisonment, or by the attachment of his j)roperty, or by both, 
llow'ever, that ajiplication was received and acted upmi in the form in which 
it was made, and out of (his error has arisen the whole of the ])roceedings 
which form the subit'ct of appeal now' before us. The Mimsif made the follow'- 
ing order : “Oidi'r will accordingly be issiuul to the Na/ir to remove the judg- 
ment ilebtur’s wall off the top of tho deci'oe-liolder’s wall of the first story, 
acconling (o the dirc'ctions in thci High Court’s judgment.” We think that this 
was an impropei' ordi'r. In the hist phuug it was an orden- not w^arranted by (he 
law, and it is exceedingly undesirable that the Na/ir of a Civil Court should be 
sent out to ])erl‘orm an act of the kind, for the ])orformancc of which he cannot 
be suiijiosed to be fitted, which, if resisted, might lead to an unseemly breach of 
the pi'Mce. and siirious siibsiMpienf. conse(]uences. An ajipoal was jweferred 
against thi? Mimsif’s (ird('r, and tin* Disfrict Judge confirmed it on appeal. We 
think tha,( the course which should have been pursued was this. It should have 
been jioinled out to tho deci ee-holder that tho provisions of s. 2(30 of (.luj Code of 
[ 177 ] Civil Procedure, contain the iirocedure to be follow'cd for executing a 
decree of this kind ; and it should have been ex])lained to him that the application 
presented under s. 2Jr) should have asked that particular assistance W'hich, 
under the provisions of s. JbO, could have beem granted. Tt is now' jiressed 
u])on us b\ tli(! learned AdronUr-C n'urnd, we ought ourselves to make 

the orihu* in (he terms of s. 2(30. Section 577 of tlie Code of Civil Procedure 
lirovides, that the judgment in an a[)peal may 'aj for coTifirming, varying, or 
reversing the decree. We (hink however in this case that, as the decree- 
holder did not ask for (.hat assistance which ho might have laid under the 
provisions of the Code, w’o ought not to vary tlie order for execution in such 
a matter as to give him that for w'hich he did not ask. Wo think that the proiier 
order to make is to sejf. aside tho order made by tho Munsif and allii’med 
by the l)is(rict »iudge , and (o remand this c,ase to the low'cr Appellate Coui't 
wn'th this direction, (hat he allow the decreo- holder, within a time to he fixed 
by the Judge, to amend his aiiiilication for execution so as to bring it within 
the terms of s. 2(30. Tn order to nrevent furthei* dilliculty, we deem it right to 
point out, (hat the pi’ 0 ])er course to he pursued, under this section, is to servo 
a notice iqion the juilgment-debtor, calling upon him to comply, within a time 
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to bo fixed by such notice, witli the order contained in the decree ; and if the 
judgment-debtor, within siicli time, fails to comply with such order, the Court 
can then, at the instance of the dc'cree- holder, make an oi‘der eitiior for tlie 
judgment-debtor’s imprisonment or for the attachment of the proi)erty, due 
regard being had to the provisions of the section in the latter case. We think, 
therefore, that the order of the Munsif must be set aside, and this case 
remanded in order that these directions may be compli(Ml with. 

Prinsep, J. — Tlie decree passed in this case contained an order to 
the defendant to perform a certain act,- “that is, to pull down a wall to 
the extent to which he liad erected it upon the plaintiff’s wall. The decree- 
holder and the lower Courts have misunderstood that order so as to justify 
the Court of Execution acting itself to carry out the tei iris of the decree 
on the failin-e of the judgment-debtor, defendant, to ])erform the act which l)e 
[178] was ordered to ])erform. The alternative however, is, as declared l)y 
s. 2G0 of the Code of Civil Procedure, that if, after sullicient notice, the iiarty 
against whom the decree has been ])assed fails to ])erform the particular act 
oi'dered, the decree may he enforced by the imprisonment of the judgment- 
debtor, or by tlie attachment of his projicrty, or !>> both. In the ])resent 
instance it is irniiossible to execute this decree in tlie manner in which the 
decree- holdei’ has sought to execute it, and inasmuch as the lower Courts 
should have corrected the error of the decree-holder in his original apiilication 
to execute the decree by re(iuiring him to amend that apiilication, 1 think that 
we may fairly now allow such amendment to be made so as to biing the 
application within the terms of s. 2()(). 

Appeal allowetl and raae remanded. 


NOTES. 

[1. OPPORTUNITY OF OBEYING THE DECREE— 

'riic notic*(‘ mL'iitioiiocl in this case rs not nUlig.iton (11)05) »:» C’.il., ’Ofi 10 (*. \V. N. 
‘207 Cj. L. .1., 112; 28 All., MOO 2 A. L. J., «Mr>. 

II. MODE OF ENFORCING REMOVAL OF OBSTRUCTION— 

Similar decisions >Ncrcgiv(’ii in (1872) 18 \\ . Ii., 282 ; (11)01) 20 lioiii., 2S:l. The (J. P. C., 
1908, (). 51 r. M2 cl. 4 with the illn^fra/inn is a ikjw cI.ilisc ch.iiigiiig the pic\i()iis law. 

III. APPLICATION FOR EXECUTION PARTICULARS 

also (IH9:J) 19 Pom., M-1.] 
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[8 Cal. 178] 

PKIVY con NO II.. 

77 //' /•////, h'ilh niiil Kith Jnnr, /.S.S 7 . 

Phi^sent : 

Ste in Peacock, Sie K. P. C(iLLiEH anj) Sie R. Cotk’H. 


l<"!ikhjini(l(liE Mahomed Ahsan Iii(lf^nit3nt-Del)tor 

n‘rftns 

Tlio OiVicial I’lustoc' of P»cMi^‘al Docaoe-lfoldov. 


The sjMiK* j)laintin‘ 
rrrstis 

Tlio same and Aliiminissa Khatnn :ind another. 

Aluminissa Khatun and anoMiov lAd.ition(M-< 

rrrsn.s 

n’iio OlVicial I’l usloo of P>cnj^al. 

Sha Sufi SiiCndla and others Petitioners 

rprs?ts 

The Odicial Trustee of Ikmgal. 

fOn Appeal from tlie Jli^h Court of Jndieature at h'ort William in Bengal.] 
Attnniii to (Oi/orre deed- J.Diutatioii (Act I X of 1H7I), 
sc lied, i / , ct. UA 1 1 7/..S / t(i t. 

In in die had oljt.uiu'd a doenv and tin* dch'iidaiil liad MppcjaU-d to 

llrr Majesty in Coniudl, a third ])art\ applic-d to In* added as a respondent, on the ground 
that, 1)> regisU-nsl dts-d, tin* iilaintifT had conveyed to liini a share ol tin* property deea-eed. 
The di-fi'iidant ol)jeeted that the de/nl was a ffn-gery ; but an order was made that tlio applicant 
should be joined as a res])ondent, without deciding whether the deed was or [179] was not 
g(‘iiuine, and “ without prejudice,’* in the words of the order, “ to any action or proceeding 
In the dchsidani. 

y/c/d, that the setting up the. deed and insisting upon it for this purpose constituted 
‘‘ an attempt to enforce” it, and that a suit brought, more than three sears aft(*r tin* malving 
of that (jrd(*r, In' the a])pellant against tin* parts so joinc'l as a respondent, to have the dec3d 
set aside as being fal^- and fabricated, svas barred In limitation under Act TX of 1H71, sched. 
ii,el. 93.* 

* [Art. 98 ;- 

Dcscription of suit 

To declare the forgery of an instru- jTlirec scars ... ! The date of the issue, rcgi.stration or 
ment issued, or ri*gistcred, or | . attempt.] 

attempted to bo enforced. ] 


TViriod of j 1’imo when period begins 

limitation. | to run. 
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A drcmi (lc(.*lared tho plaintilT ciiLitlc'd to tlio possession of land \Nitl) wasilat from a dato 
named, directing “ tliu amount tlioroof to be :isi-ert. lined on local cmjinry." and to bear 
interest from the date of its ascertainmemt until paMiient. without saying more. 

Held, that the decree-holder was entitled to wasilat until tbe d.ite f)f didivery of ])oss(‘ - 
si on to him. 

Sembic . — ft was not ne«;(*ssaiv for Ibe jiidici.il ndiccr v.lio m ule the cnqnir\ to hold a 
Court on the spot. 

The first of theso {ipiieaU was from a ihuMfv^ of a Divisional l^encli of 
the High Court., L. S. JacKSON and TOTTENHAM, dJ. (liHtli Afay JH76), 
upholding a decree of tho Judge of the rui ri*ed]joro Dislricd (.‘list Decend:)or 
1877). The suits in wliich the.si* were appeals rose out of the acpuii'ement by 
Nicholas Peter Pogose, deceased, now represented h\ the respondent, of rights 
over tho estate of Najaaniin Nissa Jh^guin. the dec(?aseil wile of hakhaiaiddin 
Alahonied Ahsan Cliowdhry, the aiipidlanl-. Najiimun Nissa, who died in 
Jleceinber 1H(M, obtained a decree, dated ‘27Mi diiK iSfil, .iL;:iinst her hiishand, 
for the possession of /aniindari lands and patni inehal in tlu^ Kiii-reedporii 
Dislrict, togfither with wnisilat.. (»)uestions in (‘xecaition of decree as lo ilm 
amount of the latter causf'd tho first of lhes(‘ apjieals. 

On the 17th of Jidy J8(5l, Najamun Nissa ('\eciit('d to N. P. Pogose a 
deed of hihhahil-ewaz, (h' gift for eonsiileration, gi'anling liim a six anna, share 
in the property for which that decree* was. in tiu* same moiilh, obtained. A 
(piestion, wdiether limitation barred a suit disputing I In* execid ion of this deed, 
occasioned the se<;c3tid appeal. 

On the doatli of Najanmn Nissa, her husband, as a, sharer according to the 
Mahomedan !a\v, took one-fourth id' her estate: and thus, to the* (‘xleiit of tw'o 
aiid-ai-half annas of the nroperty decreed in lu'i* fiuonr (Ui 17th July 18f)4, 
the decree was satisfied. JIim* onh son, Kafihiddin, tr>ok oiu'-half of t lu* r(*sidue, 
[ 180 ] or three annas and fifteen gandas of the di'crei*. a, share wliich, on his 
death in 18f»7, devolvt'xl on liis heirs, ol whom one was his father, k'akhariid- 
din. His sisters, Kamarnn Nissa and Samsun Nissa,, took each one-loiirth of 
t ho residue, or one amui se^enl('cn and a-lialf gandas of the decrei*. h^ixiin 
Kainariin Nissa, N. 1*. Pogose bought, her interest in the decree*; and lu* pui-- 
cliased further rights over the (*stat.e of Najamun Nissa. by attaching, hiinging 
to sale ill execution of a. di'cree, and buying a dern'i'e inadi* against her in JSfU) 
(a,])pealod to the Privy Council: see PJ, Mexue’s I. A., fio). In the execu- 
tion-proceedings tak(‘n thereui)on there caim* liofore tlu* (.!ourt, Aluminissa, 
wfidow of Kafihiddin, and the heirs of his sister Samsun Nissa, wlio had di(*d, 
besides Fakliaruddin ; and questioiis as to tlu* regnlarily of tJiese pioeei'dings 
formed the subject of the oilier, the tliird, or consolidah'd a])[)i*al. 

l-Jy an order of the High Court, dated ‘iSth lA*hniary iStlfJ, N. P. Pogose 
was admitted to appear as vesixmdent w’ilh llu* heirs of Naiamun Nissa on the 
proceedings then being taken in appea,! to ri(*r Ma)esi,y in (’oiiiicil against the 
decree of the 27th July 18fM. That ajipeal was dismissed on the 20th 
December 187J. 

On the 0th August 1870, N. P. Jkigose I'xecuted a deed, wheri*h> he 
assigned all his property, including his interest in the decri'c of the 27th .July 
38(54, to tho Official Trustee of J5engal, in trust for liis creditors, with a rever- 
sionary trust for his owm estate* In (October 187(5, N. W Pogose died: 
and, in the further iiroceedings in tlu^ above mailers, tiie Official Tiustce 
represented him. 

Tho questions in tluj first ap])cal were — AVhether the resjiondcnt, as 
holder of the decree of the 27th Jul> 18(51, was entitled to wasilat tlown to the 
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time of the delivery of ])ossGssion under the decree, or only for tlie period for 
wliich it liad hcen estimated in the schedule of the ])laint filed in the suit ; and 
wliether, if due for tlie wliole period, it had l)een properly assessed. 

After referring to the words of the decree, which were, tliat “ tlie plaintill’ be 
declared entitled to i)ossession of the land mentioned in the kabinnaina, together 
with wasilat from the commencement of Srabun ; the wasilat to be ascertained by 
[181] local in(]uiry, and to bea,r interest at twelve ])er cent, from date of the 
ascertainment of the amount due to date of payment,” Tj. S. Jackson, J., 
said : “ On referring to the answer of the defendant in the suit of 18G4, in that 
suit it a])])ears that, in fact, lie did not deny the conectness of the sum alleged 
by the plaintiiT to he due as wasilat for the specific period there mentioned. 
That being so, and the plaintiff and the defendant, therefore, not being really 
at issue as to tliat ])articular amount, it is clear that there was Jiothing to be 
enquired into or ascertained in execution, if the Court only meant to give 
wasilat for the ])articular time mentioned in the iilaint. 1 think that what 
the Court intended was to givi*. wasilat from the date of dispossession dowm to 
the date of the recovery thereof. This interiiretation of the decree had already 
heen come to by Mr. (leddes, the District Judge, before whom the execution- 
proceedings first came. It was impugned before myself and my brother WHITE 
on a former appeal, and we, though not formally, certainly by implication, 
expressed our a])proval of t hat construction, and after a full consideration of 
the point my jiresent colleague and f now see no reason to ariive at a dilTei’- 
ent conclusion. T think, therefore, that the decree of this Court, wdiich 
reversed the de'ci’ee of I he Coui*t below’ in the oi’iginal suit, w^as nc.t silent as to 
mesne profits, and tliat the Court intended to (ixercise, and did exercise, the 
discretion vested in the Courts by s. lOG of tlie rejiealed Code of Civil 
Procedure, and allowed the plaintiff' mesne profits in continuation of what she 
had claimed in tlie ])laint dowui to the time of the n^covery of iiossession. It 
is conceivable and iii’obahle that the learned Judges wdio delivered judgment on 
that occasion desired to save the [lartic^s further endless litigation ; and w’o can 
see from the concluding wwds of the Judicial Committee in Sadnsira PillmfH 
cuHC (15 P. \i. R. .‘38 J : s. (' , L. R., ‘J Tnd. Ajip., 2111), how^ extremely unwilling 
their Lordshijis w’ould be that a just claim should be defeated upon an objection 
thought of at a late ixu-iod of the proceedings, namely, upon an objection 
of limitation brought forwai'd at that time. On the first of these ])oints, 
therefore, we are distinctly against the appellant. 

[182] ‘ ‘ The second (juestion is as to the amount of w'asilat. Now^ wdiat 
we have before us is the case of a defendant against wdiom judgment has been 
given for possession of imi: oveable property with wasilat. That judgment was 
given by the High Court so long ago as the year 18G4. He knew' full well 
that he had this liability for mesne jirofits hanging over his head, but at the 
same time he retained in his iiossession a large si are of tlie same projicrty as 
to which the plaintiff had obtained a decree. In that state of things he tells the 
Court that, except accounts for the past five years, every fragment of accounts and 
materials for arriving at a conclusion as to the value and profits of this large 
property has entirely disappeared. Ho has, in every way, not only withheld 
information, but resisted attempts to obtain information. Having taken that 
course, he now'^ asks us to set aside on aiq)eal a decision as to the assessment 
of mesne profits an ived at by I he Court below', on wdiat a])poars to me to bo 
unusually good and ample mateiials. Jn cases where the decree-holder has 
had far less materials to lay before the Coin t than the Official Trustee has laid 
before us in the present case, we have constantly held that everything must be 
presumed against the wrong-door, and that it does not lie in his mouth to 
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object to the insufficiency of materials which he mif;ht, if he had chosen, have 
rendered more complete. We think that there were ample and trustworthy 
materials to enable the Court below to come to the conclusion at which it has 
arrived, and we decline to open the question of calculation. The appeal is 
dimissed with costs.” 

On this appeal Mr. J. F. Leith, Q. C., and Mr. 6'. W. Arathoon appeared 
for the Appellant. 

Mr. T. H. Cotvic, Q. C., Mr. IL V. Doijne, and Mr. tf. T. Woodroffc for the 
Respondent. 

Foi- the appellant it was argued : First, that as the Court executing 
the decree of 1861 had no power to execute it for wasilat, except so far as 
tlie decree itself might authoi'ize such execution, and as that decree had 
stopped sliort of awarding wasilat down to tlie date of ])Ossession delivered, 
the High Court had erred in allowing execution for wasilat up to the latter 
date. The powers of a Court in execution ot decree had been exceeded. 
[ 183 ] Reference was made to Mosoudnn Lai v. lihekarca Siiajk (13. L. R., Sup. 
Vol., 602 ; S. c., 6 \V. R., ^lis. Rul., 109), and Sadasiva. Pillai v. Rainalinqa 
Filial (15 13. L. R., 38)3 ; s. c., L. R., 2 Ind. App., 219). Secondly, the 
enquiry as to w^asilat had not been duly carried out ; and there had not been 
a local enquiry as directed in the decree. 

For the respondent it was contended, that as the High Court, under s. 196 
of Act VIJI of 1859, liad power to make an order for wasilat to he paid up to 
the time of re-delivery of possession, and had in the decree used language 
show'ing that it meant to do full justice in its award in this respect, the 
construction jnit by tlie High Court upon the decree should prevail. The more 
limited construction would ho forced and incorrect. Reference was made to 
Dhiirm Narain simjh v. Binulhoo Ham (12 \V. R., 75), and Bnnaec Singh 
v. Mirza Nitziif Ah Beg (22 W. R., 328) ; anti also to tlio order made in Haja 
Lilanand Singh v. Maharaja Luchniesser Singh (13 Moore's T. A., 490, at 
p. 196). 

Mr. J. F. Leith, Q. C., having replied, their Lordships postponed judgment 
till after the hearing of the otJier appeals. 

The second of these appeals w as preferred against a decree of the same 
Divisional Bench (27th May 1878), upholding a decree of the Judge of the 
same district (28th March 1877). 

The suit in wliich this appeal was made was hiought in the year 1875 by 
Faliharuddin Mahomed Alisan Chow'dhr> against Bogose to set aside, as false 
and fabricated, a diied of hihhahil-ewa/. alleged lo have been granted by the 
plaintiff’s wife, wdio died in December 1863, to the defendants, on the 17th 
July 1864. 

On the merits there was no decision, I he defendants having relied on the 
defence that Act IX of 1871, sclied. ii, cl. 93 ' barred the suit, in consequence 
of an “ attempt to enforce,” within the meaning of that clause, having been 
made in 1864. 'I’he facts of the case and the judgment, which wuis the subject 
of this appeal, are leportcd at page 209 of the Indian Law Reports, 4 Calcutta 
Scries. 

[ 184 ] Mr. J. F. Leith, Q. C., ^and ]\Ir. (.'. W. Arathoon appeared for the 
Ap])ellant. 

Mr. T. H. Cov'ie, Q.C., Mr. H. V. Boyne and Mr. J. T. Woodroffc for tlie 
Respondents. 




* [ (j. 0 . sujtra, S Cal. 170.] 
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FAKHAUrDniN MAJfOMEJ) AHSAN V. 


For I [u* jippollant it \V!is ar^iiod, that tJic la’oceedinfts taken by N. P. 
in Older that lie nii^lit bo adfbd as a ros|iondont in tlio apiieal hoard 
by the .1 iidioijil Coinmilt(‘o in did not oonstituto an attempt to enforce,” 

within l.ho nioani]p4 of Act of ltS7J, schod. ii, cl. *J3. 

'Their Lordships did not call on tlio counsel for rosi^ondents ; and post- 
poned jud^inont till after the hearing of tlie third apjieal. 

The last two a|j|)oa]s (which wore consolidatotl and heard as one) were 
preldrri'd from t wo decrees w hich proceeded on one judgment of the same 
Division. d Dench (Hth ^la\ IM7tS), in)holdin^ the orflers of the Subordinate 
Jud^i^e of Furi’eedjjoi e (3rd S(;[)iend)er l(S77). 

The a[)[)e]lants in each of th(*si^ appeals had, liy l^etition to the Subor- 
dinalii rludi^e. of Furri'cdpfire, oi>|ected to the validity of auction-sales of their 
jiropertx on I he ‘Jlst F(;l)ru;ir\ 1H7(>. 'riit* sahis liad taken place on the appli- 
cation oi M. F. Fof^ose, who, havinL* died in 1H7() after conveyin^^ liis estate in 
trust to the Ollicial 'rrustee of Uenual, was »e])res(‘nted by the latter. N. P. 

, Fo^^ose liaxini^ lirou^^ht tlu; pro])ei't\ to sale had himself become the purchaser. 

The appellant in one suit represented Kaliluddin, the son of Najamun 
Nissa ; and t h(' appellants in the other, were two sons and a dau^^htor of 
Samsun Nissa, her see(.)nd dau.^litcM*, aho\eineiitioned. 'L'he separate ajijieals of 
these .ippellanls, who were dissatislied with the order of the Subordinate 
fludL;t‘, w(Me |■(Mected by one jud^memt of the Ili^^h Coui’t. The Judges of the 
ili.i;h Coiirt wtn’e ol opinion, that tlu^ objectors had not. shown that substantial 
iniurx had been caused to them by i-eason of a material iri'e^ulariby in puh- 
lishinj.; and conductiiiL; the saU*. 

On tiiis appeal ]\[r J. /av///, O.C., and Mr. C. II'. AruUujan appeared for 
the Appellants. 

[185] Mr. T II. Coii'h^ y. C., ^Ir. U. V. and ]\rr. J, T, Woodrolfe 

for the Res|joiKleiits. 

Their Lordships’ Judgment in all the a.|)]ioals w’as delivered by 

Sir R. P. Collier.- -'Die circumstances w hich yivc rise to these appeals are as 
follows: — Xa.jamun Xissa Khalun, a Mahomedau lady, in 1861, brouf*ht a suit 
a^^rtinst hei' husb:in»l lor the purpose of obtaining possession, together with mesne 
profits, of i*ertain lands w hich she .alleged to have been convtjyed to her l)> her hus- 
band by a deed di'sci ihed as a kabmnama m lieu of [)romi)t dow’cr. The first Court 
dt?cided against her. 'Tlie 1 1 igh (’ourt, ofi the ‘J7th of July 1864, reversed that 
decision, and gavehisrwha^ she claimed. She describes her suit as brought 
“ to obtain jjossession of tl r /amindarios and [)atni talooks mentioned in the 
schedule givi'ii b(dow,and the mesne profits thereof,” claiming mesne jirofits in a 
\er\ gcfieral maniUM-. It istru(3fhat, subse(]uently, valuing the suit, and for that 
])urp()se d(*scribing her claim in the scheduh*, she speaks of her claim for -lesnc 
|)rotits for the ju'i’iod of dispo.T,session, — that is to sav, some eighteen months 
before the instit ution oi the suit, — as amounting to 18,100 rupees. The High 
Court, in giving judgment in lu '- favour, on t.hc27th July 1861, observed : — “ It is 
unnccessar\ to make further comment on the case of the plaintill, wdiich T think 
fully i)rov(‘d to the extent ot the factum of the kabinnama and her right to the 
ahsolnte jiosscssion ot the lands tlicrein mentioned, together with wasilat and 
interest Irom the cornmencaiinent of Srahun T267, when she was taken from her 
husha-nd’s hous(*.” 'The decree is drawn up in pursuance of that judgment, and is 
111 these terms : “ It is ordtiied and decreed ))> the said Court, that the decree of 
the lower Court he, and the same is, hereb.v reversed, and the plaintiff is declared 
entitled to possession of the land mentioned in tlie kabinnama with wasilat 
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from til o commencement of Srabun 12G7 ; the wasilat to be ascertained by local 
inquiry, and to bear interest at twelve per cent, from date of the ascertainment 
of the amount due to date of i)a\ment.” loom that .iiid^mont and decree of the 
Hi^^h Court, thehusband, Ahsan Chowdi'v.aiipealed lothis Board ; but that appeal 

[ 186 ] did not cojMO on for hearing till the year 1K78. In the meantime, the 
lady being dispossessed, and probabI> being in pecuniary dilliculties, had recourse 
to a money-lender; and on the 17th July IH6J, ten days before the written 
judgment, but after an oral judgment li.ul been pronounced, she executed a 

, hibbanama, or deed of conve>ance, to Pogose, a monoy-lender, of a six-anna 
share in the deciee, in consideration of an advance by him, which probably, 
among other reasons, she would require lor the protection of her interest in 
the appeal, in 18(>o, Pogose a])plied, upon the strength of this hibbanama, to 
be admitted as a resjiondcnt in tin? apjieal. Tliat aj)[)lication was opposed by 
Ahsan Chow'dry, l)Ut liiially an ordm- was made in iHbb, permitting Pogose to bo 
added as ii j'espondent, but declaring it to be open tf) Ahsan Chowdry to bring 
an action oi any proceeding he might think lit, at an> time, lor llic jiurpose of 
setting asid(^ this liibbanama, which .Vhsan Chowdry disputed. 

The ai)])eal then came on before this Boaid in ltS7J, and the jiulginent of 
the High Coiii't was aJlirmed. In lH7o, Pogose ap))ears to have taken some 
steps to obtain ('Xecaition of tlie decree ; but he made an assignment for the 
benefit ol his creditors, and, having died not ver\ long after, he was and is still 
ixqiresented in this suit liy tlie Official Trustee, who is now the respondent. 
Tlie Otiicial Trustee, in J87(), applied for execution, claiming to be put into 
possession of a se*ven-anna share and a little more, and subsequent]\ claiming 
to he iiut into possession of a thirteen-tind-a-half-anna sluire. 

It rccpiires to he explained how the rights of Pogose had grown from the 
six annas to the tliirleen-and-a-half-anna share. Ft aiipears tliat the lad>,tho 
original plaintiff, liad died ; thoreui3on her profierty devolved upon lici- heirs, 
being her husband, two daughters, and a son. Pogose, in LS74, bought, by 
jji'ivate contract, the share ot one ot the ilaughlers ; he further bought a decree 
against the iiiotlici', whicli hound her propei ty, and on the strength of that 
decree he apiJied for a sale of that [lortion of it to w’hich the son and the 
daughter were entitled as heirs of their mother : and under that deci-ec llie 
property was put iqi lor sale in Fehiuary 1876. Objections were made 
to the sale on the jjart oi those wlio tlien reiaeseiitiMl the son and the 

[ 187 ] daughter, on llie ground ot \arious ii-rcgnlarities. 'JMie first (Jourl found 
tliere was no iiTegularit> : iuit the Higli Court found t’heiv was, and I'emitted 
the casei to the (k)urt below for tlie jairiiose ot asctM laining whether the jiJaintil'I's 
had ])r(3ved that they luul sustained material damage on account of this 
irregulai’itx , wdiich it w'as noc«\ssary for them to jiiove in order to set aside the 
sale. Both Ckjurls have Ibimd that no such damage was pro\ed. An ajiptJid 
has l)oeai hroiight tiom the decision of the High Court upon that (piestion, and 
it is the subject-matter of the thij-d api)eal. 

The second appeal arises in tliis wa> : Ahsan (Jhowdhr>, in 1875, brought 
a suit for the purpose of setting aside the hihl^anaina of JHb-l, wliereby Pogose 
claimed tlie six annas which w ere by it coin eyed to him. The Ollicial Trustee 
ajipeared as defendant in that suit, and he was satistitnl to rest his defence 
upon two j)oints of law, one limitation, and the other rrs dcc/sd. The latter 
point has been decided against him ;,hut botli Courts have decided in his favour 
on the question of limitation, and that is the subject of the second appeal. 

1'he subject of the first appeal is this: It has been decided b> the High 
Court that tlie plaintiff, rejiresenting Pogose, wdio claimed in riglit of the origi- 
nal plaintiff, Najannm Nissa, was entitletl to wasilat or mesne profits up to the 
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time ol' tlio delivery of possession, it beiiiy contended by tlie defendont that he 
was only entitled in this suit to vvasilat up to the time of the coinmencoinent 
of tluj suit ; further questions liave been raised as to the amount of the wasilat, 
and whether there ought not to have been a local iiujuiry other tlian that 
which was instituted. Those (]uestions are the subject-matter of the lirst suit. 

Sucli being the circumstances giving rise to the appeals, it appears to their 
Ijordsliips convenient to take tlie last suit first. The only question in that 
suit, — Ohi-., whether oi- not tliose who sought to set aside the sale have proved 
that th(jy have been niateriall> injured ))y any irregularity which occurred in 
tlie notification of it, -is a pure (pifjstion of fact. It has been decided by l)oth 
Courts, and their Lordships, on looking througli the judgments of tiioso Courts, 
have come to the conclusion, tiiat no evidence of a satisfactory character was 
adduced on [188] the i)<u t of the objectors to the sale, proving, what it lay 
upon tliem to prove, tliat they l\ad sustained any Jiiaterial daniagts or injury. 
In the absence of any such proof the judgments are right, and their Lordships 
are of opinion that tluit appeal sliould be dismissed. 

The (juestion in tlie second appeal arises on thij Statute of Limitation, and 
the point is a narrow one. The deed sought to be set aside, and which is 
impugned as a forger\ , was executed in the year IMOL The suit to set it aside 
was brought in the year 187o. The question is, w'hether the suit was in time 
or not. The Act bearing ui)on this matter, which w'as in force at the time of 
the institution of the suit, namely, in 1874, is Act IX. of 1871, and the part of 
the second scliedule referring to t he subject-matter is cl. 0,4, wdiich is in these 
terms : ■ “Description of suit : To declare the forgery of an insti’unient issued 
or registered or attempted to be enforced ; " for w hicJi the period of limitation 
is tliree years. This suit, undoubtedly, was a suit of that description, for in 
the j]laint the plaintiff declares that the deed was false and fabricated. The 
words applicable to such a suit arc : “ Time when the period begins to run ; 

the date of the issue, registration, or attcmjit.” “ Registration or attempt " 
must be construed with regard to tlie words in the former pa I'agraph, that is, the 
date of the registration, or the date of the attempt to (Uiforce the deed. Both 
Courts have hold, and their Lordships think rightly, that wdien Pogose, in the 
year 18()0, set up this deed, and insisted upon it for the jnirpose of lieing made 
a respondent in the suit, and wdion that application was o[)posed hy Ahsan 
Chowdry, and, tliejiarties being heard, Pogose succeeded in his attempt to liecoine 
a resiiondent, without prejudice in tlio wTirds of the older, to any action or 
proceexiing to he hrought hy Ahsan Chowdry, t hat w'as an attemjit to enforce 
the deed, and from that date Iimita.tion ran. Their Lordshiiis ohsei ve further, 
that tlie words of tlie section rotor also to the date of rtjgistration ” : and 
looking at the deed, they Jiul it was registered two days aft(*r it was madi\ It 
was made on the 17th, and registered on the llith ; and, therefore, it seems to 
their Lordshijis tliat the Statute of Limitation douhly applies. On tlieso 
grounds, [189] therefore, they will advise Her Alajesty that the judgment in 
this case ho afiirmod. 

Tlic plaint has been already reail in tlio first case, and their Lordships 
are of opinion that it is at all events open to the construction that the plaintiff 
intended to claim w’asilat up to the time of delivery of possession, although, 
f >r tlie purpose of valuation only, so much was valued* as wms then duo; but 
he that as it may, they are of opinion that, under s. 191) of .Vet VIll of 18/)9, 
it was in the pow'or of the Court, if it thought fit, to make a decree which 
sliould give the plaintiff wasilat up to the date of obtaining possession. Sec- 
tion 190 is in tlicse terms : When the suit is for land oj* other property 

paying rent, the Court may provide in the decree for the payment of mesne 
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profits or rent on such land or other property fi*oin the date of the suit until 
the date of delivery of possession to the decree-holder, with interest thereupon 
at such rate as the Court may think proper/’ Tiie words of the judgment 
are: “The plaintiif is declared entitled to possession of the land mentioned in 
the kabinnama, with wasilat from the coinmencement of Srabun 1267 ; the 
wasilat, to ho ascertained hy local inquiry,” and so on. Wasilat, by law, is 
demandahle uj) to the time of possession ; and the question is, whether the 
Court intended to give to the plaintiff tl -t amount of wasilat to which ho was 
^ undouhtedly entitled hy law in this action, or whethei- they intended to cut 
his claim for wasilat into two, and to give him in this suit so much only as 
accrued up to the time of the commencement of the suit, and to leave him to 
bring a separate suit for the rest. According to that interju*etation .they could 
not have intended to give him wasilat up to the time c^f the decision, which 
was three or four years after the commencement of the suit. It a])])rars to 
tlieir Lordshi])s that the more reasonable construction of tliis document — 
which undoubtedly might have been cleanu* is, dial the Court, with a view 
to carrying out the object of the legislature, namel>, the pren'ention of unneces- 
sjiry litigation and multiplication of suits, intemded in this suit to give, with 
possession, that wasilat which was by law^ claimable up to the time of jiosses- 
sion. The view’ w’hich their ljordshi])s take of the decree is much confirmed 
hy [ 190 ] the two cases -DJmrnf. Xarain S/urjIi v. HiohIIioo liany (12 W. R., 
7.0), and liuufive Sintjli v. M/rza uXiizfif Hi Hoq (22 W. R., 328), to which 
their attention has been called, wherein it would a])])ear that the High Court 
have, dealing with woids identical or extremeh similar, given them the 
interpretation that ‘ possessioii w’ilh wasilat' means wasilat up to tlu^ tiine of 
possession bei?ig delivered. Their Ijordships cannot hut fear that, if they 
W'ere to hold the contrary, they would throw doubt upon many cases w'hich 
have been decided and acted u])on in India. 

Their Jjoi'dships do not feel at all pressed hy the anthoi ity of several cases 
to which their attention has been called, the doctrine of which has luicn afiirmed 
by this Board, -namely, that where a decree is silent on the subject of 
interest or of wasilat, interest or wasilat cannot he added in the coui’se of 
execution. But here the decree is not silent on the suhjeci of wasilat. On the 
conti’ai y, it is expressly mentioned ; and the term “ possession with wasilat ” 
ap])ears to them reasunahly to hear the consti uclion w hich has l>oen j)ut upon 
it hy the Higli Court, not only in this, hut in main other cases. 'Fhcir Lord- 
ships are, therefore, of ojunion that the High Court were right in deciding as 
they did, that wasilat is claimable up to the time of delivery of possession. 

The course of litigation in this case w’as this : Seme time after the claim 
for execution on behalf of J^:)gose, the matter came hefoie Mr. (ieddes, a local 
Judge, wdio took the view of the judgment which has been ex])ressed. An 
appeal was preferred against his ruling to the High Court, and it was confirmed 
by the High Court. Subsequently, Mr. Betersoii, who had succeeded 
Mr. Geddes as local Judge, took the opposite view’, mimely, that wasilat W'as 
only claimable iqj to the time of the institution of the suit. The matter w'as 
sent hack to Mr. Peterson, and he w'as directed to ascei tain the amount of 
wasilat up to the time of the delivery of possession : and his judgment, giving 
upwards of seven lacs of rupees, was afiirmed hy the decision now’ under appeal. 
The High Court in their judgment* state : “The questions W’hich we are 
called upon to determine in this a])peal are two : Firstly, whether the decree- 
[190 holder,- -that is to say, the person who now’ stands in the shoes of the 
original ])laintifi‘, in wdiose favour the decree has been made, — is entitled to 
recover mesne profits upon the estate which w’as the subject of dispute down 
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to tiio poriod ol’ ohlsiiniiij* ])osscssiou, or only for tho ]^i‘eciso poriod for wliich 
wjisiljit is ost.iiiiatod in tho scluidulo altaclied to tlio orij^inal plaint : and tlie 
SfTond is, wlietliei’, su])posinf5 lliat the decreo-holder is entitled to wasilat for 
the whole [)eriod, tho Court helow has assessed it u])on a proper principle and 
upon sidlicicnt materials.” With reynrd to tho second question there are two 
concAirifud lindin^s of Mr. IVtt'rson, tho Su))oi-dinate dudj^e, and that of the 
Jlif^di (Joiirl. ; and under those circinnslances, their Lordships have come to 
tho conclusion, that tho findini^ cannot ho disturbed. However, a third point 
has hoen taken before their Laailships, which, as far as aj^joars from the 
judgment of the Court, was not taken in 1.1u^ argument l)elow, although it is * 
raised in tlie grounds of appeal. 'That point is, that althoiigli wasilat may be 
due and obtainable in this suit u]) to tho time of delivery of possession, and tho 
calculation of the amount mav ho right, sfill, inasmuch as tlu' decree direct(?d 
tho calculation lo ho made h\ a local irupiiry, and there has hoen no local 
iiujuiry, - -tluit is lo sa\ , an iiujuiry hold 1)\ a. diulge or an ainin sitting within 
the hoimdaj'y of tlu* land, tho judgment cannot stand. Whether tho judg- 
ment is to he reversed upon that ground, or tho ease is to he sent hack for 
anothoi* loca-l impiiry, has not been very cl(»arly put before their riordshi])s ; 
hut tiuw a.ro <d' ojiinion that llu*r(* is nothing in tho point. Tho judgment of 
tho High Court imd()id)t('dl\ (breeds that tho wasilat slu^uld he ascau'tainod by 
local iiKpiijw . An imiuiry was instituted by the Juelgo of tho disti-ict. Tho 
Juilge mad(^ an oi’der that .Misan Chowdry should appear before him, and 
should pi’oduco ids jiimma-w a.sil-haki papers, which w'ould show tho amount 
of his receipts and o\pt*ndituro with ivgard to this i)i‘operty, atid would 1)0 tho 
host ])ossihlo ovidoTica', if t rust worthy, wddeJi e.ould ho obtained, and worth 
more than tho (examination on I he s])ot of any numl)i*r of i’noI.s. Ho ai)])ealod 
agaiiist that order to tlu* High Com t , hut ho made it no ground of appeal that 
the Judge ought to have gone to tho s])ot, or have sent [192] a commissionoi* 
to the s|)ot, or that he ought to have sat on some [xu'l ion of his land. He 
made no ohjoctiou of that kind, and d. api)oars that he attorned, as it wore, to 
the jui'isdietion, and s(enl in certain papers (wddeh W' 0 i*e deenujd highly unsatis- 
fae.tory). therehN takiiig his ehaiuie of a decision in his favour by t.ho Judge. 

It w’oiild h(', Iherefone, too late for him to ol)joct 1,o tho inrpdry being conducted 
as it was, if lui e.ould ovei ha\e ohj(*clied. Their Lordshijis infer from the 
judgment that no such point was seriously argued before the High Court, 
pi‘(3bahly because the counsed in India felt it to ho imtenahle. 

For these reasons, their Lordships will humbly advise Her Majesty to 
dismiss this apjioal, together wdth th(; other api)oals, with costs. 

I /)/)(‘(i Is (I isvi / ssrd. 

Solicitor foi’ the sev(' il Appellants : Mi-. T. L. W^ilsoii. 

Solicitors for the Kosjjoiident in the ’.liroe eases: ^^ossrs. Lairfoid, M'tdrr- 
housr. and Lrurfoid. 


NOTES. 

[MESNE PROFITS 

Whfiv Ihc (k-five is siN'iit ns to incsiio profits, tlioy cnniioL be; :id(k.‘(l in c'XfCULioii imt 
they rail U' rct ovrivd bv a, srparaU* suit . — (IMSli) la Gal , ‘iSa ; (1HU4) ‘2‘2 Cal., 4‘-34 ; (1890) 
17 Cal., 908 ; 15 Mad., 20a. 

Wht'p' tin* d(*cn*c awards inesiu.' pr'ifitsaiid is sih'iit as to tho timr' up Lo which tli(\v arc 
g'vcri, the date of d('livcr\ of pfjsscssioc is gcucrallv understood to ho the tiiiit* limit : - (1897) 
1 » All., 290 ; (1891) 19 Cal., 182. See .ilso (> A fi j.. 827. 

Tint tins is subji'ct to the rule ot tliioi ifonrs iutnjduc-ed for tlie, first tiuuj in the C. P. C., 
1877 and retained in all the subsecpienl. Codes. — (1899) 24 Bom., 119 1 Bom., Ti.R., 088; 

(1908) :3r) Cal., 1017. 

Tin* mesiK' profits awarded hy ('« nrt ma\ lu* larger than tlie claim when what was 
ascertained h\ the Court is so: — (1882) 9 Cal., lli* ] 
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[8 Cal. 192] 

APPELIiATK Civil.. 


l^tfi tSth Seittamhcr, JSSI. 

Phesent : 

Mu. JrsTT('E Mitteh Avn Mu. Ji’stk’e Maclean. 


Tluhi))ul Ho.ssoin and oliiors Dofondiiiits 

rersits 

.Mjihoinod liuza iind otiiors PlsiintiiVs. ' 


Court Fres Art (VII of IH/t)), rl. A, suh Airn. ((/) of s. 7 

Snhordniatr huiura-koUlcir — AsMcs^incut of court -Jr r ni suit for possession 
of a fractionu! pari of un rstulr- Itrjrrtiou of pluiut - 
Civil Vroerdurr Code (Act X of hs77)y s. A/. 

Th(! MhsessiiKMiL of the coiut-ft‘<! ill :ii suit h> a suljordiiiiite teiiur(*-hol(h‘r to recover 
possession of a chihiiiUj pcirtioii of an entire estate p.iymK a pcnnaiientlv settled annual 
revenue to (lOvuriiniLMit, slionld he. made under the first part of suh-di\ isioii (n), cl. A of s. 7 ot 
th(* Court Fees .Act. 

.A phiint can only he njjceted under s. Al ol .Vet .V of ltS77 In'fon* it is rc.f()stered. 

This was a suit to rocovor po.sso.ssion of niiui dams twelve kanees of 
land out ol an ontii’o estate r(^corded as No. .‘1305, the [193] (lovern- 
ment revenue of wdiich was Ks. 3()-12. Tdie estate No. 3305 represented 
eijjditeen dams and a fraction of anotlicr larj^er estate consistinf^ of si.xteen 
annas, and the plaintiffs souj»ht to recovoj* this share on the stren#,'th 
of thcii* mokurari title, statinj^ that they weie not the iiropiotors of a 
definite fractional sluire of the estate, hut wore simj)l\ mokuraridars under 
the pro|n'ietor of such a share. The value of the lanti, wdiieh w'as the subject- 
matter of dispute, was slated in the ])laint to lie Rs. lOO ; hut the court-fee 
paid upon the plaint wais assessed upon an amount w hich was ten times the 
projiortionate (iovernment revenue jiayahle for tlie definite share of the estate. 
The ])laint was rcf^istered without any objection, 'fhe defenilants, in their 
wi itten statement, took an objection that the court-fee paid was not sufficient ; 
and that the plaintilTs were hound to pay the coiirt-leo upon Rs. 400, which 
was the market-valiu^ of the land as stated in the plaint. 

Several issues were framed by the Munsif, and evidence was takcai upon 
all of them ; and when the case was rmall> taken up for disposal, the Munsif 
held, that the court-fee [laid was not sufficit'iil under the Court Kees Act, and 
that the plaintiffs W'ore hound to pay the court-fee upon the full market-value 
of the subject-matter of the suit, naineU, Rs. 100, and ordered the plaintiffs 
W'itliin tw'o days to i)ay the court-fee on the sum of Rs. '100 aftoi* doductiiif; 
wdiat they had already paid. The jdaintiffs refusing,' to make ui) this 
deficiency, the Munsif rejected the jdairit under s. 5^1 of the Code of Civil 
Procedure. A^^ainst this ordoi’ an^ appeal was pnderied h> the plaintiffs, and 
the District .ludge reversed the order of tlie Munsif, holding that the jilaintilfs 

^.Vppojil fr»»iu Appcllnti' Oi’dcr, No. .W of 18H1, a^aiiist tin* onK-r ol tJ. Fi. Porter, Ksij., 
JuiIrc ol dated the I Ith Deremher IHSO. reversing llu- i.rderof P.ahuo Shi\a Shnnlver 

Saho\ , First IMunsif ol (Isa, dated the SOth .lime l.sso. 
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lijul pjiid llio conrl-foo under t.lio Court Foes Aot, Jind diioeted the 

plaint to l)t! reooivod, roniandiii^^ the casii to bo tri(?d on the inei’its. 

A^^iinst the f>r<U‘r of tlu* District Jnd^o tiu' dcfendafits a])]iealed to the 
ni;^h C'o\irl . 

^^r. Suntlrl for the Appellants. 

Hahoo .SV^/Zf/yv/y// Siuffti forllu' ftespondents took tlu? i)i‘eliininary o))joction, 
that a si'cond jip]K*al ai^ainst tlu; order of tlu; District .Judj;e would not lie. 

[194] 'I'he Judgment of tlu; Court (Mfitj-IU and Maci.EAX, JJ.). was 
d(*livert;d hy 

Mitter, J. (who, aftcu* stating tlu» facts, continued as follows) : It soeius 
to !)(' doubtful whethi'r lh(» ordcu* in qiu'stion falls within the definition of 
the word ‘ d(*(;i(H' ’ in s. ‘J of the (^ivil Di’ocoduri' Code;, Section i2sa\s: 

“ ‘ D(;cr('e ’ means the; foi iual expression of an adjudication u|)on any I’ij^ht, 
claim, or delVnc.c; s(M u|) in si Civil (^ourt, wlum such sid judicsition, so fin* sis 
ri'i^ards tiu' C^surl (*\|)res-.in.^ it, d(»cides the suit on sippesil.” The of)l\ vvsl> 
in w’hich tiu' osdfM’ of tlu' District .iud^e; mji\ be* brought wdtbin the definition 
is h\ holding thsit it is an sidjudi<*:il ion on tlu; ri;^ht of the ])huntilTs to have 
tlu'ir suit, luxird upon the plaint with the court-fee wdiich they luive psiiil, sind 
that il wsLs thsit jij^ht whiedi wsis determined by the District Judf^i'. Ibit it 
s(‘ems to nu‘ that it would be si slrsiined construction of tlu* words of the 

(h'linition .i»iven sd)o\(*. llow(‘V(*r, without ex))ressin.!L( a decided oi)inion on 

this point, it s(*ems to us thsit tlu* apiiestl must fail on the nu‘jits. 

I’he law' with r(*ference to tlu* jisiyinent of the court-fee in a case; like; 
this is to he* found in cl. o, s. 7 of the (’ourt Fees Act. f^hat clause; says ; 

In suits for the; iiossession of tsiiul, hous(*s, anel i^sirdens. aetcordinj; to the; 
vsiliK* of the subject -msil tei’ ; and sucb vsilue sluill be dee'nu*el to be, wlu‘re the* 
subie*e;t-imitter is land,” and soon: the s(;versil siib-eli visions of tlu; clause; 
show' how diflerent kinds of laiul are; to be assesse^el for the purpose e)f the 
e;ourt-f<*e. liookin;^ to those* sub-divisions it a])pe;{irs to us that the prese;nl. 
e*ase e‘e)nu*s within the first psiil of siib-di\ ision (y/), whie-h is to the e'fl'ect, 

that “ wlu*re* the bind forms an e;nfire estate*, or a eb*tinit(* share* of an 

e*state, pa\inL; annmd ri'Neniu* to (love*rnme'nt, anel suefi reve*nue is permaiu'ntly 
set.llt*d, tlu'ii the* stamp-fee* is to be assessed e)n te*n timers the; revenue* 
so |)a\able*.” It is (rontende'd on befialf of the; appellants that as tlu* 
suit was not broui;ht hy the* proprietor himse'lf but b\ the* nud\ura.ridars, 
this clause; eloi's not a])pl\ . We; are* of e)pinie)n that thi*re; is lu) loie;e; in 
this coni (*nl ion. If it was the* inte*ntie>n e)l the; i je*e.islature;, that wh(;re a suit 
is not hroui^ht. h\ a pre>ji ietor of an entire* I'state but by suborelinate 
ti3nure-lu3lde;rs, such as mokiirarielars, there shoulel lx.; a diH’ere;nt w’a\ of 

[195] asse.‘.sin;4 the exjurt-fee, that we)ulel ha\e been clearly expri;sse*el in e)ne of 
the clause's eif Ihis se*cl.ion. liefeirinj; te> all the e;i ■use;s, it ise;\ielent that there* 
is lU) sepaia-u* proNisi(.n for a suit like the* one w hie;h is ne)W' unele;r our e;on- 
sieleration, that is, a. suit b\ a suborelinate; ti;nure-lu)leler. Therefore, if. is cle;ar 
that tlu' pre'sent case; e-omcs within subdivision (ey) of clause; o, s. 7 e)f the 
Court Fi*e*s .\ct. ll cannot be s.iiel ibat this is not a claim for lanel wdiicb forms a 
ele f'mite* share; e)f an e*state pa> in{^ annual revenue te; (je)vernment, suedi revenue; 
be in.^ |)e;rmanenl 1> se'ttle-d. All that is saiel in suj)j)e)rt. of the; e)rder of the; 
Munsif is. that the* suit is ne)t brouf»ht b\ the iirojirietor himself; but that is 
no j^rounel fe)r holdin/4 that the* etlaim eloes not ceune w ithin s. 7. 

W'e* are*, I lu*re*forc, of e>pinie »n that the oreler of the; District Juelf*e is e.eaiect. 
In conclusion, we* w«»u!d remaiL that the; Munsif was clearly in eriorin elirectine^^ 
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tlio phiiiit to Im rejected utter having ri>.i;istere<l it and taken evidence upon tiui 
issues recorded by him. A plaint can oidy be reiected under s. 51 l)e('ore it is 
registered. 

Tbe ajipeal is dismissed with costs. 

A/ipctf/ (hsniissrd. 

NOTES. 

[I fmiii (.lu- Imm* liold lli.iL IIk- pl.cml. Ih.* ri*jfcn*(l 

il.s n'f’istriil.ioii .oi<l .il. .m\ of Uifsviil. (iUOr>) .Jl ('.il.. *J0 I'Ml. I \1\ 

IIC.W.N., :J8 i:\l.LT. srio: (JSWM 12 All., oOS ; 27 C.il.. :i7(i ; (ls;)n) I'.II.Ii., 

(IH‘)2‘)()) Vol. II, 2:)S; (l‘JO.O)l N. L.H., KKi.] 

[8 Cal 195] 

AL*rKLIATK CHIMINAI.. 

The (Hit SefHef/ther, 
l'lii:sj:NT ; 

Mu. .Irs'i’ici-: Mittku and Mu. .Justk i-. AI.V(Li:.vn. 

In the niatUii’ ol the i^elilion of Jvaduinalh Sbulia. 

Tbe J^]m press 
versus 

Kadoinatli Sbnbu. 


K.retse Ae( (Hetuf. Aet VII oj hS7H ss. AA’, ,VJ,(tnd (i I Ileuq. Art l\ (\f ISSl)^ 
H. 3/ -Selhuij sjuntuous htjunr ii't(/u>ul Iteetise -Iiettsous 
Jar Jnid/Uf/ of Alutfisirttle ni ruse of ran ricltou la he rerartled 
Cmtunal Trocediue Code (Art X af s. 'TT, , rl. (h). 

A ^I.i^istr.iU*. ni cases where no a)i]>eal lies, is ht»uinl lo ree«)id a brief stati'meiil f*f his 
re.isoiis fur (‘unvieling an accused. 

[196] Wlieri' a ])crson is a rrestt'd , and i-erhiin eh.ir‘.;cs are entered against, him in the 
Pulice l)uuK, he sinmld not., on Idie da\ of trial, ’occ.illcd upon to mecL «)t.hei ch.ir^es without 
])ri‘\uais intimat.ifm hciii;; f;i\on to him of the .uhlitional eh.irecs. 

Onk Iladoinatli Shaba was arrested on tin; l‘2ili .lul\ ISHJ, and charged 
with selling (under s. Or] of Jleiif;. Act VTl of JS7S) and having in bis posses- 
sion (under s. (34) imi)ortcd spii'itiious liiiuors without a license. 

Tbe ])risoner was leleased on ))ail, and the ease jioslponed until tbe ‘jritb 
duly L.S81, when tbe Magistrate tried him suinmaiil\ on tbe following; 
ciiar^es : - 

l.s7. - Refusal to firodiice license (s. of}). 

'Jud.- Illef,^al sale of imported liquors (s. od). 

drd. -Illcf^al possession of imported liciuors (s. (il). 

Uh. -Breach of condition of license (s. ofl). 

Tbe prisoner pleaded not ;;uilty, Imt was found guilty under ss. 03 and Oil, 
and lined Rs. .100. 

•Criminal ^fotion, No. ‘22.‘I of 18H1, aj^.iiiist the order of l\Ia)or \V. Hopkiiisoii, 
Cantuniinmt Mafjistratc of ilarrackpojc, dated the 2uth Jiil\ 1881. 
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No slatemont, lio\vcv(!r, of fclio f,n*()uiuls for his conviction was recorded, 
as required hy s. ‘227, cl. (//) of Act X of 1.872. The prisoner api)liod to the 
Jlip*h (vourt und(?r the revisional section. 

Jhd) 0 () Jdfinh ( 'lunidrr Scat for the p(?titioner contended, that the conviction 
und(u* s. ()l was imd, as that section had hofui re])ealod hy s. 2 of Beny. Act 
IV (jf 1881 ; and that the whole conviction was ille/s'al, no f^rounds havinj* been 
fiiviMi for the conviction as required by s. 227, cl. (//), of Act X of 1872. 

The Judgments of the Court (Mittkp and Maclkan, JJ.) were as 
follow : — 

Mitter, J. -Tiu*. petitioner, it is said, owns a wine-shop in the villaf^e of 
Chundun .[‘ookur, within the jurisdiction of th(j Police station of Jbirrackpore. 
On the nif;lit of the Pith July he was arrested by Inspector A. H. Pricluird, 
and taken to the Police-station. 'Phere the Inspector entered a charf»o a^^ainst 
him foi* sellinjj[ and having in ])ossession Bnf*iish litpior without a license, lie 
was reh'ascid on bail, iMMn;^ directed to appear before the jMa^dstrate of Harrack- 
])ore the next da\, the IJth Julv, to answer these chavf^es. On his application, 
[197] the case was postponed to the 251 h July, on which date the Maf,‘istrattj 
tried him summarily for the follow in^,^ offences:- 

Jst. Refusal to ])roduco liccuise (s. 59). 

-Illegal sale of imported liquors (s. 53). 
drd. — Illegal possession of im])orted liquors (s. (M). 
ft It. Breach of condition of license (s. 59). 

MJie ])etitioner pleaded not guilty to all the charges. But he was found 
guilty under ss. 53 and 59 of the Act, and fined Rs. 100. It is not stated by 
the Magistrate whether both the charges under s. 59 were established, oi* only 
OIK' of them. Under cl. (//) of s. 227 of the Criminal Procedure Code, the 
Magistrate is recpiiretl to make a brit^f statement of tlio leasons for the convic- 
tion. But no such statement has been recorded. JJio trial has been indeed 
too suininary, the recoid and the register kept undei- s. 227 furnishing no 
information as to the ground upon which the conviction is based. 

Now, as far as the charges one and four are concerned, w'e tJiink the 
Magistrate should not have tried the petitioner for them. He was arrested, 
and a charge was entered against him for selling and having in his possession 
im])orted licpior without a license. He would, therefore, he i)repared to meet 
these charg(\s alone. Tt does not ai)pear that, between the Pith of July and the 
25th of that month, wdien the trial took ])lace, the i)etitioner had any intima- 
tion that he woukl be called upon to meet othei’ charges. Tn our oianion, 
therefore, ho should not base been tried for the first and the fourth charges 
mentioned above. 

As to the charge under s. (il, probably the Magisti'ate w^as not aware that 
that section has been repealed by Act IV of this year, s. 2. There remains the 
charge under s. 53 for the sale of imported liquoi' wdthout a license. In the 
al)senc(i of the reasons for lhc3 conviction, it is impossible for this Court to 
judge how’ far this conviction is legal. From the explanation submitted by the 
^Magistrate, it does not appear that there was any evidence of the sale of 
imnortcfl licpior. Be that as it may, w^e think that, under the circumstances 
of ’ his ease, the conviction should be quashed on the gioimd that the Magis- 
trate omitted to record brielly the reasons for his finding which he is required 
to do under s. 227 of the Criminal Procetluie Code. VVe accordingly set it 
aside, and direct a re-trial of the ])otitioner [198] for the alleged offence of 
selling imi)orted liquor without a license under s. 53. The question, wliothor 
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tlie petitioner will l)c entitled to tlie refund of the line oi' not, will depend upon 
the result of the re-trial. 

Haolean, J.-- The proeeediiif»s as reeorded in tlie register kept under 
s. 227, Act X of 1872, are not sufficient to indicate that the conviction is 
su])j)()rted by ]jroper evidence. The brief statement of the reasons foi- convic- 
tion required by cl. (//) is entirely wanting, and the e\[)lanation contained in 
tlie Magistrate’s letter of 19th August is not satisfactory. 

In the first place it appears, that the accused, so far from not producing 
• a license, jirodiiced two. They were, however, for sale of country sjiirits. It 
is not alleged that the accused Wad a license Inmself for sale of imported liquor. 
So he could not be jmnished for not producing it. 

The next charge is for selling imi)oited liquor illegally. The record does 
not show how this chaige was ])roved. But it api)ears that one Dwarkanath 
(ihose produced a license, and stated that the accused was his servant. This 
the Magistrate says ho does not believe, having regard to something that passed 
in his Court in May last. That record is not evidence in this case; but if it 
woie, the presumi)tion is, that the quaiTcl that occurred there has been followed 
by an alliance between the two men. If Dwarkanath is selling spirits at two 
shf)ps under score of one license, ho should be proceeded against for any offence 
he thus commits; and the accused, if lie abets that otrence, may also be 
proceeded against as an abettor. 

Possession of imported liquor must be dealt with under some section 
other than s. 64, wliich has been repealed by Beng. Act IV of 1881. 

The last charge is of a breach of the condition of his license. The record 
does not specify the condition h]-oken. 

I vastly, the conviction should have stated which of the offences was 
punished, and by whnt amount of line, as the penalty under s. 59 cannot 
exciced Rs. 50 for one offence. 

J concur in setting aside the conviction and directing the Magisti‘ate, if he 
thinks necessary, to ro-ti’y the accused. 

Conviction act aaidr. 


[199] PKIVY COliNCIIi. 


'I’hc hit Juhj, iSKl. 
rilKSENT-: 

Sill JS. I’HAcoi'K, Sill M. E. Smith, Siii R. P. ('oi.iami, Siii R. 
COUITI, AND Sill A. Jioimui sii. 


Raja Uilaya Aditya Deb and another J’laintitfs 

versus 

Jadab Lai Adit\a Deb Defendant. 


lOn .\ppeal from the High Court of Judicature at Foi-t William in Bengal. I 
llinda Law— Alicnaliou of nnparlihlc estate — Family nistoin. 

IniparfibiliU of an does not, as ii nnittcr of law. n'lidcr it iii.iliunalilD. 

'riiHowni'r of an ostatc whidi dcscuiids as an impart ihk; iiiherit.iiu'c is not, liy reason of 
its im]>artibility, rcstriotod to making grants or gifts enurmg only for his own life. Thr 
power of alienation resting upon the general law, inalienahilit\ , if existing, must depend 
upon family custom in this respect, and of such custom proof is required. 


Ill 
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\nuntl hat Snn/Ji Ik'ti v. MalunaJ Dhcriti dura Nnrain lico {h Mnoi-c’:, 1. A., H‘2) 

Ill tluj case of .1 Mlnl.ir r.ij, <if wliicli Mn* lal-elx dcccasi'd li.ija had inadt' a iiK'kurari 
p.ilL.i, Mrf<i:iiil ill |K‘r[)ct,uiL\ , of p.irl of tliu /.iiiiiiidari lands Lherefo l)olonf•lIl;,^ in favour of a 
youiif^cr son, il. was f.-nnd. thaL Lhe only '.ustoin jirovcd was, that ih.' raj estate des« (’nded to 
tli(! eldest son to till* exclusion of the uther sons, .ind that there was no ]noof of a (‘Ustoiii 
prohihitin;; sin li an alii'iiation as that made h\ Mief^rant. 

I/i'hl, tliat the nioknran f-raiit was not inv.ilid.iled 1)_\ reason of the raj est.ite hein/^ h\ 
eiisLoni iinpartihle. 

• 

A1’I*I':a1j IVnm ;i (hicauu of Ji Di visioiuil IJciicIi of the Ceiirt (Hth 

Apiil 1S7‘J), ailiniiifiiA a tlec-ree ortho Olliciatiiif; Judicuil Cniinnissionef of 
C^luitijL Na^piii* vfith M:i\ IS7H), {tHinniip; a decree of the Deputy Oomniis- 
sioiier of Maiihhimi (dOth .iid> 1H77). 

The /aniindan and tiiidar raj of Patkuin, in Zilia Maidihiiin, in Ciiutia 
Na^^pin- |.sul)|iHd. to the jirovdsions of liej^. X of hSOOj ‘ was an ancient 
principality, desct'iidin;^ [200j as iinpartihle inheritanctj b\' primogeniture. 

'riie late Ka-ja having died in l•S7^J, the raj wa.s held hv' his eldest son, the 
appellant, witih whom was joiiu'd as a party Paresnath (i hose, the mana/^er of his 
raj tisl.ate, appointed under “I’he Chutia Nagpur hbicumhered histates Act, lH7(i.” 

The res|)ondent was the younger half-hrol her of the appellanl,, and to him 
the deceased Raja, Ids father, had, in IStiH, made a p,rant of certain villa^^es 
h('lon^in^ to I ho raj ostattj. d’lus i;rant kiave rise; to the (juestion now' in 
dispute. 

Two inst ruiiKMils, of whicdi the ;*enuineness was not (]uestion(*d, wert; 
executed hy the Raja, one on the^JOth .\pril, and the other on the dOth 
NoMMiiher IHtiH. The first was a pon-haha mokuriiri pntta, or jun’inanent 
^I’ant for consideration, from ^(uieration to j^naieration, in consideration of 
Rs. 1,*J0() paid, k* ran tinj 4 to the respondent tw'o villaj^es in the pai>;ana of 
Patkum, wdiei’eof oiu’ was stat()d to have been previously j^ranted to him for his 
maintenance. I’lie second was a khorposh inokurari patta, or fiermanent 
^rant for maintenance (lit. for food and raiment). J5oth are set forth in their 
Lordships’ judk;ment. 

The suit out of which this ajipeal arose was brought by the a.|)|)ellant to 
set aside those ^rant,s, on the f.u*oimd that they were contrary to tiu' caislom of 
the family, wdiich w'as, that youni^er bi-others (called ‘hakim’ and ‘ konwar, ’ 
and the rest ‘ hds, ’ according; lo the order of their birth) should receive* suit- 
able maintenanc(3 from then- ebhjst brother, the Raja, for the time bein;^, and 
not by the ^^ift of Ihepaieiit Raja, decease<l. Jt was also all e^^ed that any 
^;rant for a loiik;(Jr iieriod than the life of the Raja could 1x3 s(;t aside by his 
successor. 

The defence insisted on the validity of the L;rant. The lirst pait of the 
custom abo\e statiul was cslablishcd, and no (piestion aro.se on this ajijieal as 
to the second, or ‘ khorposh patta; three Courts in India having' concurred 
in lindinj; that, by the custom of this family, any |)roj)orty of the raj estate so 
^•rarited by a father for maintenance was resurnable by the succeeding; Raja. As 

* A Kcj^nljiLinn for pruvontinj^ llic rlivisioii of liiinh'd ixstiitos in Llin .Iiiiif{l(* i\loliii1s of tin* 
/ill;di of .Midn.ipnr .11x1 otlxT di',trii't.s. Scrtion ‘2 enacts, ili.it “ Reg. XI of 17U;3 sluillnot 
l)e considoied to supersede or .ilTeet aii\ established u.suge wliieli max have obtained in the 
Jungle Mehals of Alidn.ipnr and other distriet.s hy which the sueeession to landed estates 
(the pioprietor of xxhieli may die intest.ilc) has hith(*rto bi'cn considered to devolve on a single 
Jieir to the exelusion of the other Jieirs of the deeeased.” 
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to so iTim}l) of tl>c decree as was based on this liiiditiK, no a))|)oal fi’oni Llie 
decision of the Ilif^h Court was i)refei re<l. 

[201] Witli I’Of^arcl, however, to the ‘ i)on-hah:i ’ niokuniri patta of 3()th 
A])ril IHfjH, the Deputy Commissioner of Mjinhhum found tlnit Mie j^rantin^' of 
it wa.s not (jontr.iry to family (ujslom. And, allhoii;*h he was of opinion that 
the alle;’ed eonsideration of Ks. 1,200 had not passed, he was at tlu^ same time 
of opinion, that the rij’ht to alienate h.nd heloni^iiif* to tlu^ Patluim Tiaj had 
been pi*oved ; and he, thei*efoie, held this patta. to he valid. 

* The j^laintitf, accordingly, obtained a decree for ])ossession of the villaf^es 
comprised in the ‘klioriiosh ’ moknrari patta ; and his claim foi* the two villa^<!s 
i*ranted by the ‘ ixin-halia’ moknrari patta was dismissed. 

l>oth parties appi'aled t.o the Judicial Commissioner of Chutia. Naj.ipiir, 
wdio c.onlirmed the di'cree of tlie l^i^piity Commissioner of Manhinmi. 

A J)ivisional Himch of tlie ITi^h Ckiurt (Mi. Justice JMiU'II and ^^r. 
Jnstiia* MT'r'ri:i{) dismissed th^^ ajipeals ]»referr»‘d l)\ holli partii^s ai^ainst tihe 
df'ci.don of t he J udicial Commissioiu*!*. 

The Jiidf^ment of the llii^li Court is report(‘d in tlie Indian (jaw Hepoils, 
T) Calcutta Seri(‘s, p. 1 IS. 

On tliis api»eal, 

^Ir. T. h\ and Mr. J, T. \\’(khI h>//(' appeared for the 

Appellants. 

The Ui'spondent did not appear. 

For the appellants it was argued that tin* pon-haha moknrari patta of the 
JOth .\pril iS()S, was, in substance, a .viraiit h\ tlu* Kaja foi- 1 la* maintenance of 
a yoiinL*er son ; conse(|uently, to inainla,iii this ^raiit would he to jiei’mit a mere 
evasion of the famil\ (‘iistom which had been upliold m dealin^^ with the othei* 
jiatt-a. JJie iiipiart ihility of the Fatknm llaj, and th(‘ (Uislom in i*e^ard to the 
maintenance of Nounj^er brothers, havinj^ heim established, tlu‘re was no autho- 
rit\ shown for the act of the late llaja. in alicmatm.i; part of the Haj (‘state. 
Ut*ferenc(‘ was m.ide to Aimnd Lul S/H(fh hen \. M(( luwft i<f Dlunif (I f( i innn imi 
Hci) (5 Moore's I. \. S2), Jichrc l^tiuclutut Kommurf \. (dm rn jd i I m umu n i u 
Deo (fi S. 1). .\. Sel. Cal. 140), .l///s’s/. Sotth-r Kniurifi \. Pnun(H) (OS. I). A. 
S(‘l. (3a.l., lo4) and M (dm min ( I nt nimmm /hu \. I mind Lid Sun/li (0 S. \). A. 
Sel. Cal., 2H2). 

[202jj J’h(!ir Lordships’ Judgment was th'livered h\ 

Sir A. HobhousC. In this ease the onl\ appellant the othei' ])lainlLjr 
in th(‘ suit hein^ the mamii.ier of the estate ol the liist. jilaiutil'f is the Ihija 
of Fatkuin, in ('hutia Nai^pur, and he is the son and succc’ssor of Ihi.ja Shat- 
root^hun. 'The ra] is admit ti'diy an mpKirtihle raj, and oiu' hi wliich t he custom 
of [)rimot»(*iiiture (*\ists. J’hei'o is also a custom that tlit‘ \oimL*er sons of the 
Raja are entitUsd to maiiitcmaiua', the second heii 4 ; called ‘ hakim, ’ tlie thijil, 
‘ koinvar, ’ and tluj fourtli and suhseipient ‘ laJs ’ ; hut the mainhmancc! ;^i\en 
accordint 4 t(.) this custom (abases w ith the life- of the .ei antor, and has to he 
renewed upon a succession to the raj. 

The late Raja Shatroc^i^hun, duriiif^ his lilelime, ('xecuted two instruments, 
-one l)einti[ called a ‘jion-haha’ inokurari patta, or ptaiiianent lease' at a fixed 
rental granted in consideration of a honu^* or fine; and the other a. ‘ khorposh ’ 
inokurari ])aitla, or pi'rmanent maintenanen grant. Tlu^ pon-haha mokurar 
patta wuis the first, being dated the ‘101 h Aiiril I.SdS, and is in tiu'se terms : 
“This molvuiari patta, on i)a>nient of bonus,* i.s executed. Within my 
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ziiinindiiri of l^irf^ana Patkuni, appeitainin^* to tlio sub-clistrict of Division 
Maiibluun, tho ontire Mouza Kalliaiipore (beinj^ one inouzaj as per boundaries 
given below, was previously lixed for your maintenance. Now, excluding it from 
that maintenance, [ make a mokurari settlement of the above entire Kalliani)oro 
(one moiiza) and jhiiTiri (one mouza), with all rights ap])ertaiiiing thereto, in 
all two monzas, with > ou, by means of a mokurari patta, and on i‘ecei])t of a 
bonus of Its. I, ‘200, and at an annual mokurai i rental of Ks. 8/5-10-2-2-2.” 
Then, after some further passages, it sa>s : Neither f, nor my heirs, shall 

have any other right in those two mouzas heyond tho above fixed mokurari 
rent.” 

The other instrument is dated tho 30th November 1808, and is in these 
terms : “This mokurari |)atta for maintenance is executed. My second sou 
and the future hakim, Keshub hal Adit\a Deb, deceased, having died, and you 
being at jiresent the second of my sons, you will, according to the special rule 
of our rajdliani, become the hakim on my death. [203] A gift was, 
therefore, made to you before of one Mouza Doodri, one Mouza Ghanida, 
one Mouza Laya, one Mouza Kallianpore,” -and so on, naming other 
mouzas, in all eight without any title-deed, and for > our maintenance as 
hakim, and you are in possession of those mouzas. Now, considering it 
projier to execute i deeil in icspect of seven of the above mouzas except Kallian- 
j)ore, I execute a deed for tho nanaining seven mouzas aforesaid with tho 
exception of one Mouza, Kallianpore. You shall coTitinuo to possess and enjoy 
the rights apiiertaining to thti seven mouzas a-foresaid, lying within tho follow- 
ing boundaries, by right of maintenance, during your lifetime.” Then after 
some other passages 1 made a gift of Mouza Kalliari])oi‘e for maintenance. 

I have excluded that Mouza Kallianpore, and granted >ou a mokurari settle- 
nuMit of tho same along with Mouza Jhimri by a separate deed, and on another 
date, the 19th llysack of the present year.” These two instruments wore 
given to the I'cspondent, vvho was the half-brother of t he appellant, and Inid 
been the third son of liaja Shatrooghun : but, in consecpiemte of the death of 
his brother, had be(*-ome, when the instruments were executed, the second son 
and the future hakim. 

It is to he observed here with reference to the intention of these instru- 
ments, that Kallianijore had, as is stated in tho lattei’, been originally given 
foi‘ maintenance, hut it is withdrawn from that gift and is included in the othei 
nu)kurari witli the j\fouza Jhimri, showing that Kallianpore was no longer 
intended to be for maintenance, and that the instrument of the 28th Aj)ril 18()r) 
was not intended by tlu'. Raja to he of the nature of a maintenance grant, hut 
was intended lo he a gift, (U*, as he thought it would be safer to make it on 
the face of it, a mokurari !• r consideration. 

The suit is brought by the eldest son, the ])resent Raja, to set aside both 
these i’lstruments, and f(jr possession of tho mouzas included in them. The 
low(M' Courts have found that the instrument td‘ the 30th November 1808, 
w'hich is described as being a mokurari palta for maintenance, ceased to have 
efi'ect on the death of the grantor. Raja Shatrooghun ; and there is m^vv no 
(piestion with reference to that part of the decision of the I ow^er Courts. 

[204] 'I 3ie (piestion in this appeal arises upon the instrument of the 30th 
.April 1808, and it is contended that the estate being imiiartible was inalienable 
as their Lordships understand the argument by reason of such imjiartibi- 
lity ; and further that, there being the custom to give maintenance, this instru- 
ment was in reality for the i»urpc»se of maintenance, and consequently subject 
to the lindtatiun, which is part of the custom, that it could not remain in 
force heyond the life of the grantor. 
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Now it is important to see wluit lias been round by the lowoi’ Courts upon 
tliia subject. The Deputy Commissioner lias said : — “ Witli regard to the 
mokurari patta, I hold that plaintilT has failed to prove that tlio granting of it 
was contrary to family custom. An attempt lias been made to show that the 
deed should be thrown out, because it is more than doulilful whether the (;on- 
sidoration recited in it over passed ; but 1 agiee willi the defence tliat such 
^shifting of the plaintit’I’s claim can’uit Ijo alhiwed. J lia\e not a shadow of a 
doubt that the late Eaja did grant the deed to the defendant ; plaintiff himself 
does not deny it. But whilst J cannot allow the shifting of the claim, 1 hold 
that the fact, if fact it be, and I believe it to be a fact, tliat the consideration 
of Rs. 1,200 did not iiass, is a valuable piece of evidence. If no consideration 
passed, does it not pi’ove that the late Kaja was not sure of bis ground ? ft 
seems to mo bo felt that he was going somewhat near a breaking of a family 
custom which the Courts might possibly not allow, and therefore be wished 
to give a business look to the transaction :ind pu*Lt;nd to take a consideration. 
If 1 am right, what was the family custom V I think that referred to by lleg. \ 
of 1800, that a zamindjir, such as ]ilaiiitiff unpiu^stionably is, succeerls to all 
that his father cannot by such custom alienate. So far as I lie evidemee goes, 
f am of opinion that even if Sliatrooghun had made on pa.p(T, what I believe 
ho made in fact, a iiresent of the mokurari lease to the defend;! nt, tiu? plaintifl 
could not have set the deed aside.” This shows the Deputy Commissioner 
considered that, altliougli it bad not been proved that the consideration iiassed 
as stated in the instrument, a gift of the lease was in fact made to the defen- 
dant. Biirther on he says: — “ It appears to me that the right to alienate land 
in Patkum has been jiroved, and [205] therefor!' that the mokuiai'i grant must 
stand. The granting of a niukurari is a favour on the jiart of tiie grantor, the 
obtaining of maintonaiice is a right on the jiart of the grantee : ;uid the Courts 
of this district have been in the habit of lading down what maintenance an\ 
particular member of a zamindar’s famil> shall he entitled to recover.’* Here, 
therefore, we have two distined. findings: one that this was intended to la^ a 
present to the defendant, tlu' respondent : and the otla'r that llu'i e was a right 
in this raj to alienate land. 

The case then went by wniy of apiieal to tla* Judicial Comniissoner, and 
he agreed with the Deiiuty Commissioner in the finding as to tht' considera- 
tion. He says: ’* There is no doubt wliaUwer, as the lower Court hokls, that 
the receipt of the Ks. 1,200 by the grantor is a, comjilete fiction, .and ( hat tlie 
transaction was not a business one, hut a, simple gift to defend.ant. Mut t.h(*.n 
the question arises what was thereto prevent the Eaja from making a mokurari 
to the defendant in the same waiy as he might to a strangc'r, e\('n il no i)nn 
(considenition) passed?” Further on he says : ” 1 think f ought to coiitiini 
the decision of the Dejiuty Commissioner. The general iiower of alitmation 
on the part of the late Kaja being, J think, established, and (Ik' mokurari patta 
being undoubtedly genuine and registeied, it lies with liie plaintiff to sliow^ its 
invalidity ; and this lie has attemiieil to do by maintaining that it is contrary 
to family custom.” And in a later paragrajih he sa\s, — “ J'luit custom has not, 
1 think, been shown to he opposed to the mokurari.'* Therefore, the Judicial 
Commissioner quite concurs wuth the Dejiutv Commissioner in the findings of 
fact. 


Wlien the case came before th6 High Court, the Judges pointed out that 
it was necessary foi* the idaintiff, in order to succeed, to show' that there was 
some custom which would prevent the operation of the general hiw which 
would give a power of alienation ; and the> s;xid that the only custom proved 
was, that the estate descends to the eMest son to the exclusion of the other 
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sons, jind that, inst(3ii(l of t.hore l)olni* proof of ji [206] custom against aliena- 
tion, what ovidtMKjo there was, showed that alienations liad been made. 

('pon those findings th(3 (|iiestion whether the mokurari patta is valid oi' 
not seems to be conchidcMl. It eoidd only l)o im])eached either upon tlie ground 
tliat it was reall\ int(3nd(Hl to be a maintenance grant, and so would cease at 
the death of the grantoi’, oi’ that, either by law or by jl family custom, there 
was no power to alienate* any part of the raj. Tt seems that there have been 
some d(*(asions in India in which it was considered that tliere was not a ])o\ver 
of alienati(jn in /amindaries of this kind. P>iit on(3 of tlu)se decisions came before 
tliis J^oard in t,h(* case of Atunu! Ltd SiikjIi Jiro v. Malmriij Dhcraj Glint 
XdKini th‘n (.“) Moore’s 1. V., Si^), and thtav th(*ir Lordshij)s considered that 
th(5 inali(‘na.hilit> of tht3 /amindai’i was a matter to be proved ; and as it 
ai)])ear('d loth(*m that it had not be(*n siillicic'iitly establisluid, tliey proceeded to 
consider w’lii'tlua* oi* not th(i ;.;i‘ant that had b(*en mad(3 W'as for maintenance. 
They certainl> did not (*onsider that, as a matter of law^ the iFnpartibilit>’ of the 
laj made it imilienaljh*, hut their Loirlships tr(;a,ted the question of inalien- 
ability jis one depending u|)on famil\ custom, which would retiuire to be 
proved. Jlt*r(‘ tlu? findings a.r(* very distinct that tliere is no such custom in 
e\ist(3nc(3 with n'fercnce to this raj; and their fjoi’dships, therefore, are of 
opinion tliat tile judgnamt. of t h(3 High Court is a correct one, and they wdll 
humlily advise Il(*r Majc'sfcv to attirm it and to dismiss the appeal. 

A pffcd/ (Jtsniis.sriJ. 

Solicitor tor the .\pp(*llants : .Mr. II. 'iirdsinc. 

NOTES. 

[1. HINDU LAW -IMPARTIBLE ESTATES - ALIENABILITY 

I mp.u 1 1 t'st.iU s .ii'i' imt pn'tn I iM This was tinally sutth'd as to ationa- 

tmiis inti'i rz/’ns iii (IS.SS) 10 Ml., '1~'> !'> I. .\ , .')! 1* (’ iwri’Miij; ( IS.S'J) ."j .ML, /)l*i,aiid iis 

to dcvisi-. I)\ (nil III (ISDS) ‘id M id.. TS*; i(‘, 1. A., Hd P. (L ; (1000) MO Cal., OIM IL C. 

I^iit malnaiahililv im:i\ .illach to siicli csl.itcs 1>\ sirtiu* of spc'ci.i! ciisLoiu (or the 
Statute) .--(iSSO) l.i Alad.‘ 107. 

See aUo (IHSS) ‘iC. 1‘. L. H., ill as to tin; appliCtibiliU of tin' gi'iifr.il law in the absence 
ol eiistoiii ; M(l Cal., OIM (liahililN Lo '*ali- b\ father): 11 CaL, 1L»M (adoption). 

II. DURATION OF GRANTS 

See (1005) 4 (’. L. 4., MOO as n'g.irds niaintenanee grants; MO CaL, iO (MM).] 

[207] Al'l'ELLATO CRIMINAL. 

77/C 'Ind Xorrnihrr, ISfSl . 

rjn:sKXT : 

Mu. dl'STK’l-: I'lMNSiM* AND Mu. .J fLSTTCK TdTTL:.\HAM. 

In the matter of the P(*tition of Ibiney Madluth Sluuv and another.' 

The hhnpress 

rri siis 

Haney !\radhul) Shaw and another. 

h].rciHe — Sdlo hn srrnint — Urnirh of rnnd thou of Girnisr -Bciiq. Act VII of 

s’v. //, i'f (ind o.O. 

The couvieiioii of ser\:ints of a lieniscd \endor of .-spirits fora hrcach of tin; liconsn is not 
neee>vsarilv illegal. 

* (Taininal Alotion. No. iflO of LSMl, against tin* order of F. J. Afar.sden, Ksr|., Chief 
Presidoney Magistrate of Calcutta, dated the 7th Septeniher IRHl. 
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hire Iskur Chundcr Shako (iU W. R., Ci-. Rul., .14) lollowcd. 

The EmiJresti v. Xuddiar Cliand Shuir (1. L. R.. 0 Cal., ; s.C., 8 C. L. R., 15*2) 
di&sciitcd from. 

Two scrviinLs of a licensed vendor of spirits \\\ Vi\ charged with having connniLLed two 
breaches of the conditions of the license, and the maxiiiiimi fine for eaeh breach was iiiMietod. 

JleLd, that the Magistrate was eompe tent to punish eaeh ot the servants separately in this 
nianiier. 

The excise oltieer, to whom a licensed \end<»rof spirits is bound to prodine his license, 
must bean excise otiicor of the higher grailcs, not an>' Roliee olliecr wbo iiin\ bi; exercising 
the powers of an exci.se oiliet'r. 

The petitioners in this ease were ehar^^ed holbie the Cliiel' Presidency 
Magistrate with having, on thcfJtli Soptemhor 18S1, ;it No. 8,0, South Collingaii 
Street, sold two bottles of imported spirituous liquor without an adrlitional 
license in contravention of s. 03, Peng. .Vet VIT of IH7S ; and tlun* were fur- 
ther charged with committing two breaches of the sixth and twelfth conditions 
of their license under s. 09 of Peng. Act VTT of 1878. 

The petitioners were convicted and sentenced each to a line of Hs. iOO,— 
oiz., E-s. 00 eaeh for two breaches of license. 

Pai^oo Siircnflrd N(Uh JhauKtr/i'n for the Petitioners. 

The OijicmLtiui SLaiuliiuj i'ounsrl (Mr. liomu rjee) appeared to support the 
conviction 

[ 208 ] The Judgment ol the Court (PRINSEP and TOTTENHAM, eJJ.) was 
delivered by 

Prinsep, J. — The petitioners in this case are two servants of a licensed 
vendor of spirits, w ho ha\o hooii convicted, each of them, for having, in broach 
of their license, //r.s/-//y, sold a bottle of lirandv which was cariitid off and not 
drunk on the premises; and smuu////, for having nduscjd, on the demand of the 
Police Inspector, to produce their license. 

As regards the lirst breach, an (objection is taken, that the master, the 
licensefi vendor, was alone liidde, and not the .servants. Two judgments of 
this Court have been considered by us on this point. : — hi rc Ishtir Chundcr 
Shnhd- (19 W. E., Ci'., Eul., 3 1), and the other, receiith delivered h> Mr. Justice 
PONTIFEX and Mr. Justice Kiktr>- The Einprcssw Xudduir i'lunid Shaw {i. L. 
]?■., 6 Cal., 832 ; S.(\, 8 C. L. E., These ilecisions are in conflict. Our 

opinion inclines to the di^cisioii in In re J.shnr Cluiiidi't Shaiut (19 \V. E., Cr. 
Eld., 3i) ; and having riigard to the fact timl I hat decision was not brouglit to 
the notice of the Judges who decided the more recent case, we think that wc 
lire justified in following it. We accoidingly hold, that tlie conviction of the 
servants is not necessarily illegal. 

The next objection taken is, thal, inasmuch as tliere was only one breach 
(d‘ license in this respect there should have been oiih’ one penalty inflicted ; 
whereas by reason of tlio inaximuin line having been imj)osed on each of the ser- 
vants, the jjeiialty has liee.n doubled. It apjiears to us that the Magistrate w’as 
coiniietent to punish each of the •>erva.nts separately in the manner he has done, 
if he found, as he atqiarently has found, that each of llu'm committed a breach of 
the license. Section o9 of Peng. Act VII of 1878 no doubt declares that the 
amount may Ihj recoverable from the masfei* : hut it doi‘s not necessarily follow 
that the servants may not he liable for the full amount prescribed by the laws 
although, i)ossihl\, the master may leasonahly object to he saddleid with more 
than one full penalty for the caiolessm^ss or neglect of his servant. Wo, 
therefore, think that the convictions and lines imposed, as regards this hieacli 
of the license, should be sustained. 
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[209] As ro^iirds the other penaltios for breach of liconae, in consequence 
of r(‘fus!il to produce tlie same on domaiul oi the Inspector Fitzgerald, ^vo 
arc of o])inion that the convictions and lines must bo sot aside. It has been 
argued l)\ the learned Standing Counsel, who appears to support the convic- 
tions, that, reaiiing ss. 11 and 12 together, the oflicors empowered under 
s. '12, iimong whom the inspector in the i)resent case is, must be regarded asexcise 
ollicers witliin tin*, terms of the Act, and that it would be impossible for a 
Police-onicer, so acting as an excise oHicer, to discharge his duties, if he had 
not pf)wer to demand the pi(3duction of a license. But, although he might 
properly demand tlu' jiroduction of the. license, and on refusal to produce it, 
])i-oceed to arrest or to contiscaie as allowed by the Act, it would not neces- 
sarily follow thjit such refusal would render the liccnse-liolder or his servants 
liable to line under s. f/.) for breach of the license, unless it were expressly 
provided tliat he or tliey were hound to iiroduce it. The condition contained 
in the licfuise is to the following ellect : “That he” (the license-holder) “ i)ro- 
duce for insjjection, on (huiiand of an> t^xedse oiHi;er above the rank of a head 
constable (U‘ chujn-asi, \u» licc?iis() and accounts, ” I'cc. 

Now, if the term the ‘ excise officer ' had alone been used in that clause 
of liii^ licens(\ we slioidd not be flisinclined to bold that it should bo inter- 
preted to jne.in a-n excise odieer within the meaning of the Al)kari Act; and 
therefore a Poliee-cjtlicer like Jns[)ector Fitzgerald was duly emjjowered under 
s. 42 of tlie Act. Iiiasmueli as that clause, of the license proceeds to declare that 
the excise olficer must he above the rank of a head constable or chuprasi, we 
are of oinnion that it was the intention of those who drew up this form of the 
hcense that the excise officer should ho an excise officer of the higher grades ; 
such an otficc'i* only and not any Police-oflicer who may be exercising the powers 
of an exen'se ollicer. In this view' of the to]*ms of the license, wo think that the 
conviction as regard'^ the second broach must he se.t aside, and the lines, if ])aid, 
lefuiuled. 


NOTES. 

[Thr- ( . 1 'p ^^.l . ovfTi’iilcd III -20 C.d., (jOO (UlO) I'M:’..: sic; aKo (1890) 17 Cal., 

oOO ; (ISS.J) 9 C.iL, S17 , (PJOj) 1 L. R., Si.] 
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[210] APPELLATK CIVIL. 

The 6th Januaru, 16H'2. 


Present : 

Mr. Justice Pontipkx. 


.Jooyulkishore Plain till' 

Jutoiiclro Mohun TaRorc Dcl'eridant. ' 


AppnaL to Pncji Council -Vatm of miit -Civd Prociidurc Code (Act X of 

1877), s. oiW. 

.1 and B purch.ist'd the jmUjic p re iportiCr>, dcriMiiR title* through different persons. The 
valuti of the* pro 2 )crtic> with mesne profits was over Us. 10,000. B granted two patiii leases 
ol the pr()i)ertie.s to different per.soiis. A was, therefore, obliged to bring two suits for the 
recovery of the pr(»perties, and the value of the .subject-matter in each suit was le.ss than 
Rs. 10,000. 

Held, that an appeal would lie to the Privy Council. 

This was an application lor leave to aiipcal to tlic Privy Council. 

The facts of this case suliiciently appear from the Judgment. 

Mr. Branson for the Appellant. 

The Advocate-General (the TIon’ble G. C. J\ntl) and Baboo Nilmadhab 
Bose for the Respondent. 

Pontifex, J. — 1 have already Riven my opinion in scvt^ral cases as to tho 
construction of the second clause of s. oUB of .\ct X of 1H77, which relates 
to a decree indirecth involving some claim or question to lu’oporty of like 
amount or value, when tho same title ap])lies to other property as to 
which litigation might arise, fri this case the fdaintil’f purchased two 
properties lor a cei-tain value, deriving his title from the reversionary 
heir of one N. C. Roy. The Tagore defendant purchased exactly the same 
pro])ertios, deriving their title through the widow of N. C. Roy. The 
question between the plaintih’ and the Tagore defendant is, which has the bettor 
title to those two properties under the circumstances. The Tagore 
defendant has put in an allidavit, from which it ai)pGars that the value of 
the two properties with mesne protits would be over Ks. 10,000. [211] The 

predecessors of the Tagores gave one of tho properties in patni to one set 
of persons, and gave a patni of the other property to another set of persons, 
and the plaintiff was obliged, therefore, to institute two suits for the 
recovery of the two properties. If tJie predecessors of the Tagore defendant 
had not executed the patnis, there need only have been one suit and appeal, 
which would have been valued at upwards of Rs. 10,000. According to what T 
consider to be the proper construction of this clause therefore, tho petitioner is 

Privy Council Appeal. No. 61 of 1881. 
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entitled to Ji-ppoal to Hor Majesty in Coiineil in both these eases, otherwise the 
act of the respondent’s predecessors ini^ht invalidate the plaintill’s right of 
appeal. Let, therefore, the usual certificates ho given. 

ApphcAition fjrnntcd. 


NOTES. 

[VALUATION APPEAL TO THE PRIVY COUNCIL - 

Thf' f(Jii.soli(l.itu)ii of suits IS .illo\vi<l ,- (11)07) Cal,, 100 (lOli) ; (1800) :10 

Cal., IKJ (100)— cvt'ji when the* ((iio'^lioii ot Itiir .u isfs in suiiiu of the suits oiil\ , tlie iLLtidiuneiital 
f|Uestioii heiiift (.oiinnou ; (11)10) I’l (’. Jj. J., uOM 10 I.C.. 1)07. 

The C.P.C., 1908 Or. 45 r. 4 lualu's express pnix f)U the suliject uf toiisulidiitioii of 

suits for the purposes ol the pccuuiarv \.iln.ihoii.] 


[ 8 Cal. 211 ] 

APPELL.VTE CRIMINAL. 


Tli(‘ 11 th Dccptnhri , x.S.b/. 
l’jn:sENT : 

Mu. Justice Pontifkx and Mu. Justice Kielji. 

In the matter of tlio Petition of Samiriiddin. 

The lOrn press 
ntrsK.s 

Samiruddin. 

Kotfli'ncc — iJijuKj .stiLtoiiicnt — Presence of acini^ed — Penal Code 
(Art XLV of l^bO), .s. 300 ~ ■ Frame ot ckanfe. 

The dvnig st.itenieiit of a tleceasotl pc'rsoii must be taken in the presc nee of the actiusrrl ; 
if not so taken, the writing eaimot be admittnl to prove the st.iteinout made. The st.itcmcnt 
in.iv be proved in the urdinar} vv.iv bv a peisoii who lu.ard it, .iiid the writing ina> be used 
for the purpose of refreshing the witness’ meijiorv. 

A prisoner was eh. irgfd with '’eaiising the d«’ath ol J by inllieting a. wound on him with 
.1 ’ehliimi,’ with the lutentiou of e.iusing bodilv injurv, siu'li a ^ wa, sullieient. in tlie, (,ourse 
of ii.itiire, to <MUse death, or wliieh he knew to l»e like]\ to cause di-ath.” 

Held, tluit the eliargj- w.i^ d('feeti\<- .ind im^xaet .is regarded the second and third e la ii.ses 
of tlio deHiiilion of murder i” .‘300 ol tlu* Pen.il Codi-. Witli reference to the. sci’-ond elaiisc 
It should li.ive run “ likelv to e.iuse the death ol J. tin* pi'rsini to wliom the harm was 
caused." W'lth reference to the third clause, it should h.ivc .'<aid " ordin.irv eoiu'se i>f luiture.” 

One Samiruddin was charged with “ causing the death of one ‘Laid Mir’ 
tih{(s ‘Baher Ali’ liy inflicting on him a [ 212 ] wound with a ‘ chheni ’ with the 
intention of causing hodiiv inmry such as was sullieient, in the course of 
nature, to cause death, or which he knew' to ho likely to cause death.” 

The dying statement of the deceased had been recortled by tlie Dojiuty 
^[agistrate as a deposition, hut it did not appear that the deceased liad been 
examint'd in the presence of the accu.scd ; this evidence was, however, admitted 
at the trial l)efore the Sessions Judge, although the Deputy Magistrate liad 
not been called to prove the wi iting taken down l)y him. 

^Criminal .Appeal, No. uO of 1881, .xg.iiii.st the ordt r of F. J. G. Campbell, Pisq., Olliciat- 
iiig Schsioiis Judge of Fnrrcodpore, dated the llth >Jo»ymbor 1881. 
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The incclical evidence iit tlie Sessions trial consisted of the deposition of 
the native doctor taken l)efore the ^Faftisti-ate ; hut no evidence was given to 
show that the injiifies were suflicient, in the ordinary course of nature, to 
cause deatli. 

The Sessions .ludge, concurring witii the Assessors, found the prisoner 
guilty under s. 302 of the Penal Code, aiid sentenced him to deatli. Tlio 
sentence was sent up to tlie High L/Ourt for confirmation ; and the prisoner 
also appealed. 

No one appeared for the prisoner. 

The Judgment of the Court lP(K\TIFK\ and FIELD, JJ.) was delivered hy 

Field, J.— -In this case onci Samiiuddin has been convicted of mur»ler hy 
the Sessions Judge of l^’urrecdpore sitting with Assessors, and has been 
sentenced to death. This sentence lias been red'erred for continuation : and 
the prisoner has apjiealed at the same time. 

In refeiTing the case the Sessions Judge forwards a c.opy of a letter received 
by him from the Civil Siu’geon, and exiiressing an opinion as to the nature 
of the wound inflicted upon the person of causing whose death the prisoner has 
been convicted. We cannot, r('ceive, or in any wa.\ act up«)n, this extr i-judicial 
matter. The. only opinion of the Civil Surgeon which can be consitlered in 
judicially dealing with the case, is an opinion oxpix'ssed 1)\- him when examined 
as a witness under the usual tests to which \\ilness(*s are subjected. 

The Assessors were of opinion that the prisoner should ho eonvicled of 
murder. Put the value of this opinion is very [213] much diminished when 
we fiTid that some important matter w hich should not have lieen admitted 
as evidence, was admitted to influence their minds. 

The piece of evidenee to which this observation relates is the dying state- 
ment of the decea-sed Baber Ali. This was recorded hy tlu^ Dejiuty ^^agistrate 
as a ‘ deposition ’ ; hut it does not ajijiear that Balioi* i\li was examined in the 
presence of the accused Samiruddiii, and unless he were so examined hy the 
Deputy iMagisti ale exercising judicial jurisdiet ion, 1 h(‘ writing made hy such 
Magistrate could not he admitted to prove the statement made hy the deceased. 
This statement must have been proved in the ordinai N way hy a person who 
heard it made. If the Deputy ^lagistvate had been called to prove it, he 
might have refreslied his iiiemorx with the writing made hy himself at the 
time when the statement was made. 

The prisoner was eharged with “ causing tho death of oni' Haul Mir, ahufi 
Baber Ali, hy irillicting on him a wound with a ‘ cliheni ’ with the intention of 
causing bodily injury such as \vas sullicient, in the eourst; of nature, to cause 
death, or w'hieh he knew’ to lie likely to caiuse death.” 'Phis charge w’as pro- 
bably intended to refer to the second and third clause's of the definition of 
miirdor contained in s. 300 of the I’eiial Code. Ibit it is defective and inexact 
as regards both clauses. With reference to tho second clause it sliould have 
run thus “ Likely to cause the death of Baber .\li, the jierstm t(j whom tho 
harm w’as caused.” With refcrciico to the third clause it should have said 
“ordinary course of nature." 

Tho medical evidence in the case is the deposition of the native doctor wJio 
wuis not examined in the Court of Sessions, as think ho should have been. 
This deposition goes to show that deceased “ died from gangrene of the loft 
lung and pleura brought on h\ ” tlie injuries observed on his body. The native 
doctor further says, that the wound inflicted on the (lec(?ased was sullicient to 
bring on gangrene. 
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There is no evidence th;it the injuries were suthcient, in the ordinary 
course of nature, to cause death. Tliere is no evidence that gangrene was a 
likely or probable I'osult of the injuries inflicted, or that death was a likely or 
necessary result of gan-[214]grene. The native doctor was not even asked, 
and did not say, whether the injuries inflicted wei*e likely to cause death. 

Upon the evidence on the record we thirdv that the pi’isoriei* cannot bo 
convicted of murder or of culpal)l(i homicide not amounting to murder. Upon 
his own confession and the evidence of the witnesses Palon Mandal and 
Holodhur Das we are satisfied tliat lie wounded or injured the deceased with 
a‘chlieni,’ and we think that lie ouglit to be convicted under s. 320 of the 
Penal Code of causing grievous hurt by a dangerous weapon. We set aside 
the conviction and sentence for murder : and convicting the prisonei’ 
Samiriiddin undei' s. 320 of the Indian Penal Code, sentence him to ton years’ 
rigorous imprisonment. 


NOTES. 

[I. DYING DECLARATION 

This LMst! w.is followed 111 n C. W. N.. ihil : (1880) ‘2 We ir, 75 3 ; .‘JOCiil. 059 18 C. W. N., 

081. Soo also 1 \V. Ilr., l'.X)9 9 Cr. Ti. J., 150; 1 f. C. 100, \vli(irr, a conviction was 

supported on clear proof of the dying ihiclaration. 

II. STATEMENT TO POLICE OFFICER REFRESHING MEMORY 

Sec aKo 8 Cal., 151 ; 81 Cal.. 1050.] 

[ 8 Cal. 214 ] 

AITELLATE CRIMINAL. 

The J4th Decevihcr, IHHI. 

Present : 

Mr. JrsTfCE Pontifex and Mr. .Justice Field. 

The Enijircss 
versus 

Kola Lalang and another. ’' 


Constructum of Act — lientj, Ael 17/ of 1S7S, ss. 7/5, 17, and (il — Spen/led 
quant it If of Spirits — Maxi mum amount. 

Penal Statutes must he construed .stricth , nothing is to be regarded as within the 

meaning of the Statute wl .- ii is not within the lottiT a.ii<l elearlN ami mtelligihly described 
in the very wordh of the Statute itself. 

Where, under s. 15,1 Peng. Act Vll of 1878, the Chief Commissioner of Assam, exercising 
the powers of the Hoard of R(‘\» iiiie, fixed, by :i Cire.ulai ordi'.r, the limit at six (piarL bottles 

* ('riininal Ueferenee No. ‘J08 of 1881 from the order made by C. flonovan, Esc]., Deputy 
Commissioner of District Kami‘«op, dated (lauhati, the 27th October 1881. 

t[Sec. 15 : — The sale of any excisable article in a larger quantity than is specified below 
shall he deemed to he a sale by wholesale, and the sale of any 
Wholesale and retail other quantity shall he deemed to be a retail sale : Provided that 
sale. the Hoard may, from time to time, i)y rule, fix any larger 

quantity as a limit for a retail sale of any excisable article : 

Spirituous or fermented licjuors imported by se.i, two imperial gallons, or twelve reputed 
quart bottles ; other spirituous or fermented liquors uxeeptiiig tadi and paehvvai, one seer, 
1 ) 1 - one rei)uted quart bottle ; tari or pachwai, four .seers ; ganja, siddhi, or bhang, or any 
preparation or admixture of the same, one «]uarter of a seer ; charas or any preparation 
or admixture of the same, five tolas weight. 
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of country spirit as alJowabli*. for retail sale.-^, .iiul an aeeuheil w.is charged under s. 17 with 
possessing more than that quantity, hut the amount he had was It .*,*, than the amount stated 
in s. 15, — 

Jli'ld, that he was not guilty uf any oltcnce under s. <>1, and that no lesser qiiantit\ 
than th;it spccilU.ally mentioned in s. 15 of f,ountry spirits whieli might have In eu declared 
to be the maximum ((uautity by any such order m.ule under tin* provisions of s. 15 could be 
deemed to be the quantity speciticd in s. 15 . ithin the nie.ining ol s. bl. 

This was a case referred to tlie Iligii Court !)>' tlie Deputy Coiiiiiiissioncr 
of Kamroop. The facts wore as follows 

[216] The accused were sent up, on the dth October IHSI, hy the Police, 
on a charge ol having in their posst^ssion a. (|uantity of distilled country spirits 
at Sonapui', witliin the area foi- which the right of niannfacture and sale of 
native spirits had been fanned out to oiu' (lura Diyal Mehaldei’, the quantity 
being four quart bottles and one largt^ pot ol liquor loiind to contain ten quart 
bottles of spirits. 

The Extra Assistant CominissioniM*, not being satislied as to what (piantity 
each of the accused luid, and being of opinion that, under s. (31, Deng. Act VII 
of 1878, any pierson could lawfully have in iiis possession twelve (luart bottles, 
directed the accused to he dischargorl. It a])pearod, however, from tlio state- 
ment of the accused themselves, that one of them at least was in possession of 
the pot containing ton quart bottles full. 

it also appeared that Deng. Act VI I of 187<S was e‘\tended to .\ssam hy 
the Cliief Commissioner with the pre\ious sanction of the ( loveriior General 
in Council, and that, under the power contained in the Act to that effect, the 
Chief Commissioner, wlio has the same powers as tlie i3oard of Revenue, hy 
Circular No. 2E, dated the P2th June 1880, fixed the limit lor retail sales of 
country spirits at six quart bottles. 

Upon these facts the Deputy Commissionor, consiilering that there had 
been a failure of justice, referred the case to tlie High Court, on the ground that 
the Extra Assistant Commissioner was waong in Jioldiiig thal the quantity of 
spirits specified in s. lo, Bong. Act Vllof 1878, was, foi- t he ]jurpose of the case 
under consideration, to Ijo considered twxJve quart bottles, hut that he sliould 
have taken it at the amount mentioned in the Cii’ciilai’ ol the Cliief Commis- 
sioner, Vi::., -six quart bottles. 

No one appeared on the relorenci'. 

The Judgments of the Court (DONTIKKX and FriiLD, JJ.) was as lollow’: — 

Field, J.- The question in this case is concerned with llu‘ construction 
of ss. 15 and 1(3 of the Bong. Excise Act, VII of 1878. Two persons were 

No liccii'iod wholesale vendor shall sell b\ rel.dl,.nid in> iieeiiseil retail veiidoj- .shall sell 
whole.''.de. Under this seetiun .i sale of an assortment of 
Sale of assortment. spiritium.s or fcrmcnti'd liquors in the qu.mtity specified 

above, or in le*^.-. qiiaiititv, bv .i licensed wholesale vendor, and 
:l similar sale of such liquors in greater qiianlitv than is speeilied above by a licensed 
retail vondur, arc prohibited. 

The Board may by rule define what shall lie held lo l)e an assortment for tin* jnirjioses 
of this section. 

The Board may al.so dett*nnine what shall be a ret.nl sale «»f an\ article from tune to 
time declared by the Local Government to bo iiielnded m the dclinilion <»! intoxicating 
drugs under this Act.] 
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chaif’ncl under s. 61 ol‘ this Act with ‘M)oingin possession of a certain excisable 
article), to wit six quart bottles of native spirits, being a quantity in excess 

[216] of the quantity specified in s. lo.” Now s. 15 is as follows: — 

“ Unless the Board shall otherwise specially direct, the sale of any excis- 
able article in a larger ijuantity than s])ocified below shall l)e deemed to bo 
a sale by wholesale, and the sale of any other quantity sliall be deemed a 
retail sale : Spirituous or fermented liquors, two imperial gallons, or twelve 
(]uai’t bottles.” Tlie Cliief (Commissioner of Assam, exercising the powers of 
the Hoard of Revenue, made an ordiT under the provisions of s. 15, declaring 
that six quart bottles shall bo I be maximum amount ; and the question is, 
whether any lessor ipiantity so declared to be the maxiimun quantity by the 
Board of Revenue under the [)o\vers conferred by s. 15 of the Act can be taken 
to be the (|uantity specified for each article in s. 15 within the moaning of s. 61. 
Now, it is a rule that a penal Statute must he construed strictly. The mean- 
ing of this rule is, that nothing is to be regarded as within the meaning of the 
Statute which is not wit liiii the U'itcr - which is not clearly and intelligibly 
flcsci‘il)cd in the very words of the Statute itself. Lt was said in the case of 
IjohI llfm/nir/toirn v. ( furd/ncr (1 B. and C., "297, at p. 299) that “ effect 
tmist not be given a penal Statute indess the offence charged comes within 
tlu‘ vei > words of it ;md in that case of Hr.r v. Hond (.1 lb, and All., iJDO, 
at p. ‘192), Amu)TT, J., said, that “ it would bo extremely wrong, that a man 
should, h> a long train of conclusions, be reasoned into a penalty when the 
express words of the Act of Parlinmcnt do not authorize it.” Again, WlLfiES, J., 
said, ill the case of iJnti v. Robinson (L. R., 5 C. P., 503, at p. 513), that 
criminal euactmenls are not to he extended liy construction, and that “ when 
an offence against the law is alleged, and when the Court has to consider 
whotlier that alleged offence falls within the language of a criminal Statute, the 
(Jourt must ])e satisfied not only tha,t the siiirit of the Legislative enactment lias 
lieen violated, but also that the language used by the Legislature includes the 
offence in (luestioii, and makes it criminal.” Applying this rule of construction 
to the present case, we think it imiiossible to say that any lessor quantity of 
country spirits uliicb may have been declared to bo the maximum quantity 

[217] hy any rule or order made under the provisions of s. 15 of the .\ct can 
he deemed to he ” the quantity specified in s. 15 within the meaning of s. 61.” 
A thing specilitnl is a thing definitively mentioned or designated ; and that c.ui 
scarcely ho said to he siiccitied which depends on a rule or order to ho made at 
some future time, and which may never come to the notice of the class of outside 
pcrsf)iis with which s. 61 of the Act is concerned. Por s. 15 is applicable to 
licensed vonchn’s who woi'ld naturally know of any alteration made hy the 
Chief CJommissioncr as b/ (piantity under that section ; but s. 61 applies to the 
general public who wuiuld have no general knowledge of any such alteration. 

It may he possible that flit) i?itention of those who promoteil tlio Act was 
different : hut if this were so, we can only say tnat adequate language has not 
been used to effectuate that intention. We think that the order of the Assistant 
Commissioner was correct, and w^o decline to interfere. 

Pontifex, J. I am ol o])inion that the order of the Assistant Commis- 
sioner is correct, and that we cannot interfere w'ith it. 

The charge w’as under s. 61 of the Beng. Excise Act. The Assistant 
Commissioner held, that the persons charged were not subject to a fine, unless 
they w’eve in possession of a larger quantity of native spirits than that actually 
specified in s. lo ot the Act. 
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Section 15 enacts as follows : — “ Unles-; the Board shall otherwise specially 
direct, the sale of any excisable article in a lar^ei- (jiiantity tliaii is specified 
below shall bo deemed to bo a sale by wholesale : spirituous oj- fermented 
liquors, two imperial gallons, or twelve quart bottles/’ 

This section applies only to the sale of liquor b\ licensed rnanafacturers 
and vendors. 

The language by which legislative authority is deputed to the Board to 
vary the quantity is ])eculiar ; and as at present advised, it seems to me 
questionable whether the legislative authority so dej)iited (Miijiowers the Board 
(or in this case the Chief Commissioner) lo lessen the (piautity which is to 
constitute a wholesale sale oven with respect to tlie licens(»d manufacturers 
and vendors mentioned in the section. And apart from tlie iieculiar language 
by which this legislative authority [ 218 ] is deputed, it would seem, on general 
grounds, questionable. Foi* though the fjegislat.m>‘ might reasonably depute 
its authority for the purpose of relaxing the penal obligation ol its own Act, it 
is scarcely reasonable to siqiposo that it would, even if it could, depute its 
authority to render its Act more stringent, to im])os(i severe restraints without 
debate, and a.fter having itself carefully consideriMl and specified wdiat (luanlity 
should be deemed to constitute a wholesale sale. 

But however this may he, I can find no authoiity deputed to vaiy the 
(piantity so as to affect the general jiuhlic under ss. L7 and Gl, and to rimdiu’ 
them liable to a penalty for possiissing a smallei’ iinantit.v than that actually 
specified by the Legislature in s. 15. ' 

According to tin? vvell-knowm rule, a. Staliiti* imposing jienalties must he 
construed strictly : and the Assistant (Commissioner was thiM’cfore, in my 
oi)inion, right in refusing lo impose a live in I his presimt c'asi*. 


NOTES. 

[Scciil^o (lRg3) ‘) (Jill., MJ7 (R-t8),JisivginM5(Mig. A(( Vl!nfls7S: flSHfU S All.. 17:> 
(1R‘i) ; (IRU‘2) l() liom., (iRU as rogarUs the iiiaxiin of micrprctatioii .] 


[</. V. supra, 8 Cal. ‘il4.] 
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[8 Cal. 218 10 C.L.R. 423] 

KI;LL HHNCll. 


Tlir Wth J(()iHarfi, LSS;^. 

LMtKSENT : 

Snt i^ic'iiAUi) (iAirni, Kt.. Chief .Igstice, Mr. Justice Fontifex, 
Mu. JusTK’j-: Moihhs, Mu. Justice Mitteh, and Mr. Justice Frinsei*. 


Lucliimm Fei sud Jind ()tiht3r.s Decroo-holdei’s 

errs US 

Kishuii Ft'r.-.:id :uid Judgnieiifc-dobtors. ' 


Krrcutuin of mi on/rr of L*ncii Council — Jjimiiution Ad, (.VF^/' lf>77), 
sciu'il. n, ml. ISO Order ni Council CijnJinntiuf a decree. 

.in (Jiilcr of HlM‘ M:i j. '.l \ m Council iiuiv confirm :i di'i'r.' c of LIn' C(^urfc Ijclow, 
Lhiit Old r I', till* p.ir.unoiint (Icci -ion in the suit ; .tinl :iny application lo enforce jL i-^, in 
point ol l.iw, an applic.iLion Lo e\< « ute Uif order and not the decree which it ci^nfirincd. 

Such an .ippliiMf.ion is jjoverned l)\ art. ISO, | sell, ii of Act XV of I.S77. 

This whs a rchMoncc to a Full Ihuich uiado ])y M ITTER and Maclean, JJ., 
ill an appeal aLjainst an order of Mie Jud^e of [219] Cyii, dated tho 4tli 
Januarv IHSJ, in wliicii tin; latter reiecled an application lor execution of an 
ord(‘r ul Her Majo-^tN in Council, dat(*d the ‘i(3tli June I87.‘3, on the ;^round that 
iL had not been made uitliin fhri'o .Ne.irs Irom the date of the order in (h)uncil, 
and was, t lun'i'lore, barred under art. l75J,i sell, ii of Act XV of 1H77. 

The order of rid'erencii fully sets out the facts, and was as follows: — 
MaceEAN, d. This is aai execution -case. 'I’lie original suit was decided 
by the First Court on the Jlst Jul\ ltS()8, and by the iiigh Court on the 24tli 
January 1870. Tiiis last d(‘cree was aniruiod on appeal to England, the order 
in Council being dated the^Oth dune 1873. 


* Uciich Rclcrciicc 111 :i[>pc.il troll! origm.il i*rdi‘r, No. I()r> of ISHl, prefern^d from 

an order ol ( 1 . I'h Uoitii, Es([., ») lulgc of ( Isa, dalid the 4i li Jaiiu.ir\ IH.Sl. 

1 [Art. ISO.- 


Dcscriptloii of .ipplu jif ion. 


PiM iod of 
hmiLiilKMi. 


'rimo from which period begins to run. 


'fo enforce a judgment, dccri'c T\vi-hc scars 
or order of .iii\ Uoiii t cst.ihlishcd 
hj Ro\al CliMiici' ill tlu; cxcrci.sC of 
its ordinarv origin. il civil juris- 
diction, or an orilcr of Her 'l.i jcst\ 
in Council. 


1 1'/. 


Will'll a pi’cscnt riglit to cnforijc 
tile jndgiiii'iit, decree or ordi'r accrues 
to some ]>crsoii capalile of releasing 
till' right : 

Provided th.it when the judgment, 
deciee or order has heeii revived, or 
some part of the principal money 
•ciirod tJiereIn , or some interest on 
such money has liceii paid, or some 
acknowledgment of tlie riglit thereto 
has lieen given in writing, signed by 
the person iiahle to ])ay such princi- 
pal or interest, or his agent, to the 
person entitled thereto or his agent, 

, the twelve years shall he computed, 
from tho date of such revivor, pay- 
' meiit or .acknowledgment, or the 
latest of such revivor.s, pa\ ments or 
acknowledgments, as the case may he. 

sujna, H Ual. 2'J.] 
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Application for execution was made to tlie Jiidf*G of Gya on tlio 13th 
December 1875, but it was dismissed, on the aiitliority of Jou Narani three 
V. Goliick Chnnder Miftce (22 W. H., 102), on tbe gi'ound that application bad 
not been made to the High Court under s. 19, Act VI of 1871, This order 
was made on the 5th May 1877. 

On the 7th May 1880, application was made to the Iliyh Court under 
s. 610,'’' Civil Procedure Code, and tlien the order in Council havin^^ been sent 
down, application was made to the District Judge on the 9th July 1880. 

The District Judge has now rejected the ai)plieation, on tlie ground that, 
not having been made witinn three >ears from the 2Gth June 1873, it is barred 
by Act XV of 1877, sch. ii, art. 179. The present ap|)ea,l is against the 
District Judge’s order. 

Tlie question for decision is, whothei' art. 179 or art. 180 of the 2n(l schedule 
of Act XV of 1877 governs an application to enforce an order of Her Majesty 
in Council allirming a decree of the High Court (ui it^ .\ppellate Side. 

The former a.iticle afijilies to decrees oi- orders of any Civil Coui’t not 
provided for by the latter, NN hich applies to d(>cives of Courts established by 
Koval Charter in the exercise of their original civil lurisdiction or to orders of 
Her ]\rajesty in (>ouncil. The la.st eight words were added to art. IG9l of 

*[Sl‘c. (110; AVliooMT (ii'siRS to (‘iifoivi* or to olUain (‘xlcuLioh of aii\ order of Her 
Maj(‘sl\ ill ('oiiin‘il shall aiipJv !>> petition, accoinjiainrd bv a 
T’ropodnro to iMifoivi* I'frlificd c*op\ of tin* dirri-o or onbo- inadt* iii apjical and sought 
orders of in Council, to he cnhnrcd or cxcciiicd, to the Court from which the appeal 

to licr ^fajestv \\a> preferred. 

Such Court shall Iran unit, the order ot Hit Majests to the Court whicii made tin.* first 
decree* a|)p(‘aled from, or to siieli olher Court as Her Majcst\ by ber said order may direid. 
and shall (upon the applic.itioii of eitlicr jiiils) gne such directions as ma> be required for 
tbe eufor<*om(‘iif or e\<*enfiou of the same ; and (lie Court to w’bieb tlie said ordi'i* is so 
transmitted shall eiiforei* or exei-iite it aeeurdiiigly. in the manner and according to the 
rules applieable to tbe e.\eeution of its origiiul decrees. 

When an> moneys I'xpressed to be p.iyabli* in Ib ilisb enrronev are pa\ able in India 
under such order, the amount so pa\able shall be estim.iled according l,o tlu* rate of exehaiige 
for the time being lixed I»n the Seei*elar\ of Stall* for India in Council, with the emicurivnei* 
of the Lords ComiiiissKmer.s of Her MajesU s 'Ircasiirv. for llu* adjustment of finaneiiil 
transaetioiis hetweeii the Imperial and llu* Indian (ioveiimieiits.] 

I [Art IGU . - 

Time when period begins 
to run. 

When a, present right to enfor(*e the 
jndgmeiit, decree or order .leerued to 
soiiii' person e.q).il)]i* of [('leasing the 
right : 

Provided that, when llu* judgment, decree 
or I'rder has been ri*\ived, or some part 
of the principal niomw accrued therein , 
or some interest on such mom’y biis 
been paid, or .some aeknowh'dgnient 
of llu* right thereto biis been given in 
w riling signed by tbi! person liable to 
pa> such princijml or inten^st or his 
agent, to tlu* person entitled tliereto or 
his agent, tlu; twelve years shall be 
computed from tlu* date of such revivor, 
payment or a(*kiiowledgmonl, or the 
latest of such re\ Ivors, payments or 
acknowledgments, as the ease may be.] 


Description of application. 


Period of 
limit.ition. 


To enfon*e a judgment, decree oi Twelve u’ars 
order of anv Court estal)li''lu*d 
1)\ Ro\al (Charter in tbe (*xer- 
ei.s(‘ of its ordinary original ' 
civil jurisdiction, or an order ■ 
of Her Majesty in Court. 
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[ 220 ] Act TX of 1R71 (tho law in force wlicn tlie order in Council was passed) 
by s. 21, Act VI of 1874, and I believe it has generally been consideied, since 
then at least, that twelve years was the limitation for enforcement of an order 
in Council. Tt has also been conclusively established tliat a decree of the 
High Court nia4o on appeal from the District Courts is subject to tho three 
years’ rule of limitation —Ham CJiaran lifisack v. Lakhihani Bannik (7 B. L. 
K, 70-1; s.f:., 10 \V. R., F. B., 1), approved in Krista Kinkjir Ban T^nja 
Biirrodacaant lioij (14 Moore’s I. A., 405; S.C., 10 B. L. R., 101). At that 
time (1872)! there was no express rule for limitation of execution or enforcement 
of orders in Council; but the Judicial Committee considered the question and 
tln*ew out a tolerably strung hint in Knslo Kinkur llaij v. Haja Burrodacaant flan 
(14 Moore’s I. A., 405; s.(\, 10. B. L. B. 101), that an order of Her Majesty in 
Council was not a decree of any Court. At the same time they allirmed, or rather 
ox])ressed no dissent from, the ruling of this Court, that v\hethei* the decree of 
tho lower C(3urt isieversed, or modified, or allirmed, tho decree passed by the 
Apiiollate Court is the final decree in the suit. 

These remarks of their Lordships left it somewhat doubtful whether they 
would ai)ply the same rule to nrders in Council, hut a »ecent decision of the 
Privy Council throws some light on this (]uesti()n, and as 1 understand the 
decision, it leaves V(‘ry little doubt that tho order in Council hecomes in fact 
the decr(;e or order of the A])pellate Court —see Pitts v. La Fontaine (L. li., fi 
A])]). Cas., 482) : ‘‘ when a decision of this Board has been reported to Her 
Majesty, and has been sanctioned and embodied in an oi*der of Council, it 
becomes the decree or oi'der of the final Ck>urt of Aj)])eal, and it is tho duty of 
(wory subordinate tribunal to whom the order is addressed to carry it into 
execution.” 

We next find that, in Lethhndfje v. llaja Salieh Prohlad Sen (19 W. 11., 
301),Phkau, J., laid down that “ tho Privy Council order allirming tho ])revious 

decrees must comprehend and embrace these decrees for they fall to 

be executed with the Privy Council order ; in other words, the judgment-creditor 
[ 221 ] is unquestionably entitled in executing tho ‘ decree or order ’ of the 
Privy Council to get the benefit of the decrees or orders which that Privy 
Council order affirmed.” 

Then followed the addition to art. 109 of the Limitation Act of 1871 of 
the words “ or any order of Tier Majesty in Council ” by s. 21, Act VT of 187 1. 

The 19th section of the Act clearly refers to Courts subordinate to the 
High Court ; though it probably includes the High Court in its Original Civil 
jurisdiction, and it is the»’efore oxtraordinar> to find that, in s. 21, an addition 
is made to an article of ine Limitation Act of 1871, which had otherwise no 
application to the Ajipellate Side of the High Court. 

Tho present Ijimitation .\ct, XV of 1877, art. 180, * is in tho same terms as 
art. 1091 of Act TX of 1871, after the words referred to were added. 

Two decisions have, however, been passed comparatively recently, which 
appear to mo to throw doubts upon tho apjdicability of those words to orders 
in Council on appeal from the Appellate Side of the High Courts. 

Tn NarsiiKjk Dass v. iWara/n Dans (1. L. E., 2 All., 763) it was held, that 
the words ‘ appeal ’ and ‘ Appellate Court Mn art. 179 (19 W. R., 301), sch. ii, Act 
XV of 1877, include an appeal to Her Majesty in Council. Tho point for decision 
in that case w^as, whetlier the limitation for execution of a High Court decree 

* [(/. r. supra, H Cal. 1218.] f Iq. v. supra, 8 Cal. ‘219.] 
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altirmed by Her Majesty in Council ran from the date of the decree of the 
High Court or from the date of the order in Couticil, and it was no doubt 
coJTectly decided that limitation ran from tlio last-mentioned date. 

In that case, however, the learned Judges wore not dealing with an appli- 
cation to enforce an order in Council, nor were they called on to consider 
whethei- art. IHO wouhl iipply. The principle laid down by PllEAR, J., in Letli- 
bridge v. Baja Saheb Prohbul Sen (1!) W. K., 301), which is usually followed in 
the Courts subordinate to this Court, was not called in qucstiq^i, and the 
• application under consideration was made witliin tliiee yeaj’s from the date of 
the order in Council. The case, therefore, though good [222] authority for the 
proposition that limitation does not begin to run under art. 170 until tlie date 
of the oj’dei’ in Council, where such has been made, really does not touch 
the question whether the ])eriod for which it runs is also governed by 
art. 179, or is governed by art. 180. 

J3ut this question has been directly dealt with in the case which 1 shall 
now quote. 

\n. Mohunt Unldraj /J(Lssv. Mohnnt Tf/pomdlu (in (iosHiiin (Mis. App., 
No. 293 of 1877), Jackson and Mittkk, JJ., ruled, that “ application must be 
made to execute the decree of tlie Court which grants the relief within three 
years from the dale of the final decree or order of the .\ppcllate Court, and if 
the ijoriod of three years is jillowed to elapse, tlie ai)plicant will not bo permitted 
to avail himself, where the Appellate Court has been the tribunal of Her Majesty 
in Council, of the twelve years, which apply to the enforcement of a decree 
of tiuit Coui-t. 

This case is not reported, hut it i^. cleaj- authority for the proposition that 
arts. 189, Act IX of 1871, and 180, Act XV of 1877 do not apply to execution 
of orders in Council on cases decided by this C’ourt in its Ai)pellato jurisdiction. 

In this state of tlie authorities, it seems to mo that, in all cases where there 
has been an appeal to England and an order in Council has issued on it, it is 
the latter which Inis lobe enforced, and on this point I find no conflict of 
authority : hut then the question arises, whether, if an application be made to 
enforce an order of Her Majesty in Council affirming a decree of the High Court 
in the exercise of its appellate jurisdiction (as 1 think the aiqilication before us 
must be considered to he), art. 179 or art. 180 would a])ply. Upon this 
point 1 am disposed to think that the latlei- article would apply, and I am 
therefore unable to concur in the case last quoted. My learned colleague, I 
lind, entertains some doubts as to the correctness of the decision in that case, 
and as L think the question is sulliciently imjjortant to be submitted to a Full 
Jlench, 1 propose to send up the following question for decision : - 

Whether an apjjlication to enforce an ordei* of Her Alajesty in Council, 
aflii'ming a decree of the High Court in the exercise [223j of its appellate 
jurisdiction, is governed by art. 179 or by art. 180 of the 2nd schedule of 
Act XV of 1877 ? 

Mitter, J. — 1 entirely concur with my learned colleague that the applica- 
tion out of which this apjieal has arisen must he treated as one made to enforce 
the order of Her Majesty in Council cynlirming the decree of this Court, dated 
the 24th January 1870. As to the period of limitation applicable in this case, 

1 am free to confess that, although 1 took part in the decision cited, 1 entertain 
now grave doubts as to the correctness of our conclusion. 1 agree to refer the 
question proposed for the determination of a Full Bench. 
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JilJil SAHUJJKA V. 


Bji1)00 Jtvjesfi C /Hinder Dcij for the Appellants. 

Mr. li. E. TwidaUi and lialjoo Dunja Pershad for the Kospondents. 

The Opinion of the Full Bench was delivered by 

Garth, C.J. — We are of opinion that the application in question is {governed 
by art. IHO of the 2nd schedule of the Limitation Act. 

Altlionj^h an order of frei* .Majesty in Council may confirm the decree of 
the Court below, that oi'dcr is undoubtedly the pai’amount decision in the suit, 
and any apjdication to enforce il is, in point of law, an apjdication to execute 
the order, and not the decree which it confirmed : see Pitl>i v. La Fontaine 
(L.‘K., G .Vpp. Cas., 1H2). 

The test of this is, that before the decree-1 loldor can obtain execution, he 
must apply to the Ilij^li Court under s. GIO of the Code to transmit the order 
of Her Majesty to tlie Court whose duty it is to issue execution, and it is clear 
from the lan^uaj^e of that section, that the Court to which the order is trans- 
mitted has to e\ecuU*, not its own decree, but the order itself. If this were 
not so there would seem no necessity for apply inj^ to the Hif^li Court at all. 

As the application, therefore, in this case was to execute the ordei* of Her 
Majesty, it comes directly within the scope of art. 180 of the Limitation Act. 

NOTES 

[DECREE OF APPELLATE COURT 

Th(' (Icnvo nf Mi(’ Appi lPito Court t.ikrs tlir pi. no «»f tlu' onf;iniil clccivo : (I88t)) 13 Cal., 

13 (15) ; (lS‘ri) '10 Cal.. 5.51 ; (18S2) 1 1 C. L. H., ‘J77 ; (ISPP) il All., 346 - 0 A.W.N., 126 ; 
(1887) 11 All., 267 ; 1 1 C. L. 31. 

Ill (1306) V. K. 48- <1306) P.L.R. 101, it wa.s held that llit* docu'c in Lhi; Appcdlato Court, 
.iliirmiiig tlu' Original Court’s di'crcf iii a pre-emption suit, without fixing the time, incorpo- 
r.ttod oiih the tniio iii ihe ongin.il deeree e\eii it it should have expired I )> the date tho 
appellate' di eree was [)roiiouiieed.] 

[ 8 l.A. 210 6 Ind. Jur. 108] 

[224] PBIVY COUNCIL. 

The Juhj, 75*S7. 

PEEbENT : 

Sin B. Peacock, Sir M. L. Smith, Sir K. B. Collier, 

Sir U. Cocch, am) Sir A. Hobiiocse. 

Bibi Sahodra Defendant 

ret HUH 

Pai Jany Bahadur and others Blaintiffs. 

Lutchman Sahai Chaodhri Defendant 

re r fills 

Rai Jang Bahadur and others Plaintiffs. 

Limitatfon Act (IX of sell. ii,cL l^T-'Breach of condition — 

Forfeiture. 

A Jlnidu widow, under .in .iriangenieiit with her deceased husband’s cousin, w:is in posses- 
sion for life ot a shiire ot aiicesti.d property ot her husband’s family, in which he, jointly 
with the cousin, had held a sh.in in his lihitinn*. This share she sold as if she had held an 
absolute interest, and the piirch iser’s uaiiie was entered, instead of hers, in the revenue 
records ; but no changfi of possession took plaee till her death. 
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To a suit brought bv tlu* cousin’s hoi rs to recover tlie propertv purcluisiid from tlic widow, 
more lihiui twelve years after the sale, but less than twehi' years after tlie widow’s death, the 
defence was Imiitatiou under Act TX td 1S71. sell, ii, el. Ill,* eoinniencing from the date of 
the sale, thta-e ha\mg Iumjii, it w.is alleged, “a breach of cfuidition <»r lurfeitnn*” within the 
meaning of that clause. 

By tlie. t« rms of the ari'angement contained in a solenama. the widow was t(» have no 
power to alienate ; and after her death hei ".are w.is to br-leng to Llie eousin. 

Jlcld, that tlu'.a* terms prohibited on l\ su- h an aliisiation bv the widow as would prevent 
th(' cousin’s sncetieding aft(*r her d<‘ath. and the alienation ni.ule w.is good for the widow's 
lifetime. Then* w'as no condition against such ;.n aliisiation ; and if there had been, th(‘re 
was neither any rub? of law, nor anvthmg in thi' words used in the solenama, attaching 
forfeiture to the bri'ach of such a c<mdition. Held, accordingly, th.it cl. Ill did not apply, 
and the suit was not b.irred b\ limitation. 

Teie lii st t.\\o apiiuiils, wliicli werti (ioiisolidalfHl and lieanl us oiuh wern in’cd'errcd 
against twn docroos ol a Divisional Jionch of tlio ITigli Court (Mth and LOtli 
Juno 1877), aHirnilng two decii^os ("27th Septeinhor lS7o) of the Suhordinato 
Judgci of ]\f()/iifl'orpore, Zilla Tirhoot. 

[ 225 ] The third apiioal was iiroforrod from a deeior of the Higli Court 
(‘21st June 1877), allirming tliat of the same Suhordinate Judge (27th Sofitem- 
hor 1870). 

‘Tlu! suits, out of which these a])i)eals arosi', wi'n? instituted in 1871 to 
recover possession, with mesne, jirofits, of a lour-umm. shai'o of Monza .\thur, 
and of an eight-anna sluire of Monza Nazirpiir, villages in the 'rirhoot district. 

The appellant was sued as luJre.ss of one P7iltehclnind Sahu, deceased, 
wlio iinrclnised the pro|)erty in fpiestion in J84o. The. plaintitls, res])ondents 
in the first two jipiieuls, were llie i^efiresmilatives of Knldip Kam, who died in 
18o2, and tlie ohjtict of the suits wms to recover ])i’0])crty purchased from the 
widow' of his cousin, iNFehtah Ham, who died in 1H22. After the death ot 
Mehtal) liam, his w'idow Mainan Koer, disputes having oecurred hetween her 
and Kuldip Ram as to what (‘state slu' took, joiiuMl in a solenama with him, 
eml)od>ing a compromise, under whic-h she was entitled to a share for life in 
the family pidporty. She died in l.S()2, ha\ ingin iSlo (effected the sales in 
(pu^stion. 

The Suhordinate Judge of MoziifVerpore deciwd in favour of the plaintiffs. 
'This was atlirmed l)y a Divisional Mench of the lligli Court on all the (piestions 
r.iised ; tlie only one remaining on this a.|)p(;al l)eing, wiiether or not limitation 
hari’ed t.lu* suit.. On this point tiu' ; ‘idgment of the Iligli Coui’t was, that 
I'egard being had to the nu^de in which tiu' jiarties had d(?all with the Eiroiuu ty, 
holding s(?i)arat.tdy their i’esp(*ctiv(^ halvt^s of tlu? (;slat(^ Kuldip Kam could not 
have ohtaiiKM] anything hy a suit, (*ven if he. had sui‘d imiiuHliateh uiuni the 
sales to l^'attehchand, he\ond a deehuation ol the invalidit> of the salt's as to 
all inten'sli greater than for tlu? widow's life. The. twt‘lve >ears’ limitation did 
not commeiujc till hei* death. Accordingly, tlu; suits wt.'rc held not to he 
l)a.n-cd. 


[Cl. Ml 

fk'scriptioii of suit. 


I'cnod of 
liiyiliitioii. 


lime when ])eriod iiogins t(» rim. 


lake, suit. wluMi Llie pbiintilY has I Twelve \ ears ... | When the forfeiture was incurred 
bectuiic entitled hy n'ason of any | l or the condition broken, 

forfeiture or bre.ieh of condition. i i 


d CAL,.-^21 
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BIBI SAHODRA V. 


In till.' first jipptjjil Mr. J. F. Lfitli, Q.C., and Mr. IL V. Doipir appeared 
fur tli(^ Appullaiit. 

fn the second appeal Mr. (\ IT. A nithooii (or the Ai)pollant. 

Ml*. J. If. ir. Anilltoon for the Respondents in hotli appeals. 

For the ap])ellant it was ariiued, that it beinj^ tiic fact (as [226] it had 
lieen contended liy the jilaintilTs and found by the Court of First Instance) that 
the widow had no powei* of aliiuiation over the property in suit, it followed 
f.hat lier attempted alienation was an unauthorized and indawful act. This 
amounted to a “ brea,ch of condition ami a forfeiture ” within the nieanin^^ of 
Act IX of 1<S7I, sell, ii, cl. 144. 'fliis was enough to bar the suits; but it 
w'as also maint;unable that the possession of the vendor after the sales, lieirif,^ 
on account of the puicdiaser, w^as adverse from their date to Kuldi]) Ram, who 
\vas bound to sue, if the sa.l(*s were to be set aside, within twelve years from 
their tlate. 

For the r(^spond('nts it was argued, that the cause of action only accrued on 
the death of the widow*; and these suits having* lieen brouj^ht within tw'(4ve 
years from the date, of luu* d(»ath were within time. 

Their Ijordships' Judgment was delivered b\’ 

Sir A. Hobhouse. The (piestion raised by this ajipeal may bo (lisjiosed 
of very briefly. There are two suits, each of which is the sidiject of an apjieal ; 
liut the appeals have been consolidated for the jmrpose of ai’^unnent here. 
Takin^^ the eailier suit, No, of RS?!, it is brouj^ht by the respondents to 
r(‘cover a four-anna shaie of a mouza called .\thur, w’hich the defendant, w’ho 
is the apjiellant, edaims to be rightfully ])ossessed of under a. sale executed to 
h(M* aneestoi* in the yciar IH lo b> a widow of the name of Mainan Koer. 

'riie position (»f the property was this: ddw' Mou/a. Athiir apiiears to form 
part of the ancestral propi'rty of a family, who, in the year 1820, w*ere j’epre- 
smited b\ Kuldip Ram and this widow Mainan Ko('r, she heiny. (h(‘ widow* of 
Kuldip Ram’s lirst cousin, l\rehta,b Ram. 'Phe two parties were in liti^a.tion. 
Kuldip Raan claimed to he (Mititled to the W’hole proi)(*rl,y, subjend. onl> to such 
inainttmance a- the widow* mi;;ht lx? (‘iitit led to. The w*idow’ claimerl the whole 
durin.^ hei* lile oi wi«low’hoo<l as representini; Mehtab Ram. I'nder the’.(^ 
c.ivcumstances, the parties came to a conpiromise in the year l.S2f>, and that 
cninpi'omise was cai'iied into etl’ect in the suit whicdi was then piaidin'^ 
for the puiposfi of scttlin;^ this (pu'stion as to the ancestral propert.v. 
4’he compi*oniis(i pi*o\ i(h s for scnera-l different things [227] as to [)ay merit 
of debts and so lorth, hut the only material provision which we need 
now con-.id(jr is that which redates R) the iuRjrt'sts ;.iiven in the iinmove- 
abh' pi operl \ to Kuldip Ram and .Mainan Koer respectivel\ . As rej^arrls 
that ]>roj)t*i t\ , the first (daus(* of the stilenama CAecuted by Kiddip Ram is, tha,t 
all the. \illa!;(’s, w hcl h(*r ama'stral or acapiiied ])> jiuridiase, w hich lie in certain 
distriels, and which W(*r(; ladd by Jioy Miditab Ram decea-sixl, “ sha,ll, during 
the lihitiuK! of the afon^said ^^ussamat ” - that is Mainan Koer “ remain in 
e(|ual shares in the joint possession and enjoyment of me the declarant and the 
afor(*s:iid ^fussainat, but the aforcisaid Mussamat shall have no ])ow*cr to 
alicinate th(i moveable or immov(\ible jirojierties ; and after her deatii all the 
mo\eahl(! and immoveabh^ j)rop(!rti(*s, and the outsf,anding of the time of Roy 
Mehtab Rain and the said .Mu^^samat, shall bo the right of me the declarant.” 
Then th(‘re ar(j ])r()visions foi* a mutation of names in the rent-roll of the Col- 

^[7. r. siiftin, iS ‘2*24.] 
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locior’s olVico, so Unit iluj ruiino of Kuldip Kjiin .should iippoar wiMi lilial. of 
Mtiinan Koor : and also i)rovisions for t ho parti(^s hoin^ r(^pi*fjsont(?d oacli by 
fchoir own iigcnts. A con-csiJondinj»* solonania was oxcjcuUmI by iMainan Koor. 

That coinprojuiso was (jai ried into ollVct by tiu! di'oreo, wbicb doos not 
tlivow }i,iiy furtbor li^^bt upon tbo (piostion, bccauso it only ordcas that tbo two 
l)ai‘tie.s, Kuldij) Kam and ^lainan Koor, “ do bold possession iind occupation 
of all tb(^ pro|)(!rtics bdt by Jtoy M btab Ram (ionlonna])l> to tluj conditions 
laid down in the. deeds of compromis*-, having bad tlu'ir names entered in the 
ollicc (jf tbo Collector a.s roj^ards tlu' villaLi(?s in (|iie.sl,ion.' Accordiiif'ly, tbo 
two parties a])i)ear to ba,v(! (Mitered into pos.-<.'ssion, and In have; reiiiaiiu'd in 
sueb posstjssion until the sale, wbicb is tlu^ subji'ct of tlu^ present suit. 

That sale took plac(j on tbo otb of Juno IHlo, and b\ the deed (jf sale 
Mainan Koor ijurjiorts to oonve\ to tlu' ancestor of the ajipellant four annas 
of tho !\louza Atbui’ in (piestion, the famil\ pi-op(M l v in;; of (M’;.’bt annas 

of that niou/a. It then a,pp(Mii‘s tlnit a. mutalion of name's took placi\ by 
wbicb tbo ;^ra,nl(;e und(M’ that sab' pul. bis name in tbi' plaet' of MainM.n Koor; 
and it is stia,ted b> the appc'Ilant, in her written slatoiiK'iil in I be (!oui-t below, 
I, bat her anccist.or, and aftt'r him sIk*. [223] b(‘rs(‘lf, continued in possession a.nd 
occupaiion of a moiot\, to wit four annas, and the |)1. lint ill's and their ances- 
tors in possession of tbo <jtbor lour anna.'., of tlu? mon/a. in dispute, that is 
t he Alou/a Atbur. 

N'.)tbin;‘ else appi'ars to ba\e boon done to alt,f*r tin* posit ii)n of tbo ])ro- 
pertv. Kuldip Ram died some time in tbi' vi'ar IH;V2, and Mainaai Koer died 
on tbo r2tb October l<^(>2. Tbo r('spond(*nts, who ar(' tbo lu'iis ol I\uldip 
Ram, did not brin^* any suit for tbo n^coviM y (’f the property until nearl\ t.welv(' 
years a,fter tbo death of Mainan Kooi*, but tb(*y did brin;; a suit, just in time to 
sa.vo tbo Statute of Limitations, if tbo starting; point of t.bo Statute was the 
death of IMainan Koor. 

d’lio suit bein;4 brouiL;bt, a ;»ri*at man> i.ssues of fact wi'ro raisc^d, wbicb 
appear to have boon of coiisiderablo dilliculty : but those have all been disjiosed 
of by the CVuirts bolow', the. two Courts lindin;; all tin* issues of fact in tbo same 
wa.y in favour of tbo respondents, and they are not in (jiiestion here. The 
sinjL;le (piestion now romainin;^ is, wdiotbor the suit is barri'd b> tbo Sta,tuto of 
Limitations, and that dopi'iids a^^ain upon tbo (piestion w bother the Statute 
bc;;a.n to l un on tbo Titb June JH4»0, when Mainan Koor sold her interest in 
Mouza Atbur to tbo ancestor of the appellant, or on tbo J2tb October lHf)2, 
wlu’ii she died. 

Tbo appellant contends, lirst, that tbo case falls within bead 144 in tbo 
second scbodulo to tbo Limitation Act, IX of 1S7L Head 111 is ibis: “ l<’or 
possession of innrLOVcablo projiorty, when tbo pbiintiff has become entitled by 
reason of any forfeiture or breach of condition: twel\(' \ears frtmi tbo time 
when tbo forfoituro wmis incurred or I bo condition broken.” Then she says 
that tbo etl’ect of tbo compromise of 182() was to ;;ivo Afainan Koer an interest 
in tbo property on condition that she should not alienate; that by her attempt 
to alienate she broke the condition ; that tbo entirety of the jiroperty then 
vested in Kuldip Ram ; and that tbo time of limitation boyan to run Irom that 
moment. 

• 

Their Lordships are of ojiinion that no such condition attached lo I\Iainan 
Koer’s life-estate, and therefore that there was no forfeiture of it. 

[229] The terms of the com])romise are, that tbo jiroperty shall remain in 
equal shares in tho joint possession and enjoyment of tbo two parties ; but tbo 
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Mijssjiiiiat Maiiiiui Kocj* sluill liiivo no j)owor to alienate tlie jiioveahle or 
imniDveahle i)r()|)()rli(?s, and alter her death those pro])ertieH shall he the rij^ht or 
Kiddii) Kain. 1'heie are no words of forfeiture, arul it would he a vei y strong 
tiling and a very unusual thiiif^ to import a forfeiture where tlie jiarties have not 
provided for one, and wiiertj there is no rultiof law attaehin^^ forfeiture to a i)ai‘i.i- 
cular act. P»ut in iH)int of fact tlie lanj’uaj^e of the deed of eomiiromise points lo 
(piitea dilf'erent result. ^I’liero is every indication that Mainan Koer was to have 
just as full an enjoyment of her interest in the ])roperty during* hei‘ lifetime as 
Kuldip Ram was to havcj in his, and tla're is no rea-son whatever on the face of 
the deed why she should not deal freely with lier interest. And w here it is 
said that she sliall have no jiower to alienate the pi*o|)ert\, that prohihition is 
coupled closely with the statenumt that, afi.er lu‘r death, the propei’ty shall ^o 
to Kuldip Ram. The infertMice (.o lie drawn from that is, that when the jiarties 
spoke of alienation they were thinking* of alienation in perjietuits, and the 
thiriL; they dc'sired lo pi-ohihit. was such an alienation as would ])revent Kuldip 
Ram talxiiif^ the succession immedialcjK upon j\ra.inan Koer’s death. That 
hein;^ so, the alienation of Mainan Kfier was jierfcctly good for her lifetime; 
ther(‘ was no advei’se jiossession until she died, and the suit is brought within 
twelve years from that time. 

Mr. Do>ne argiuM that the case might fall within head 14.‘l of the same 
schedule. That head refei’s tc) a suit for possession of immoveahle pi’o[)erty, 
w'lu*re tlu' plaintil'f, while in possession of the property, has Ixani dispossessed 
or has discontinued the possession, ami it allows twc'lve >ea,rs from the date 
of the dis|)ossession or discontinuance. Rut in order to bring the case under 
that head of the schedule, he must show' that there has been a dispossession or 
discontinuance ; and the jiassagc which has been read from the ajipellant’s 
writteJi statenuMit distinctly shows that there was no dispossession or discon- 
tinuance of Kuldip Ram. 

Those considerations are suHicient to dispose of the ca.se as [230] to 
Mouza Athur. The second suit, No. of 1871, relates to anothei* mou/a 
called Na/irpui-, and to eight annas of that mou/a, which wer(^ the subject of 
another sale by .Mainan Kocm- , but the (piest ions are ])recisely tlui sanu', and 
tluaefore tlaa’c is no need to repeat with reference to Na/iipur what has been 
said with regard to Athur. 

4’he r(;sult is, that their liordships entirely concur with the view taken by 
both theCouits helow’, and think that the appeals should hedismissed with costs. 

The a])i)eal of Lulchinan Sulud ('hdodhri v. Itai thuKj lUthudnr (No. (>1 of 
1877) slu)uld also lx; dism'ssed with costs. 


Their Lordships wdll hunddy advise Her Majesty 
opinion. 

Solicitor for the Aj)p(dlant : ^fr. T. fj. Wil.snii. 


in accorda.nce wdth this 
Appnds (hamisHid. 


Solicitors for the ResjX'iidents : Messrs, llrudrvhon <(' (Jo. 


NOTES., 

[ 'Pile effect of alienation l)\ a Hiinla widow isdealt with l)v Justice Ml^ASIIVA^^ .\YVAN(;Ali 
in ‘2(1 Mad. 1 Pi (1 lU) ; P2 Al. J,. J. 11J7. 

For adverse [)o-,session to he siiccessfuIK asserted it must lu' shown that the person 
alTected had tho opprjrtuiuU of knowi?ig it: — (11)0‘2) 27 Bom. 4 Bom. K. H. 721.] 
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APPKIJiATH ClVlfi. 


The Amjiisty JSfil. 

PnosKNT : 

.Justii'j: Puinskp vnd Mr. Justice Field. 


K( )>'l5is 1 1 has 1 1 i n y Dossoo J )ci I c 1 1 ( 1 an 1 

eersits 

(jocoolmoni Dosseo Plaintiir.' 


Sale for arrears of re eemte —AneLhai-parchaser, unlit of Ilenn. Act Vll t)f 
/(S'6'.S, .S', — Lakheraj (jraiU hnnilahon Act (W of sclierl. //, 

els. l‘Uj lot), Ilf) - -Hesuniption Asse^isiaefil — Onus [)r()l)an(li. 

A [H'rsdii sc(‘lviiif^ to oijtiiiu the Ix'iiofit of s. 12. B<*ng. Art \"I1 of ISfJH, iiiu>.t ^i\(‘ soiiu' 
/orir cvidciuu' to show tli.it tlio ioc-iiinhr.nict* wliicli bo sooks to .'ivoid is iin iiioiiin- 
bniiiL'o within the to-nns of the section, th.it is, an inemnhranci' niijMisoil on the 

teninv hy soino one who [irevioiislN held it. 

Tlie l.iw r(datin^{ to l.-iklieiaj grunts re\ iewed and (‘V])l.iin(*d. 

[231] If a pe rson, cl.iininij:? under a li.idshahi lakheraj K>"niL made before tin* 1st of 
l)eeeinln*r can sliow rh.it hi' lias held the bind .is lakher.ij since Ihe NL of Doci'inlu'r 

1790, this will he a conidiisive bar to a suit for ro^nniption. whether brou^^lit by the (iovern- 
iiieiit, oi- by a piirch.iser at .i r..‘Veniie-.>.ali‘, or b\ aiiv other person. dMiatis. in order to prove 
.1 j^rant anterior to the 1st of 1 )(‘fi;nil)er 1790, it is snllicient to K*'*' cMilence of possc'ssion 
dating back to the 1st of Deceinlier 1790. 

Si isUrdlinr Sainiut v. Ilomdiutth JinKhit {(\ W. K. oS) cited. 

Discussion of the l.iw of liniitatioii as ai>pliiahle to the rcsiimiiLion and .is.^essinent of 
laklu'raj lands. 

A person .see-king to l■cslllne lakheraj bind niiist giM' fHOini fucir exideiice to show that 
rent has lieen ]).iid for that land at some lime since tin* 1st of Di'i'cniber 1790. 

Pnrbiai (Siaran Mooherjee \. ttnjln ishna Mtmh-cijec (D. L. It.. Sup. Vob, UV2), Sonatnu 
Vfhosc V. Mnulri Abdul h'tirar (D. Ti. It., Sup. Vob. 109). and Ifurrf/lno- Muokho/Kidlujn v. 
Madiib Chundcr linboa (14 Moore’s I. .V., 15*2 ; S.C., H lb b. It , MiO) refi'ired to. 

In this case the idjiintill alleLditl that, on the ‘Ji^nd of January 1 878, one 
Clopal Chundcr Mookerjoc purchased the land in disjnite with other land at a 
sale fur arrears of (lovernnienl. I’eveniie ; that Copal Chundcr having obtained 
possession of this land sold it to the i)laintifV, who thereupon acquired a right 
to the property free fi’oin all incundjrances ; that the defendant, who was in 
possession, had no right to remain o« the land : and the ])laintill asked for 
jiossossion by ejecting the defendant. The suit was, in the first instance, 

^ Appeal from .Appellate Decree, No. ‘2802 of IS80, against the deert'e of \V. IL. I’age. 
Ksq., Olhciatiiig Additional Judge of the ‘24 Dargaiias, dated the *2Gtli August 18S0, reversing 
the decree of Hahuo Dwarka Nath Mitter, Munsif of Soaldali, <lated the ‘2‘2nd July 1H79. 
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si^^ainst Kliolior ^loluiii Das, who lilod a written statement, allej^inj^ 
that th(j land in dis])utci was the lakhoraj land of one Koylashi)ashiny Dossee. 
The idaintiri' then made Kov lashbashiny a defendant, wJio filed a written 
statement, den>iny the ijlaintilFs ri^^ht, and claimin^^ the land as her 
lakher.i]. 

Th(‘. Court of l^’irst Instance fr.inuul the follovvirif^ issues : (i) Whetiicr oj* 
not the ])laintitr has a cause of actit^n a^»ainst the defendant Koylashbashiriy ? 
(ii) Is lh(j plaintiff’s claim baired b\ the law of limitation ? (iii; Are the 
allegations of th(^ j)laintin' and her xondor’s purchase true? (iv) Is the disputeid 
])roi)erty included in (ioviirnment khas mehal, holdin;^ No. and does it 

lorm a portion of the levenue-payinf* [2323 estate, oi* is it rent-free? (v) Has 
she, the defendant Ko> lashbashiny, Ix'en in undisturbed and adverse ])ossession 
of th(? |)roperty without payment of rent for upwards of twelve >eai-s; if so, 
will that protect her fiom ejectment? The (joint of l*'irst Instance dismissed 
the suit, and the phiintiff ap|)ea<led. 

'Phi'. .1 ud^MuMit of the lower Apiiellali' Court is as follows: 

'Pile low(*r ( 'ourt framed live issues, ol which it decided the first, third, and 
part of the fourth in hiAourof the appellant. 'Phosi; now ri'inainin.L; for diuasion 
on appi^al are the second piut of I he foui th a.nd the lifUi . and the <|uestions 
are: Is the propi'rt}^ in dispute* a portion of a re\eniui-pa,y inj; estate, or is it 

reel-free; and secondly, has the respondent Koylashbashiny been so loiif* in 
uninterrupted adverse iiossession that she is protected from disturhance by the 
law' of limitation ? 

The appellant complains in the lirst paraf^raph of the ^^rounds of appeal, 
that the suit has bemi treated as a suit to set aside an incmnlirance, and 
it was treated h> the Munsif as j*ovorned by s. 1*J1 of (he second schedule 
of the liimilation Act. 1 am distine.tly of opinion that the suit is more correctly 
dese.ribed h> cl. I I I ' as a suit to obtain pos^i^ssion of immovivihle proi)erty, and 
that l.he plaintiff’s cause of action arose from tluMlate of the auction-purchase 
by her pri'deci'ssiu', for w halevei- rif^hls wiu’e obtained b\ thi^ auction-purchasejr 
passed to the present appellant by the subs('(|uent private sale. 

About ISK) there was a survey, in whie.li holdin ;4 No. l‘2r‘{ is re.corded as 
inal land : and, as is admitted, the (lovernment Jeceived revenue I’oj- that land 
from IS 17 t.o LS77, when it was sold for arreais of revenue. The defendant’s 
lirst |ilea was, that this disputed proiierty was not included in No. holdm;^, 
and obstacles wen*, placed in the wa> of the measurement, which was proposed 
in orde.r to sell-le tins, by tin; respoiulent Koylashbashiny and her son-in-law 
Nilmoni He\ . When it became evident that the measurement would he enforced, 
tlie.N admitted t hat, the ia.id w^as included in No. l‘J3, but contended that it was 
hikheraj within that holding;. This was for the respondent to ])rove see 11*00- 
uirs/i Chundcr (rooplo v. lutj SuruDi hUnj (10 W. li., lo) and slie has entirely 
failed to prove it. 

'Phe lower Cjoiirt has assumed that this tenure. No. ItiJJ, was lirst crea.ted 
in IS to, on Mr. Crow’s survey, and I think that assumi)tion is entirely errone- 
ous. Mr. Crow' calls it tunhunn ; and the Munsif takes [233] this as if it meant 
that Mr. Crow could not decide whether it was mal or lakhoraj. After 
^^oinj^ through the proceeding's recorded by Mr. Crow, it api)ears to mo that it 
was found by him to be mal land, and that nalhaan meant merely that he was 
unahle to disc.over who was the person to be considered as owner of the tenure. 
I think that the onus of proot was on the respondent, and that she has failed 
to t(ivo sutticient proof that the land was hikheraj. 

* [7. r. aupra SCal. ‘2*24.] 
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If tlio land was not laklieraj, then Koylashl)ashiny’s claim is #4one, unless 
slio has ac(]uirc(l a title continued adverse i)oss(‘ssi(>n. In iny ()j)inion, 

it cannot he sairl that her jjossession was such as to f»ive lier this title. The 
Government wm,s in the receij)t of revenue, and as soon as the payment sto])ped, 
the tenure was init up to auction as a^^ainst Govei’nment. Koylashhasliiny 
was a mere trespassoi*, and therefore the auction-jnirchaser acquired l)y his 
])iirchase a rif^lit to oust her. His ri. ht commenced from the date of the pur- 
chase, and passed to tlie present appellant, wlio is well within the time for 
^ brinj^in;; the suit. For the r(*asons above ^iven, 1 consider I hat. the appellant 
was entitled to a decree. The appeal is decreed with costs. 

^fr. Jirnnson and Hahoo Sarada Churn M/ltrr for the .\ppelhuit. 

Ihihoo Molmu/ Mtdiuu //o/y, Ha.hor> Kuslti lunit Sni, and Ihihoo Surjiuftlh 
Doss for the l{esj)()ndent . 

Fo)' the appellant it was arj^iusl, tliat tlw^ onus had Ixmmi wrongly placed 
oji the d^'fendant, as it lay on the plaintilT to i^ive /tnnui facir evidence that 
the huid was mal ; that the |)laintitl‘'s tenure was show n by tlui evidence to 
have been ci*eat(»d in JH47, and theref(»re, lone, substupient to the defendant’s 
title, which c<nd<l not, tluiridore, be considcMed an incaimbrance imposed upon 
it aft('r its creation, and was not, tluMvfore, within the provisions of s. Ji2, 
Herif’. Act VII of IHbH; and that the suit was baa rtal h\ limitation. M usstnnut 
Jhiinto V. Mou/rir A lurvrooddrcu \V. II. ‘J-l), Mussauiut ChuudnthuHcu 
Drhia v. LurIJiru ('hoirdhnnu (JO Aloore’s I. .\. ‘Jl O, and Hcrra Lull 

PrunKUNfh v. linl'uumssa lUhrc (1. L. Ih, A Cal., oOij wer(» cited. 

[234] 'riie* Judgment of llu^ Camrt (I^IO.\'SI:p and FtMIJ), JJ.) was 
delivered h,\ 

Field, J. In this case the idaintiCf is an auction-purcliaser at a sale for 
ar rears of Government levenue. Jfe purchased a holdini,^ No. lli»J, which con- 
sists of some live bii^has odd. He has bronejit th(i prc'scMit case to evict (tertain 
])('rsons wh() hold some thr<‘e biii^has of this huldiiiL; under an Mll(';;(»d lakhera.) 
tithj. The phiinl. lias been franu'd in \ei > wide lanL^iiai»e. 'I’he plaijititl aJlej^es 
the fact of the purchase* at a revenue-sah* l)y h(*r assignee. She t h(*n a-lh’^es 
that the rii^ht acapiiriMl b\ this r(;venue-sali^ was a ri^ht to hold the pj’operty 
purchased free of all inc.umbraiutes ; and slu* concludc's the* plaint with apra>er 
that the (h'fendant nia.\ he ('jected, that khas possession ma\ la^ .i^iven to 
her, and tluit she inaN lx* declared entith-d to hold 1 h(^ land fi(*(i of all 
incunibi’a rices. 

Now, atone jmrt of the ar^^ument it wais contt'iidcjd, that this is reallv a 
suit to a.voi(l an incumbi’ance, and is hast'd up(^n the statutory rij^ht conferred 
by s. FJ of Hen^^ Act VII of IHG8, but we think it would not be fair- 
to tie up the ])laintill' and limit the construction of tlu^ [)ra>('r in her plaint by 
rof'arding it as merely a jirayer lo avoid an incumbi-ance und(*r this section 
]ust referred to. That section declares that “ the jHirchaserof any tenure sold 
under the iwovisions of s. 11 of this Act shall acrpiin* it free from all incum- 
brances which may have been imposed upon it after its creation or aftei* the 
time of settlement, whichever may have last occuiTcd, and she be entitled to 
avoid and annul all under- tenures and forthwith to eject all under-tenants.” 
Now, it has been decided, that a person seckiiif^ to take the benefit of this 
statutory enactment must f^ive some primd fuciv evidence to show’ that the 
incumbrance w'hich he seeks to avoid is an incumbrance fallinj^ wdthin the 
terms of the section, — that is, an inciimhrance imposed upon the tenure by 
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soino pmsori who previously lield it. Tn this ease wo think there is no such 
cvidciK^c, and that if the phiintitf' were soekirif* to j’ely merely upon the 
stafntorv li^^ht f>f avoidance conferred hy the section, her suit must fail, 
lint we thiidv tlujre is anothtn* view whicli may fairly he taken of the 
case upon the plaint and the written statement of tlie defendant, [235] 
:ind that is, that tin’s is really a suit tc» resume lakheraj land. The defen- 
dant sets up a lakheraj title, and what reall> occun*ed in the lower Courts 
was a trial of the validity of this title. 1’he issiujs framed hy tlie Mimsif 
were, in our opinion, not suiliciently satisfactory, regard being had to 
tlu^ alhigations of tlu^ defendant; and we thiidv that, in consociuence, it will he 
necessary to I’emand this case to hav(i certain iiiquiries made which were not 
made owing to tlie informal nature of the issues framed in the Court of First 
Instance. In oitler to guide the lower Court as to the course to ho pursued 
ujion the remand, it will he necessary to refer briefly to the law concerned 
with the subject of lakh«u‘aj grants. Now hadshahi lakheraj grants were of 
tliree kinds; Fnsth/, grants made before tlu*. FJlh August 17()o; .scrondhj, 
grants made after the Itith August 17f>0, hut antecedent to the 1st December 
171)0; and /liirdh/, giants made suhscfpumtly to the ist December 1700. As 
to the first two class(‘s, it is only necessary to remark, that if a jierson claim- 
ing to hold under a grant falling within either of these two classes can show’ 
that he has held the land as lakheraj since the 1st December 1790, according 
to the law as it at presemt stands, this will he a conclusive hai-, whether the 
suit to resume is brought by the CloverniiKMit, by a purchasei’ at a revenue 
sale, or hy any othei* person. In order to prove a grant anterior to the 
1st December, if is thus sufficient to give evidence of possession as lakherajdar 
dating liaek to 1790 : s(‘e the case of Snstcrdimr Sairioic v. Uomaiidth. Jinkhit 
(fi \V. II. oH). Then as to tlie third ehiss, that is, gi ants made after the 1st 
Decenilier 1790, Iho old Hegidation enacted that such grants whether ('.xceed- 
ing or not exceeding 100 highas, shall he null and void, ft, therefore, follows 
that, apart from the law’ of limitation, the (lovernment or an auction- 
jiurcJiaser or a zamindai' is entitled to rc^sumo any lakheraj grant made suhse- 
(pient t(' the 1st Dec.emlier 1790. Then we must ap[)ly the law' of limitation. 
In the case of (iovornuient or any person claiming under (lovornment, 
art. 1 19 of the Ijimitation Act provides the period of sixty >'(^ars ; and it 
therefore follow’s t hat thedoverninent or an auction-purchaser claiming under the 
(lovernmenti must sue within [236] sixty years after the cause of action arose 
to n'sume lakheraj land, even although ludd on a grant alleged to have been 
made after 1790. In the ease of a mere auction-purchaser, arts, li^l and I^IO* 

* [ Art 110 


DcNcriplioii suit. 


l\;ricKl »)f 
linntatiuii. 


'rmii* fmm wliicli pt-nod l)t*giiis to run. 


.\n\ suit l>_\ (iron l)cli.iif of the. Sixty vo;irs ...■ Wlu'ii the* period of limitation 
Sivri't.irv of Stall* for Iiidi.i mj would l>ogin to run under this Aft 

Coiuifil. I I against a like .suit 1)\ a private 

I 1 person.] 

t [ Art. l.K) . 

nescriptioii of suit. _ 1 indtotiSii |Tinio from whicli pcM'iod begins to run. 


For tlie resumption or assess- 
ment or rent free land. 


'fwelve years. 


I When the right to resume or assess 
j the land first ace rues.] 
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to Government. In other words, if tlio pei iod of sixty >e;irs expired before the 
expiry of the twelve years’ period in an\ case in which the purchaser would 
be subject to the sixty years’ rule, such ]Hirchaser would only have so much 
of the twelve years’ period as was also covered by tlie sixty years’ period. In 
the case now before us, the defendant alleged that the land was lakheraj. it 
is not distinctly stated that the lakheraj was created prior to 1790, but we 
think that we may fairlv assume that that was intended, as otherwise an 
allegation of a lakheraj title created .'.nice 1790 would be no answen* to the 
suit, unless that lakliei*aj title were creattd afier 1790, and before a dalt^ sixty 
years before the institution of this suit. The ^^uusif disitjissed the plaintifl’s 
suit. Tlie Additional Judge reversed the decision of the Munsif, and was of 
opinion that the burden of proof was u])on the <lofendant. We think in this 
view the Additional Judge was in orroi. According to the Full HencJi tiecision 
in Parbati Ckaran Mookryjrp v. Jiujkrifiluia Moitknjpp (11. |j. K., Sup. Vol., 
162), the burden of proof is upon the >^amindai- who s^^eks to resume lakheraj 
land, alleging that such laklieraj is invalid by reason of its having been created 
since 179(). We think that, upoi] the ph'adings in this case, \\v. must lake it 
that the plain till here seeks to resume laklu^ra] hind, and that she seeks to 
i*osume it on the ordy ground i]])on wliich, in the j)res('nt stale of tin; law, she 
can resume it ; on the ground, namely, that the grant is void by reason of the 
lakheraj tenure having been creatcrl since the 1st December 1790. We may 
refer to the cases of SoudUtn (iltnurv. Moidvi Abdul b'antr fJh 1 j. II., Snp. Vol., 
lOOj and ffurrukur Mookbopadhija w NadnbCImndpr Habon 14 Moores I..\. 102 ; 
S.C., 8 B. L. II., 066). What then must he done in this case is as follows: — 
The plaintiff must give p/ nud [237] /ueve evidence to show lhal rent has been jiaid 
for this land at some time since the I si Decemiier 1790. If shi5 gives such evi- 
dence, it will then lie ujion the dehaidant. to rehut lhat (iv idc'iice. !)>’ ])i()ving, if she 
can, a valid lakheraj grant. We rlo not express an.s opinion upon (he value of the 
evidence supplied by tlie proceedings of Mr. Crow. The viliie of that evid(‘nce is a 
(juostion solely for the consideration of the Jiidgi* below. We will onl\ ohsei ve 
that, ill order to estimate jiroporly the Vidue of (luit evideiict*, the Judge ought 
to inform himself as to the nature of the jiroceei lings in which Air. Crow was 
engaged and as to the nature of tlui jurisdiction Ihj was exercising 

Then it is contended, tliat the defendant hns succeeded in showing that 
this land has been held as laklieraj for the last sixt> \e.ars, and that, under 
art. 149" of the second schedule of the Limitation Acl, this is a ca)mplcte 
answer to the case. We think that if the defendant Is able to show that the 
land has been held as lakheraj for the last sixty yeais, this is a good defence, 
and it will relievo the defendant fiom rebutting the jilaintiff’s case by e\iiIonce 
of a valid grant, or of possession extending hack to 1790; if the defendant has 
to rely upon such evidence of ])ossession merely, and is not able lo givt' ])roof 
of the original lakheraj grant, the docrcje of I he Ad(lil.ioMal Judge will he 
reversed. The case will be remanded to the lower Appellate Court to he 
dealt with in accordance with these directions ; and the costs of this Court 
wall follow the result. 

A}ij)P(tl (lUou'pd, mid cdi^r irnimidcd. 


NOTES. 

[^Vc (1883) 9 Cal. 8i:3 (816) and the note* to 6 Cal. 660 in the L VW RRl’Oin'S llEPHIN'I’S.] 
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lunit-suit Tilly of Ihnil rmln tillnjod hij (lefciuhnit- l^artios- Civil 
Cl nvrd nrr i'odr ( 1/7 A" of 1S77, s. 'iS.) 

I\'i Fn-’.lil), .). Wlif-n* .1 siu‘cl fi.r rent ‘^<7^ np tlu* iillj'of ,i third part\ . and allegos 

that lie h'dds midrr. .nid [tays rent to Imii, siidi thiril party ou"ht not to Ijc made a party 
to tlir suit Ml as til ((aiM-tt .1 ^impU' ''Uii. for .lrr^^ll'^ of rt-nt into ont‘ for Liu* dotL'iinniatioii 
of fill' titli' 1“ th(' |iro[ii rL\ in 1 'csin‘ct of which the riail is »-l.iinH'd. 

Such a lai^cs oiiU tvvo insuc-, /•/ • 

(I) I>ocs the n latioii of landlord and tenant c\l'^l hciween the plaintiff and defendant? 

(*2) An* tin' all<v<'d al^‘al‘^ <il r<‘nr due and nn]iai<l 

And tlu'se are (|ue'^lioii^ m winch the pl.iintifl and defendant are alone concerned, and 
no tliird parts i lannmj; a lilh' adsei lo the plaint ilT can properh he made a parts to the 
1 1’la 1 of ( lies** is'^iu's. 

Sec I ion oM he ( isil Ihocc'diiie ( ’ode i-. not inipc'rativc', lait allows .i discrcLion to ho 
c‘\ercised ; and in vu,*h a -ant it is lM>tli>r, lioth in the* inliTests of fios’ernnu'iit and for tht‘ 
]cropei‘ adjudicat loll of t!ie (|iiestioii of title, lhat it should ho ined h\ a (‘ompcdeiit (Jourt in 
a suit diiecMs framed and l)roiij;lit tor that pin pose. 

Tuts was an apiuMl in nn« ol a minihov of vont-siiits, whicli, boin^^^ iinalo- 

i^ous, winv, !)>' ccnisont cd' 1h/' tiiod toj^etlio)’ in thn C(jin*t of First Ins- 

tance*. Tluj (h'lV'inlanl (L^nicd that an\ rent ssas duo, and stated that the 
relation of landlord and tenant did not subsist lK‘t,\veen him and the? plaintiff, 
and lhat ibe lands in ri'spect of Nslneli the rent was elaiined did not lie within 
the phiintiirs lalncf as al’-'j^od, but formed jiortion of a nim-howla holon^^ing to 
one Tarini Churn Ih’swas, to whom the d(’fc'ndanl jiaid rent. 

riio Munsif, in dt'aJinj^ with the suit, declined to add Taidni Churn Tiiswas 
as a jiarly defendant, tliou^li the pdea/lers lor [239] the plaintiff nr^ed, 
that the ])io]K!r issue to fiaino was as to who had been in reeeipt of rents from 
the ded'endant, and that the (juesticui of title ouf;ht to ho raised in the suit; and 

after havinp; heard tlie evich’iiee and dealt with it, found that the relationship 

of landlord and lenant did not exist between the parties, and accordingly 
dismissed I ho suit. 


* .\j)])eal from Appc'llale Decree^, Nos, .'iHl, .08*2, 08:J, 081. 080, and 08r) of 1880, against 

the dc'cree of li.iljoo N 111 111 I'liniider llhutto, Othciating Second Subordinate Judge of T3ai:kc3r- 
giiiigc^. dated the 80tli Dc'ccnibcr It'TU. rcvc-rsing the dc'crec of tVrronx. Esep, Otheiating 
Tliird I^luiisif of E.irrisal, dated the 2tLh March 1879. 
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On appeal the lower Appellate Court reversed the decision of the Munsif, 
holding that a pnmd Jacic case had been made out h> the plaintifi', wliich should 
have been rebutted by the defendant, and as that had not been done, the plain- 
titf was entitled to the decree he pra\ed for. The Subordinate Judge further 
held, that Tariiii CiuiJ-n ouglit to liave been a i)arty of his own accord, oi' been 
made so at the instance of the defendants, as he was directly iiUerosted in the 
subject-matter of tlie suit, and that the Court had iiower to add him btio violii 
under s. 32 of the Civil Froceduro Code. 

Against this decree the defendant now' api>ealed to the High Court. 

Haboo Kdli Mnkiui JJdsa for the iVpi)eUanl. 

Baboo JJtiufi.sJicdhin Srn for the Kes])ondont. 

Tlie Judgments of the Court (1Tu\ski> and FlllLD, J J J were as follows; - - 

Field, J.— T1 le plaintiff in tliese cases sued n nuinhei' ol i noIs lor rent. 
Their defence was substantially this, that no lelation of landloid and 
tenant existed hetw'oen them and the iJaintilt. The\ alleged that the lands held 
by them are not situate within Taliu] No. 3031), as alleged h\ the plaintiff, hut 
form a portion of a nim-howda belonging to one Tanni Chuj-n Biswas and 
situate w’.thin Taliuj No. 3051. Tliev further said that Tarini Churn Biswas 
is their landlord, and that they pay their rents to him. 

The ^lunsif, in a oareful .ludgment, d('alt with the (luestion w'hetliej’ the 
relation of landlord and tenant exists between the pai ties, and Iniving carefully 
examined the ('vidence, came to tlie conclusion that this relation has not neen 
established; and he, therelure, dismissed the idaintitt’s suit. 

[240] Tlie cases then came on at>peal helore Hahou Nului* Chunder Bhutto 
the Olliciating Sticond Suliordinato Judge of Baekergunge, and this gentleman, 
in a long judgment, which contains a large amount of ii relevant mattoi* 
expresseid in stilted and liigh-llown language, reversed tlic decision of the Miiiisif 
for reasons wliicli we tliink cannot bo sii])j)orted. d’he Miinsif, vi*i\ prcjjierly, 
and in accordance wdtli a nimiber of dc'cisinns of this Court, declined to try, 
under the guise of a suit for rent., a fpiestion inxnlving t he title to a cniisiilorahle 
pro])crty. Witli reference to this couise ef i>r(>cedure, tin* Siihordinale Jialge 
sa>s: — “ 1’arini ouglit to have been a iiarty ol his own accord m- at the instance 
of the defendants, as he wasdirectlx interested m the suhject-inatler ol the 
suits, — namely the arrears. Tlu? C-oiirt itstJf had, under the eircinnstances, 
the power sun molu to make him a delendant under s. 32 of the Pi-ocedure 
Code. But at all events it was the duL> and intiMt'st of the delemlaiits to 
move the Court in the matter in order to jirolec-t tlieniselvcs from similar 
demands of Tarini, in case of an ad\ersc decision and for lietlei* making out 
of their own case primarily." We think that these ohsers ations of the Ofliciac- 
ing Subordinate Judge indicale a misconception of tlui real mil are of a icnt-suifc, 
as w’ell as a want of acquaintance* with a miinher of cases decided by this Court 
and published in accejited reports, in w hich it has been held that, when iiersons 
sued for rent sot uj) the title of a third iierson, such lliird jieison ought not to 
be made a party to the case so as to convei't a simple suit for arreai's of rent 
into a suit for the determination of the title to immovealde property. See 
Bnrssur Faurcfi y. Jotjcndro (yJinnelcr Ih'lf \\ .E., 261), Auluck Monce Dcbre 
V. Dhu) Nath Ghmc (24 W.K., 421), and iJafjal Cham! Sahau v. Nahni 
Chandra Adhikan (8 B. L. R., 180). Jn this last case Alvslik, J., said 
(p. 193) ;- We do not think it can be contended, that a [icrson who is out for 
possession, has the right to come to the Court and ask for a decree for rent with 
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tho view of in a iliird i)!ii*ty and haviny tried, under color of a rent- 

suit, all (juosLions of title between himself and that party.” 

[241] .V suit for tlie recovery of arivais of rent raises two questions : — 

r. Does the relation of laiuiloid and tenant exist between plaintiff and 
defemlant V 

II. Are the allej^ed arrears of rfuit due and unpaid? 

I. The first question may have to be decided under one of two possible 
case‘1, 

(i) \Vh(.*r(i the idaintiff has let tluj defendant into possession of the land. 

(ii) Where the plaintilT is not himself the person who let the defendant 
into i)ossession, l)iit claims under a title derived from the person who did. 

(i) Now, in the liisl. of these two cases the rehvtion of landlord and ten- 
ant ma.y have been created in some one ol the follovvinR' ways : — 

{(() hy writ.l('i» eontract , and where there is a written contract, if it he 
ri(*c.essai‘y to pr(»N’e the lernis of the tenancy, such wi’itten contract must lie 
produced and pro\'c<l ; srr the east^s nf lirrtrer v. Pdliiier (.‘i Esp., 213) and 
lianLsholtdiif. v. }fdrllcii (2. M. A' 8., llo); 

• 

(/;) hv an oral contract ; 

* 

fe) tliere mav h,i\e lu^en no express eontraef., written or oral, hut the 
1 elation of hiiidlord and timaiit may he inforrilile from circumstaneos : foi- 
CAiimple, fi’nm i he pciNiiamt of rent, from .-.iihinittini; to a distress ; the 
cases of /'o ///<//? v. Jane's (3 Camp. 372), Al/ason v. Sl(i)k' (O A. and E., 25/5), 
Jjae d. Ilii>re!i v. Francis (2 ^1. A lioh., 57), lUrnce Madhith (those, v. Thakoor 
Doss Miaul nl (H. Ij. H., Sup. \5)1., 588) and Ohlioi/ Croljind Ufwirdhnj v. 
Deejon (l(ifnnd (Jioirdhn/ (b \V. K., Ui2). 

When tlie case fall^ under there may he the followinf^ defences:-- 
The execution of the contract may he denied. The actual execution may he 
admitted, hut it ma\ lie conLended f hat the contract is invalid, liecause it vva.s 
ohtained !)> fraud, foice, undue influence, etc. The defendant may show that 
tht 3 plaintiff’,-, title lias (Apired, or has been defeated hy a title paramount ; as 
for exam])le, tliiit the plaintiff’s tenure has heem [242] avoided by sale for 
arrears of revenue ; hut the defendant cannot deny tliat ilio i)laintiff had a 
title af the linni when tl- delendant was let into possession ; see s. IK) of the 
1"N idence Act. The dehmdant may also plead that he was not put into pos- 
session of, Ol- llial. tho ])lainl iff has evicted him from, the land demised or 
a portion of it, or lie may show that the clciiiise was for a term w'liich has 
exiiivcd, and that flu* occupation has been i>iven up. 

Wht'n the case falls imclGr (h) tho dcHendant may deny tho contract, or 
may s(‘l. up its invalidity, or show that the plaintiff’s title has expired, or been 
doJcahal : or ma\ nlleye that lie has never l)eon put in possession of the land 
demised, or that lie has been evicted hy his lessor ; or may allege that the 
tenancy has been determined. 

When the c,ase falls undei fc), the defendant may deny tho circumstances 
fj’oni whi(jh the plaintiff allej^es that the tenancy is inferrible or has been 
created bv imidicalion. He may show that plaintiff’s title has expired, or been 
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defeated ; may alle^^e that he has been evicted hy the plaintiff, or that his 
occupation has been determined by relinquishment. 

The questions raised by these pleas, where the plaintiff originally let the 
defendant into possession of the hind, are questions with which the plaintiff and 
defendant only are concerned and no third party claiming a title adverse to the 
plaintiff can properly be made a ])arty to the trial of tliese questions. 

(ii) Lot us now turn to the class of cases where the plaintiff’s title is 
derivative. The following are the most usual ways in wliich it is derived : — 

G/) by assignment, including gift, sale, devise, lease; 

(b) by inheritance, including adoption amongst Hindus. 

As between the defendant and the ])erson from whom plaintiff’s title is 
derived, the relation of landlord and tenant may have been created in any of 
the ways s])ecified under head (i) ; and therefore the defendant may make any 
of the defences which have been specified above under this head (i). 
The observation just made as to making a person claiming a title adverse 
to the plaintiff a party to the case, is here equally applicable where some 
one or more ol these defences only arc [ 243 ] set up, and there is noflenial 
of the facts which constitute the derivation of the plaintiff’s title. But it is 
clear that, in cases falling under this head, there may be a further defence ; 
there may ho a denial of the facts which constitute the derivation, or denial of 
the assignment, or of the adoption, or of the validity of either ; or of the plain- 
tiff’ being the heir of the original jjorson from whom he professes to derive tjtle 
by inheritance. It is clear that, it is only as regards this further matter of defence 
that the riglits of third parties can come into question. The effect of an assign- 
ment, or of ail adoption, or of a claim founded on inheritance, may he 
to deprive of the propertv, and so of the rents and profits, of some other 
person who, hut for such assignment or adoption or claim founded on 
inheritance, would ho entitled tliei-eto. This class of cases may be fur- 
ther divided into (ft) cases where the defendant has attorned to tlie 
])laintiff’: and (h) cases whore the defendant has not attorned to the plaintiff’. 
(a) Whei'e the plaintiff’ claims hy a derivative title, and the defendant has 
attorned to him, the defendant is not thereby stopped from showing that the 
title is really not in the plaintiff' hut in some other ))ers()n : scr the cases of 
Bofjdis y. Pitchrr (O Taim., 20‘J), Cbtnthjcy. Machrnzic (4 M. and G., 1-13), and 
Grrtjoyif v. Doidtjc (3 Bing. 174). In this last case*, a person had occupied lands 
under .1. (Jpon .I’n death this person entered into an agreement to pay rent 
to L)y and iiaid one shilling as an acknowledgment of //.s title, being ignorant 
that D had no title to the iiroiierty. It afterwards turned out that D had no 
title, and if- was held, that such jierson might show in answer to a suit for rent 
that U had really no title. Ordinarily, a tenant who had attorned would not 
set up this defence unless some person had satisfied liiiri of a better title and 
prohibited him from paying i-ent to the idaintiff. There is no plausible reason 
why this third person should he made a party to the suit for rent, and it is 
really for his own interest that he should not be a party. If he is a party, he 
will be bound hy the adjudication u])on the question of title, and this adjudica- 
tion may he based upon scanty materials and insufficient investigation, which 
are not imcormnon when the subject-matter of the claim itself is inconsiderable. 
If he is [ 244 ] not a i3arty, he has the chance of the tenant’s plea being success- 
ful, and so of himself stepping into the place of landlord without personal 
litigation. If the tenant’s plea is unsuccessfid, he can litigate the question of 
title liirnself with bettor preparation and with experience gained from the con- 
test at which he looked on without being a party, (h) Where there has been 
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no attornment, the plaintil'l' must provo liis title as a condition precedent to 
establishing^ the relation of landlonl and tenant l)etweeii himself andthe defendant ; 
and if there ))e none of the oti)or defuiiees already I’eferred to, tliis may be the 
onl> point to be deei<led. In Knj^land tliis constantly liappens in actions for 
use and occupation, which resemble in all essential |)articulais suits for rent in 
these provinces. I do not find that persons who claim adversely to the plaintift 
have been made parties to these suits, (jr that such a (iourse has even been con- 
tended for : srf the cases of Jlirhiinni v. \tu‘/ini (4 II. and N. 716), Furadon 
V. Clofitj (10 M and \V., o7lJ), Cornish v. Scatrrl (H J^. and C., 171), PhilhiJs^ 
v. Ih'dirr (/j H. juid C., ll.’l), SUrlr v. }fnil (1 0. and C., 27:^), Hawsoii v. 
Fichc (7 A. and E., lol), ond Srlhij v. liroirnr (7 Q. 11. 6120). In some cases 
the plaintill’s title may he so clear, sind the delence niiiy he so palpably obstruc- 
tive and unfoinuled, that the Court will l)e justified in dealin^^ witli the question 
of title in the rcuit-suit sind as l)(d.ween the plaintiff and defendant. Afiain, 
there may he cases in which this question of title, is raised bond Jidt necessitat- 
in;.; len^^thy and intricate^ iiuiuirics and inv'olviii^^ property W'orth a larf»e amount, 
while the actual m.ittci’ in disiaite may he only a, fow' rupees. Section of 
the Code of Civil Procedure enacts, that “all persons may he joined as defen- 
dants a^,^ainsb whom the riL;ht to any relief is alleged to exist, whether jointly, 
severallv or in the alternative, in respect of the samo matter.” Now let A 
1)0 the person claiming by a dei ivati\e titles an estate and the right to receive the 
rent thereof, let H he another bond fid rckihiv, ml , and lot C he a tenant holding 
a jamma in the estat(\ We assume tliat (' has never attorned to A. In order 
to entitle A to recevei* rent, he must prove his title in tlie roiit-.suit. [245] 
Now, if iV is not made a party fo this suit, any decree thei'ein against C 
will not ali'eet L*. 'I’lie remarks already made as to ilie advantage to 7^ of 
w^atching the rent-suit jirid awaiting the result are here ociually applicable. B 
cannot be injured by adopting lliis courr^o, for the decree against C does not 
affect him ; and if lie aftei\va,rds recover tlio estate in a suit brought for that 
purpose, he will receive in tlie shnj)o of lucsne [U’olits any rent which J may 
have recovered from (J under tlie rent-decree. No doubt J and B may both he 
made defendants under the provisions of s. : hut these jiro visions are not 
imperativ'e. If tlie property in disjiute is worth some thousands or lacs of 
rupees, and if B is maile a pnrty, f-here w ill lie, in a suit for rent involving 
a few' nqiees only, a trial of the <|uestion of title to projicrty of largo value : and, 
as the hiAV now stands, if this (pjestion of title is decided in the rent-suit, B 
being made a co-defendant wit h ( ', the decisions w'ill have the effect of 
res jndu'itUi between .1 and /> ; and this derision may be hud upon a court-fee 
stamp of small anioimt and fiefore a judicial olliccv wdio would not have juris- 
diction to try the title lo th property in a suit instituted with this diieet oliject. 
.Vs has lieen already said, tite provisions ol s. ‘78 are not imperative; they 
allow' a rliseretion, and in a case ol this kind, both in the interests of tlie 
Ciovernment revenue «ind for the convenience (/ a pjoper adjudication, it is 
iuuch hettei- that the question of title should he tried in a suit directlv framed 
and brought for tliis jmrposo. 

There is a class of cases v ery common in this country,- - /.c., where rent- 
suits are hiought merely for tlie purpose of asserting or making a title to tlie 
land occupied by ryots. .1 and B are projirietors of adjoining estates. A 
claims some lands as jiart of his estate : B, on the other hand, asserting that 
these lands lieloiig to his estate, rnstoad of at once suing B and raising 
the question of title, A commences operation by suing for rent the ryots in 
occupation of the disputed lands. If these lands have always formed part 
of B\s estate, the ryots ought to have no dithculty in showing that tbey'^ w’cre 
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net let into possession )iy ^-1, or tliat they never attorned to .1. If, liowevei’, 
vl succeeds by fictitious l<al)uliats and innnutactiired evidence, [ 246 ] B, if not 
a party to tlio rent-suits, is not affected and can prove his title by independent 
evidence, and he is much wiser to hold aloof from the rent-suits than to run 
the risk of an adverse decision on the (piestion of title, which will forever 
conclude him, although arrived at upon scanty imittn’ials and insiifhciont enquiry. 
Whore the disi)uted lands are new chur, and tlio ryr>ts who have occupied and 
cultivated have not attoi*ned, the pro])i.' tor who lirst sues them torrent will 
have to prove Ids title, and his adversary has tlie advantaf»e of watching and 
* preparing himself. Tn this last class of cases, for reasons already given, it is not 
desirable that the essential (jiiostion of title as between proprietors claiming 
adversely should he raised and tried in a jietty rent-suit. 

II. Then, as regards the other question wliich may l)e raised in a rent- 
suit., — namely, is tlie rent claimed due and unpuid ? tlie defences upon this 
issue may he 

{a) ])aynieiit ; 

(/>) set-off ; 

(c) deposit under the pi’ovisions of the Rent .Vc.t ; 

(d) limitation, i'i:c. ; 

and it is clear tliat, in ordc-r to tiie trial of any of the questions so raised, it is 
unnecessary to make third persons parties to the suit. 

IJndei* these cii*cuiiistancos, wethiidv the suits foi’ rent should not he com- 
plicated by bringing in tldrd jiersons wlio claim adversely to tlie plaintiff, and 
raising, as between such third ])orsons and tlie jilaintiff, questions of title 
which involve not merely tlie j-ight to a small amount of arrears of rent, hut also 
the right to a large and valuahlc iiropei ty. In this case it appears that there 
were alleged to he certMin kahulials said to have h(»en c.xeciited by the defen- 
dants in the iiJaintiff’s favour. 4'he.se kahuliats \\ej*e not proHuced: and as to 
their non-pidduclion, we think that the remarks madt' by the Mimsif are roa- 
sonalile and proper. I^heii tlio Subordinate Judge remarks upon the fact of the 
Mimsif not having allowed a registtufd document to he proved for the 
jiurposo of showing thal. the boundaries of tlie plots given therein described 
those plots as belonging tio tlio plain tilf’s sliare of the taliu]. We think that 
[ 247 ] the Mimsif was here correct, and that the Suhoidinate Judge was in 
error in supposing that this (lociiment, being a documunt between third parties, 
could he evidence against the tiefendants under s. 7 of the Evidence Act. 
With reference to the observation in the judgment of the Subordinate Judge 
that it is the boast of the Narail Ba boos to bring r(‘fractory ryots to their 
senses, w’e are not shown that this {|uestion was laised, or that there is any 
evidence on the record to estalilisli this fact ; and w’o think that an obser- 
vation of a iiorsonal nature like this is out of place in the .indgiiKiiit of a 
Court of justice. The Suliordinate Judge ha\ ing relied ujion a considei'ahle 
portion of documentary evidence, to a jiart of which lie has assigned much 
greater weight, than it deserves, and part of which, for example the registered 
kabuliat, is inadniissihle in evidence, then passes on to consider the effect of the 
oral evidence. lie comrnenct;s thus : — Then came a whole host of l espcctahle 
witnesses, wJio proved payment of routs by the defendants in 1280 and 1281 
partly.” Having examined this evidence, he concludes liis judgment thus : — 
“ For all these reasons taken together 1 hold that the plaintiff started a 
strong prima facir. case which the defendants w'ore hound to rehut, hut did not 
think it fit to rehut by proving their ow n case.” It appears to us that the 
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conclusion at which the Subordinate Jud^jo hero arrives is a conclusion based 
upon tlie whole of the evidence, documentary and oral, taken together ; and as 
we have pointed out that part of this documentary evidence has been impro- 
l)erly received, it follows that a conclusion based upon materials an essential 
portion of which was irrelevant cannot be sustained. Wo must, therefore, 
remand this case in oi'der that the lower Appellate Court may come to a con- 
clusion upon the evidenc(3, excluding that which wo nave shown to be irrele- 
vant, ui)on the question wdiether the relation of landlord and tenant has been 
established as between the parties to tliose suits. We desire to say that it 
lies upon the plaintiff not merely to start a strong pnma facie case, but in the 
first instance to beai- the whole burden of proof. Having regard to the serious 
errors committed by the Olliciating Subordinate Judge, wo direct that those 
appeals upon remand be taken uj) and disjjosed of by the District Judge. [248] 
The costs will abide the j‘(vsult. 

Prinsep, J. -I agree in 1 ‘emanding this case for retrial by the District 
Judge, because tliere has been a mis-trial by the Subordinate Judge both in his 
manner of dealing with the ease and in admitting as evidence what is not legal 
evidence. 

Appeal alloired and canas remanded. 


NOTES. 

iSee also 12 C.P.L.ll., 1 (3).] 


[8 Cal. 248 10 C. L. R. 143.] 

.VPPRliLATH CIVIL. 


The Hth Decemher, IHS] . 

Present : 

Mu. Ji’STicE Mohjus and Mu. Justice Puinsep. 


Lutful Iluq Judgment-debtor 

versua 

8 urn b h ud i n Pat tuck Doci-oe- 1 1 older. 


Limitation Act (XV of 1H77), ached, li, art. 1 7tf and a. 10 — Application for 
execution of decree — Order stayimj cx'^cution. 

Tho plaiiitifT ol)taitind an /-.r partv ilocm* on 7th Enbniary 1870, of which ho applied for 
execution on the 31st IM.iy 1870. Thereupon the defendant applied to set aside tho decree, 
on the ground that he had had no notice of the suit, and an order was made staying tho 
execution of the decree. The defendant’s application was rej(jctod on the 15th November 
1870, and an appeal by the defendant, pending which the stay of execution was continued, 
was dismissed on the H)th Deeeinhcr 1877. Previously, viz., on tho ‘21st February 1877, tho 
execution -case had been struck off the file. Held that, notwithstanding the application was 
made more than three years after tho decree, and the plaintiff was not entitled to any 

* Appeal from Original Order, No. *240 of 1881, against tho order of F. Hoes, Esq., 
Judge of Noakhally, dated tho *21.st June IMHl. 
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deduction of the time during which the execution w;is staved hv order of Court, an ajiplica- 
tiori for execution made on the lOth December liS80 was, under art. 170* of Act XV of 1877, 
not barred, the decree not being final until the order dismissing tlie appeal on the 10th 
December 1877. 

Slimbhudin Pattitck obtiiined an (*.2' partr (IfMireo against Luti’ul fluq 
on the 7th Fobi'uary 1870. Ho applied for ex(3ciitioji on Iho .‘list May 1870, 
and thereupon the judgmeiit-debtor aj^plied to revive tlie suit, on the ground 
that ho had had no notice of it, and an order was made staying execution of 
^ tlie decree. That application of the dotendaiit was rejected on tluj Jpth 
Novenil)ov 1870, and against the order of rejection an apimal [ 249 ] was 
filed on the 13th -lanuary 1877, and the Judge ordered that execution 
should not he ])roeeeded with until the a])peal was decided. Tlui aj)])eal 
was dismissed on the lOtli Dcceinher 1877 ; hut pnwiously, viz., on tlu*, 21st 
February 1877, the execution -case had been struck off the tile. On tlie 18th 
December IHHO the present ajijjlication was made for execution of the decree. 

The lower Court hold tliat, as the decree-liolder was conipleloly stoiqicd 
by the order staying execution from taking any steps to execute the dc'cree 
between the 13th January and 19th December 1877, he was entitled to make 
the application within three years from the last-mentioned date, and therefore 
the aiqilication was not barred. 

Baboo Sreenatk Bauer jeo for the Aiqiellant. 

Baboo Dimja Mohuu Doss for the Kespondent. 

The Judgments of the (3ourt (iMoilUlS and PKlNSbU*, JJ.,) were delivered 
as follows 

Morris, J.- We atlirm the order of the lower Court allowing execution 
to ])rocced, though U])on grounds ditTerent from those on wJiicli the Judge 
bases his order. The facets of the case are as follow : - A decree was fiassed on 
the 7th February 1870. 3’lie decree-holder applied foi' (‘Xt'cution onlhe31st 
^lay following. On the LOth Novendier of that >ear, the judgment-ilehtor 
made an application to revive the suit, on the ground that ho had no nolicc*. of 
it. This afiplication Avas I'ejected on the lOlli Novemhei- 187f>, and an appeal 
by the judgment-debtor against this oi'd(jr was dismissed on tin* 19th Bi;c(*mher 
1877. But iii’eviously to this, that is, upon the eiitei lainment of the apjilica- 
tion to revive the suit, the Court diiected the execution-jirocei'iiings to ho 
stayed; and on the 21st of Lehruary 1877, that is, lu'foi'c the final ordei- on 
appeal, on the aiiplication to revive the suit, was jiassed, the Court, of its 
own motion, struck the oxeeiitioii-case oil’ its tile. It thus happens that the 
judgment-creditor did not make a second application for execution to issue 
until the 18th December 1880, and if. is eontemled that this application is out 
of time, it having been made more than three years from the date of the decree. 
But it seems to us, that this ease is met by [ 230 ] the 2nd elause of art. 179, 
sch. ii, Act XV of 1877. The ajqdication to I’ovive^ the suit i-eally kept the 
decree oijon, and that decree did not heco mo final until the ordci- of the Appel- 
late Court was passed on the 19tli Dcceinher 1877. The lesult is, that the 
second application is within time as being “ made within threes years of the 
final order of the Appellate Court,” and execution must, therefore, now follow\ 

The appeal is dismissed with coj^ts. 

Prinsep, J. — Execution of the decree now before us was stayed by an 
injunction issued by the Subordinate Judge. The decree-holder has applied to 

.s///)irf. 8 Cal., 2U.3 


4 CAL.— 5J3 


177 



I.L.R. 8 Cal. 231 


(jrilJNM)KU DOSS itc. IK 


oxocuio his (l(;(ji’eo wiiliiii tlireo ycai’s from tlie removal of that injunction, 
hilt it is eon to II (loti that oxeeiition is liarretl under art. 179, sch. ii, Act XV of 
1H77, and it has been hrou^lit to our notice that, under the terms of s. 15 of 
that Act, a docioo-holder would not b(j entitled to any exclusion of time during 
which oxooaition was ..usjiimdod l)y an injunction in calculation of tlio period 
allowed hy the Ijaw of I jiinitation. It might thus liappen that, if the injunc- 
lion rtMiniinod in force for thi’ce >ejirs, (»x(^cntion could l)o alisolutely barred. 
'I'his ai>|K;ars to he the ])rosent stale of the law. Fortunately it does not 
o|)(n*ale pvojiulicially in thii ])r(‘.sent case, because we are able to treat the order 
passed hy the Subordinate Judge, which had the effect of withdrawing the in- 
pmetion, as the final order of the Appellate Court in the suit; but injustice 
ma> arise in anothiir case owing to s. 15 applying only to suits and not to 
otliei- proceedings. 

A ppea I dismissed. 


NOTES. 

[Tlio liiiiiitMtion 1!)0H, rxtiMidc'd Llit‘ (»pt*r:itinn of see. 15 to appliciitioiis for the 

j'Xecution <if .i 'I’lii-. .sets at rest the ])iwiniis eoiifliet of decisions on th(i subject. 

.\s regards the p<nnt as to e.r-partv decrees, sec also 12 Ml. 278 ; 10 lioin. 128 ; 21 Cal. 
8H7.] 


[ 11 C.L.R. 177 ] 

[251] Aei’KMiATE OrVTIj. 

The fHh December, iHHl. 

Phksknt : 

^iK. JrSTK’K MoiUflS AND MR. JlISTlCR FRTNSEP. 


Chundor l)(jss and others Defendants 

versus 

Hoshoon Lall S(X)]\id Plaintiff. ’ 


Adm/ssnvi of an appeal after lime Limitation Act (XV of 1H77), 

S'. 5, selied. i —Poirer of JIkjU Court to rectify such an error. 

The' High Court, sitting on second a])])e.il, has power to look into tho grounds which .a 
Judge has given for admitting an appeal after Liu; lapse of the period allowed by the 
ljiniilati«>n Act. 

Moirri Bewax. Surnulrnnnth Bmf (2 B. L. R., A. C., 184, note; H. C., 10 W. R., 178,) 
followed. 

This wais a suit to recover from tlio defendants certain arrears of rent for 
four bigbas of land ; the dehuidants contended that tlu^y used to pay the rent 
claimed, but that they paid it for a larger area of land than that in respect of 
wdii.di rent was now^ claimed; tho Muiisif, on the 29tb June 187'1, decided 

* Appeal from Appellate Decree, No. 2458 of 1879, against the decree of Baboo Trailakhya 
■Nath Mitter, Oftieaating First Subordinate Judge of Chittagong, dated tho 2nd May 1879, 
allirming the decree of Baboo Ainbicachnrii Ghose, ^lunsif of Puttoa, dated the 29th Juno 
1874. 
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the case in favour of tlie plaintijl. On the 28th .liino 1875, the defendants 
brought a regular suit for a declaration that they lield possession of eight 
bighas of the plaintilT’s land, which suit was eventually, on the 5th February 
1879, decided by the High Court, the Judges holding that the (juestioii of area 
had been already decided in the rent-suit, and could not Ixj re-opened. On 
the 5th March 1879, the defendants ai)i)lied to be allowed to aj)peal from the 
decree of the 29th June 1871, stating that they had instituted and prosecuted 
the regular suit on the belief that the rent-suit was no bar to it, claiming the 
relief under s. 5 ' of the Limitation Act. 

The District Judge recorded on the order sheet the following order: “The 
appeal is admissible under tlie provisions of s. 5, cl. 2, of Act XV of 1877, read 
with s. 14, cl. 1, of the same Act,” an<i sent the ajjpeal to the S!d)()rdinate 
Judge of the district for disposal. 

[252] The Subordinate Judge lield, that ignorance of the law on the j)a.rt 
of tlie defendaTits was no sullicient reason for tlie delay in the in-esentation of 
the ajipeal : and that, moreover, twelve times the period of limitation allowed 
by law had expired before they instituted the regular suit, so that s. 5, cl. 2, of 
Act XV of 1877 coidd not apidy. He therefore disrnissctl the appeal. 

The defendants ajipealed to the High Court. 

Baboo Snimatli Ikmerjee for the Api)ellants. 

Mr. It. E. Tuudala 'iiwd Baboo Aukilchnudw Sim for the Respondent. 

The Judgment of the Court (Mouius and J^HlNSKr, JJ.) was delivered by 

Morris, J.-- What has occurred in this case is, that the District Judge, 
after admitting the appeal, which was long out of iJme, sent the ajipeal for 
decision to the Subordinate Judge. On the he.u ing of the aiipeal, after hearing 
both sides in the matter, the Subordinate Judge threw out tho a))peal on the 
ground that it was inadmissible. It is contended before us in s[)ecial appeal, 
on the authority of the case of fHiutrt* Sitlioo v. Oninsh Chundcr Strear H. L. R., 
5 Calc., 1), that the Subordinate Judge could not override the order of the 
District Judge admitting the apiieal, and that he had only jurisdiction to hear 
the aiijieal on its merits. We have referred to the original order passed by the 
Judge. Ho does not in express words sa> that the apiieal is admitted. He 
only says that it is ‘ admissible.’ A doubt arises whether, by tlii.s older, tho 
Judge did not intend that the appeal should bo entertained subject to hearing 
objections to its admissibility when both sides were before the Court. How- 
ever, assuming that the Judge did admit tho appeal, and that, under tho 
authority of the case quoted, the Subordinate Judge had no jurisdiction to 
overrule the District Judge’s order of admission, it seems to us that we ought 
to deal with this matter in special appeal as a case in which the District Judge 
has exercised so bad a discretion as to amount to an irregularity in law. The 
record shows that the subject of dispute between the iiarties [253] wa:5 
decided by the Munsjf so long ago as the 29th June 187-1, and that 
order became final as tho defendants iTreferred no appeal against it. For 

*[Scc5; — if the period of limitatiou prescribed for any .suit, appeal or application 
expires on a day when tho Court IS closed, the suit, appeal or 
Proviso whevo Court is application maybe instituted, presented (i* made on thi‘ day 
closed when period expires, that the Coiirtf ro-opens ; 

Any appeal or application for a review of judgment may be julmitUd after th(‘ period 
of limitation prescribed therdor, when tin? appellant or 
Proviso as to appeals and applicant satisfies tho Court that he had snflieii nt cause, for 
applications for review. not presenting the appeal or making the application within ^uch 
period.] 
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ii wlioli) .\tJJir tlif (lofcTHJants slopL ovor Llieir i and then, by means of a 

suit for (hudaration of ri^ht, they sf)Ui*]it a form of relief wliich the Hij^h 
Court evenlual !>’, in dechu ed to he closed a^^ainst them. Foiled in this 

attempt, the (Udendants liavci attempted to re-open, Ijy means of appeal, the 
(pujstion which was ileteiinined l)y the Munsif in Juno 1874. It seems to us 
that the Distried. Jud^(i, in admittin;^ this appeal, has overlooked tfie fact that, 
for a w hole >ear, that is, loiif^ after the period prescribed by the Law of 
rjimitation f(U- a])|)eal had ex])ired,- tlu' dedendants allowed the decision to 
staaid, and that it is (‘nt.ir(d\ owint* to theii- laches that this lontj delay 
occurred. The District Jud^e, too, has done this without havini^ before him 
material suHicient in law to enable him to come tt) tlie coiiclusion that the 
delay was justitied. We folk>w' as an authority in this matter the case of 
M(urn Hrira. v. Sn nnid ra nat h Jioi/ ("J H. D. K., A. C., 184, note ; S. C., 10 
W. li., 178), in wliicdi a Division Dench of this Court held, that “it is compe- 
tent for the lli;;h Coml, sitting on special appeal, to look into the j^rounds 
whi(di a. Judi;(' has /.pven foi- admitting an appeal alter the la[)se of the jieriod 
limited foi- the pin‘pos(' hv tlie Pro^*edurt^ Code*.” Wi' consider that the Jud^e 
has e\(*r(ds(‘(l an imi)ropi‘r anil unwarrantable discretion in admitting this 
aj)p(‘a,l ; a.nd w(^ theridore altii in in sidistance, thoui^h on an entirely ditl'erent 
ground, Mu' ordei' <d‘ the Suborflinato Jud/^e <lisallow inj^ the admission of the 
ap[)ea1 

We .!^i\e no costs of this ajipiNil. 


NOTES. 


A ppcd t (I i S7n is}ii‘(l. 


to tla* cxiTci-^ii of (1 iscrotioii , .srr aJso 0 IJoiii. -JOl ; '23 I3om. 5J3 ; 26 All. 71 ; 27 All. 

(IHS 


ir^ards cam'cllation , srt! 2 C<.W.N. I(»l ami tin* Notes to 6 Ciil. 1, iiitlioCAW HnrORTS 
ItMI'Hl.srs.] 


[ 10 C.L.R. 33 ] 

[234.] Al'PKM.ATK Cl VII.. 

Tha I / III Srplrwhcr, /W/. 

Phksmnt : 

Siu Urcn.vpi) (lAUTii, Kt., Chief Justk’E, 

.Mk. Justice .Moihhs, and Me. Justice Tottenham. 


In the matter of a rufei' neo from the Jh)ard of llevenue under s. 16 
of the CeneJ-al Stamp Act. 

I'jA parlti Hill and others 

Shfuq} Art (l nf 1S79), s. o', els. 12, 13 \ s. /, ijura. 2- -t^tcunp-dniy — 
Lease —Patta—AIortgaqc. 

15y an in'-triiincnt Avhicb rcriled that A was indebted to in the sum of tw'o lacs of 
lupei"- and that .1 hml tnken a fre-.h loan of K?,. 2,6*1,000 from 71, the former leased certain 
mon/as to the latter for a term of twenty vears, ^it a yearly rental of Rs. 1,40,000. It was 
prfi\ided that, froin the renl of jmcIi yi-ar. a x^nrlioii should be d(‘dueted in i)ayniciit of H’s 
deht. to /I; -lo that in this wa_N the wlu-le debt should l)e paid by a series of instalments 

Itofereiice. Irojii tbe Hoard of Revenue, No. 077 11. of 1881, made by A. Forbes, Esq., 
Ofliciating Secretary to the Hoard of Revenue, L. P., dated the 13th September 1881. 
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extending over the term of the leiihe. 'J’lie iiistriimeut also contained the usual cliiuses found 
in pattas. On the question, what was the proper amount of stamp-dut> leviable on the 
document,— 

llcJd, that though the arrangement intended to be elTeeted was jiartly a lease and partly 
an usufructuary mortgige, yet the instrument e.iiiu-* w'lLliin the provisions of s. 7, para. 2 
of the Stamp Act, and sliould Ix' stamped as a mortgage onlv . 

In this case th(3 question was as to the stami)-(lut> chargoalile on an 
instrument called a patta, granted by the Kajah oi liettia to Messrs. Hill 
& Co., the jiroprietors of the Turkowlia factories. The instrument is as 
follows ; — 

“1, Maharajah Kajendra Kisore Singh, JIahadoor, malik of Parganas 
Majhawa, Semraon Sarkar, Chumparun, and of villages in the districts 
of Sarun, Mozulferijorc, and Oorakpore, cK^c., do hereby declare that Mouzas, 
Turkowdia, etc., are in thika to d’lirkowlia Indigo Concern, at a yearly rental of 
Rs. 1,26, 81)2-0, on receipt of a security dejiosit to the aniount of a >ear’s rental 
(jamma) and of a patowa ‘ loan on interest as sti|)idated in the lease dated the 
Hth February lH7d, for the term of fifteen years up to 121)1 Fuslee ; and 
Mouzas Hijidporo, Ac., at an annual rental (jamma) of Rs. 12,1114-12, on 
[255] receipt of a year’s rental as deposit \\itlu)ut interest, and ol a patowa 
loan on interest extending the t(n*m of years for diUcrcnt villagiis iq) to 130f) 
Fuslee; and Khap Koosahar and Khap Chatia, at a yearly I’ental of Rs. 43, on 
receipt of a deposit of Hs. 8-12 without initjn'.st. The total amount of the 
yearly rental of the ahovesiiid villages being Ks. 1, 10,280, jind the total amount 
of deposit received being Rs. l,40,24o-14. On deducting the yearly receipts up 
to 1207 FTislee by the tliikadars from the leased villages in liquidation of the 
loan as pei* stipulation of the patowa lease, the Raj still owes to the said 
Indigo Concern an amount of Ks. 2,01,106-13 on account of loan and dfiposits 
made by the pro])rietois of Tin kowlia Concern. I have now taken another 
now loan of Ks. 2, *08, 303-3 on interest at annas 8 per cent. i)ei* month from 
Messrs. Henry Hill k. Co,, proprietors of Turkowlia factories, etc., through 
their Manager Dr, James 11. (1. Hill, by drafts on Messrs. Begg, Dunlop k Co., 
of Calcutta, which being added to the old, amounts to Rs. 4,50,800. Now it 
has been agreed witli my free will and consent, with the concurrence of my son 
Maharaj Kumar llarendra Kisore Singh Bahadoor, and of Messrs. Henry 
IlillA Co., pi’oprictors of Turkowlia indigo factories, etc., through the media- 
tion of Mr. F. M. Gibbon, (M.i:., ^lanagor of my estate, and of Dr. James H. G. 
Hill, Manager of Turkowlia Concern, that, in siq)ersossi()n ol all the fibovesaid 
leases, the terms of which have not yet expired, another luiw lease for Mouzas 
Turkowlia, etc., he given for a term of twenty yeai s, coimneiicing from 1288 
Fuslee, and during the first nineteen vearsof the term, tluj amount of the prin- 
cii)al debt duo by me, together \vith interest at 8 annas i)er cent, per month, bo 
liquidated from the yc«irl\' lental of the villages given in lease according to 
sadhawa patowa (conditional usufructuary moitgage) system. Out of 
Rs. 1,40,245-14 received as deposit under old leases, 1 will repay in cash just 
at the time of the execution of this deed Rs. 39-10 to the said thikadars, keep- 
ing the balance of Rs. 1,40,206-4, equivalent to one year’s rental, as deposit 
under this new lease, which amount will be accounted for as rent for the year 
ending with the term of this lease. On the above agi comcnt, I do hereby lease 
to the said Com])any the villagers Turkowlia, etc., named at tlie bottom of this 
document, and which are still in their possession by vii-tue of the loj*me»* leases 
for the term of twenty >cars from 1288 Fuslee to 1307 inclusive, by taking duo 
kabulials from them and tram ha-ring to them th^! s.inio zamindaj-i right and 

* Condi tioual usufructuary mortgage. 
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privileges as th(jy had lieretofoi*e with the exception of Mchal Neemak- 
xayer, Kluni saltpetre refineries, Mekharikliap and ja^ir [236] lands j^iven by 
the Kaj, jiilkar nielial of Tai)i)a Khadda, and other items ja'ohihite*! by Govern- 
iiKUit. - th(} amount f)f the yearly rental of all the villatjc's j^iven now in lease 
hein;> the same as befoie, with a small deduction f)r Rs. S7() as mojarai, and 
with tlie addition <jf Ks. hein^ the rent of ^Lehal Charsa, which is now 

ti ansferr<5d to tlie said thikadais under the lense, and tiieiehy the total amount 
of the >(!arly rental imder the lease hein^ Us. I,40.t2()f)-1 as detailed below. Tt is 
hereby reejuired tluitthe said thikadars, their heirs, and their executors should 
remain in |3ossession as they were heretofore under former leases, app]‘0])ri- 
atin^^ the i)roduces and inconu', of the villages, and satisfyin^^ their demands 
of debt due from me, foi;ethei‘ with interest, out of the yearly rental of the 
village's till 1R0() Uuslee, accordini^ to the kist i 4 i\(in below, and the amount of 
deposit, Us. 1, tl),li()f)- 1 , as stated above U) have been received by the Raj, 
should h(j ke])t as deposit without int(*rest in like manner, as it was before, 
with the condition that it will ho accounted for as rent of the villages due to 
the Raj for the >ear ending with the term. It is also required that the thika- 
dars, lifter satisfy in^ the annual kist of their dues w ith interest out of the yearly 
I'ental, shall pay the balance every > ear in foui- kists, as staterl below’, in the 
treasuiy of the Raj, takinj^ due re<;eij)ts from the maliks, or the manaj^er for the 
tiiiK' hein^. In default of pa>inj 4 the above four kists or one > ear’s rent, 1, the 
malik, my heirs, or my manager for the tinu) h(‘in^, shall have the rif^hts 
reserv(’d to us to deduct from the amount (»f depo^it>, the arrear rent due to the Raj 
with J2 ]]er c(,*nt. interest thereon, and <o break this l(^as(» affer repa>inf^ the 
uiili<iuid it('d poi tion of the loan to the thikadars, their heirs or executors, and 
to make resettlement of the villages w ith any ot her person. The thikadars 
sIriuIiI not cut themselves, or allow others to cut, the troi's bolon^in^^ to assaiuis 
or ijayari (unclaimed) trees ; nor should plant any tope, establish any hat, 
bazar, or ^ola ; dismiss any registered iiatwari without my and my manager’s 
sanction. In case the thikadars like to f»et their w’ork done by their own 
motsaddi, th(?y can <lo so on i^ivin^^ copies of village paiiei s to the registered 
patwari by takin,L* due receipt from liim. No (daim for remission in 
janiina on account of diluvion shall he heard or accepted, nor the Raj shall 
claim any excess jaiiima on account of alluvion. The thikadais should take 
proper care of the j,uiyari (imelaimed) hiimhoos, and supply annually by their 
ow'ii carts 2,289 bamboos and 47(> hmidlcs of thiitchin^’ grass during tlie term 
of the lease to the chawmis of CJlntowni and Alotihari ; in default, the cost of the 
same, at the r ite of 10 [237] per cent., will bo deducted from the amount of the 
vent paid by the thikadars- Tt is also required that the thikadars should not 
grant patta to any assaini a^ low’ rate of rent. The orders of Courts and Police 
should be executed by the tliikadars. The thikadars should take care of the 
boundaries ot the villages under this lease, that adhoor of land may not gp-out 
ol their i]ossess.ion. Should any dispute regarding boundary ari^e between them 
and other tliikadars of the Raj, they should settle it on referring to the Govern- 
ment thakhust map of 184o, or to any settieinont clone by the Raj, the 
expenses being borne by themselves : but should such dispute arise in the Civil 
Court between thorn and other maliks, the Raj would conduct the case and 
bear the cost. T'lic village charges and salaries of patwaries, as a custom, 
should he paid in by the thikadars, and during the term of this thika, the 
thikadars should not grant leases at a low rate to their relatives or proteges ; 
and if during the term of the lease the thikadars iiurchase any ryot’s rights 
of occnijancy, they shall have, after tho expiration of the terms, no claim to such 
purchase or right of possession. The thikadars should submit copies of decrees 
they may get in cases of disposaessiou, etc., other than rent cases. The 
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thikadars should tako utmost caro of tlie saycrs and projocrty of tfio Raj, and 
protect ryots. The road, public works, and cinhankinent cesses, etc., sliould 
be paid in l)y tlie thikadars in addition to the jainina paid by them, they luivin^* 
every right to realise sucli cesses from tlie ryots ])y tlio virtue of this deed. If 
they deviate froiT» any of the above terms or conditions after repeated takoeds 
given to tliem, this lease shall Ijo considered null and void. On the above 
terms or conditions tliis sadliawa patows, patta is written.'’ 

Then followed a schedule containing in tla^ first column the years, in 
» succession, of the term for which the patta was gi‘anted : in the secoiul column, 
()l)posite each year, the total >earl\ rental, namely, Rs. l,40,()()()-l-() ; in the 
third column, the pi-oportion of this total rental to he givo»i in each >ear to 
the lessor ; and in the fourth c.olumn, the |)roj)orti()n of this total rental retain- 
ed by the lessee. From this schedule it ai)j)oared that the whole debt would 
bo paid off by the last year of tlie term. 

The only (luostion was as to the amount of stamp-duty payable on this 
instrument. 

^Ir. P O' Knira I fi argued, that the document amounted to a lease for the 
time stipulated, with a power to the lesscio to [258] a])proi)riate a i)art of the 
rent, as it should become duo, in j>aying off* his lessor’s debt, iiad the ])owor 
been written on a separate ])ioce of ))ai)er, the remainder of the docuiTient 
would clearly have been }i lease. What difTcrence can it make that the lease 
and the [)()wev are in tlie same docajinent? [(Iarth, C.d.- It is not a mere 
])ower. Tlie lessee c.ould not sue for his debt «lm‘ing the term of the lease.] 
Then the power at most amounted to an agr(»ement which would retpiire an 
additional eight-jinna stain]). It is impossible to j)ut this document higher 
than a lease with an agreement for ])aymont of tlie d(d)t siiporadded. Taxing 
Acts must ho construed strictly - Thr Port Couimuf Land Compann, Ld, (16 
W. R., 208) and ('o.r v. Itahhits (L. R., 8 A])p. Cas., 178, at p. 478). This is 
no mortgage, as there is no intenl ioii to morlgago and no equitv of redemption 
reserved — Ma shook Anieen Snzzada v. Marnn lirddu (8 Mad. II. C. Re])., 31) 
and Macpliersoii on Mortgages, ])p. 8, 9. 

The Advocate Genei’al ^fr. (fi. O. Paul) for the (fovernmerit. — This instru- 
ment is a lease, and it is also a mortgage ; it should thereiore ho stamped as a 
lease and as a mortgage. [TOTTENHAM, Arc you not governed by the 
second clause of s. 7 ?| No, tlie instrument relates to two distinct matters, 
the lease and the socuj-ity, and should he stamjied as such. Mashooh Amean 
Hazmda v. Mareni llrdd}} (8 Mad. II. C. Re])., 81), is not consistent with the 
decisions of this Court. 

The Opinion of the Court (Garth, C.J., Mopihs, J., and Tottenham, 
J.,) was delivered by 

Garth, C.J. -Wo think that the instrument in (piesiion should he stam])ed 
as a mortgage only. 

The arrangement wliicli it is intended to ellecl is [lartly a lease and partly 
a usufructuary mortgage. In consideration of the former loan being allowed 
to continue, and of the additional loan being now made by the ])ro|)rietors 
of the Concern, the Miiharajah grants a lease of the ])ro])erties for twenty 
years, upon terms which secure to ’the le.' sees the re])ay merit of the [239] 
wliole sum with interest by yearly instalments and at the same time 
secure to the Maharajah a very substantial share in the usufruct of the pro- 
perty. It seems clear to us, that, under those circumstances, the loan is the 
consideration for the lease and the lease is I he consideration for the loan ; and that 
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noiUiei’ part of’ the arnin^einont would have l)(3on comidete without tlie other. 

Wo, tliondom, think it iui])ossil)le to sjay, that tlio instrument relates to 
two distinot matters within tlie iiKianin^* of the first clause of s. 7 of the 
(leiKjral Stamp Act. Tliat clause, in our opinion, relates only to transactions so 
distinct in their nature as to Ixi capable of heiny carried out by two or more 
instruments instead of one, wliereas here the contract is essentially one tran- 
saction. (3n the otiujr hand wo think, tiuit tlie case falls wuthin the second 
clause of s. 7, the instrument hein^ one which answers two of the descrij)tions 
in the first schedule, and which is therefore char^^eahle with the highest duty ^ 
which can he imposed (jn an insl.rument of oil her descri[)tion. 

It has })een su^^^^esled tluit, in this ])oint of view, a large pro])ortion of the 
rental would in effect pay no duty, Ixic.ause that share of it only would ho 
charged which the lessees ai e empowered to retain in i)ayirient of the mortgage- 
deht, and no duty would he charged upon the share which is payable to the 
Maharajah. This, however, is a contingency, which might arise in many other 
cases, and for which the Stamp .Vet, so far as \vg can see, aj»pears to have 
■made no |)rovision. 


NOTES. 

[.SVc (IH'M) 17 All. (f)!) K.Ii., Nvhicli dt^iJs with tin* scope' of see. 7 of tlu; SUrap Act 
(1870) Sunup Act s. ('. ] 
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Tlir I U/i hrcrmlutv, ISSJ. 

Present : 

Mr. Jl’STKE roNTlEE.N AND MH. .IFSTTCE FlEIiD. 


The lhui)ress 


rrrsus 

Soddanund Mahanty and others. " 


Slavii) Act (1 of IH7U), —.ss. -V/, W - Arhilraium — Airord — Kvadinq 
piujfncnt of stamp-diUq. 

Six persons acted ;is iirbitra tors in a dispute between two of their fcllow-villsigcrs, and 
delivered their award in writing. Subsequently, the award was [260] liled in evidence by 
one of the disputants in a civil suit in the Court of the Miinsif of Cuttack, who, on the ground 
that the djiennii'Ut bore no stamp, iinpourided it and forwarded it to the Collector, who 
ordered the writer to be prosecuted. 1’he Deputy Magistrate, to whom the case was referred, 
su.iimoned the six persons who had acted as arbitrators, and lined them Rs. "Itj each. On a 
reference to the TTigh Court by the District 'Magfstrate, — 

Hold, that the eoiivietioii was illegal, and should be sot aside. 

Criminal Ueferenee, No. ‘JlHof 1881. from the order made by R.H. Pawscy, Esq., 
^lagistratc of Cuttack, dated the l‘2th No\einl»er 1881. 
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Held also, that the promlun* laid down iii s. 37 nf the St.ini|) Act must ho strictly follow- 
ed ; and that, hcfoiv a prosecution can he instituted niKh-r s. 10, tin* (\'lloctor is hound to form 
an opinion as to whethor the <iffonco wa» committed with Ihe inteiitK'ii of evadiii" payment of 
tho proper duty. 

In this ciiso tiu! acensod wi\i’ si>: ])Grsons who had actod :i,s arliil ralors in 
a dispiiit^ lieiwGGti tAVO of thenr h'llow-villaj^ors n*s|)oet in;*, a, jdot. of land, tho 
value of which was not ahovo Hs. r)0 Oin^ of the disputants Inivini* after- 
wards filed tho award in tho (^oni't of tho ^^lInsif of Onttaok, that Jndi^o hold, 
that tlie stamp payable was f^'s. o, whicdi with tin* pcmaltx amoimlod in all to 
Tts. 55. Tills sum not havini^ Ikhmi paid, tho Mimsif, on tin? JfMh Juno IHHl, 
impoundod the doiannents and sent it to tho Collector, wJio ordtudd a criminal 
])rosocution. Tho Deputy ^Fa^d^^trate, to w horn tin* c.aso was lolerred, sum 
monod tho six momhers of t lui jiunchayet, and lined them lls. t25 (*M(!h. Tho 
case was rcderri'd In tlio a.'.; i strati' to tho Hii->h Court. 

Tho Judgments of t'lo Court (PoNTTFr.X and Fllllil), JJ.) wvro delivered 
as follow’s.; — 

Field, J. In this case six porsmishavc' lu'on convicted under s. 01 of tho 
Indian Stamp /vet, I of 1H79, uiuhn- tin? followint^ (armimstanct's : 'riieso si.x 
persons wore nunnhors of *1 pimchayol, who dccidi'd ap matter reh'lin.u to a 
small piece of land, apCtin,.-; as arhitrators or iimpirtvs hi'tw iam (wo of thiMi- follo'v- 
villa;;ors. This ilucisioii, or ai hitrat ion, w as ri‘duci*d into wriiiii.L;, Init tho 
writinf 4 was not s(a,njped. One of llu' persons a,i whosi' inslaiua' it was made 
having suhsia^uenf I> rc'sorti'd to tin* Civil Court, ( his vvritlc'n award was tiled 
in tlio suit. This paper mav possihlv have' Ixen an aw.ird within the nu'anin^' 
of art. JO, sched. i of tho Stamp ,\cl , and as it had not l)et*n stamped, tho Mnnsif, 
hoforc wJiom it w’as lilod, proceeded to impoimd it : and siil soipic-iitlv. in accord- 
ance with the [irov’i- [261] sions of s. J5 of (lie Stamp .\el, lu' lorwardcnl (ho 
])a])oi' to th(’ Olloctor. 'Fho Ckilh'clor upon this madi^ an oidm* that tlu' winter 
of 1 ho docimunit ho simt to llui Deputy Ma.^isl i*alc for tii.il imd(*i tIu' Criminal 
C()d(’. The Deputy ^^:l}‘istl atc', upon this summoned t lu* .-i\ p(*rsons win.) harl 
acted as arhiti'ators, and imposed upon them a lino of Us. 25 cmcIi, making a 
total of Ds. F50. 

It appears to us, that this conviction is illor^al, and mn-.t he s(‘t asidtj. 
When tho ^hmsif foiAvardi^l the aw’arrl to tlie (k)ll('ctoi’ nnder llu’ provisions 
of s. J5 of tho Stamp Act, tho coui-se which the Colloclor ou^ht to have pur- 
sued wnis that laid downi hy s, J7 of the Act, Mu' lannuai'e of which section is 
imperative: “ TIo shall adopt thc^ follow ini;’ ])roce(lin(*.” If tlu' (’olhictor 
wnis of o))inion that the instrument wais chari;eahle w ith dut..v and was not. duly 
stam])ed, his course was to require tho ]>ayment of t [iroper duty, or tho 
an lount required to make up tlie same loi;othcr wniha penalt v (svr cJ. (h) of 
s. ‘17). If this duty and penalty had been ])aid, then, aecordini; to tho jirovisions 
ofs. ^0, such pa> mont wamld not have been a har to tho iiroseention of aiiv 
person who aijpoavod to have committed an olTerua' a.i;ainst tho stamp law in 
respect to the instrument under the proviso to s. 40 ; a ei'iminal ])roseculion 
could not have been instituted unless it apiioanal to the Collector that the 
offence was committed wuth an intention of evad ini; payment of the |)ro])er 
duty. It ap])cars to us to be clear from tho ])rovisions refeired to, that it w’as 
the intention of the Legislature in the first place to conpiel the payment of the 
stamp-duty together with a penalty, lly the payment of the stamp-dut\’, the 
revenue would he protected from loss ; and the exaction of a. small money 
penalty would he a sufficient punishment, in the hirge majority oi cases in 
wdiich the omission to stamp at all, or stamp duly, arises from negligence. 


4 CAL.— 84 
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inaivortoneo, or ij'noianco of the provisions of the stamp law. The severer 
])roc( 3 eclinf^ of a criminal |)rosccution is intcntled for those cases only in which 
there is an intemtion to evade thestani]) law ; and before a criminal prosecution 
can be instil iitt'd, it is incumbent upon the Collector to form an opinion 
wliethei* it appears to him that such intention existed. Now, in the 1262] 
])resent case the Colhictor did not adopt the procedure provided by the Act. 
He did not call u])on the parties concerned to ])ay the stamp-duty toj^ether 
with the penalty presc.ribed by cl. {h)y s. '17. Had he done so, there is no 
reason to siip])ose Unit it would not have been paid. The penalty required by 
the Munsif was apparently higher tlniTi it should have been under the Stamp 
Act : and it may well have been that the Collector would have requii’ed a 
smaller siun, and that this smaller sum would have been paid by the parties 
conceiiu'd. ^J'hus, if the duty, as assessed by tlie Collector, to^,^ether with the 
jHMUilty, had been paid, a criminal ])rosecuiion could not have been instituted, 
unless it apjavu t'd to the Collector that there Iiad been an intention of evading 
the i)ropei' duty. It is (piite possible that the Collector might have been satis- 
fied that no sucli intention existed, and that the exaction of the stamp-duty 
and lh(3 stamp penalty may have appeared to him a. sufliciont vindication of 
the interests of the public revenue. We may ohsei vc that, as the arbitrators 
(lid not claim any benefit under the award, and could receive no advantage from 
the non-])ayment of the stamp-duty, it is not easy to see how they could have 
had an intention of evadinj^ the stamp law. The Stamp Act is a fiscal enact- 
menf, and must he strictl> constnu'd : and before any i)erson can he punished 
for an olTence relating to the stamp revenue, th(3 jn’ocediire iirescribed by the 
Act must ho strictly followed. “ If,” said Lord Mansfield in [fartlei/ v. Hooker 
(2 Cow])er, “ a new offence is ci’eatced by statute, and a special jurisdic- 

tion out of the course of Ibo common law is prescribed, it must bo followed. 
If not strictly jnnsued, all is a nullity and roram non jiidice/' We are, thoie- 
fore, of o])inion that, as the course of proc(3(lure prescribed by the Act was not 
followed ill this case, the jirosecution befonj the Deputy Magistrate was unwar- 
ranted, and tlie conviction is bad in law. Wo revei’so the conviction and direct 
that the fines, if paid, ho refunded. 

Pontifex, J. -1 am of the same opinion. 


NOTES. 

[As rrgiirds till’ intention to evjKlo dutv, see also 7 Boiii. 8‘2 ; 7 Mad. 587. in P2 Mad. 
‘281 it w.is lit’kl that tlio coiivietioji would not bo bad for faiJnro of the Collector to record 
proceedings under sec. tO of the Stamp Act 1877. See also (1.SU8) V. 15. K. (18*12-90) V(j 1. I, 
807 ; (1892) L. B. U. (1872-92) Vc ' T, r,‘28.] 
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[263] APPELLATE CIVIL. 

The 3nl September y IHHI. 

Present : 

Mr. Justice Mitter and Mr. Justice ^Iaclean. 

In the Jiiattci' of the Petition of Alalioiiicd Busheerul Ilossein. 

Bihee Munghui* and another 
versus 

Mahomed Busheerul Ilossein. ' 


Appeal — Lunatic -Act XXXV of Ibbtiy .s.v. /I, */, 22— Notice. 

On ;iii applicatif)]! iiiiido l»y the wife and son of Tajamiil Hos-.ein, an alleged lunatic, 
under the provisions of Act XXXV’' of 18.0H. h. 8, the daughters of the alh'ged lunatic, who w(‘rc 
served with a notice under s. 1 f of the s.inie Act. aj)]»earetl at the iiearing of the* application 
and cross-oxamiiH'd the witnesses examined in support of Llie application. The Judge found 
that Tajamul Ilossein was of unsound niiiid, and appointed his wife, I^Iussaiuut Latifan, to 
be the guardian of his pcrs(ni. The danghtcr.s appc.ilcd to the High Court. 

Held (on an objection htung t.ikeii that the ap]»ellants had no locus sfumli) that the 
daughters were entitled to appeal under the provisions ol s. 2‘2, Act XXXV of 1H58. 

Sherman v. Schorn (21 W. R., 1*21) referred to. 

Quaere — Whether a right to sue to recover a properU would he sullicient to confer juris- 
diction under Act XXXV of IHriH ? 

The facts of this case are suthciently sot forth in tlie Judgment of tlie Court. 

Mr. Sanclel for the Appellants. 

Baboo Sdliijram SintjJi for the Respondent. 

The Judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Mitter, J. — This is an appeal against an order of the District Judge of 
Patna, adjudging one Tajamul Ilossein, a lunatic under .\ct XXXV of 1858, 
and appointing his son, [264] the respondent helorc us, the manager of his 
estate. The appeal has hcon preferred hy the daughters of tlie alleged lunatic. 
When tins appeal was first argued before us, we adjourned it for a time to allow 
the alleged lunatic to iircfer an appeal if he was so aflvised ; but on the expira- 
tion of the time allowed no such appeal having been iireferred, this appeal 
of the daughters W'as heard. 

.•\n objection in limine has been taken hy the iile.ideJ* on behalf of the 
respondent, that this apj)eal ought to he rejtjclecl on the ground that the 
daughters have no locus standi. We do not think this ohjeetion is valid. 


•^Appeal from Original Order, No. 188 of JH81, against the order of H. Reveridgc, Esq., 
OHiciating Judge of Batiui, dated the 4th ^larch ]HH1. 

t [Sec. 4 : — When the Civil Court is about to institute anv .such enquiry as afori‘Siiid, it 
.shall cause notice to bo given to the alleged lunatic of the time 
and place at which it is proposed to hold the enquiry. If it 
shall appear that the :illegi;d lunatic is in such a state that 
personal service on him would be iiielTcetnal, the Court ma,\ 
direct such substituted service of the notice a*, it sliall think 
proper. The Court may also direct a cojiy of such notice to be served upon any rclativt; of 
the alleged lunatic.] 


Notice of cnquii}' to be 
given to lunatic. 

Service of Notice. 
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•tIu! |)iv)0(‘0(liiij‘s in tliG District Jiulge/s Court at Patna were initiated 
by Mil ap’ilicMl io>i irisido by t.lio rfspondont uiuler s. 3 of Act XXXV of 1858 . 
Jt w.is Mlli'i'rd ill that applicatifiii, that tin* lunatic was then residing at 

PiitiiM willi Ihc Mpplicant, his son, and the applicant’s mother, his wife. It 
WMs mI 1 ( that 'J’ajaimil flosscin is a losidont of the district of Gya. A notice 
imdiM* s. I ua-; oidiMed to he sluct up al the huuse of Ihe lunatic in the district 
of Gya. j-mmilmhI notice was also issiu'd imilin.L* ohjectinns from persons 
iuteiesti'd. I’liiMefore the daiinhlers, appellants l)efoi’e us, appt 3 ared and opposed 
the ])i!tilion. The\ \\»-ro li'eated a.-; parlic.*. lo the iirucei'ding, hein^ allowed to 
ci'oss-examine the witne^sL,-. cx.imincd in support of I li(' application. 

Gndrn’ i ht^ circumstaiict^s slated ahcjvc, \\«^ are of opinion that the dauf^hters 
of lh(5 allc^^cd lunatic ha\e the ri;^ht of ap])eal to this Court under s. ‘22 of Act 
XXXV of lfSd<S. Altliouidi an ahsenco of appeal on the jiart of the alleged 
hinatic raises some iirusumiition in lav'our of tlie correctness of the lower Court’s 
order, \et a ielali\e intcri'sled in ilic jMM'soiicd welfai'e of the alleged lunatic, 
and in the pi\’s(;i-\ a! ion (.fhis cslatc, mas aga inst the adjudication by the 

lowei' Court, if Ii(! u.'s .i p.ii-t\ lo tiie iiroceedings. In Sherntnn v. Sckoni (24 
\V. lb, 121), a idalivc' of an alleged limalic was alhnved to ajjpeal against an 
order adiiid'.'iiig him a Je ua,; ic midm‘ t Ik- .\ id hi ipiestit'H. The jirovision in s. 4 of 
the .\cl, that “ thi' (hsiiliina' also dirc'ct ai‘ 0 |)V of such notice to he served ui)on 
any relative C265j oi ihi> ah'egt.d hmalic,’* shows that it Avas the intention of the 
Ijegisla.' lire to comIim’ t'uj right ol a[»peal ipioa such relatives wlio are made parties 
t() tl’ • proc(;(*(ling, or who arti eiitilh'd to atipea.r as such. We therefore over- 
rule the- prolnuiriarv olpectio)-*. 


l-[)on i he iiK'-iats it isipuUi clea,r t*) us that the eui]uiry in this case was 
(juite insuHicii'iil. ’rhe peLilioiii''- and another witness were exa, mined, and it 
is not SMlislact<a d\ ('-.tahlisla'il upon their e\id('nt*o that Tajainiil ffosscin is of 
unsound mind and ineapahle of m.inaging his alhiirs. The District Judge mainly 
relics ujjon two medical certiticales which have not l)Oon regularly proved in 
this case. Ihil piilli.'ig aside that detect in l.he [irocedure, the medical opinions 
expressed in twa) dcH-uiiienls do not show' that tlie alleged lunatic is of 

unsound mind and incapahlc of managing his atl'airs. The order of the lower 
Court, therelore, caunoi stand, and wo rovei’sc it accortlingly. The ap])ollants 
are entitled to ri’coAei' liom Ihe respondent tluj costs of this iiroceeding in this 
as W’cll as in l.hi' lowei- (b>ui t. We ass(‘^»s llie iu-aiing ft*es at Us. 50. 


Jt niM,\ heiioli'd here that tlu' ap])eilan1s Indore us ol>]ecto(l to the jurisdic- 
tion ol the l(wver (Jourt to e'd -rtain the application in([Ucstioii on two grounds, 
- r/:., (i) tli.il ’I'aiamul .n was not ri-siding within its jm-isdiction, and 

(ii) tiial lie was »iol posse.^si-d of an>' pro[)/^rt\ . .Vs regards tho first oipcetion, 
it appeared to iis that the Disdicj Judge has too rt^adily assumed pirisdiction 
w'ithoui sallicici-t iiKiuir\. Theotlier objection raises a dillicult question of law. 
J’he J)i*-.!i‘ict Juilg:' is >f opinion that a right to sue for the recovery of a pro- 
])ert\ would he sidlieie'il to conter ]urisdic.tioii under the Act. The question 
is not free iuun diliicully. [lowevor, it. is not necessary for us to cx])ress any 
opinion iq>on it, as wo ic\erse ilic decision of tho lowci* Court upon tJio merits. 


Appeal aHomcil. 


NOTES. 

[SVr till’ IiKli.iii Lim;ii*\ AcL 1\’ df lUPi.] 
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[266] APPELLATE CIVIL. 

The :3/jth Atufusl, I SSI. 

Presknt : 

]\li{. Justice Tottenham an^' Mh. .Justice I^iuiucjhton. 

In thi 3 matter ol' the Petition of Kaslii Clnindor Sen. 

Brohmonioyee and another 
versus 

Kashi Chimder Sen. ‘ 

Art IX of ISOl — Jin isdict/on- -Alarnaur -—('ustoibj ttf mnwr — Injunchnn. 

The piitoniiil undo di :i ffiii.ik! Hindu imnor. whose f.itluT \v.isfle;id, appJird to the District 
Judge, under Act IX «)f IShl, tor the eusiod\ ot the iiiiiior, and for an injiinetioJi toprevt?nt the 
mother of the minor from c.irrv ing dut a proji-eted mainage. (hi the Sth of ^farrh ISSl, the Judge 
issLiC'dai? ntl iiifcnm injmietion. When the applieation came rjii fm* hearing, it appeared that 
the marriage had t.ikeu pJaeeb('lore the order of nijiniLtion had readied thejiarties. TlieOistnet 
Judge found that though the mother was eiilithd t‘i the i iistodv of the minor. >et (he peti- 
tioiicr was euHtled to give the minor in marriage in ]m ferenct' 'o the mother. The District 
Judge also found that the marriage had not in fait hoLii validly performed. On appeal to 
llielligli (.-ourt, it was eonteiided (hat the District Judge had no jurisdictidii to determine the 
right of any paitN togive an nilaiit in marri.igeou an ajiplieation under Act l\ of IKni. or to 
grant an injuiietioii ; ami it was a 'so contended that the Magislrati' wms wrong in entering 
into the question of the faetuiii of the niarn.ige. 

Held that, under the provisions of Act IX of ISOl. the District Judge had jurisdietioii 

BaUnakiind Jrnki (1. E. K., o All. -lOd), Waive i ham I im Watenvaihs Co. v. Hnwhcsfiud 
|‘iwL. J. (N. S.), C'. C., and Catlcclor oj i*ubna v. Jiinnanafk 7’m/o/v (D. L. K. 

Sup. Vol., GdO) retericd to. 

held also, th.it for the purpof e ot deciding whether the injunction sliould issue, the Judge 
was justified in entering into the question of the taetinn of the marriage, though liis finding on 
that point would Imnc no efiei't in di teniiiiiing its v.iliditN . 

This was mi ujipnal I'roin a (](3<iisioii of l.lio Dista ict Judge of Ilooglily, (luted 
tho23fd of April JHSl. The case iiiiide mid tlie issues sol tied itre thus set out 
in the Judgment of the Court below : — 

“ In this case tlie uncle of a feimde minor luis applied to this Coiu t to 
restrain the mother Irom giving the* girl in marriage [267] w’ithoLit his sanction, 
and to make over the person of the girl to his guardianship under Act IX of 
1861. A temimrary injunction jii’ohihiting the (^elehrution of the marriage was 
issued. The father ol the intended bridegroom has rojiresented by jictition 
that the marriage had been cedehraU^d befoi’o th(.3 order reached the parties. 
He also alleges that the mother bus a prior title to the custody of the minor. 
The mother also represents that the mari-iagchas been completed, and that, by 
her husband’s permission, she had the right to sanction the marriage. The 
petitioner denies that a marriage indue form has been celebrated. 

“ The following issues were framed : (i) — lias an uncle authority to give 
in marriage his deceased brotlier’s daughter, or to forbid the giving of the girl, 

* Appeal from Original Order, No. 162 of 18H1, ag^nc t the order of T. F. Bigiudcl, E.s<j , 
Judge of Chittagong, dated the 2iird April 1881. 
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in marriage by her iiioLhor ? (iij — If there has been a dc facto mrriage of such 
girl, is the undo entitled to obtain hej* custody directly or otherwise in 
preference to her mother ? (iii)IIas the marriage of Shoshee Mukhi been 
celebrated? (iv) — Is the plaintiff entitled to any and what relief?” 

A preliminary objection was taken that the case did not come within the 
acope of Act IX of 1861 : this the Judge ovoriulod, and then proceeded to con- 
sider the issues. Tlie Judge found the lirsl issue in favour of the uncle, citing 
Vyavastha Dari)ana, (ibl ; E.r jut rlc Junky Pcrsaud Auritirwallahy In rc Mooncc 
liecbcc (‘J Boulnois, 114) ; and Nanitisecayam Pi Hay v. Annammai Umma! 
(4 Mad. II. C. R., 3 JO). The second issue was found in favour of the mother. 
On the third issue tlie Judge found that there was not a valid marriage (refer- 
ring to Tagore Law Lectures for 1878, p. 1)4, ct scq), and then went on to 
say : — “ I therefore issue an injunction to the mother forbidding her to give the 
girl in marriage without the uncle’s consent, if the uncle arranges a suitable 
marriage for tlie girl, wlio is already nine years old, witliin the current year 
1881, and desij-es the custody of the minor to effect the marriage, the Court 
will, if the uncle has duly consulted the mother, and if the marriage be a 
suitable one, lie disposed, on application at the time, to arrange for the custody 
of the minoi‘ with a vitnv to siudi niarriagt'. But if the uncle neglect to arrange 
[ 263 ] a suital)le man-iag(i witliin the current year 1881, the Court will be 
disposed, on aiiplication, to autliorize the mother to contract the girl in marriage 
without reference to tlie uncle.” 

The mother apijoaled to the High Coui t, on the grounds that nothing, 
except a mere right to the custody of the infant, c.ould be determined on an 
apiilication made under Act IX of 1861 : and further, that the loai’ned Judge 
was wrong in his finding as to the factum of a valid marriage ; and that, 
admitting his hmling to ho coi'rect, he had no right to enter into that question. 

Baboo Kah Prosonii ^ Diiti and Baboo Tvoilukhyanath Mittcr for the 
Ai^pellants. 

Baboo Crunidas Pancrjvc and Balioo ItaMjchary (rkasc for the Respondent. 

The Judgments of the Court (Tottenham and Buoughton, JJ.) were 
delivered as follows : — 

Tottenham, J. — This was an application made by one Kashi Chundor 
Son to the District Judge, praying under Act IX of 18()1 for the custody of a 
minor, his niece, and Jso for an injunction r(5'>»training the minor’s mother and 
one Copee ^lohun Ghose Iroin carrying out jnarriage between the minor and 
the son of Gopoe Mohun. 

The nuu riage was at hr^t fixed for the 10th of March 1881, being two days 
after the petition was present ed. The Judge accordingly issued an injunction 
on the Hth of March, and lixod a day lor the dispo.-.al of the petition. When 
the petition came on for liea-ring, it was ohjoctetl that, before the Judge’s 
injunction reached the ]>arties, the marriage had been jierformed. It was 
therefore contended that the applicant Kashi Chundor Sen had no more locus 
standi, under Act IX of 1861. The Judge at once found that the mother of 
the minor w as by law^ the person entitled to the custody of her daughter so far 
as the bodily custody was concerned, apd that point appears to have boon 
practically undisputed. But in order to satisfy himself wdiother ho should give a 
permanent injunction or not as pra\ ed h\ the petition, the Judge thought it neces- 
sary to investigate the (]uestion whether the marriage alleged to have been per- 
[ 269 ] formed had been performed according to the and whether it was 

a valid marriage or not ; for, as he says, it the marriage turned out to be not a 
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valid one, the uncle would be entitled to an injunction prohibitinfl the mother 
from givitij4 the girl in marriage without his consent. Resides the undisputed 
point as to the right of the mother to the hodily guardianship, it was also found, 
and was undisputed, that, as regards the minor’s disposal in marriage, the uncle, 
being her fatlier’s brother, liad a superior riglit jbo tliat of the mother. It was 
for this reason that tlie Judge laid down that if tlie ceremonies gone through 
did not amount to a marriage, the unc* would he entitled to an injunction 
prohibiting tlie mother from giving the girl in marriage without his consent. 
The result of this eiKpiiry was, that the Judge was satisfied that the proceed- 
ings shown to have taken jilaco between the minor and the son of Gopee 
Moliun did not anioiint to a marriage, and upon this finding the Judge finally 
ordered the issue of an injunction to the mother proliihitiiig her from giving 
the girl in marriage without the unelo’s consent. The order further provides, 
that in the event of the uncle arranging a suitable marriage for the girl within 
the current year 1<SHI, the Court would intorhuo to arrange for the iiropor 
custody of the minor w’ith the view of giving olVect to such marriage of the 
minor. The order further provides, that if the uncle neglect to arrange a suit- 
able marriage within the current year 1881, the Court will he disposed, on 
application, to autliorize the mother to contract the gii‘1 in marriage without 
reference to tlie uncle. 

The mother and Gojiee ^rohun Ghose have tip])oaled lo this Court against 
the District JiaJge’s order, ft is coiifended on their behalf that Act IX of 1861 
does not allow the District Judge to determine the right of any ]jarty to give 
an infant female in marriage, or to allow any party to obtain an injunction in 
respect of a projiosed marriage. It is contended, that the api>lication ought to 
have been dismissed ujkjm the first finding that the mother was law fully entitled 
to the custody of her daughter. An objection also has been taken to the 
decision of the Judge against the vulidit> of the marriage whicli took place. We 
Migree w’ith the Judge in thinking that the application [270] made does come 
wdtliin the scope of Act fX of l<S6i, as that Act prc'vides for “any claim ” in 
resiiect of the custody or guard ianshij) ” of a minor. We think that a claim 
to he guardian for tlie ])urpose of marriage does come w ithin the seojie of the 
Act. If a person can, under the Act, claim the guardianship for marriage, wo 
think it (piite clear that lie is entitled to ask under the .Act an injunction to 
restrain any othei' iiersoii from contracting an im])roj)er marriage hetw^een the 
infant and another. So fai-, therolon?, as the Jiulge went into tlie question as 
to the petitioner’s right to an injunction, w^o think he w^as correct. It is equally 
clear to us, that under Act IX of IHfil the Judge could not decide as between 
the parties tlie question w^iiether the marriage actually poi’formed was a valid 
marriage or not. We think that in this case the Judge only meant to go into 
that question, so far as it was necessary to satisfy his owm mind, as to whether 
there was still time or necessity for him to issiu? an injunction. He could nob 
have intended his finding on this point to he binding upon any of the parties. 
It certainly could not hind the jiarties, w ho most are interested in the question, 
— viz.j the alleged bride and the bridegroom, as they were not parties to 
the proceedings. We have been asked to set aside this part of the Judge’s 
decision altogether. But it seems to us unnecessary to do this, as it is suffi- 
cient that we should record that the finding, such as it is, is not a judicial 
declaration in the sense of its being binding ujion anyliody. It leaves the 
question of the validity of the marriage still an open question, and w hen that 
question is disputed, it must be settled by a regular suit. 

As to the injunction issued by the District Judge, we think that, in the 
view he took of the positions of the jiarties, he was right in issuing it : and w^e 
do not think it right for us to set it aside. If the marriage has already been 
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valirlly that injunction of course hurts nobody. If, on the other 

liand, the niarria^^e has not been validly performed, the injunction still remains 
ill force, and will l)e of very ^^reat use. 

On the wliolc, it Mjipeavs to ns tliat the apjioal should be dismissed with costs. 

Broughton, J.- I }ij*re('. in thinkin** t!nit the Jiulf^o has no [271] 
powt*r to (leliirmine tlio ipiestion of marria'^e so as to bind the minors 
who are not parties to the luociMHliii'^s : and f lliink that he cannot and did 
not intend to determine tli(3 question exce]^t for tlie juirpose of satisfyinj^ him- 
self whether he should oi* should not issue an injunction. If a valid marriage 
has taken jilace, the injunction would not affect anybody : if, on the other 
hand, a valid marriage has not taken [ilace, then the injunction is a very useful 
thing foi* the inten^sts of the minor. The ipiestion of marriage oi* no 
marriage is for all purjioses slid an opim rpiestion. I think the Judge 
had jurisdie-tion und(*r .Vc.l, IX of 18(51 to determine whether he ought 
to issue an injunction on fhis application, and I do not think that tlie 
-'\ct is conlined merely lo (juestions that relates to the custody of the 
person of an infant. In fad, it clearlx appeals fi-om the .Act itself that 
it relates to the custody or guardianship. The alternative expression is 
to be found in several of lh(‘ sections. And this is a case which shows 
the necessity of a summaiy mode ol interference when the interests of 
the minor are put in jeopardy by (he conduct of those people wbo are 
imme.dialely about her. T think our decision accords with the decision of 
the .Mlababad High Court in tb(' case of IJalmnkfUifJ v. Jrutkf (1, L. H., J All., 
‘lO’l), that the question of marriage caamot b(? enquired into in a summary 
proiteeding like this with regard to tb(3 issuing of our injunclion ; there is no 
doubt that the same obji'ct might be olilained liy instituting a civil suit. But 
the lac.t that that is so, does not jirevent adion being taken under a sjiecial 
Act of the liOgislature. The .\ct does not cr(*ate anv new riglil or liability, 
but it simply provides for a special reiuedv for a right or liability already 
existing. That being the casi*, parties miglit resort either to the ordinary form 
of a suit or I'csort to tlu^ special form given by the .Act. This I understand to 
be the law laid down in several cases which have been applial to this country 
- see tlio (!ase of the Wa/rt^troiks ()o, v. Hairkcsfonl (28 L. J. 

(N. S.), C. P., 242), and the cases referred to by Sir B. Peac'()(’K in tlie ca.se of 
Tlip CoUrctot' of Pnhno V. Tn</orr (B. L. B., Sup. Vol., 030). [272] 

If the minor in this instance has suffered any injury, it is clearly duo to tho 
conduct of those wbo ari^ about her. 4110 jiarties knew well enough, at least 
their conduct sulbciently slunvs that they were jierfectly aware, that an apjili- 
cation was being made in a Court of Justice for the jirotection of the child’s 
interest. In the face of that, even if they did not know that an injunction 
had issued, it was their duty to stay their hands, and not, as they did, to 
hurry on the marriage two davs before th(^ day originally fixed for it, in order 
to avoid any order that the Court miglit make. Jf tlio girl has suffered any 
injury, 1 say, it is owing to the conduct of the peojile who are about her, and 
they are solely to I dame. 

Appeal difimissed. 

NOTES. 

[Hr. Trcvciysiii (J/uior.s, 1912 TV Isdn., p. 191) .si/j/r/f.s/.s tliat iindor tho (Juardian and 
Wards Act, VJTT of 1S9(), soc. 25 whorenf do<;s not contain tlic word fjiinrdiansUipy the 
C mrt could not doc’idc the right to give in marriage. As regards the guardian’s remedy under 
tho general law to prevent the marnage of the minor to a person not approved of by him, 
see also 11 Bom. 247 (253) ; 12 Bom 110 : 12 Bom. 481 ; For tho other relative’s rights, 
see 10 r.B. 190J ; Ratanlal (1895) p. 8‘^0. 

As to whether VTFT of 1890 precludes suits iiidopcndcntlv of it, s(!C (1904) A.W.N, 135— 

1 A.L.J. 2()(; ; (1901) 25 Bom. 574 3 Pom. h.H. 107.] 
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APPELLATE CIVIL. 

The. January, IHMii. 

Present : 

Mr. JrsTirE McDonell ^nd Mr. Justk’K FiKiiH. 

Ashrutluiiiiisftii jiml siiiofchcr Defendiiiits 

irrsiis 

Lei 1 iiroaiix Plai iiti IT. 

Mon-nppmrmicfi hy (h\fnulnut —Application in tlcfcml ref nurd — Ex pavto decree, 
against defendants—] tight of defendants to appeal irithuut taking steps to set 

aside, the decree- Civil Procedure Code (Act X of IS77), ss. 101, I OS. 

I'icfoudjinis who pnt in no iipiw’aranoc at tho original hoariiiR, and \vholiav(> siibs('riuontlv 
h(*(‘n r(‘fiiKcd leave toapjX'ar and dcihnid, are at Jiherty, wlu're an ‘ e.r pnife ’ decrot' has Iw'cn 
passed aj'ainsL thenn, to appeal to a higher (’ourt. without previously taking an\ steps to have 
the ‘ e.r parte ’ deen'e set aside uiuh'r s. lOH (tf Act X of 1877. 

This was a suit brought for arrears of rout upon a kabuliat against throe 
defendants. The 7th of June was originally fixed for the trial. ()i)on that 
date tlierc was no jn'oof of tlie kabuliat adduced : and in o)*der to alToi’d the 
plaintiff an oijportunity of adducing’ this proof, an adjouniinent was granted till 
the dth of July 1880. On the fith July a petition was pr(?s(;nted by two out of 
the three defendants, asking, under the provisions of s. 101 of the Code of Civil 
[273] Procedure, to he admitted to defend the case ; averring that no summons 
had been served upon them, and also alleging other matters. 

This petition was not verified, nor was it supiawted by allidavits, and was 
rejected by the District Judge, because “no sort of good cause was forthcom- 
ing and he, therefore, without allowing the petitioners to he heard, proceeded 
to hear tlie case ‘ e.c parte,' and made an e.r parte decree in favour of tho 
idaintiff’. 

Tho defendants took no stcjjs under s. 108 of ;\ct X of 1877 to have the 
e.c parte decree set aside, hut appealed direct to the High Court. 

Baboo Aakhil Chnnder Sen and Baboo Chinider Madhuh (llmse for the 
Apiiellants. 

Baboo Doorga Mohun Pass for the Respondent. 

The Judgment of the Couit (McDonell and Field, JJ.) was delivered by 

Field, J. (who, after setting out the facts as above stated, continued) Jt 
appears to us that wo cannot say that the District Judge was wrong in rejecting 
a petition of this kind, which, was not supported by affidavit and which was not 
even verified by tho defendants on who.so behalf it was presented. 

Now, the first (luestion that has been raised before us is, wln'tlier, under 
the cii’cumstances, the defendants are entitled to a] )poa, I against 1 ho /',/• 
decree without having fir-st rcsorteil to the procedure laiil down in s. 108. It 
appears to us that they are entitled to ajipeal. Section 101 is as follows: — “ If 
the Court has adjourned tho hearing of tho suit e.r parte, and the defcmdarit, 

* Appeal from Original Deeree, No. of IHHO, against tho (leeroe of F. Mcliaiighljii, 
Esq., Judge of Noaldiallv, dated the 8th July 1880. 
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at or heforo such hcaririf^s api)ca» s and assij^ns ^ood cause for his previous non- 
appc^ii ranee, Ikj may, upon such tt'rnis as Uui Court directs as to costs or other- 
wise, he Imard in answer to the suit.” it appears to us that wliat the Legislature 
here int(3nded was, that the defendant might lie admitted to defend the suit 
merely upon a [letition, and without any evidence being gone into to prove 
[274] the trutli of the facts stated in that petition. The section contains no 
provision for, and does not ap])ear to contem])late, taking such evidence. If, 
however, the Court does not a<lmit the defendant to defend the suit upon such 
a ])etition, ho then has a further remedy under s. lOH. He can, under this 
section, claim to satisfy the Court tliat the summons was not duly served or 
that he was i)revent(‘d by any suHicumt cause from appearing when the suit 
was called on for htiaring. If ho can satisfy the Court on any of these matters, 
the result will be, that the r.r partr decree will be set aside, the case will be 
reheard, and the defendant will liave an op])ortunity of producing his own 
(widence and cross-examining the witnesses produced on the |)art of the jilaintilT, 
Now, in this case the defendaiit has not taken this course, and the (|UGstion is 
raised (!an he, without taking this course, appiial against the c.r parto decree? 
Seidion 119 of the old (k)de (Act VI II of liSr>9) ])rovided as follows : “ No 

api»eal shall lie from a judgment passed e.r parte against a defendant who has 
not appeared, t'ic. ” Tlune is no such express prohibition in tbe present Code: 
and we think tliat the reasonable conclusion to be drawn from tbe omission of 
this extiress prohibition, and from the amended delinition of the teini decree 
in s. ‘J of the pr(?sent Code is, that the Lt^gislature intended to allow' an appeal 
against an e,v parte decree, and it appears to us that this is just and reasonable, 
because there nia> be many cases in whicJi, althougb the defendant is unable to 
satisfy tlie Court that ho w^as not servcMl with summons or that ho was, by 
some other suHicient c.ause, jirevented from apiiearing, yet, upon the evidence 
given by the plaint iff, Ik* may ))o able to satisfy the Appellate Court tliat the 
docrtie is one which cannot be supported. If a defendant, instead of resorting 
to the jirocedure pro\ i<led by s. lOS, appeals direct against an c.r parte decree, 
bo of course lies under this disadvantage that he has no evidence of his own to 
dejiond uiion. lie has not the advantage which he might have obtained by 
cross-exjimining the plaintiff's w itnesses, and his contention on appeal must ho 
limited either to (luestions of law' or to such arguments as arise upon 
the evideiKic which the plaintill has iilaced on the record. In the [275] 
present (;ase it apiiears to us that there are no grounds for interfering 
with the decree of the Court below'. We think that there was sulbcient 
evidence to prove the execution of the kabuliat, and also to prove that tbe 
arrears of rent for w hicb this suit was instituted were, as a mattei* of fact, due. 
This apjieal must, therefore, be dismissed with costs. 

A p pea / (liHin / s.setJ. 


NOTES. 

['riu* order rejecting the; applicjiti'Ki to appear anil defend is itself appealable : — C. J*. C. 
(). \ r. 1 (d). 

The i*.r parte decree, itself may be set aside under O. U, r. 13 notwithstanding the refusal 
of the Oonrt to hear the defendant : (IMDO) 10 C. 1*. fj. 11., 'ir). 

The Legi.sl.itnre b\ the Amending Act of 188H cxpro.s.sly declared in favour of appeals 
from .M- parte decrees —See C. T*. lUOM see. UU ; (IHHC) \) Alad., 44.0 ; (1880) H All., 3rj4 
(appellate e.i* decree) ; and in the appeal, the Appellate Court can remand the .suit for 
re-hearing on the ground that tin; lower (.'onrt should not have proceedtid €.v pKirte : — 
(lUOfi) :10 Mad., ry\ (P. B.) 

As to appeal from order setting aside the r.r parte decree, see (11)12) 34 All., £>l)2 ; (IHD.'i) 
2‘i Cal., 981 ; (11K)5) 9 C. \V. N., 584.] 
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[8 Cal. 278 10C.L.R.1S9 6 Ind. Jur. 382] 

APPEIiLATE CIVIL. 

The ilanuanj, 

PllliSKNT: 

Mu. .Tijstk.'k I'rinsui’ a .d Mr. .Ic.stich Bosk. 


Bhu};ii‘si.tli I’lituiii and othoi's Defendants 

per HUH 

liain Loclmn Del) and others I'laintilTs. ' 


Suit for anmiin of real— Mvidenir— Ex-))ai'te dirire. 

In ii suit for jirrcars nf ivnt (if ii h.ilf-slnirc of huid, the pl.iintiffs rclit'd upon iin c.r fuirlc 
dccrotj for rout :it :i cortiiin r.ito, whitdi llio\ luid (ditainotl in agiiiir^t tin* ton.ints of tliis 
•diaro. Tlio dofondants rolit’d upon a suliso«|Uoiit dooroo in a oont(‘stod suit li> the plaiutilTs 
jifjainst tlio ti'iiants of tin* oth(‘r lialf-sliaiv, in whirdi a lowor rati* of rent had lM*(in ^jivon. No 
other I'viiloucc than the dooroos was produool on either side. It did not app(*ar whether 
th(' (■./ luu'te d(*oree liad ev(*r liei'ii exceutod. 

Held, that it was opoii to the deff.'iid Hits to dispute* the* rate* of rent el.iinieel, and that the 
plaintilTs were hound to preivo that tli(’> wore* entitled to roeover it. 

Xilmoiieff Suit/h v. Ifcrni hnll Dans (!. Jj. !{., 7 Cal., '2'A) followed. 

Jhil)oo HhsuiU Coomar fiose lor th(5 Appcllaiils. 

liiihoo (inak Chamior ClioinJhri/ for Mio Kc'spondonts. 

Tjih facts of the case sutlicicntly appear from tlio Judgment of the Court 
(PlUNSMP and JhiSK, JJ.) which was delivered by 

PrinsePf J. -In tho year the plaintilTs siuiil the jiresent defendants 
and tliose who represent the half-share of the tenure [276] for ari’ears of rent 
and obtained an ex imvie decioe in the Court of the Deputy Collector at Mu*, rate 
of Us. J7-1 per amiimi for the lialf-share now in dispute. In the year 1870, 
they sued the tenants of tho other half-share at the same rate. That suit was 
contested and was dismissed, liut in ajijaail a decree was ^iven at the rate 
admitted hy those defendants, namel>, Us. lo, for that half-share. 

In tho jiresent case the plaiiitilfs rely on tho /’.r doe.iee of IHflO. The 
defendants, on the other hand, produce the decree in the suit of 1H7() against 
the tenants of the other share, and claim to he treated in the same way. There 
is no evidence on tho record except these twm dccree.s. The lower Appellate 
Court, setting* aside tho judj’ment of tlu) first Court, eousidei’cd that, inasmuch 
as the defendants in the lu'ijseni suit had not obtained a reversal of th(w.r 
decree, it was conclusive ajiainst them, and held that the rent, Ps. 37-4, was 
tho rent decreed in that ox parle case. It is not staled before us that that 
ex parte doci’cie has ever been e.xecuted so as to l)ecom(j final. (.\s it was passed 
in 1HG9 it cannot now’ he executed). We therefore consider that it is not 
bindinj^ aj'ainst the defendants, and that it is open (o them to dispute tho 
rate of rent claimed, and that the plaintiffs w’ore hound to prove that they 
wt)ro entitled to receive it. In dealing with the ca.so in this manner wo follow 
the decision in tho case of NilvwneJj Simih v. Ilccra Lull Uaas (1. L. R., 7 
Cal., 23). 

‘Appeal from Appellate Tlecree, No. 6 of 1H80, against the decree of Baboo Nobin Chunder 
Ghose, Subordinate Judge of ^lyni(*n.siugh, d.ited tiie 7th October 1H7'J, reversing the decree 
of Baboo Grish Chunder Koy, Munsif of Ghosegaon, dated the l‘2th June 1879. 
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TIk 3 (lc(iro(3 of tli(^ lowor A])i)c*l]{iti(3 Court must, tlicroforo, bo set aside, and 
that of the iirst Court restored. The plaintiffs will pay the cost of this Court 
and also of the lower Appellate Court. 

Appeal allotocd. 


NOTES. 

[RES JUDICATA— 

'J’lio (\r parte jiulpnioiit mn}/ alsa njK'rate iia lies judicata: — (1807) A. W. N. ‘20 where 
coR(*iit iv.is(»iis jire f^iveii in sii])p()rl.. See jilse 7 ("ill., ‘23 ; the opiTiioii of Hukm Chaiid in his 
Civil iWvdiu-e (1000) V(.l. 1, pp. ‘200, ‘201 ; 10 Cal.. 300 ; (1800) 0 M. L. J., 00.] 


[277] APPELLATE CIVIL 


The J"3th January, 

PllKSENT : 

:\ru. JUSTK. K PUINSEP AND MU. JUSTICE liCSE. 


Ohlioy Gobind Chowdhry Plaintiff 

versus 

ITurychurii Chowdhry and others Defendants. ' 


Parties -Suit for arrears of rent- (\f-sharers — Appeal, aincndvient on. 

In .1 snil for .irrcar-. ol nnit of the plaintilT’s share of a l.iln(|, it appeared that, in the 
year 1 * 270 , ji biitWrira was elTceli-d of tlie /.iinindari in w'hieli tlie, dehnidant’s tjiliKi Wiis 
sitiiiiU'd, .md that tlie lahui ce iscjd to be hold exeliisivels by the pl,iintifT, and was divided 
lietweeii him mid ei'iLaui othi'r persons, who were not in.ide p.irties to the suit. 

ilclil, that all till! eo-sharers should have been joined .is parties, and that, as this had not 
been done, the suit Wiis bad. 

y/f/d jilso, th.it the plaint could not be amended hv making; the eo-^harers parties at 
the he.irini^ of the .ippesil. 

Mr. Hell, Ihiiioo ^lohllli Mohan Hoy, jukI Balioo Ishtii Chunder Cdiiielccr- 
hutty for tlic Apiidlanl. 

Ihihoo Mohesh ('hander Choirdry and Dahoo Sreenatk ])a.ss for tho 
lit!s|)()ndcni.s. ^ 

The facts of this case sufficiently appear from the Judgment of the Court 
(PliUN’SliP and I1d.se, JJ.}, which was delivered by 

Prinsep, J. -It is sufficient for the jiurposes of this appeal to describe tho 
position of the parties briefly, h\ staling that, tlie d( 3 fondants are tlio ])roprie- 
tors of a certain talu<i for wliicii they were paying rent to the plaintiff, tho 
plaintiff also being a co-sharer with others in the estate of which the taluq 
formed a jiart. \ hatwara tijok place of tho estate, and it would seem that 
this taliu] ceased to be held exeJusively by tho plaintiff, and was divided 
between tlui jdaintiff, Piinola, and others. On the strength of that l)atwara-, 
the plaintiff* has now sued the defendants for arrears of rent of the share stated 

* .\ppeal from thr Appellate Decree, No. ‘2139 of 1879, against iVio decree of If. \V. 
(iordoii, Es(|., OfUeiating Judge of Pubiia, dated the 14 th July 1879, alVirniing the decree of 
Moulvie Abul Munsur, Muiisif of that drstrict, dated the 31st March 1879. 
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to have boon Riven to him under tliat l)atwara, and ho claims rent at a hiRhor 
C278] rate in consoquenco of certain ajjrocmonts said to have been ontored into 
by the defendants with liirn when the taluq was his sole property. 

The first objection taken in special appeal is, that tlie lower Appellate 
Court should not have held that the suit was bad, because Biinola and others, 
who are co-sharers, wore not made parties to it. It appears to us that, under 
tlio terms of the Full Bench decision in the case of Istrar Chander Dull v. Ram 
* Krishna Dass (1. L. R., 5 Gal. 902 ; S.c., 6 C. 1j. R. 121), the order of the 
lower Apiiellate Court in this respect is correct. The judgment of tlie Full 
Bench declai'es, tliat if the ])urchaserof a share desires to effect a severance of 
the tenure and an apportionment of the rent, he must give the tenant duo 
notice to that effect; and then, if an amicable apportionment of the rent can- 
not he made by arrangement between all the parties concerned, the purchaser 
may bring a suit against the tenant for the ])uri)ose of having the rent apjior- 
tioned, making all the other co-sharers parties to the suit. The judgment 
further proceeds : “ No real injustice will ho done to the tenant under such 
circumstances, because the ])ossibility of the severance of the tenure by hatwara, 
sale or otherwise is only one of those necessary incidents of the jiroiierty which 
every tenant is, or must he presumed to have been, aware of when he took 
his lease.’' Now, in this case, we think tliat tlie defendants, tenants, wore 
entitled to insist upon Bimola and others, in fact all persons concerned in the 
taluq, being made parties to the suit, before the plaintiff’s suit could he decreed. 
Mr. Rail, for the appellant, however, contends, that, inasmuch as tlie first 
Court decided this point in his favour, and the lower Ap])ellate Court decided 
it adversely, the Court was hound to do justice in tluj case by adding J^imola 
and others as parties to the suit. It ap])cars to us, that if the plaintiff has 
insisted upo!i his right to bring an action in the absence of his co-sharers, he 
must abide by the result ; and that it is too late, at this stage of the case, for 
liim to ask to be allowed an indulgence of wliich ho did not avail himself wdien 
it was available. 

A second point is raised, that, inasmucli as, ifi the present case, the 
plaintiff di<l not sue for enhancement of rent, hut [279j claimed a higher 
rent on an agreemofit said to have been entered into hetwx'en the iiarties, 
the Court should not have [)roceeded to consider whether, upon the general 
grounds taken, the defendants \vero protected fiom enhancement. This 
ground, however arguable it might he, is not one which fairly arises out of the 
terms of the petition of appeal to us. The fourth ground, within which it is 
stated to fall, clearly refers to a different point altogetlier, and that is whether 
the lower Court was right in holding that the tenure was created before or 
subsequent to the Permanent Seltlement, and not whether the Court was right 
in proceeding to consider the point at all. Jii this view of the case, we must 
dismiss this appeal with costs. 

A f )!)(•( f I dismissed. 


NOTES. 

[AiiiendiiK'nt niMV be allowed even on second :ippL\il.- H Boni., lOH ; lU All.. ; but no 
amendnieiit is jillowcd when the l)Jirty did not ii\ail hinisi lf of the opportunity when it first 
came 15 ^fad., ‘255 ; 1 All., 591 ; ‘24 Cal., 584.] 


197 



I.L.R. 8 Gal. 280 


IIMKSH CHITNDKU UOY V. 


[seal. 279 10C.L.R. 2M] 

APPEL liATE CIVIL. 


Tliti l>il Febninri/, IfiHii. 

PHHSJ5NT : 

MK. JusTICH ClI.N'NINGlI.VM AND MU. JCSTEC'K ToTTKNHAM. 


I'nicsli Cliuiidor Roy PliiintiH’ 

vitrsiis 

liiij Hiillul)li Sen and others Defendants." 


Jjiiniliilioii <i/ ilrcn’r . — Res judicata— -.lc< VllI of lH-VI, a. Yi6'— 

Civil Pntrvihne Code; (.lei X of iN'/i), s. 27d. 

* III ili(! course of I'crLjiiii c\E'cuLion-pro(rcc<liii{ 5 .s in cKcciitioii of ;i dcc.rcc for iirrciirs of 
rent, Liu; (locroc-lioldiM- uLtacluid a Iciiurc bcloiif^inj^ l.o tin; jnd"iiicnL-dcl)Lor, ^v1lo. jiciidiiif' 
tlu* alLaclniicuL, sold it to .1, on the 'iisL ^farcli 18(51). J tlicii applied, under s. iiUi r^f Act 
VITI of IHbl), forau order to ridcasi' ilic tenure fioni .ittaclnneiit ; l)iit the application was 
dismissed, on the ground that tlu* alienation h.id heeii made pi'iidiuj' the atta ■hment. In 
1877, the heirs and successors in lille of the decret'-holdi'r al)«nenu‘ntit)ni'd olitained anothi'r 
decree for arrears of rent ap;ainst the s.iine defendant, and inexei iition tiieri'of again attaelied 
the ti nun*. . I applied under s. ‘278 of the Code of Ci\il Procedure to liave the projiertv 
releas'd, hut his ap[)liealiou was rejeeU'd on the 8rd of INfaN 1878. In a suit hroiiglit hv J, on 
the lith of May 1878, to estahlisli his right to, and coiilirm his possession of, the tenure, the 
lower Courts dismissed the suit, on the ground that it ought to h.ive Ix'en hrought within 
one Near from tin* ‘2 1th of March 1801). On a])i)eal to the High Court,- Held, t.hat the suit 
was not barred hy limitation, noi as res iiidicata. 

[280] The I'jicdis of this case are as follows : -1 n IHO!), Roliini Di)ss(3o, one of tho 
(Icfoinlants, held a tomin', com|n isinf* 3^2 bighas of hind, within a zaniindari 
belonging to the aricostor of the Sen defendants. Some time jireviously, the 
then /atiTiindaf, lliressiif Sen, had obtained a personal doci’oe for arrears of 
rent of the tenure against Kohini, arnl in e.\eeiition of that decree he attached 
the tenure; in (]U(;stion. While; the t(;nure was under attachment, and on tho 
21st of Maicli IMCy, Kohini sold itto the; plaintiri’s niothen- (his pre^eleccssor in 
title), who thermipon aiiplied unde*r s. 2 U) of the; Olel Code e)f Civil Proce^dure, 
Act V 1 1 I of iHolJ, tel have Mie; attachment remove*d. This application was 
rejected, on the ground tin i I he sale to the apiilicant had been made pending 
attachment. Siibs(*(|uently, anel bed’oie any further process in execution 
was talxen, the; judgme*nt-de;i)toi , Kohini, paid ii)) and satisfied Kiressur 
Sen’s d(;cre;e. Jn 1H77, the Sen d(;fendants geit another pei'.sonal de;creo 
against Kohini for arrears of rent e)f tin; tenure;, wliicli tlu;y attached in 
execution in tlie follow ing year The plaintilT applied undei’ s. 27S of the Cejdo 
of Civil Ibocedure (Act X of liS77), te) have the attachment remejvcd ; but the 
ai)plication was i-ejecteel, on the ‘3rd of May 1H7‘J, in consequence of his delay- 
ing to furnish security to tlie amount for w'bicb tlie exe;cution was taken out. 
The plaintiff then brought the present suit on tho fitb of May 1871), 
“ to establish his riglit to, and confirm his possession of, the land in suit,” 
and for costs. 

* Appeal from Appellate* Dccivi', Nf». IlGK of 1880, against tin* decree of S. H. C. Taylor, 
K.sfj., Judge of Heerbhoom, dated the 31st M.ircli 1880, affirming the decree of ilaboo Kuiiti 
Chunder JIhaduri, Muiisif of IJliolepore, dated the ‘iffth August 1878. 




198 



RAJ HULLUliH SEN cSic. [1882] I.L.R, 8 Gal. 281 

The Court of First Instance dismissed tlie suit with costs. On appeal, the 
District Judf^o said : — “ The plaintitf is cleaily out of Court. His pi*edecessor 
in interest preferred a claim to the ])roperty in disjuito when it was attached 
in execution of a decree a^Hainst a tliird party, and that claim was disallowed. 
Tiie present suit has not been brought within one year from the date of the 
rejection of the claim. The fact tli...i tho decree in execution of whicli 
this property was attached was paid ofT by the judgment-ilehtor, makes no 
difference wliatever.” 

The plaintiff appealed to tlio I figh Court. 

Hahoo Tar lick iWUh Sen for the Appellant. 

Hal)oo Nil Mm! hah Sen for tho Jiespondents. 

[281] Tho Judgment of the Court (TOTTENHAM and Ci:NNIN(JHAM, JJ.) 
was deliveriMl l)y 

Tottenham, J. Tlie lower Appellate Court, confirming the order of tlie 
first Court, lias dismissed the plaintiff’s suit on the ground that it is barred by 
limitation. The Judge has ajiplied the rule of one \ear, and has held that, 
because the suit was not brought within one yeai* from IHEP, when tJie claim to 
this property preferred in the execution department by the plaintiff’s mother 
was rejected, the juesent suit is barred. 

ft seems that, in IHOO, when, in execution of a r(int*docree, this tenure 
was attached as belonging to oneBohini Dossee, the plaintilf’s mother preferred 
a claim under s. 2l() of the Old Code of Civil Procedure, alleging that she had 
purchased the tenure from Hohini Dossee, and tho (Joint found that the pur- 
chase had been made after the attachment had taken place, and that, therefoi’e, 
the alienation was v'oid, and accordingly rejected the claim. Hut it appears 
that no sale was held, because tho judgment-debtoi* paid off Iho amount of tho 
decree. Tho elfect of that was, that the attachment ceased , and any right 
which the plaintitf’s mother ac^quireil by purebase, even though ponding tho 
attachment, became valid, and nothing having occurred to injure her right, if 
any, she had no occ-asion to bi-ing an\ suit. The Judge of the Court below 
sa> s, that the fact that the decjree in (‘xeeution of whicdi t he pro])erty was 
attached was paid otf b> the judgment-debtor makes no dilference whatever. In 
this view, we thiidv that he is mistaken. The payment b\ the judgment-debtor 
of the decretal amount did away with the necessity for a sale, and tho attach- 
ment being withdrawn, the purchased right of the ]ihiintiff’s mother stood good. 

The respondents’ ])leader conttauls, that the finding of tho Court, in 18()1), 
that the cjonvcyance was void, because it was elfecled while the propei ty was 
under attachment, is now ; and that the jilaintiff’s right derived 

from that conveyance was then and there done away with forever, because ho, 
or bin predcicessor in title, neglected to bring this suit within one year. Hut 
the finding of the Court in tho execution department [282] that tho sale was 
invalid, only meant that the sale was invalid as against the judgment-creditor, 
and as against any purchaser who might purchase at a sale held in execution 
following that attachment. When the judgment-creditor was paid off, he had 
no further claim. Tho present suit has arisen out of a subseciuent decree and 
subsequent attachment. On this occasion the same tenant having boon sued 
by the representatives of the former zamindar, and tho tenure having been 
attached in execution, tho plaintiff put in a claim under s. 278 of the present 
Code, but omitted to fulfil certain conditions impos jd on him by the Court, and 
tho Court declined to register his claim or to afijiidicate upon it. He brings 
bis suit to establish his right; and we think it clear, under the circumstances, 
that he is entitled to have his suit tried. 
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I5IN.TA TUM &C. V. 


* * 

The ju(lj*?nei)fc of the lower Appellate Court must, therefore, be sot aside 
and the ease must f^o hack to that Court to be tried on the merits. 

Costs will abide the result. 

Appeal alloicrd and canc remanded. 


NOTES. 

[ALIENATION PENDING ATTACHMENT- 

Alitiiiutioii subsists oxoopt as against thoso having rights under the attachment and 
when the att.ichnKMit is raised, the alienation ojHTatos in full force and virtue : —(IHMS) fi 
All., : (IHHS) i:} Horn.. T2 ; (ISO*)) *2:) Mad., '178 (101 1) IS Honi. L. R., 077 (088) ; (l‘)0n) 
V. R. ll 1 P. Ij. R. lOOfi. Srr also (1005) ‘iO Mad., 225 10 M. Fj. .1., ISO.] 


[8 Cal. 282 6 Ind. Jur. 415 ] 

CIVIL K1*]FLRLNCH. 

The Sth Per ember, 1SS7. 

PUESKNT : 

Sip RicFfAun Garth, Kt., Ctfikp Justici:, and Mu. .ItrsTFCE McDoNJHili. 


Binja Ram and another Plaintiffs 

tutrsns 

Rajmohun Roy Defendant. ’ 


Stiimp Act (I of I S?0), sehed. /, cl. / -Suit for tjoods Hold and delivered — 
Parol evidence — Achioieledijment — Hatchitta, 

In a suit, which was brought for the price of goods sold and delivered, the plain till swore 
to the fact of the sale, and b'lKh'red in (jvidence a writtcMi admission of the d(*fendant, that 
the goods had lieen supplied to him. The writing was rejected as nnstampt‘d, and the suit 
\Nas dismissed. 

HehU that the Judge should have allowed the plaintiff an opportunity of proving by oral 
tcstinioin the deliverv of tlu' goods sold, and their value. 

Whether an account signed by a debtor in the books of his creditor amounts to an 
acknowledgment within the meaning of the Stamp .\et (F of 1871)),sched. i, art, 1, is a 
r|uestion dcjpeuding in each case upon the form and intention of the entry. 

[283] This was a reforenr »• uncbir .s. 017 of tbo Oodo of Civil Procedure, from 
the Minisif of Cuttack, the tei rns of which are as follows : — 

“ 'rhe plaintiffs brought this suit to recover K.‘<. 21-11-6, duo upon certain 
entries made by the defendant in a book, wliich does not appear to mo the 
accoiml -hook of tlie plaintiffs’ shop as contemplated by s. 34 of the Indian 
Rvidenee Act, but appears to be one kept for the express purpose of such 
entries of acknowledgment by debtors. One of tlie plaintiffs also gave his 
evidence to prove the entries, and duly attested tliem. Tlio document I’elied 
upon being then evidently an acknowledgment of debt over Rs. 20 in the hand- 
wriimig of tlie debtor, and not being stamped with an adhesive stamp of one 
anna as re(iuired bv art. I, sched. i of the Stamp Act, the suit, on the ground 
of inadmissibility of tlie documentary evidence, hassboen dismissed, subject to 
the oiunicni of the llon’ble High Court.” 

* Civil Ri‘fer**iicc iindi'i* s. (U7 ‘>f .Act X i>f 1877, No. 12 of 1881, by the First Munsif of 
Cuttack. 
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* 

On the trial ^before the Mutisif, the plaintiti', Gunesh Earn, gave the 
following evidence : — “ I am plaintiff in the suit. About three years ago 
defendant had purchased from me clothes of Es. 21-11 -G worth, and entered 
the purchases in my book witli his hand. After the institution of this suit 
he paid me Es. 6.” (Then witness attests tlie entries.) 

The judgment of tlie ^lunsif wn« as follows: — “ T lun of o])iniori that the 
claim should bo dismissed, as the document on which it is based is inadmissible 
in evidence by reason of its not hearing the adhesive stamp of one anna with 
which it should have been stamped, being an acknowledgment of debt over 
20 rupees in the handwriting of the debtor." 

No one appeared for either party. 

The Opinion of the Court (Gautit, C.J., and McDoxelIj, .1.) was delivered 

Garth, G. J. — It is difficult to decide a case of this kind satisfactorily 
without being furnished with an exact coiiy of the so-called ‘ acknowledgment.’ 
If the defendant subscribed his name to the entry as an admission that he 
owed the plaintiff the sum or sums mentioned in it, there is no doubt that the 
Munsif is rigiit in excluding evidence of the acknowledgment on [284] the 
ground that it was not duly stamped. Eut wlietlier an account thus signed by 
the defendant amounts to such an acknowledgment or not, depends in each case 
upon the form and intention of the entry. 

Apart, however, from tliis admission, it would seem tliat, in tliis case, the 
plaintiff expressly stated that lie sold clothes to the defendant to the amount 
of Es. 21-1 1-6. Tf he did, there would a])pear to have been ample evidence, 
especially if uncontradicted, to establish the plaintiff’s claim without resorting 
to the admission. If the Munsif has any doubt upon this point, he should 
certainly give the plaintiff an opportunity of proving by oral testimony the 
delivery of the goods and their value. It is needless to sa>, that although a 
written admission may have been made })y the defendant, which is inadmissi- 
ble for want of a stamp, tlie plaintiff has a right to i)rovo bis case in any other 
available way. 


NOTES. 

iFor similar cases, see (1H<)‘2) 15 All., 50 ; (ISOO) 21 Bom. 201 (205) P. B. ; (100:3) 80 Cal., 
(>87.] 
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GISHOKNK & CO. r . 


[8 Cal. 284] 

CIVIL BEFEEENCE. 


The tSth December, 1881, 

PliESl^NT : 

SiH Ru’jiaki) (Lvhth, Kt., Chief Justice, and Mr. Justice McDonkll. 


Gisbonio it Co Plaintiffs 

versus 

Suhal BoNvri Defendant. 

Stcnup Act (XVI II of ]80f)) — Bond — Agreement v'ith couenant sounding in 

damages. 

An iiistrnmont containing a covenant to do a particular act, the breach of which is to bo 
* coinpLMisatcd in dajii.igt's, is not a bond, and requires an cight-anna stamp only. 

Remedies on such an iiislrument, and on a bond discussed. 

On tlie 7tli Decomher 1874, one Siibal Bowri entered into an engagement with 
Messrs. Gisborne it Co., agreeing, in con.sideration of certain advances, to 
cultivate indigo on twenty bighas of land for ten years, and to deliver the indigo 
at the factory to Messrs. Gisborne it Co. at a certain fixed rate. The 11th clause 
in the document, in wliich the terms were end)odied, was as follows : — “ I do 
further stipulate and agree that, if within the term of this patta [agreementj 
I neglect to cultivate, or do not at all cultivate, the whole of the said twenty 
bighas of land according to your orders, from the month of Kartick up to Ifitli 
[ 283 ] Bysack, or at any other time of any year or years, or neglect to sow 
indigo thereon at the usual or i)roper time of any year or years after you have 
measured, marked out, and selected the land, then, under all circumstances, I 
will pay to you, as 1 hereby bind myself and agree to do, a yearly sum of 
Rs. 200 as damages ; that I shall bo precluded from taking any objection to the 
amount so fixed as compensation for any loss tliat you may sustain in conse- 
quence of my non-compliance witli stipulations contained in this paragrapli, in 
the event of your bringing a suit against me for payment of the same, and that 
it will l)C in your power to sue me to recover damages for any loss that may 
be caused to you on account of the bi-each, on my part, of any of the conditions 
of the agreement.” 

This document was sf.unped with an eight-anna stamp. Subal Bowri, in 
1879, placed under cultivation five bighas only, whereupon Messrs. Gisborne 
iV: Co. sued him to l ecover Rs. 150 as damages. 

The Munsif was of oj)iiiion, that the 11th clause of the agreement was in 
the nature of a bond, and that the document should liave boon stamped as a 
bond, arid-callcd upon the plaintiffs -to pay the exti'a stamp-duty required, and 
also the penalty under s. 34 ot the Stamp Act of 1879, and on tlio plaintiffs* 
refusing to do this, lie dismissed t heir suit. 

* The iJaintiffs appealed to the District Judge, who was of opinion, that the 
df»cument roiiuired a bond staru]), but did not consider that tlie Munsif was 
justified in dismissing the suit ; but that he should have entered into the 
merits of the case,’ and have awarded a sum not exceeding 100 rupees, the 

* Civil Rcfcriirifc uttclrr s. G17 of Act X of 1877, No. 13 of 1881, by Baboo Brojendro 
Coomar Seal, Oistrict Judge of Baricoorah. 


202 



SUBAL BOWHI [1881] 


I.L.R. 8 Cal. 286 


amount covered by a bond for which the stamp-duty is eight annas, if the 
plaintiffs should have been found entitled to a decree. But inasmuch as there 
were conflicting rulings as to the correct denomination of agrooments contain- 
ing damage clauses, he referred the following questions to the High Court 
under s. 617 of Act X of 1877 : — 

First. — Whether considering tht nature of the agreement it required a 
bond stamp ? 

Second. — Whether the Court was, under the circumstances, justilied in 
dismissing the whole suit ? 

[ 286 ] No one appeared for the parties in tlie High Court. 

The Opinion of the Court (Gakt}1, C.J. and McDonell. J.) was given 
by 

Oarth, C.J. — Tam of opinion that the instrument in question is not a 
bond within the meaning of the Stamp Act of 1869; and that it requires (so 
far as 1 can see) an eight-anna stam]) only. 

The definition of a bond in s. 5 of the Act is precisely what we under- 
stand by a bond in England, and it is an obligation of a different character 
from a covenant to do a particular act, the breach of which must be compen- 
sated in damages. 

Whether a penal clause is attached to such a covenant or not, the remedy 
for the breach of it is in form and substance a suit for damages ; and by s. 74 
of the Indian Contract Act, the English rule with regard to liquidated damages 
is abolished, and the plaintiff in such a suit has no riglit under any circum- 
stances to claim the penalty itself as such. He can only recover such com- 
pensation, not exceeding the amount of the penalty, as the Judge at the trial 
considers reasonable; but he is entitled to that coinj) 0 nsation, whether ho 
proves any actual damages or not. 

The remedy upon a bond is very different. The plaintiff in tlic case of a 
simple money-bond recovers the sum named in tlie bonil, or in the case of a 
bond conditioned for the performance of covenants, he recovers the actual 
damage which he can prove tliat ho has sustained. In either case not only is 
the bond a contract of a different form and nature from a covenant with a 
penal clause, but the remedy upon it, and the amount recoverable for the 
breach of it, is also different. 

I therefore agree with Mr. Justice PlIEAU’s judgment in the case of Eobert 
and Ckarnol v. Shircorc, (7 B. fj. Li., filOj; and with all ileforcnce to the majority 
of the High Court of Allahabad, in the Eull Bench case of hi the matter of a 
Ecfcrencc by the Board of lievcnue^ N. IK. I*. (1. L. li. All., 654), 1 think that the 
view taken by the learned Chief Justice in that case was the correct one. 

If the majority of the Court wore right, it w’ould seem to ftSllow that every 
covenant or agreement containing a i^enal C^87] clause must be a ‘ bond ’ with- 
in the meaning of the Stamp .Vet. 

In that particular case, it is clear that if the Mitlra defendants had been 
guilty of any breach or broaches of their contract, the Collector could not have 
sued for the Bs. 5,000, but only for such I'easonablo componsatiop^as the Court 
thought lit to allow. 

If the Legislature had intended that the word ‘ bond ’ should include a 
covenant with a penal clause, I i)rcsunic that they would, have said so. .As it 
is, we can only deal with the delinition according to it« ordinary and legal 
meaning. 
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I think, therefore, tlicat the case should go back to the Court of First 
Instance, with directions, tiiat the plaintiffs are entitled to such compensation 
for the deftaidant’s breach of contract, not exceeding Rs. 200, as the Munsif may 
consider reasonable, and that such compensation may be given, although the 
plaintifTs are unable to prove any actual damage. 

Case remanded. 


V NOTES. 

[BOND- STAMP DUTY. - 

For siiiiil.ir ruJiiiR.s;, .sod V, 14: 9 All., 585 (589) P. B. Contra 2 All., 651; 

Jagannatha lueij Stiinip Act (1906) II Edn. p. 292.] 


[8 Cal. 287] 

CIVIL REFERENCE. 


The iSth December, iHHl, 

Present : 

Siu Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Ratal! Krishen Poddar Plaintiff 

cersus 

Raghoo Nath Shaba and others Defendants. " 


Mojiissil Small Cau.se Courts Act (XI of ISGd), s. 21 —Practice^— Notice — New 
tiial— lie Cl ew — C'/ cd Pi oced u re Code (Act X of 167 7), s. 626. 

The iiotice-cljiusc in .'i. 21, Act Xf of 1865, is applicable only to those cases where a now 
trial cannot bo applied for within .sc3ven da>s alter the judgment, in consequence of there 
being no .sitting of the Court. ^Vhcre the .ipplicatioii is made within seven days, the notice 
is unncccssiry. 

If the grounds upon which the new trial is moved are proper grounds for granting a 
review, the applicant is ciititlc’d to proceed under s. 623 of the Code of Civil Procedure 
w’ithout resorting to Act XI of 1805. 

This was a rofercucc, under s. 617 of the Civil Procedure Code, from the 
First Munsif of Sudliaram, the terms of which are as follows : — 

“ This is an application for a new trial of suit No. 209 of 1881, which 
was governed by the Small Cause Court Procedure and was decided on 
tlie Jst of August 1881 against the plaintiff’. [288] The application was 
made on the 3Lh .Viigust 1881, i.e., wdthin seven days of the disposal of 
the suit, hut without nn\ such notice to the Court as is prescribed 
by s. 2J of the ‘Small Cause Court Act, XI of 1865. The plaintiff' argues 
that, as Ibis Court is the Court of a Munsif vested with powers of a 
Small Cause Court Judge up to Rs. 50, it has no regular sittings (like those of a 
legular Small Cause Court Judge constituted under Act XI of 1865) fixed and 
1 ublishod in the Gazette by the Judge himself ; and so the provisions of s. 21 of 
Act X r of 1865, so far as tliey relate to “ notice to be given to the Court at its 
next sitting,” do not apply to it ; and that, granting notice is necessary, it is 

* Civil ruforciice under s. 617 of Act X of 1877, No. 14 of 1881, made by Baboo Koruna- 
moy Banerjec, Fir-st Munsif of Sudhanirn. 
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dispensed with in this case by the application itself, which was made within 
seven days of the decision of the suit. Ho further argues that, as s. 623 of 
the Civil Procedure Code, whicli relates to reviews, applies to Small Cause 
Courts also, he is at liberty to api>ly for a review, or reliearing, or new trial 
(whatever term wo may apply to it) according to tlie provisions relating to 
reviews, wliich do not prescribe any notice to bo given to the Court. The 
argument of the plaintiff thus resolves itself into the following points : — 
(i) whether notice under s. 21 of the Small Cause Court Act is necessary in an 
application for a new trial of a suit decided by a Munsif with powers of a 
Small Cause Court Judge, wlien the suit is govei ned by the Small Cause Court 
Procedure? (ii) whether any such notice is necessary in an application for a 
new trial sought on any of the grounds mentioned in s. 623 of the Civil Proce- 
dure Code, which applies to Small Cause Courts also ? (iii) whether, whore 
the application is made within seven days, any such notice is necessary ? 

“ With reference to the first point I am of opinion that, according to s. 14 of 
Act XI, of 1865, it is only where any Judge is tlie Judge of two or more Courts 
of Small Causes that ho is required to fix and publish in the Gazette the dates of 
his sittings in the sevei*al Courts of which he is tlie Judge ; but as this Court is a 
Small Cause Court Judge sitting only at the sadr station of the district, it 
is not required to fix and publish in the Gazette the dates on which it will 
take up Small Cause Court cases. According to the jiracticc of this Court, 
Small [289] Cause Court cases are taken up every Monday, though for special 
reasons one oi* two cases are sometime postijoned to some other day of the 
week ; but as s. 14 of the Small Cause Court Act does not apply to it, this 
Court is not bound to fix and publish in the Gazette any particular day for 
the trial of Small Cause Court cases. Section 21 of tlie Small Cause Court Act 
seems to be a general section, and aiiplies equally to different Small Cause Courts 
presided over by a single Judge, and also to a Small Cause Court Judge hold- 
ing Court at one place only. The apidication of this section has nothing to do 
with the fact that this Court is a Munsif with powers of a Small Cause Court 
Judge ; when this particular suit is governed by the Small Cause Court 
Procedure, s. 21 must apply to it, 

“ As regards the second point 1 am of opinion tliat, as it has been held in 
the case of Shitmahcr Alltj v. Knrhnt Shah (1. L. K., 6 Calc., 236), that both the 
procedures, iirescribed by s. 623 of Act X of 1877 and s. 21 of Act XI of 1865, 
are still in force, a plaintiff, appl>ing for a review of the decision of a case 
governed by the Small Cause Coui t Procedure, can do it under s. 623 of Act 
X of 1877 without any notice proscribed by s. 21 of Act XI of 1865. This 
state of things i)resonts an aiioinal.\ no doubt, and it is very probable, as 
remarked by the Chief Justice in that reference, that, at the time w'hen the 
provisions relating to I’eviews were extended to Small Cause Courts, the 
operation of s. 21 of Act XI of 1865 did not receive sufficient attention. 

“ As regards the third point 1 am of opinion that, if aix application for a 
new trial of a suit be made within seven days of its decision, the application 
itself servos as a notice to the Court and no additional notice is necessary.” 

Neither party appeared on the reference. 

The Opinion of the Court (Garth, C.J., and M(’Donell, J.) was deliver- 
ed by 

Garth, C.J. — In this case, I think that the Munsif lias taken a correct 
view of both points. 

[290] The notice-clause ins. 21 of Act XI of 1865 appears to me to bo 
applicable only to those cases where a new trial cannot be applied for within 
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seven days after the judgment, in consequence of there being no sitting of the 
Court. Whore the application itself is made within seven days, the notice 
appeal’s quite unnecessary. Then again, if tlie grounds upon whicli the now 
trial is moved are jiroper grounds foi* granting a review, I agree with the Mun- 
sif that the plaintilt' luis a right to apply under s. G2.‘l of the Civil Procedure 
Code without resorting to the Act of 1865. In that case no notice would bo 
required. 


NOTES. 

[Soo also (1881) 10 Cal., 297 (208).] 


[8 Cal. 290] 

APPELLATE CIVIL. 


Thn l‘^th Janiianj, 

Presknt ; 

Mr. Justice Prinsep and Mr. Justice Bose. 


Saroda Prosad (langooly and another Plaintiffs 

versiifi 

Prosunno Coomar Sandial and others Defendants.’ 


DamcKjiiH for neqlcct to pay road Cess or puhlic works Cess- -Tiony. 

Act X of lH7f s. 2ri- Brnq Act VII f of IHGU, s. 44. 

Tenants aro liable* in dam.igcs for nogloct to pay road and public works ccsscs. 

This was a suit to recover damages for failure on the part of the defendants, 
who held certain land from tlie iilaintiff's under a mourasi tenure, to pay road 
and public works cesses. The Mimsif gave the plaintiff’s a decree for the amount 
claimed. The lower Appellate Court reversed this decree, holding that the 
plaintiff's were not entitled to damages on account of the arreairs of road cess 
and public works cess at all. The plaintiffs appealed to the High Court. 

Baboo Tar lick Nath. Diitt for the A])pcllants. 

Baboo Saroda Churn Mi tier for the liespondc.nts. 

The Judgment of the Court (Phixsej* and Bdse, JJ.) was dolivei’cd by 

Prinsep, J. — In our opinion the Subordinate Judge sitting in appeal is 
clearly wrong in holding that the plaintiff’s [291] were not entitled, under 
any circumstances, to recover damages on account i I’ai’rearsof road and jnihlic 
works cesses due from the defendants. The terms of s. 25 of Beng. Act X of 
1871 are clear on this point, and pcj init the zemindar, or the holder of an 
estate or tenure, to recover such cesses in the same manner and under the 
same ])enalties as if the same were arrears of rent in respect of land in respect 
of which such sums were payabhi. Under s. 44 of the Kent Law damages 
would have boon j^ayable had the claim boon for arrears of rent, and, therefore, 
the present claim being for cesses, the defendants are liable to pay such 
damages. 

* Appi*:il from Appulbiti* Doitcc, No. 2881 of 1879. against tho doorcii of Halioo Jibun 
Kri.sto Chiitturjei*, Subordinate Jiidgo of Pubna, dated tlio 28th August 1879, mudif} ing the 
decree of Baboo Mot i Ij.iU Haidar, ^lunsif of Shaz.idpore, dated the 25th June 1879. 


206 



GOUR CHUNDER BISWAS V, CIIUNDER COOMAIl ROY [1882] I.L.R. 8 Cal. 292 

It has been pressed upon us by the respondents’ pleader, that we ought 
to remand the case to the lower Ai)pellate Court for a finding as to the amount 
at which damages should be assessed ; but the terms of the decision of the first 
Court, which have not been displaced in any way by the judgment of the 
low^er Appellate Court, coupled with the admission of the defendants in their 
written statement, that, on a previous occasion, they wei o made by this Court 
to pay damages on account of arrears of the very same cesses, leave no doubt 
in our minds that tJie order of the first Court was perfectly coi rect, and 
that we sliould not ho justified in putting the parties to tlie expense of furtlior 
proceedings. 

We set aside the order of tiie lower Appellate Court, restore that of the 
Munsif, and direct that the defendants do pay costs hotli of this Court and of 
the lower Appellate Court. 

Appeal alloiced. 


[8 Cal. 291] 

APPELLATE CIVIL. 


The Januarii, 
l^RESENT : 

Mil. JusTicJo IVFcDonell and Mu. Justice Field. 


Gour Chuiider Biswas Judgment-debtor 

versiiH 

Chunder Coomar iioy Decree-holder. ’ 


Sale in execution of decree Seitinq aside sale — Irreqalaritij. 

At a sale in execution of decree certain iiropertv was knocked dt)wn to :i bidder, who 
made default in payment of the purchase-money. Subs(’qiu*ntly the Judge again put the 
property up for sale, and resold it at a lower price. The decree not being satisfied, the Judge 
put up other property which had [292] been advertised forsali* with the property abovementioned 
without getting from the defaulter the ditTercncc between the price obtained at the second 
sale and that obtained at the first. On an application by the judgment-debtor to have the 
sale of the second property set aside, ^ 

Held^ that no sufficient cause was shown for setting aside the sale. 

Joy Chunder Biswas v. Kaly Kishnrc Dey drear (8 C. T.. R., 41) distinguished. 

Khiroda May i Da si v. (iolaw Abardari {VdB. L. R., 114; C.S., 21 W. R., 149) followed. 

The facts of tliis case are stated in the judgment of the lower Court, which is 
as follows: — “ Tins is an application by the judgnient-dehtor, under s. 311 of the 
Civil Procedure Code, for the setting aside of tlie auction-sale of Hat Jogodal, 
belonging to him, on the allegation that no sale-i)roclamation was served 
upon it, and that, in consequence, it has fetched a very low price. From the 
evidence of the serving-peon and the other circumstances in this case, I am 
perfectly satified that the sale-proclamation was duly served upon the property. 

* Appeal from Original Order, No. 240 of 1881 against the order of Baboo Prossunno 
Coomar Ghose, Munsif of Magoorah in Jessore, dated the 2nd May 1881. 
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It is in evidence in tliis case, Unit tlie liat in dispute, together with several 
other jamas situated in village Rupoty, woro advertised for sale together, and 
that the sale-proclamation was served at a idaco wliich was adjoint both to 
Rupoty and »Jogo(lal. It also appears that the hat in question had been 
advertised for sale twice, that the judgment-debtor’s gomasta, Gobind Chuuder 
Bose, was all along present in Court during tlie sale, and that many men of 
the judgment-debtor’s village bid at the sale. Hence 1 have no doubt that 
the sale-proclamation was duly served, and that intending purchasers had due 
notice of the sale. As regajds the judgment-debtor’s objection as to low 
price, I have to say that he has no evidence in tliis case to substantiate it. A 
hat is a property of a very fluctuating income, and it appears in this case that it 
has been sold at eleven times its annual rent. Hence I am of opinion that 
the price of Rs. 1,000, at whicli it has been sold, is not inadequate. For these 
reasons 1 hold, that the petitioner has failed to make out his case, and that 
he has falsely put in this petition with the object of frustrating the execution 
of this decree.” 

The judgment-debtor appealed on the following grounds : — (i) that the 
lower Court ought first to have sold the property [293] which was previously 
put up for sale, and then, if the proceeds of each sale had been inade- 
quate, to have sold the property in dispute; (ii) that the property in dis- 
pute ouglit not to have been put up for sale before trying to realize 
the amount of tlie previous sale from the defaidting purchaser; (iii) that 
tliG lower Court was wrong in saying there was not sufficient evidence to 
sustain his objections as to low price ; (iv) that tlie lower Court was wrong in 
holding that the sale-proclamation had been duly served. 

Baboo Surendranath Motiloll for the .Appellant. 

Baboo Urija Sunher JMozoouular for the Respondent. 

The Judgment of the Court (McDf)NELL and FlEni), JJ.) was delivered by 

Field, J. -In this case the two points which ap])ear to have been raised 
before the Munsif were : jivst, that no sale-notification had been published 
upon the property sold : and fiecon-dlij, that because the jama had been 
originally jiut up to sale and default made in payment of the ])urchaso-money, 
the Court was bound, having ordered the resale of the jama upon such default, 
to carry out such resale and to recover the difference between the amount bid 
upon tlie sale and the amount bid upon the resale from the defaulter before 
the decree-liolder could proceed to sell the other property, ?v>., the hat. A 
third point is now taken before us, viz., that tlie j)ublication of the sale-notifi- 
cation was insufficient, bee i iso such notification was not posted upon any place 
in the liat itself or adjacent thereto ; aiid it is said that the place where the 
notification was ])uhlished was a milo-and-half distant from the hat. 

As to tlie first ground taken before the MuruJf wo think that liis decision 
is correct. As to the additional point raised before us, we think that the 
appellant cannot be permitted to raise this jioint, which was not raised speci- 
fically in the Court below. It remains to deal with the third point. The 
facts appear to be these. The jama and the hat were attached under the original 
application for execution. On the I5th January, the jama was sold for 
Ls. 350, which amount was sulficient to satisfy the [294] decree. The person 
who was the successful bidder at this sale having made default in paying the 
balance of the purchase-money, a re-sale of tlie jama was then directed. On 
the 17tli March the jama was jmt up for resale, and the highest bid was 
Es. 15. This amount being insuflicient to satisfy the decree, the hat was then 
sold for Rs. 1,000. It appears that the sale of the* jama was then cancelled. 
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It has been said in the course of argument, tliat of this fact there is no 
evidence upon the record ; that this was done out of kindness to the judgment- 
debtor, inasmuch as the price hid for the hat was sufficient to satisfy tlie decree. 
Now, it is contended in the first instance that, until the difference hetw^eon the 
1/) rupees, which was bid for tlie jama on the resale, and Rs. 350, the amount 
for which the defaulter purchased at the sale, was realized from the defaulter 
Dhanunjoy, the decree-holder was debarred from proceeding with the sale of 
the other property, which liad been attached upon the original application. 
In support of this contention the case of Jo\j Chiimhir Htswas v. Kali shore 
Dry Sircar (H C. L. R., 41) has been quoted. It does not appear from the report 
whether the sixteen annas of the property sold in that case upon the second 
occasion, instead of the five gandas sold upon the first occasion, wore included 
in the original application for execution and were attached under that appli- 
cation. J t is therefore not possible for us to say that tluit caf^e is on all fours with 
the present case. Thoi'e is, however, a decision in the case of Khiroda Matji 
Dasiw. (iolnm Ahardari (I3B.Ti.R., 114; s.c., 21 W.R., 149), which is exactly 
on all fours with the present case, for there both properties were attached 
undei’the original application for execution. We think tluit we ought to follow 
this last-quoted case, which, wo may further add, is in accordance with our 
view of the law. Wore it otherwise, wo think that, inasmuch as the appellant 
did not make to the Munsif any ap[)lication under tlie second part of s. 293 
to have tlie difference between the proceeds of the sale and the resale lecovered 
from the defaultei*, he ought not to be allowed to succeed upon the jioint 
which he has raised upon this appeal ; and we may further observe that, 
[296] in tile petition of objection which he put in before the Munsif, he silently 
acquiesced in the cancolment of the resale of the jama. The effect of cancel- 
ling that sale was to preclude the recovery from the defaulter Dhanunjoy of the 
difference between the amounts bid at the sale and resale. On all these 
grounds wo think that this appeal must be dismissed with costs. 

Appeal dismissed. 


4 CAii.- 
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[8 Cal. 295 6 Ind. Jur. 413.] 

APPEl.LATK ClVlIj. 


'/'ha fith J)aci‘in/tpr, ISSJ, 

PltESKNT : 

Mu. JrsTicE Mouuis and iMu. .lirsTicE Puinskp. 


.Tjidooinony l)}il)(30 jiiul others Decree- holders 

varsNs 

Ihil’ez Mjihomed Ali Khiiii liidj,^inent-de))tor. ’ 


Mrsiir profits Anuntul cldimad /// phtinl Ijonicr d mount fouiid ilua 
/>// Amaan O/ijacldm nmlav Ciril I^rocadinr Code (Art A" of ]*<77), s. :*// 

Fj.rrrution of drcrrr. 

\VlK'rL' ;i pljiiiiLiff, in ])riiigiM^ .i suit for pnss4‘ssiou and for profits approxiinatcly 

(‘-itunatos tlio jiiuouiit of siudi nu'siio profits at a- fi itain sum, aud obtains a dci-rco wliioli 
U‘a\j*s till' amount tlm* as mosiic* pr<»Hts to !>«» a‘.i*i*rtainrd in rxofution, ho is not bound down 
to the iinioiint flaimod in his ]ilaint ; but if niori' is found duo to liim, ho is luititlod on 
pa\ nioiit of furthor court-foos to rooovor thi‘ larj^or amount so found du»‘. 

Jtaboojan •Hin \. litfinalh Diilt Jlin (1. Ij. ii., 0 Cal., f74) distiuj,uiis]uul. 

A C.Vuirt, in o\i oution-pn»oo''dinKs. oannot look iudiind tho doonsi wlum tin? dooroo do(«s 
iir>t limit tho amount of wasihit to bo auardod. 

.I.\DO()M()NV l)AJU-]]0 and others l)rouf 4 ht a suit to obtain j)ossossion of 

certain |»roi)erties and to obtain niesno profits, stjitinf^ in tlieir plaint that tho 
amount of sucli niesno proJits amounted approximately to Its. 1,200. The 
coiirt'lcfi paid as the valuation was stdiicieiit as the suit was tlien fnimed. 

Tho plaintiffs olilained a de(n'(‘e for ])ossession, and the question of mesne 
profits was left to he dtd(;rminf*d in exc^cution. In exec.ution of this (iocree 
the (hnirt Auumui, who had heen de])uted to determiruj the amount of mesne 
profits, found, that Ihe amount due to tluj plaintiffs from the date? of their 
dispossc^ssion uj) to the date of their rec.ovtu’y of possession wa.s Ks. 9,214. 
'I'he jud^ment-d(4)tf)r ohjected to the plaintiffs obtainin;; an [296J amount 
laryei* than that clainuMl in their plaint, and stated the amount found due hy 
the Anu^e.n to be (ixorhita.nf.. 

The Suhordinate 4u0.u;e held that tlui .Ameen’s conqiutation wa.s correct, 
but that the decre(>liold('rs were not enlithxl to j’ct a larj^er amount of wasihit 
than tluiy had claimed in their |)laint, and awarded to them lis. 1,200. 

44 le dccret^-holders a))])ealed to the lfif,di Court. 

llaboo Mohinrij Mtthun lioi/ and Ibiboo Ki shorn Mohnn Ron for tho 
Appellants. 

Ibiboo Srrrnnt/i Doss and llaboci Jo(jrsh Chnndrr Ron for the Jiespondout. 

The Judgment of the Court (MouiUSand l^UINSKP, JJ.) was delivered by 

Morris, J. — 44ie j)laintiffs, in their plaint, stated Rs. 1,200 as aiiproxirnatcly 
the, amount of the mesne profits fo whicli they were entitled, and ])aid court- 
fees on that amount. The decree for possession and mesne profits which they 

* App.'.il from Original ()rtl< r, Nj». ‘2‘58 of IHMl, ug.iiust the order of l.:Lb(,o Jibuii Kristo 
Chsitterp'^-*, Subordinatt; Judge of l^il)iiji, dated tboTth Mav 18H1. 
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obtained loft the determination of the amount of the mesne i)rofits to he settled 
in execution without referrinj4’ to tho amount specified in the plaint or in any 
way limiting plaintiffs* claim. 

Tho SuhoKlinate Judge in execution has refused to allow jdaijitiffs any- 
thing beyond tho amount stated in their plaint. 

Baboo Srccnatli JJoss for tho respondent, by iin ingenious calculation, 
endeavours to show that the rate i)er annum was definitely settled by tho plain- 
tiffs, and that tho word ‘ approxiniiitcly ’ (annumanik) used in the jdaint, in 
connection with tho estimated amount of claim, had rc'ferencc only to tho 
duration of the suit and the interval which might elapses before possession was 
obtained. Wo are not inclined to adopt this view, which is pui-ely conjectinal. 

The case litfboojnn Jlni v. Ilujndth Dull Jim (\. Ij. H., (> Cal., 171), 
on whicli tho Suboi’dinate .Iiidgo relicjs, s(jems to us to be not in point, and to 
differ in a very esscjnl.ifil particular from this cas(\ In thn-t case, as aj)i)ears 
from the, judgment delivered, the annual rent [297j of the land whicdi formed 
the measure of jnesntj profits was ‘ deliberately clainaid,’ in the ])laint ; 
whereas here it is only estimded ai)proximjitely. 'J’lie ])laintiirs having, 
therefore, ol)tained a d(!(;r(*e which left the amount due as mesiui |)rofits 
to be ascertained in execution, would not he limiled by the annnmt stated 
in their plaint, and as i)oint(Hl out by DwAHKANATli Ml'LTKU, 1., in the case 
of I^uiraa Stmndnrrr. Dossrc v. Eslmn Chiunlcr /A).s7'{l(> W. B., 302), the 
Court in execution of a decree cannot look hehind the decr(*e wlujnthat 
decree does not limit tho amount of wasilat to ix) jiwjirded. In this view, 
as we iindiu’stand the lower Court to jigrec? w ith the Ameen who made', the 
local erupiiry that th('. actual lyesne ])i‘olits of tht5 peM'iod in (]iu^stion amount to 
lis. 0,214-1, and this is not a inattcM* in disj)ut('. in this a|)i)eal, we give a decree 
in favour of tho ap|)ellants, (leclaring them iMititlod to the sunj of lls. 0,214-1-0, 
but in accordance with s. 11 of Act VII of IH7(), execution for the realization 
of this sum cannot he taken out until tluj decree, -holders pay into Court the fee 
which the law requires upon the diffei’cfice between the mesne profits ?)ow 
ascertained and determined and the mesne j)i-olits o«'iginally claimed by them 
upon which coui’t-fees ha.ve been paid. I'lie plaintiffs will then 1x5 allowed to 
realize, in execution the full jimount of Ks. 0,211-1. IMie order of the lower 
Court is, thei’efore, amended and modified accordingly. Api)ellafits are entitled 
to their costs in this Court. 

On/t>r itmctithul and viOfhtunL 


NOTES. 

[MESNE PROFITS.- 

S(M’- jilso 8 I. U)7 8 178 ; U (Ail.. 1 1*J; (> (\d., 17‘2 .vhcii tliL* .uuduiiI or r.itii i.s not 

sUiteil jipproxiiiiatolv ; 15 liuiii., li(i as ri'g.inls Court lA*cs.] 
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APPEIjLATE civil. 

The ^nd November^ 18 H 1 . 

PUKSENT : 

Mu. JrsTicE Morius and Mji. Justice Pjunsep. 

Dow an .\li Docroo- holder 

ccyaus 

Soroshihala J)al)oo Jud^mcni-debt-or. ' 

H.rcriitiiui af decree — Civil Procediiie Code (Act X of 1877), .s. :idO ‘ PaHnnuj 
of the Act ’ — Mcnniwi of the ej'/ircstiioii * iinniled ’ in .s. LVyu. 

Uiidc'i’ ‘J.'iO of .\ct X of 1H77, an applu'atiuii for execution said to \)c ‘f^raiitcd,* vvIumi 
it is nude rcKularlv and formally. I’lie expre.ssion, ‘f^r.inted ’ is (!(|iiivalcnt to the expression 
admitted’ as n.sed in s. lilT). 

[298] Where, therefore, an application for execution iinde.r s. 230 of Act X of IS77 
is not ‘^'ranted,’ a .subseipient rcf^ular and formal application under the .same .section may he 
allowed if made within time. 

One Dewan Ali obtained a decree aj^^ainst Sorosbibala Dabee on the 29tb 
May 1HU5, wliicb decree was aflirniod on a])])eal on tlie Dtb December 1KG5. 
The decree-holder apfilied for execution of this decree in September 1H77, 
before the Civil Procedure Code of 1877 came into force. This application, it 
a])i)ears for some reason, was not ^'ranted, and the decree-holder a])plied a^^ain 
on the 30tb January 1880; but this second ap|jlicatior\ was rejected as boin^^ 
informal. The decree-holder a.tfain applied for execution on the lltb September 
1880. The judj*ment-debtor then contended that the apjJication was barred 
by limitatioji under s. 230 of Act X of 1877 ; the words used in tliat section 
‘ passing; of the Act ’ having reference to tlie time at which tlie Act received 
the assent of the (iovernoi‘-(jenoral in Council, viz., on the 30th March 1877. 
The District Judge held that time commenced to run from the 30th March 
1877, and refused to grant the application. 

The decree- holder appealed to the High Coui’t. 

Daboo Allied Cliiinder Sen for the ap])cllant contended that, under the 
lirovisions of s. 3 of Act X of 1877 and the General Clauses Act, s. 230 of the 
Code had no application to the case; that the words the ‘ passing of the Act* 
in that section meant the time at which the Act came into operation, viz., the 
31st October 1877, and th.c there had been no previous ai)plication for 
execution under Act X of 1877, which had been granted, and, therefore, 
s. 230 did not ai)i>ly. And further that the present application was merely a 
continuation of the previous application for execuiioii made within two years 
from the time when Act X of 1877 received the assent of the Governor-General 
in Council. 

No one appeared for tlie Respondent. 

The Judgment of the Court (MoRlilS and Phinsep, JJ.) was delivered by 
Prinsep, J. — The objection taken against the order of the [2993 District 
Judge, disallowing the application for execution of decree, is, that s. 230 
of the Civil Procedure Code, under the last paragraph of which the 
Judge has acted, does not apply. The facts have not been stated by the Judge 

• Appeal from Original Order, No. 144 of 1881, agaiiiKl the order of If. Roes, E.sq., 
Ofiiciating Judge of Noakhally, dated the 8th February 1881. 
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in his judgment, but, as represented by the decree-holder’s pleader, they 
ai)i)oar to bo as follows : — 

The decree was passed on the 29th May 1885, and was contirinod on 
appeal on the 91 h Deceinhor of the same year. 

The previous application for execution was made in Septeiiiher 1877, that 
is before the Code of 1877 came into *‘orco. The next ap|)lication for execu- 
tion was made on the 30th January 1880, but fiom the order passed on that 
application it would seem that it was not admitted, hut rejected, hocauso it 
► was informal. The present application, which was made on the 11th Septem- 
ber 1880, was, under such circumstances, not a second ai)i)lication within the 
meaning of the section (230) of tlie Code. That section ])rovides, that if an 
application for execution has been made under that section and granted, no 
subsequent application to execute the same dc^cree shall bo granted after the 
expiration of twelve years from (in the ])rescnt case) the date of the decree. 
Taking the facts in the pi’esent case to be, that the only application which has 
been made under s. 230 is the a])plication of the 30th January 1880, it seems 
that, although that a))plication was made under s. 230, it was not granted so 
as to render the sul)se(pient aiqdipation now before us an ai)pli(5ation witliin 
the terms of tliat section. The expression “granted ” in the 3rd i)aragrai)h of 
s. 230 would seem the e(iuivalent to tlie term “ admitted ” as used in s. 24r5, — 
that is to say, wlien tlie application lias been found to be formal and regular, 
it is admitted or granted and made the basis of iiroceedings towards execution 
of the decree. 

The order of the lower Court must, therefore, be set aside. 

The decree- liolder will be at liberty to continue the proceedings in execu- 
tion on the application which is now liefore us. 

The aiJpellant is entitled to his costs. 

Appeal uUou'ctL 


NOTES. 

[STATUTORY CHANGE.— 

Ill tho (’. 1*. C. PJ08, si-c. IS, tluj wurds " and iirmitciP in Un* prc’vioiis ('(xli's wore oniittod ; 
tlius iiijilxiiig the rule in the new section applieahlc? whc'thfr the previous application for oxoeii- 
tion was inado under it or not and ^v bother the application was granted or not. 

In (IHHU) 10 (’al., 741 it was pointed out, that the word ‘granting’ included the issue of a 
process for execution of the deca-ee.] 

c - 11 C. L. R. 274 ] 

[300] APPELLATE CIVIL. 

The :^()th Jannanj, 
l^HKSKNT: 

Mr. Justice McDoNELii and IMu. Justici-: Field. 

In the matter of the Petition of Radhabullubh Sil. ' 

Presidency Banks (Act XI of 187(0, 1 - XXVII of 18(i0 — Rcqistration 

of quardian as proprietor of shares — Power to ncqotiutc. 

.1, the mother and guardian of a minor, obtained a certificate undcM* Act XXVII of ISCO. 
Part of the property of the minor eon.sisti»d of shares in the? Rank of Bengal. .1 obtained 

• Appeal from Original Order, No. ‘J13 of 1881, against the order of J. P. (irant, Esq., 
Judge of Hooghly, dated the 21st April 1881. 
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]K)vv(jr iiiidiT hiT iTrtificjito lo dniw Uio dividends due upon the shjires. After the passing of 
the Presidency Banks Act, l.S7(J, J apidied under s. 4 of that Act to be registered as proprie- 
tor of the .shares. Bank refu.sed to register her name as proprietor, and then applied 

to heue her certiheate aiuendi'd by empowering her to negotiate the shares. 

IIclil that she w.is not entitled to have such a power inserted in the eertifieatc. 

Tub facts of this case sullicicntly appear from the Judgment of the Court 
(Mt'DoNKLIi and h’lKliJ), JJ.), which was delivered l)y 

Field, J. -The apiiellant. in this case, Oomainoni Dasseo, is the guardian 
of her minor son Kadhahidluhh. She holds a certificate under Act XL of 18(08, < 
and she has also ohtaint'd a certificate under Act XXVIl of 18()0. It a))pears 
that certain Hank of Hengal shares form a poi tion of the pi-operty belonging 
to the minor, and the appellant obtained power, under the certificate granted 
to her under Act XXVII of I8()0, to draw the dividends falling due Ufion those 
shai’os. .Vrtc*r tin? passing of the. Presidency Hanks Act, Xl of 187(5, she applied 
to he registei-ed under the provisions of s. 4 of that Act. The portion of this 
section, wliich is material to the jiresent case?, is as follows : — 

The siueral persons who are thtui propi'ietors and shareholders of oacli 
of tlie present i5aid\s of Hengal a.nd Madras, or executors or administrators 
of sLicli ])ropiietors and shareholdei‘s respectively, shall he entitled to he 
registered as jiioprietojs and holders of a like (piantity of stock and a 
jiroportionaLe mimher of shares, as is or ai‘e then registered in their 
[301] mini tjs re^|)ectivel V, or in the names of the pei’sons whom they represent 
re-.p(*ctivcly in the hooks of each of the said present Jlanks of Hengal and 
Madras.” 

It. appears that the appellant applied to the Haidv of Hengal to have the 
name of h(*r deci'ased husband or her own name registis’ed under tlu^se provi- 
sions. 'I’ho Hank refused to ri'g'ster the name of her husband on the ground 
that deceased persons (jaimot he registered as pro|)riotors of shai'es. The hank 
also refus('-d Lo register her M}i.me, and w'e thirdv properly, seeing that sho is 
neithei* a pi' 0 |jrielor, nor a sluireholder, nor the executoi’ or ailminist.rator of a 
proprieloi’ or shari^holder. She then applied to the l^istrict Judge of Houghly 
to have the cerl.ilicale under Act XXVIl of 18(50 amended !>> giving her powei 
to n(!g()tiate the sliares. Having regard to the fact that thesii shares lielonged 
not to OomaiiKjiii I.)ass(?e, hut to her son, we think that the District Judge 
lightly refused to give lii’r authority to negotiate the shartis, more especially as 
we do not lind that any jiroposal was made to give security for tlie corpus of 
tiie estate, wliiidi, if this jirayer had been grantiul, would have come into her 
hands without any check upon tin? exercise of her responsibility. 

Then it is further com. iided that this ])Owei* of negotiation was necessary 
in ordei- to obtain th(3 r»'gistration of her name under the ])rovisions of the 
section above quoted. We think that the insertion of a |)ower of negotiation 
in the certificate granted under Act XXVJJ of D.dO wmuld not have had the 
elTect of converting the ajipellaiit into a ])roprietor or share-holder or the execu- 
tor or administrator of a propi’ietor or siiareholiler : and we therefore are of 
oi)inion tluit the District Judge w'as right in refusing the application made to 
liim. We must tlierefoic dismiss this appeal wuLhout costs, no one appearing 
for the respondent. 

Appeal dismissed. 


NOTES. 

[Sl'i; ‘il Jioni., S.jO ;is r.'g.inls the right of the surviving eopiireoiii'T to the share registered 
ill till! name of a deee.iM.'d eopareeiier, under the Preshleiiey Banks Aet lH7(i. 

Under Act XI of 187G see. GH the guardian may vote.3 

214 



PADMAKUMARI DKIU V. COURT OF WARDS [1881] I.L.R. 8 Cal. 302 

[ 8 1. A. 229 4 Bar. P. C. J. 285 6 Ind. Jur. 148.] 

[302] PlUVY COUNCIL. 

The .Will nud doth June and I'Hh Nnceuihrr issi . 

Present : 

Sir JL Peacock, Sij? K. P. CoiiUER, Sir Corc ii and Sru A. lIoiuiorsE. 

Patliiiakuniju i l)(3l)i Ciiowdlimni and jinother PliiintilTs 

vrj'fins 

Tlio Court of Wards (Jiepresontin^^* Jaj'atkislior Acliariiji Cliowdhry) 
and juiotlior DoftMidaiiLs. 

[On appeal from the Court of .Judicature at k'oit William in Sendai.] 

Adoplion - Tenninaihin af auflionhf tn ad()f)l --Siurrssinn of adopted son to 
eotta treats in ffotia not that (f father hij adajit/on. 

All insLvniiU'iit of ]U'nnissif)ii (iiiniiruiti patr.i) to u liindii to adopt, should shi* ho 

loft a widow, ]Udvidt*d tliat “dattaka (adoptc'd) son shall In* oiititlod to porfonu sonr and iny 
shradh and thatf)f our anoo^Lors, and to suooimhI to tho proport v Thi' hii .l)and and.wifo had 
a son horn, who survived his lather, snceeeth'd to ihc propeiU, and died Indore his inf>th('r, 
ItMvinfi a widow, who, as luar, tiiok poss(*ssion of it for her widow’s estate. 'Phe mother then 
jirofi'ssed t<i exercise the al)o\e powi-r, and in the suiLaiisiiiR thereu])em - Mitssfuiiuf lihoa. 
bunmoyre Ih'lna \ Acluoj Clunnthry (10 Moore’s I.A., 270) — it was detaded 
that the son’s widow', having acquired a \est<‘d interest, a new heir could not he so siihsti- 
tiited for her. 

JU'ltJ, that althouf'h siudi a substitution mi;?lit have hern disallowed without the- adoiition 
heiiiR held invalid for all otln’i* purpo.ses, the above decision had deteiinined that, upon the 
vesting of the I'state in tin' widow, the ])ow'er of adopt ion was incap.ihle of oxc'ciition, and 
was at an end ; and that this would havt' hi'en tin* conclusion if the (pn^'tion ot tin- \alidit> 
of the power had been raised 'vithoiit aiiN jirevious decision upon it. 

.An adopted son occu]>ies the same jiosition in the faniil\ of the adojiter as natural-horn 
son, except in a few instances, which are accurat»*l> delhn'd both in the Dattaka ('handrika. 
and Dattaka Ariniaiisa, go\erning authorities in the Ik'ugal Sidiool. 

An adopted st)n succeeds not only linea II \ , hut coIIat(*rall_\ to the inheritance of his 
relations h\ adoption. 

Sunibhorliundrr Chninlhrii Xnraiui Dibvh Knapp. I*.C. bH : s.C., 1 Suth. P. C. 
Judgments, 2b) referred to and followed. 

/ff'/d in this case, that the adopted son ol the maternal grandfatln'r of the deceased, 
though the gotra into which he was adopted was not the same as tin- l.itli-r’s, w'as an heir 
nearer to him than such maternal grandfather’s gr.indnephi'W'. 

ApPEAli from Ji (lecroo of llio High Court (0th iMay 1871)), iillirming a 
ihicroo of the Second Suhordinato Judge of Mymotisiiigh (lOth August 1876). 
[303] J riie principal questions on this appeal related to two adoptions hy widows, 
eitlier of wdiicli, if held good, would defeat the claim of tlie appellant Padmaku- 
mari. She claimed as the widow of the grandnephew (dec(?ased since the coin- 
inoncoment of this suit in whicli ho was a plaintiff) of the maternal grandfatlier 
of Bliowanikislior who died -in 1840. The estate in dispute was tho ancestral 
])i-o])erty of Gourkishor Acharjia Chowdhry, a zamindar of tlie Acharjia family 
of Muktagachia, in Zilla Mymensingh, wlio died in ISi^l, leaving a widow, 
Chandraholi, and one son, Bliowanikislior ahovenamed. Gourkishor, in his 
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lifotiniG, liad oxocutecl to Cliaiidraboli an ‘anumati patra/ empowering her to 
adopt a son, which power she professed to exercise in 1844 by adopting the late 
Hainkishor Chowdliry, wiioso son, Jagatkislior, a minor, was represented by tlie 
Court of Wards, the first respondent on this appeal. 

The other of the adoptions now questioned had been made by the widow 
of the fatiiei’ of Chandraboli as far back as 1810, when Gogunchandra, the 
second respondent on tliis appeal, was adopted. Ho, accordingly, was wife’s 
brother to Gourkislior, and maternal uncle to J^howanikishor. 

In reference to the ado])tion made by Chandra])oli, it was questioned 
whether her powoi' remained in force after the succession of Hhawanikislior, 
followed by tliat of his widow, had altered the state of things in the family. 
And, in connection with this, the correctness of the construction placed by the 
High Court on tlie judgment in Mussamut lihoohunvioyee Dchia v. Jiamkiahore 
Acharj Chov'iUuu (10 Moore’s 1. A., 279) was disputed. 

As to the otlior adoption, the principal question was, whether the adopted 
• son of the maternal grandfather of the deceased, not having been adopted into 
thogotra of the latter, but into the gotra of his mother’s father could succeed 
as an heir neaicr tlian tlie maternal grandfatlier’s grandnephew. 

The Judgments given by the High Court (L. S. JACKSON, M(’DoNELL, and 
MittJ'.H, JJ.), upholding the dismissal of the suit hythe first Court, the Second 
Suboidinate Judge of Myrnensingli, are given in the rejiort of the case liefore 
the High Court (I. L. E., /5 Cal., G15) where the facts of the case also fully appear. 

[304] Mr. /. F, Loith, Q. (I, Mr. «. V. Dome, and Mr. 0. TT. Arathoon 
for tlie Ap])ollants. 

Mr. T. II, (Joule, Q.C., and Mr. J. T. Woodroffe for the Respondent, the 
Coui t of Wards. 

Mr. »/. D, Mayne for tlie resjiondent Gogunchandra Chowdhry. 

For the appellants it was argued, that the correct construction had not 
been put upon the decision of the Judicial Committee in 7y//oo/>/m- 

moyec. Drhitt v, Jiavikishora Acharj Choicclhry (10 Moore’s I. A., 279) in the 
judgment of the Court below. F^idmakumari, as widow of Jaikishor, was the 
nearest heir to Bhowanikislior, living at the time of the death of his widow, 
Jihoobiinmoyee, and was entitled to succeed him, unless either Eamkishor oi* 
Gogunchandra could bo showui to liave had a valid title. This could not be 
done in the case of either of them. As to Eamkishor, his .adoption had boon 
already successfully impugned. Although the judgment in the case above cited, 
having been given betw^een parties other than those concerned in this ajijieal, 
w'as in one sense not binding on the appellants, yet, in so far as it established a 
principle, it w'as conclusive against there having been an adoption by Chandra- 
boli. Projiorly construed, it decided, that the pijwer to adopt, given to the 
widow' Chandraboli could not last indefinitely. All s])iritual as well as tem- 
jioral purposes for which the jiow'er had been given wore fulfilled by the 
natural-horn son, on whoso death the estate vested in his widow. Thereupon the 
power to ado[)t was invalidated for all purposes. As regards the other adoption 
alleged, Gogunchandra, as the adopted son of Krishnanath, to whom he w'as 
adopted by Doyamoyi, wuis adopted into a gotra different from that of 
JlJiowanikishor. This was the objection to his title; and to the latter he 
could not he heir. Though he might be a bandhu, he was not a sagotra bandhu ; 
he was an asagotra bandhu, and by Hindu law could not be heir. 

On the ))osition of the adopted son, reference was made to Menu’s Institutes, 
IX, 158 ; Dayabhaga, chap. X, paras. 7,8, 9; Mitakshara, chap, i, s. 11 ; 
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Dattaka Gliandrika, s. 5; [308] Macnagli ten’s Hindu Law, Vol. J, chap, vi, ‘of 
adoption ’ ; Vol. IT, ‘ of adoption,’ prcced. xiii, p. 188 ; Stran^^o’s Hindu Law, 
chap, iv, division 4; and tlie cases of Uuikiu Mia v. Kinhen Kishorc Cliowdhry 
(3 8el. Hop., S.D.A., 128), Cuia Suuiccr Moilro Kalikomu/ Moznmdar (T. L. R., 
6 Calc., 256) and Makristun Amiar v. Mniatclii Animal (7 Mad. H. C. 

Rep., 245). On the question whether m ado])ted son can succeed to relations 
outside tlie gotra into wliich ho has been adopted, Shaniachm ii Sircar’s Vaya- 
vashta Darpana, vayavashtas G32, 633 were, cited ; also Xaranii Dibeh v. 

^ Htirkishor Jiai (1 Sel. Re))., S.D.,\., 39), Shanichniidcr v. Naranu Diheh (1 Sel. 
Rep., H. D. A., '■IQii), Sumljliooc/uitidcr Clioicd/inj v. Nanmn Dilwh (3 Knapp. 
P. C., 55; S.C., 1 Suth. P. C. Jud^inents, 25), (ioiirhiirror Knhraj v. Mafi.saviut 
liiitnasin'ee Uibio. (6 Sel. Kc])., S. D. A., 203), htd-rnalh Tloij v. Shanisoond uroe 
(S. I). A., 1858, p. 1863), Kaahoshurcc Drbia v. Circcslichiuider Lalinrev (W. R. 
for 1864, p. 71), Kifilimuatk Hoy v. Ifnircffobnid Ibjy (S. ]). A., for 1859, n. 18), 
and Tccncoirnip ChaLtcrjpc v. Dinonath Tianrrjcr (3 \V. R., 19). 

For the respondent, tlie Court of Wards, rejnesentin^ Ja^atkishor, it was 
contended, that the decision in lilinobnnnioiippa ^7^s7' (10 Moorii’s I. A., 279) 
had only determined that no new heir could ho siilistitiiied for her by adojition 
so as to defeat the estate vested in her. It had not been hold that the adojdion 
made in 1844 by (3iandraboli was an act irnalid for :ill pnr])oses. Now that 
there was no longer anv estate vested in Hhoobimmoyoo, there could no lon^w 
beany (piestion of snlistitutiii^^ anothm* lieii- for one iilroady existin.i;. So that 
tlie adojition of Hamkishoi*, althouj^li it mi^^lit have heeen im'lfectual for the 
purpose of OListinj* the widow, was not, l.herefore, invalid for the pmpose of 
securing’ his succession after her death. Por this it had lieiMi a valid adoiition. 
Reference was made to 5ra\ lie’s Jlimhi Law, 161, llnja VpHanli Vrnkala 
Krishna I*oir v. Vpnhata llania fjok^hnii Xarsam/a (L. R.,4 LA., 1 ; I. L. R., 1 
Mad., 178), Bykant Moncc Jbnj v. Kisfo Soondmcp Boy (7 W. R., 392), 
[306] Bamsoondiir Sinyli v. Surhanre Dosser (22 W. R., 1 21) and Kalijnossoiuio 
(Ihosav. (focoolc/iiindrr Millrr (f. L. R., 2 Calc., 295). 

Mr. J. 71. ;Ve////r, for the Respondent (R)i;unclian(lra Chowdiny, was not 
called uijoii ; nor were counsel for the App(*ll;ints called iqinn to rej)ly in res- 
pect of Ramkishor's adoption. 

On the 12th of November 1881, their Ijordships’ Judgment w as delivered by 

Sir R. Couch. - -The suit in this case was hroni^ht l)\ .Jaikishor Surma 
Chow'dhry af^ainst Ramkishor Acharjia Chowilhry and (lo^imchandra Chow'- 
dhry, for the possession of certain zalfiindaries, taluks, and otluir proiiorties 
mentioned in the schedules to thoplaiid., which fornan-ly beloni^ed t») Bhowani- 
kishor Acharjia Chow’dhry, w’ho died without issue on the 28th of Aui'ust 1840, 
leaving a widow Bhof)bumnoyee. .laikishor havini; died during the suit, his 
widow, the first appellant, w’as made a ])arty to it in his jdac.e. 

The propoi'ty in dispute ori^dnally belouf^ed to (iourkishor, who died in 
1821, leaviiif* JRiow'anikishor, his only son, and a willow, Chandraholi, the 
mother of Bhowuini. Chandraholi w’as the. daughter of Krishnanath and f,n‘and- 
dau^hter of Ramchandra Chowdhry. Tlie ])laintifi', Jaikishor, was the ;^‘reat- 
f^randson of Ramchandra, and ho claimed to succeed as the heir of Bhowani- 
kishor on the death of Chandraholi, who had siicceedi'd to the estates on the 
death of Bhoolninmoyee in 1867, and died in April 1870. 

In 1808, (Iourkishor, beiiif* then childless, executed a. deed of permission 
to Chandraholi to adopt a son. Bhowanikishor was born in December 1817, 
and in November 1819, Courkisbor executed another deed of permission. On 
the deatli2of Bhowanikishor an instrument was sot up as being his will, by 
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Chjindnil)()li and Blio()l)uiiinoyG(3, by wliicli power to adopt a son was given to 
the latter, and until such adoption, the income of the estates was given 
to (Jhandvaholi and ibioohuninoyeo. The two ladies took possession of the 
estates and remained in enjoyment of tliem for nearly four years. 

[307] fn December 1H43, Jlhoohunmoyee professed to exorcise the power 
alleged to he ^iven to lujr ])y the instrument already leferred to, and adopted a 
hoy called llajendrokishor. Thereupon Chandraholi alleged that the supposed 
will of Hhowanikishor wa.s a forgery, and had not been made till after his 
death, and that Bhoohunmoyee had no power of adoption ; and in May 1844 
she adopted, oi- professed to adopt, iiamkishor, the first original defendant, as 
the son of (lourkishor, her late husband. The first of the now respondents is 
his minor son. 

Tlie second defendant and respondent (logunchandra Chowdry, it is now 
admitted, is the adopted son of Krishnanath by an adoption made by his 
widow Do>amoyee, having been given in adoption to her by his father 
(4okulkishor and his mother fTurrosundari Debi. It will be seen, thei'efore, 
that the plaintitf cannot succeed if either Tlamkishor or Gogunchandra has 
a valid title by ado))tion. l^oth the lower Courts have held that Rarnkishor 
and Gogunchandra were heirs of i3howanikishor iii preference to Jaikislior, and 
the plaiiitill's’ suit has been dismissed. Their Lordships will first consider 
the case of the former. 

Mhool)unmo>oe, on behalf of Rajendrokisbor, her adopted son, having 
o])iained [)ossession of all t he pi’opei fiy of Bhowani, a suit was brought in 1862 
b\ the next friend of Rarnkishor, on his behalf, against them and other persons, 
the plaintiff claiming, as the adopted son of Gourkishor, the whole property, 
ancestral and ac(|uired, of Bliowani. To this suit Chandraholi was made a defen- 
dant. Jt was dismissed by the Sadr Amin, and thci*o was an appeal from his 
decision to the Sadr Dewany Adalat at Calcutta. The case was beard upon 
several diffoi*ent occasions. Finally, the Judges wore unanimously of opinion 
tluit the adoption of Hajendro was invalid, and that the will of Bhowani, pur- 
porting to giv'e the power of adoption, was a forgery. They were also unanimous 
in holding that the deed of porini.ssion by Gourkishor was a genuine and valid 
instrument, and that if the i)ow’^er to adopt continued at the time when 
Chandralxdi profess(!d lo execute it there had ))ecn a valid adoi)tion. One of the 
Judges was of opinion that the power was gorie, and that the adoption [308] 
was invalid. The other two were of opinion, that the pow'er existed at the 
time of the ado[)tion, and a decree was made, therefore, in favour of the 
jdaintilf as to the ancestral [»ropert\ of Bhowainikishor, but not as to his self- 
acquired pioi)ert\. 

l'’iom this deciee there was an ap])eal to Her Majesty in Council, and 
tlu) question in this appeal as i-egards Ramkishoi is what w^as then decided. 
The judgfuent of this Committee on that occasion is not and cannot bo relied 
uj)on in this suit as binding the parties to it, the now plaintiff not being a party 
to the foriner suit ; but it is 1 reated as a decision u])on the law which should bo 
considered as binding. 

In that judgment their Lordships say : — 

“ The next question is as to the validity of the adoption of Rarnkishor. 
Wo see no reason to dissent from the opinion of the Court below upon the 
facts of the case, / /.r., that the ariurnati patra of Gour is a genuine instrument, 
and that sui)posing the powers given by it to have been in force when the 
adoption u ruler it took place, the adoption was good ; but we think it 
unnecessary to examine into the genuineness of this instrument, as we are of 
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opinion that aUthe time when Chandraboli professed to exercise it, the power 
was incapable of execution.” 

The judgment then, after stating the words of the instrument, and saying 
that it was not of a testamentary character, but merely a deed of permission to 
adopt, proceeds — 

“ How, then, is the deed to be i - nstrued wlieii we regard it merely as a 
deed of permission to adopt? Wluit is the intention to l)e collected from it, 
and how far will the law permit such intention to l)e alTected ? It must ho 
► admitted that it contemplates tho possibility of more than one adoption ; 
that it shows a strong desire on tho part of the maker for the continuance of a 
person to perform his funeral rites, and to succeed to his property ; and tliat it 
does not in express terms assign any limits to the j)eriod within wliich the adop- 
tion may be made. Jiut it is plain that some limits imibt be assigned. It 
might well have been that Bhovvani had left a son natural-horn or adopted, and 
that such son had died himself leaving a son, and that such son had attained 
his majority in the lifetime of Chandraboli. ft could hardly have ht 3 en in- 
tended that, after the lapse of several successive heirs, a son should he adopted 
to the great grandfather of tho last taker, when all the spii itual puiposes of a 
son, according to the largest construction of them, would have been satisfied. 

[ 309 ] ‘ ‘ But, wdiatever may have been the intention, w^ould the law allow" 
it to bo effected ? Wo rather understand tho Judges below- to have been of 
opinion that if Bliowani had left a son, or if a son had been lawfully adopted 
to him hy his wife under a pow'er legally conferred ui)on her, the power of 
adoption given to Chandraboli w'ould have been at an end. 

“ But it is difficult to see what rea,sons could be assigned for such a I’esult 
wdiich would not equally apply to the case before us.” 

After saying that, on the death of J^howani, his wife succeeded as heir 
to him, and w’ould have equally succeeded in tliat chai*acter in exclusion of his 
brothers, if he had any, and that she took a vested estate as his w idow in tho 
whole of his property, their Lordships sa> : — 

“ The question is, whether the estate of the son being unlimited, and that 
son having married and lelt a w-idow-1iis heir, and that heir having ac(]uired a 
vested estate in her husband’s ])ro])erty' as wddow’, a now’ heir can be substi- 
tuted by adoption, who is to defeat that estate, and take as an ado])ted son 
what a legitimate son of (lourkishor would not have taken. 

“ This seems coriti’ary to all reasefn, and to all the iirinciples of Hindu 
law-, as far as wo can collect them.” 

The substitution of a new lieir for tho widow was, no (loul)t, the rpiestion 
to be decided, and such substitution might have lieeii disallowed, tlit* adoption 
being hold valid for all other pui’poses, which is the view tlu't the low-er 
Courts have taken of the judgment, hut their Lordsliips do not think that 
this was intended. They consider the decision to he that, upon tlie vesting 
of the estate in tho w'idow of Bliowani, tluj power of adoption was at an end, 
and incapable of execution. And if the question had come before them with- 
out any previous decision upon it. they w-ould have been of that ojunion. The 
adoption intended by tlie deed of permission was for the succession to the 
zamindari and other property, as w^oll as the ])crformance of religious services, 
and the vesting of tho estate in tho widow, if not in Bhow-ani himself, as tho 
son and heir of his father, w-as a proper limit to the exercise of the power. 
Tho words at tho end of tho instrument are “ that dattaka (ailoi)led) son shall 
be entitled to perform your and my sradli, etc., and tliat of our ancestors, and 
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also to succeed to tlie luoperty.” Their [310] Lordships are therefore of 
opinion that iiainkishor had no title. 

They have now to dejcide upon the title of Gogimchandra Chowdhry. 

It may liere ho stated that Oliandraholi, after the death of Jihowani, and 
whilst she was in possession of the pro])orty, executed a deed of relinquish- 
ment in favour of Raiiikislior, dated the 10th of September 1809, and put him 
in possession. And by a deed, dated tlie 30th of Decern her 1869, reciting 
this, Goguncliandra agreed that neither ho nor any of his heirs or representa- 
tives should he able to advance any manner of claim against Eamkishor’s 
right, and against any of the conditions of the aforesaiil deed of relinquish- 
ment of I'ights. it is not necessary in this suit to determine what is the ettect 
of this deed. Tf Goguncliandra is entitled, tlie plaintilT cannot succeed. 

Gogunchandra, it has been stated, is the adopted son of Krishnanath, the 
maternal grandfather of Hliowani, and is not of the same gotra as Bhowani, 
whose gotra is that of his fntlier Goiirkishor ; and it is objected that, although 
Gogunchandra as an adopted son may inherit collaterally, it must he in the 
, same gotra, and conseipiently lie is not heir to Bhowani. This was held by 
the Suhordinate Tudge, who quoted a gloss upon a text of Manu by Kalluka 
Bhatta as his authority. The High Court has held the contrary, and one of 
the learned Judges IMr. Justice MlTTEJi) said of the gloss in question, which is 
to he found in Colchiookc’s Digest., Book 5, ch. 1, s. 1, art. 178 : - 

“ In the original, phrase ‘ gotra-dayada’ stands for ‘ heirs to collaterals.’ 

* Dayada' is equivalent to heirs, and ‘gotra’ to family name. It is said that 

* gotra-dayada’ means heirs of the persons hearing the same family name. It 
may he that Ibis woukl he the meaning of the phi*ase above alluded to if the 
letters are strictly adhei’ed to. But it a])pears to mo from the context that 
these words are intended to include all the collateral members of the family 
who stand in the relation ot sapinda, etc., to the adopted son. But granting 
that the literal consl ruclimi should he adhered to, does the text in question 
support the conclusion of the lower Court ? it lays down simply that the first 
six kinds of sons are heirs to the kinsmen sprung from tho same family. 
It is not necessarily imjJied thereby that anv one of these six descrip- 
[311] tions of sons is not entitled to inherit to the estate of kinsmen sprung 
from a dit'i’erent family.” 

The limitation of the right of an adopted son to succeed to his collateral 
relations now' contended lor is contrai y to the whole theory of the Ifindu Jaw 
of adoption. An adopted son occupies the .same position in the family of the 
adoiitcr as a natiiral-horn sou, except in a few' instances, which arc accurately 
delined both in the Dattak i Chaiidrika and Dattaka Mimansa, the authorities 
that govern the dticisiou hi (piestiuns of adoption arising in the Jiengal scliool. 
And no text has been iiroduced to show that an adopted son cannot succeed to 
tl'iC estate of such lelalive'-. (d his fath(U- as are sprung from a different family. 
7'he autluu' ol the Dattaka Chandrika, after referring to tho cfintradictoi’y 
doctrine-, on the subject of llie adopted son being heir to his father’s kinsmen, 
and stating his way of voconviling them, says, s. 5, para. 21 ; “ I’hercfore, by 

the sMine rehitionsliip of brother and so forth, in virtue of which the real 
legitimate son would succeed to the estate of a brother or other kinsmen, 
^vhore such son ma> not exist, the adopted sou takes the whole estate oven.” 
The docli’ine in the Dayahhaga, eh. JO, v. 8. that adopted sons are not heirs 
of collateral relations (.sajdndas, etc.j, which is in ojqDosition to the text of 
Manu, was considered bv this Committee in Su.vibhoockiui(lcr Chowdhnj v. 
Naruini Dihvk (.‘i Knapp’s P. C., of) ; s. c., I Huth,P. C. Judgments, 25), and it 
was held that an mlopted son succeeds not only lineally but collaterally to 
the inheritance of his relations by adoption. And it has been pointed out by 
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the Higli Court, and has .not been disputed before their Lordships, that 
Gogunchandra and T3howanikishor are related to one another as sapindas. 

1^'or the above reasons their Lordships are of oi)inion that Gogunchandra 
is a preferential heir of lihowanikishor to Jaikishor, and that, on this ground, 
the decree of the High Court alliriniiig the decision of the Subordinate Judge, 
who dismissed the suit, is right. And their Loidships will, therefore, advise 
Her Majesty to allirm that decnjo aiui to dismiss this appeal. The costs will 
be paid by the appellants, [312] one set of costs only to be allowed by the 
Eegistrar on taxation. 

Appeal (I is) Hissed, 

Solicitor for the Appellants: Mr. T. L. Wilson. 

Solicitor for the Eesi)ondent, the Court of Wards : Mr. 11. Treasure. 

Solicitors foi‘ the l{es))ondent Gogunchandra: Messrs. Harrow ViwA Rogers ^ 


NOTES. 

[I. POWER TO ADOPT TIME LIMIT TO ITS EXERCISE 

1. .\u ;itl<)]»Lioii iiiv.ilid wIk.mi lh«' •'sLiU* ii.ul in :iny pi i'suii (ahrr than the adopter, 
as an ostatc tinee vested (.‘aiinot In* di\«‘stL‘d . 10 M. 1. A. “27'J ; (IHSI) ‘J iJoiii,, 01 ; (1887) 11 

Tloin., :381 ; (1800) 1 1 llnni., J(i:i ; (l-sot) 10 IJmn., ddl : (isoo) liom., 1U». 

“2. Aucvvep(nm\>> l.h(' ra:^«- ol joint f.iinilirs : — 1 i\I.n!., I7t. 

3. 'riuj powiT of adoption comes lo an end tm* all jnn post's-- t /vu t/ 1>\ iihe adoption 
the widtnv should diNi'st in* cst.itc liUL her own, the estate having '>inec bei^n vested in her ; 
(1000) 3:1 ('al., IMOJl. 11 C. W. N. li . f C. L. .1. :rj7 - in f/// eases where she is not the 
dintc heir to tlu’ last niah' owner (:is his mother or his widow), and it is n(»t ri viviid. 

It makes no dilh'renee whel lier tin* power to .idopt makes express ])rovision for such a 
coiitingenev or wdiether siieh power is eonferri'd hv tin' luishaiid (lOO^)) :j*2 Cal., 801 : 1 C.L. 
J., 270: (1000) 3.1 Cal., 1300: 12 C.W.N. 12. 1 C1..J., :J57 ; or In the Sapinda (1887) 10 
Alad. 20.0 P.C. 14 1. A. ()7 ('ii .ippeal from 7 Alad. UH ; :i:3 Afad., 228 ; )r lj\ the law, 
(1802) 17 Horn., 101 ; (18S4) 0 iJoin. 01 ; (1887) J1 Horn.. :181 ; (1801) 10 Eoin., 3:31*; (1800) 22 
Rom., 410; :32 Pom., 100 (applied to Jams — roiilni, (1880) 17 Cal., 518, which is erroneous) ; 
(1002) 2(i Horn., .520. 

1. Where ihe adopter is not I he mmirdiate lieir. and the est.ite had vested in such other 
person (i.t'., oth(‘r than the .idojiLer or lier son, n.itural or .idopted, as the e.ise may he), the 
adoption IS inviiliil whether it had been made lieforc its vesting in siu-h .idopter (8 Cal.. 302 
P. C.) or rifti^r it (:J:l Cal., j:J00). 

5. The coiistMil (valid otherwise) givt'ii hv the full owner m.iy, it was suggested in the 
earlier Eomhav eases, operate tu validate an adoption which was invalid by the operation of 
the above riih's .-—(1808) 2-1 Ruin., 2-50, .327 ; (180.5) 2L Rom.. .310, etc. 

But this is imt the l■(ln■l'lt view . (lOOO) .3.1 Mad. , 228; S^l. IL. C., 108; (1002) 2fi Rum., 
.520 ; (1001) 28 Rom., 101 ; 0 IJnin., R K., 101 ; (100.5) 20 Ilom., -100. 

0. I’dteet ot tlie soil having married and d>ing a widtiwer this makes no dillcrenee 
where tlie, mother is the immediate heir (Ui liis de.ith . — (1000) 2.5 Rom., 300 ; 27 Rom., 402. 
II. RIGHTS OF INHERITANCE AS REGARDS ADOPTED SON 

1. An adopU'd son i-, as reg.irds inherit, nice, on the same baiting as an aiirasa son 
(except in eoinpi'til inn with 17 ^lad., 122, or as regards the share in the presence of an aurasa 
son.--- l7Y.si.s///n'.s Text). 

2. 33ius, he siieeeeils tti -(1) his ado[»ti\e f.ilher’s relation-, whether lineal or collateral, 
2 Knapp., 5.5 ; 0 Cal., 280 ; 0 C.h.K., :170 : 

(2) Ins adopiive mot hiT and lu'i' lel.ilmiis . - J R.II.C., A ('., 101 ; 1 All.. 250 ; 0 Cal., 205 ; 
10 Cal., 2:J2 ; 1 C. R. U., 5:lS , 0 Cal., 70, .3:3 Cal., 017 (nwersed on another point, 35 
Cal., 800): 

Sec also till' douljts expressed hv Sir (J. ]>. Raiierjee in his Marriage and Stridhan as 
regards .stridhan ; 

(3) he loses his rights in liii- iialural taniily except .such as had hceii vested in him before 
his adoption : - 1 C. W. N., 121; 20 Mad., i:i7 (right in joint himilv jiropcrLy which vests 
at hirlh is .in appaicnt exception — he siilfering a ciril death in his natural family). 

3 And, conrei .sebp all those relations arc heirs to the adopted son : — 12 M. L. J., 64 ; 
33 Rom., 101 ;'23 Mad., 1 , 5 C. W. N., 20 ; 8 All.. 310 ; 2 Mad., 01. 

4. An adopted son cannot renounce his status as such : — 10 Rom., 230. 

5. The status as niemhor of the adoptive laijiil> extends to those sons (natural or adopt- 
ed) who vN'cre hoin after his adoption ; —I C. R. J., :J88 ; but not to those burn before 
his adoption : — 33 Rom., 660.] 
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OBIGTNAL CIVIL. 

The I Ml Jannarn, 

Pkksknt : 

Mk. .lirsTicE Wilson. 

Aniloi* 

rers/t.H 

Nsisiiiyl.lis Patoiit Press Company, (Limited). 

Ltcn for work done on (foods — Entire eonlriK'l - Wlmrlhujcr s hen — 
Conlniet Art (IX of ss, lU), 171. 

Where ii person does work under .in entire cuiitruct with reference to floods delivered at 
dilferent times such as lo estahlish a hen. he is entitled to that hen on all goods dealt with 
• .under that eontr.iet. 

Chase v. (h M. S., ISO) followed. 

The fact that a manutaetiiivr h.is a wli.irf upon which he receives goods brought to him 
by customers, does not entitle him to ilaim .i Inni as .i whaiTinger upon such goods. 

Tins was a suit by tho Oliicial Assignoi', as tbo assignee of the estate of 
Messrs. Rushton brothers, for the iccovery of (jorlain juto which, at the 
time of the iiisoh on(;\ , was in tho possi^ssion of the defendant Company, and 
whicli tlie defendant Comiianv declined to give np to the plaintiff; or, for the 
recovery of Rs. lo.OOO in lieu thereof : and for compensation for such loss and 
damage as tlio plaintiff might have sustained hy the detention of tho goods. 

On the loth March 1S81, the date of tho insolvency of Rushton 
Borthers, there were some 600 halos (d’ jute on the ])remises of tlie defendant 
Company, wliich had heeii delivered to them for the purpose of being baled. 
It appeared that Mi'ssrs. Rushton Brothers had been the Secretaries of the 
C313J defendant Company, and that they also dealt with the Company, and 
furnisheil the Company with jute to hale. Prior to the beginning of 1881, tho 
Company had been haling jute for Rushton Brothers on terms wdiich it is not 
necessary to state. Sub.se(iueiitly an agreiemeiit was made, which wtis em- 
bodied in certain entries in the Minute Book of the Directors of the Company. 
The first entry, wdiich w’as made hy Messrs. Rushton Ih'others on tho 13th 
January 1881, w’as as follows : “ We ha\(5 a cliance of working sofiie jute, pro- 
vided the Company can undertake it at an all-round rate of Re. l-!2-6 ])or 
bale.” On behalf of the f'<.mpany the Directors replied : “ Before accepting 
or stating any late, please state quantity likely to he screAved and name of 
person or lii iii offering.” On the .1 Uh January Rushton Jhothers noted : “ Wo 
cannot stale tlie exact (juantit y. It depends entirtly on the mai ket. Jt will 
probably be aliout /5,0()0 hales. A rejJy is niquired to-day, as otherwise the w^ork 
cannot he put tlirough. The offer is made hy our firm.” IJie answer to that 
was — “ With a guarantee of ai least 4,000 bales 1 agree to accept Re. 1-2-6 
for juto and Re. 1-4-6 for cuttings. If below tliat (]uantity tho rates of tho 
season to remain in force.” The final acceptance dated the 20th January was 
as follows : “Messrs. Rushton Brothers accept tlie rate, and if the quantity 
does not roach the 4,000 hales, will pay the old rate for the work done.” 

In pursuance of that arrangtiment a large quantity of juto was sent to the 
screw'-house of the defendant Company to he haled. Pai’t of it w^as haled 
before the insolvency, and remained haled, and part un haled, in tho possession 
of the defendants at the time of the insolvency. 
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The Official Assignee claimed tlieunl)aled jute, hut the defendant Company 
refused to deliver it, on tlio ground, at first, that they had a general lien over 
the goods for the amount due to them from the insolvents’ firm for tlieir 
baling charges, not only for the goods in tlieir liands hut also foi- other goods 
whicli had been baled and delivered to the insolvents’ firm, and afterwards on 
the ground that these jiarticular goods formed part of a larger quantity which 
had boon pressed by tlie Comiiany under the al)ov(^ stated agreement, 
and that the Comjiany [3H] had a particular lien over tluise particular goods 
in resjioct of the balance duo to tluMii for tlie entire quantity pressed under the 
agreement. They also set up a claim for a lien as wliai lingors. 

The Official Assignee contended that the defendant Compa,ny was entitled 
to a lion on the goods in question onl> for tlieir charges for work done to 
those goods, and ultimately tendered to the Company the sum of Ks. (>05-8-6, 
the amount of such charges. This tender \\a,s refused. 

Mr. Hill and iVlr. TrevoUjini for the Plaintilf. 

Mr. Plul/ips and Mr. Stokor for the Defendant Comiiany. 

The facts being undisputed, the defendants began. 

Mr. Plulliijs. The defendants claim a lien under s. 170’ of the Contract 
Act as artificers, and under s. 171 of the same Act a.s whai lingers. The 
plaintifi* admits a lien for screwing charges on ])articular bales; the dispute is, 
whether the lien extends to the whole of the jute ba-hal under the contract of 
the 18th .January 1881. It was an entire contract, and the lien attaches in 
respect of the whole balance lUaki^ v. S/rJiolson (8 M. S: S ., 167), (-Ikiso. v. 
Westmorc (5 Al. S., 180). \ wharfinger has a lien on goods brought to hiS 

wharf for the balance of a general accounl StUf/or v. MdUf/lcfi (1 Esp., 109), 
Spear y, liar till (.8 h^sp., 81). The babuico of a, genei’al account means 
everything in account between the parties. He also refenvd to HoldcrnesH 
V. CoUnison (7 13. Si C., 212). 

Mr. Hill for the riaintiff. — The claim for lien as wharfingers cannot bo 
supported. There is nothing in the ^lemorandum oi* Articles ol .Vssociation 
which authori/es the Company to carry on the business of whailingers, and the 
fact that they have erected a wharf for the convenience of their customers does 
not make [315] them wharfingers as to the claim for a general lien. The goods 
must be given for purposes for which such lien can atlM.ch. 1 f for s])ocial purposes, 
a general lien does not attach ; for exanqde, ifs}MHual monies are dejiosited with 
a banker for a special purpose, in such a case his general hen does not att ach. 
— Branclao v. Barnett (8 C. 13., 519, at p. 581). 'riiese goods were not deposit- 
ed to be kept in a warehouse, but to have special work done upon them. A 
factor can onl> claim a lien for his genera,! balance, upon goods wliich come 
to his hands as factor 'Di.von v. Stansfeltl (10 C. 13., .898). The goods were 
not received by the Company as wharfingers, hut as balers of jute. A general 
lien can only attach u])on goods (hjposited under an entire contiact. There 
was no such contract in this case. 

Wilson, J. (aftei‘ stating the facts of the case, continued as follow’s) 

The question is, what lien are the defendants ent-itled to. 'Hie Ofiicial Assignee 
contends, that they are only entitled to a lien on each bale of jute for costs of 
baling of that specific bale. The defendants first claim a general lien under 
s. 171 of the Contract Act, on the ground that they are wharfingers. To me it 

*[Sec. 170 : — Whuro the bailee has, in accordaiiee witli the pui-post' of the bailment, 
rendered any service iiivt»l\ing the ('xerciso of labour or skill in 
Bailee's particular lien. respcict of the goods bailed, he has, in the absence of a coiitr:ict 
to the contrary, a right to retain such goods until he receives 
duo remuneration for the services he has rendered in respect of them.] 
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seems clear tluit Uiey arc not wharfinj^ers. They liave a wharf as an accessory 
to the screw-Jiousc. Occasionally jute is brought to the screw-houso in carts. 
All that is purely ancillary to the pressing business, and they are not 
wharfingers. They are not entitled to a goiieral lien in that sense. 

They further contend that th(*y are entitled to a lion on all jute delivered 
under the agreement of January 18H1 foi* charges on jute baled and delivered 
under the agreement. In tliat coniention I think they are right. The case of 
Chase v. Weshnore (/3 M. I'L S., IHO) appears to me an express authority for the 
proposition that where a |)erson does work under an entire conti’act witli refer- 
ence to goods delivered at ditt'ertMit times, such as to establish a lien, ho is 
entitled to that lien on all goods dealt with und(’r that contract. Tlie head-note 
correctly states the case: “ a wojkman, having bestowed his labour upon a 
chattel in consideration of a price lixed in amount bv his agreement with the 
[316] owner, may detain the chattel until thi‘ price he ])aid, and this though 
the chattel he delivered to the workman in diffeient parcels and at different 
times, if the work to be done, undiu- the agreement Ixi enlire.” The word ‘ entii’o ’ 
'seems to me to mean ‘ imdei- one contract.’ What Lord ElleniujjKUJGH says is 
this:- “This case was argued before us last term a.nd stood over for our con- 
sideration upon the single (pK'stion whether a workman, having bestowed his 
labour upon a cliatlel, in (tonsideration of ii price or nwvard fixed in amount by 
his agreement wdth the owner, at the time of its delivery to liiin, can bylaw 
detain the chattel until the pi ice be jiaid or must seek his riunedy by action, 
no time oi* mode of payment ha\ ing bc'en appointed by tlie agreemcjut. We 
W’ere all of opinion, u])on tlu^ argument, and still ai’c, that if a right to detain 
oacistsin the general case tliat 1 have nientioned, the present defendants have all 
right to detain the goods in ([uestion fo}‘ the money duo to them for grinding all 
the wdioat ; because w’e consider the whole to have* been done under one bargain, 
although the wdieat was delivered in different parcels and at different times.” 

That case seems to me precisely on a par wnth this. That was a case for 
the grinding of wdieat delivered in different vessels at different times. The 
decision w'as that the goods could be detained till the wwk done was paid for. 

Hero a series of |)arc('ls of jute were delivered at various times to bo baled, 
but under one contract. The lien attaches to all. 'l-’ho case has nevw been 
questioned, and is strictly in ac.cordance wifh common sense. The law hero is 
not different from what it is in England. Section 170 of the Contract Act is 
«as folio w’'s : — “ Where the bailee has, in accordance wdth the purpose of the 
bailment, rendered any service involving the. exercise of labour or skill in respect 
of the goods hailed, ho has, mi the absence of a contract to the contrai’y, a right 
to retain such goods, until !n- receives duo remuneration for the service he has 
rendered in respect of them.” 

It apj)oars to me the law’ is the same here as in England, and the defen- 
dants have a right to retain their lum on all goons in their hands delivered to 
them under the agreemcMit of January IHHl for charges in respect of any of the 
goods delivered under [317] that agreemenri. Of course, if it appears that any 
goods came to their possession othorwMso tha?i under that agreement, the lien 
will be in respect of each bale of such goods for woi*k done on each such bale. 
The ))arties can by reference to the books toll what these goods are, and if any 
difficulty arises the casc^can In? mentioned again. 

Defendants to have their costs on scale 2. Costs to come out of insolvents’ 
estate. 

Attorneys for the Plaintiff : Messrs. Di(jnani and Robinson. 

Attorneys for the Defendant Company : Messrs. Sanderson ^ Co. 
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[8 Cal. 317] 

ORTOINAL CIVIL. 


The ] kh Fehruarn, IS.S'L 
Present: 

Sill Richard Oarth, Kt., Chief Justice, anf) Mr. Justice Pontieex. 

In tlio iiRiLter ol tli(3 incliaii Companies Act. 

In the mattoF' of tlie Petition of Luchmee Clunul a?i(l another. 

LuchiRoo Churul and another 
cersHs 

The J^>en£>al Coal Company. 


CoinpanicH Act (X of I Htjn), s. t -Hltutk traiififci liKilit of fytnisfrrrc under 
hUiiik iKinsfer to refjtslrol/on- -Dtsrretion of directors —Discretion 
of the Coiut to refuse hear the ease under s. - 
J*(nrer-oFattonien —()j}lton of judder to refuse 
to apjiear m suit aijanisi /irincijial. 

The ])()W(‘r giM ii to the' (’oiirt la s. .‘M of flu* liuliaii Coiujkiii m.-s Act i>f iseo is disc; rc- 
tioiiary, iiiul tlu* CoiirL will not order a transfer- to Ik* rc‘';edorfd, wlu-n* tlu* alle'^od trunsfenjr 
is not before the Court, and tlit*rt' is .uin real doulit. as to the \.ilidit\ ur luma Jidrs oi \hi) 
transaetion. 

A p(‘rson lioldinj; a power-of-.ittornev, e\en if auLlion/cd In tlu* pow'c*!* to appear and 
defend suits on Ix'h.ilf of his iinneipal, is at iibertv to reln■^e to aceejit si*r\ lee of siiinnunis 
and appear in a suit brouf^lit against his principal, but inav I'llher ad upon the powi'r or not 
as he may think j»roper. 

Appeal from an older made !>> ^Ir. Jnsticci (hUVNTNCHA.M, dated the 2yth 
August 1881, in an application under s. J1 of Act X of ISCO. 

An a|)])lication ^vas imule nnd(*i‘ s. RI of I In? Indian C/omiianies Act (X of 
180G) hy two persons, named JjUchnuM* Chund and Konnyloll, on a petition 
veF’ified hy tlieir Comasta, to have theii- names entered on t he register of the 
Bengal Coal Company, Jjimited, as the owners of two shares in the Company. 

[318] It appeared that, on the 2otli Septemlier 1880, one Colonel 
Mowliray Tliomson had deposited these shares with Messrs. Nicholls and 
Co., for safe custody, and liad given to them a i)ower-of-attorney authorizing 
them, amongst othei' tilings, lo <leal wnth all or an\ of his shares generally. 

On the 17th December 1880, Ceorge Augustus Thomiison (one of the 
members of the firm of Nicholls and Co.), under this power-of-attorney, 
transferred to Luchmee Chund and Konnyloll these shares under a blank deed 
of transfer, in the body of w'hich neither the names of the transferor or trans- 
feree, the consideration, the ninnber and designation of the shares or the date 
of the transfer appeared, although the transferor’s name w as signed at the 
foot of the instrument. 

On the 10th February 1881, Messrs. Nicholls and Co. w'ere adjudicated 
insolvents ; and on the same day Luchmee Chund and Konnyloll requested the 
Comi^iany, to registei* the ti ansfer. The Company, however, refused to recognize 
the transfer on account of the insolvency of Nicholls and Co., whereupon 
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Messrs. Watkins, and Watkins who were tlie attorneys of Luchmee Chund and 
Koiinyloll, filled in the blank transfer deed under instruction given by the 
Goniasta of Luchmee Chund and Konnyloll, making it appear thereby, that the 
transferee was one “Luclnnee Chund and Konnyloll," and sent it, together with 
the bill acknowledging receipt of the consideration-money, to the Company, 
calling upon them to register. Several letters then passed between Messrs. 
Watkins and Watkins and the Company, the result of which was that the Com- 
pany refused to registoi’ tlie shares, on the grounds (i) that the shares and transfer 
deed wore not presented for registration till after the failure of Messrs. Nicholls 
and Co. ; (ii) that the transfer, wlien first presented, bore no date ; (iii) that 
the transfer deed purported to transfer the shares to one ** Luchmee Chund 
Konnyloll," whicli was not Wie name of any single individual, wlieroas Messrs. 
Watkins and Watkins had in tilling up the transfer styled ‘ Luchmee Chund 
Konnyloll ’ as being a single individual, ‘a banker of great respectability'; 
(iv) that no i)roper transfer deed had been presented for registration ; (v) that the 
Company liad received a notice from Messrs. Grindlay and Co. (the then 

agents of Colofiel Thomson) requesting them not to register any transfer of the 
shares in question. 

Tlie Superintendent of the Company stated in his aflidavit that the Direc- 
tors had been informed and believed that although there was a firm of the name 
of “ Luchmee Chund Konnyloll," there were no persons, members of that firm, 
named “ Luchmee Chund and Konnyloll." 

Under art. Ml of the Articles of Association of the Bengal Coal Company, 
the Company were not obliged to register the name of any transferee, unless 
such transferee should he approved of by the Directors. 

Luchmee Chund and Konnyloll, on a petition verified by their Gomasta, 
although it did not appear that ho had obtained leave to verify the petition, 
applied to the Court under s. 34 to compel the Company to register, on notice 
of motion to the Coal Company and to (irindlay and Co. (Notice to the latter, 
however, was served on an assistant in the ofiice, who gave no acknowledgment 
on the original notice). 

Mr. T. A. A pear and Mr. Treoehjan for the Applicants. 

Mr. Alien and Mr. P. CX Kinoahj for the Bengal Coal Company. 

Cunningham, J. — This is an ajiplication under s. 34 of the Indian Com- 
anies Act of 18G(i. 

The question raised “ is as to the right of two persons, Luchmee Chund 
and Konnyloll, trading bankers under the style of ‘ Luchmee Chund 
Konnyloll,’ to bo registcied as the transferees of two shares. Nos. 94 and 95, 
in the Bengal Coal Corni)any, Limited, in viritue of a transfer purporting to 
have been effected on the i7th December 1880 by Colonel Mowbray Thomson, 
through his attorney, George Augustus Thompson, to Luchmee Chund Konnyloll, 
his executors and representatives." 

This transfer was, the petitioners say, executed in blank, the signature of 
George Augustus Thouq)son, as attorney for Colonel Mowbray Thomson, 
attested by H. Phillips, and of the petitioner’s firm unattosted, being affixed to a 
document in which neither the names of transferor or transferee, the [820] 
consideration, the number, and designation of the shares, or the date of the 
transfer, appeared. 

Early in February 1881, the petitioners requested the Company to regis- 
ter the transfer, and on the Company's refusal on the 10th February, instructed 
their attorneys, Watkins and Watkins, to obtain registration. Watkins and 
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Watkins accordingly filled in the names of tho transferor and transferee, the 
consideration, the number and designation of the shares, hut not the date, they 
also supplied the attestation of the Nagree signature to the document which 
was before unattested, and on the same day, lOtli Fehi iiary 1881, presented 
the transfer-deed, then tilled up, to tlie Company for registration. On the 12th 
February, tho Superintendent of the Company addressed Alessrs. Watkms 
and Watkins, declining, with reference lo the insolvency of Nicholls and Co., 
which occurred on the 10th February and appeared in tliat darv’s Ejccha/nge 
^ Gazette, to register the transfer ; thereupon Messrs. Watkins and Watkins' clerk 
tilled in the date “17th December 1880,” this date being entered with reference 
to a receipt purporting to have been given by Nicliolls and Co., to tlie petitioners 
for the purchase-money on that date ; and on tho 15th February, Watkins 
and Watkins again asked for registi*ation, jjointing out tliat the sale took place 
on December 17th, 1880, and producing the receipt to that olfect. 

On the 18th February 1881, the Company in reply pointed out that the 
date had been added since the transfer was first sent to the ollice, and must be 
initialled either by Colonel Mowbray Thomson or tho Otiicial Assignee of 
Messrs. Nicholls and Co., and inquired who Luchmcc Clnind Konnyloll was, 
the Company not being obliged to register n transferee unless ho should 
bo approved of by the Directors. 

To this IMessrs. Watkins and Watkins reply, “ Liiclnnce Chund Konnyloll 
is a banker having his residence ” etc., and repeated the demand for registration. 

On the 26th March, Messrs. Grindlay an(i Co., as agents foj* Colonel 
Mowbray Thomson, addressed the Company, saying that the cei titicates of tho 
two shares were left with Messrs. Nicholls and Co., for safe custody ; that they 
could not he [321] found among their effects, and requesting the Company not 
to register any transfer without furtlier communication. 

On the 14th May, tho Superintendent, in reidy to an enquiry of Messrs. 
Watkins and Watkins, informed them that the Directoi's based their refusal to 
register not only on the objection raised by Colonel Mowbray Thomson’s 
agents, but on the grounds — (i) that the shares and transfer were not presented 
for registration till after Nicholls’ insolvency ; (ii) that the transfer-deed, when 
presented for registration, was undated ; (iii) that tho transfer i^urported to be 
to “ Luchmeo Cliund and Konnyloll, having his place of business in Kammohun 
Mullick’s Street,” and that no such person could he found. 

To thi.s Messrs. Watkins and ]Vatkins reply that the sale took ]jlaco on 
the 17th December 1880 ; that Lucinneo Chund and Konnyloll are both 
merchants of groat respectability, and demanded registration in their names. 

There have been some differences of opinion in the Knglish Courts as to 
the duties and power of tho Court under s. 3o of t he English Act, which 
corresponds to our s. 3 I . Tho observation of ColKIUDCtK, C.J., in Kx-partc Slum 
(L. R., 2 Q. B. D., 463, at p. 478), in reviewing the ruligns on the jiiiisdiction 
conferred by s. 35 of tho English Act, makes it, I think, clear that, under s. 34 
of the Indian Act, the Court has jurisdiction to make an order in a case where 
there is a dispute not only between the Company and an alleged shareholder, 
but in a case in which there are two rival claimants to bo shareholders, and 
according to L. J. Brett, as Ji matter of judi(;ial discretion, whore there is a real 
dispute, and the amount depending is large, or if tlie facts are complicated, or 
any general princiide involved, tho Court, instead of proceeding in a summary 
way at once, should direct an issue or some other proceedings. 

In tlie same case it was laid down that ilie mere non-prodnetion of the 
transfer, in a case in which it was iiroved that a sale had been comiiloted and 
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the tiansler executed, could not be taken advantage of by the Company as a 
. ground lor I’efusing to register. Following that case, J tliink that 1 have 
jurisdiction [322] to go into the question of the real ownersliip of the shai’es, 
and that the mere absence of tlio ti’ansfer would not l)e fatal to tlie transferee’s 
claim, jwovided I am satished that it ever was executed, and that a bond jicle 
sale took place, and that if, when a primd facie case has l)cen made out, any 
point still requires elucidation 1 ought to fj*aine an issue upon it. 

This would certainly be necessar\ before the i)etitioners’ claim could be 
allowed. The whole case is redolent of fraud, (i. A. Thompson is a fraudu- 
lent bankrupt, and luis decamped wdtb the plunder which the misguided 
confidence of his constituents placed within Jiis reach. The transfer is never 
completed or jjresented for registj'ation till after his bankruj)tcy. If it was a 
bond Jitle transfei', wliy did not the petitioners take stej^s to establisli their title 
by registration during i he ]]ei iod from December 7th to February 10th, the 
very day on which Nicholls’ insolvency was declared. The inference is, that 
they knew the alleged transfer to be fraudulent, and concealed it till the very 
•last moment, and till a moment when (1. A. Thomj)son having escaped, its 
exposure would no longer do him any harm. This violent j^resumption of fraud 
would have to be rebutte<l by ii'resistible evidcuice of their bona Jidca, of con- 
sideration having realh' [)ass(ul, and of the transaction liaving been in every 
particular regular and valid. There are, however, two considerations which 
iiuiUe any such issues unnecessary. 

The case of Ej'-partc Skiin' E., 2 Q. B D., 403) has been much 
relied on as corresponding with the present, and it resembles it in so far that 
theio w’as in each a fraudulent agent who bolted w'ith the luoceeds. Ttdiffoi’ed 
from it in two imj)ortant respects : Jirst, there was in that case no doubt at all 
of the purchaser having * bond Jidc ’ bought the shares and paid the piu'chase- 
nionex to the vendor’s agent, or as to vendor and purchaser having executed 
the transfer. 

If the present case, tlieiowHs never any such transfer, Thompson and the 
vendees’ (joinast a. signed a blank from wdiich llie alleged vendees’ attorney 
has subsequently lilled up, but there is nothing to show^ the (joniasta’s authority 
so to sign, noi' was the document in any sense of the word such a transfer 
as is [323] required by art, U, table A, in the schedule to the Act, befoi’e regis- 
tration can he demanded. 

But the present case differs from AV paric Skair (L. E., 2 Q. Jh D., 
4b3) in another importarit re^nect. ’Diere it does not appeal’ (see ]>. 466) that 
the Aiticles of Associatiim le^erved to the Dirtadois any discretion as to the 
approval of new ti’.inslcK'es : no refei’ence :it ;iny rate to any such discretion is 
made thi’oughout the wliole argument. In the pi’escnt case the Conqiany 
is not ol>liged (art. 31) to register the transferee “ unless he be approved by 
the Directors.” 

Now the discretion thus con h'.i red on Diroedors is no more form. 

in In ir (ircskinn [jife AsHiinnicc Sorirtn ( L. Ji., H Ch. A])])., 4 1(), at 
]). tty). Lord Justices JAMl-ls arul MKI.lilSH laid down that w'here a settlement- 
dcel provided that no ti ansfer should be made except to a person approved by 
tlie Directors, before the Court could interfere with the discretion exercised by 
the Directoi’s, it must be made out that the Dii’octors have been acting from 
some impi’oper motive or ai’bitrajily or caiu-iciously. Lord Justice MeIjEISH 
observing that the fact that the Directors declined to give their reasons for 
refusing vvas no ground to infer that they are acting arbitrarily. If, therefore, 
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it be shown tliat the Directors have fairly cunsidei-od tlie matter, the Court 
will not sit ill aiipeal on the jiropricty of their decision, nor will it compel 
them to disclose tlie grounds on which it rests. 

In the present case the Directors’ ohjecti«)Ms to the proposed transferees 
may be summed up by saying, that they do not aj)j)rove of them. Much 
reliance was idaced by Mr. Alim on tlm contention that a firm could not ho a 
transferee of a share ; lint lun-e the two individuals com])osing the firm are 
disclosed, and it is clear from the Eegisturs dG and 47 of taiile A, sched. i of 
• the Act, that several persons may he jointly inteiest<^d in a share or shares. 
The Directors, however, disap])rove of Luchmee Chund Konnyloll as trans- 
ferees, and it appears to me, that, in the absence of e\ idcnce, t hat tliey are 
acting cajiriciously or vmla Jidr, 1 cannot examine into the [)ro])riet\ of their 
decision. Excellent reasons at once present themselves if it were necessary 
for their conduct. 'Diey may have siisjiieifms as to their solvency or not 
without reason of their [324] lionesty, both excellent reasons for not 
admitting them as shai’eholders ; hut highl\ inconvenient to he publicly alleged. 
In any case, tluj Dirt^ctois liave a perfect right, in m\ opinion, to refuse 
to regist(}r the tr.insfei-, if they disapprove of the transferee, and no one has a 
right to contest the propriety of their disaiiproval except by shoNving tliat it is 
capricious or iiuf/d 1i(h\ wliieh is not attempted ht're. On this ground, 1 think, 
that the petition must he refused, and that it is unnec(^ssar\ to frame issues 
on the vaiious points, which, sup])osing the petitioners to he entitlijd to insist 
on registration as transfer(MJS, would hav(i to he established before thcii’ claim 
as bond Jidc purchasers could he admitted. The petition is dismissed wdth 
costs. 

From this pidgmenf. the petitioma-s appended, and tlie Eengal Coal Coiri- 
jiany at tluj saane time liled the following ohjeclions to tlie .ludgment under 
s. o()l of Act X of IH77 -(i) tiud the Judge had erred in holding the petitioners 
to he the onl> niemh(?rs of the lirm of Luchmee CImnd and Konnyloll ; (ii) that 
he should have held, that tiui apiilication lor registration did not disclose 
the names of a.ll the persons, members of the firm : (iii) that the Company w'cre 
not hound h> law t,o register the name of a tirm. 

Mr. honnor}ce \\.m\ .Mr. Tirrehitni toi- the A]>]jellants.-- The case of Walker 
v. Jiarl/rtt (IS C. E., 81o), is an authorilv to show that a transferee 
has ])ow’er to lill u]) a blank form of transfer. Where an <)W’ner of shai-es 
horrow’s inonev on share (iertificates and deposits the shares, and the transfers 
signed h> him, leaving the date anal the name of tlu^ transfeive in blank, the 
lender has implied power to till 14 ) t he blanks, and i la* transfers will ])ass the legal 
interest . if the Ai’ticlo of .\ssociation do not' re(piir(' a d(!ed. -In rr TidiUt Cotton 
Coinpaiuf E.v-fnirtr Sanjrnl (L. H..17 E([., 27J) ; s(?e also ] fanes s rase, 
In re Tees Bottle Coiniunii/ (JJ L. T., 831), wluui^ the instrument of 
transfer was unstamped and in hhink, and in precisely the same 
position as our present transfer. iPoNTiFEX, J.— Cnder the Act the 
Court may determine mafters hetweem ^ou and Colonel Thomson, Imt Colonel 
Thomson is out of the counlrx, and has not therefore appeared in this 
[325] a|)plication under the summary procedure allowed by s. 31. Is it. 
reasonable that the Court should allow* the summaiy iirocedure to he carried 
out under these circumstances, instead of letting t he parties bring a regulai' 
suit to have theii* rights established ?] There is not much difference between 
the summary procedure and an ordinary suit: in the formei- Colonel Thomson 
could answ'er by atlidavit, in the latter h\' written statement. Tho 
summons was served u])(m (Irindlay and Co., who are Colonel Thomson's 
constituted attorneys, aiul they have not atipeared. [Gakth, C.J. — The 
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fact that Grindlay and Co. stated tliat thoy were Thomson’s attorneys 
is no evidence against Thomson ; it does not follow that they had power to 
appear for Thomson in suits ; and the attorney is not bound to appear and 
answer, although he may have power to do so ; and moreover the summons 
was not signed hy Grindlay and Go. (PoNTlFEX, J. —Even sup])osing Grindlay 
and Co. had a full power-of-attorney enabling them to appear, or oven suppos- 
ing Colonel Thomson were present, it is in either case discretionary in the 
Court to allow the summary procedure to be used, and in all the cases you 
have cited, tlie person in the i^osition of Colonel Thomson was before the 
Court.] 

Mr. Phillips, Mr. thums, and j\lr. P. (yKincalij, who appeared for the 
Bengal Coal Company, were not called upon. 

The Judgment of the Appellate Court (Gaetii, C. J., and PONTIFEX, J.) 
was as follows : — 

Wo think that the apjioal should he dismissed. Without going into the 
4 ^rounds upon which the Court below disposed of the application, we think 
that, in the exercise of our discretion, we ought not to order the Bengal Coal 
Company, under s. 31 of the Indian Companies Act, to register the transfer. 
That transfer was made in the absence from this country of Colonel Mowbray 
Thomson, wdio was tlie registered owner of the shares. It was made by 
a Mr. Thompson, a member of the firm of Nicholls and Co., w’ho held a power- 
of-attorney from Colonel Mowbray Thomson : and it is conceded, that not 
only was the transfer made in blank, but that tlie Company knew it. It was 
made, moreover, by Mr. Thompson very shortly before [326] Messrs. Nicholls 
and Co., became insolvent: and it was brought to the Company to be registered 
on the very day when the insolvency took place. 

The Company were tlien served with a notice by Messrs. Grindlay and 
Co., on behalf of Colonel ]\[owbray Thomson, not to register the transfer, 
and there appears to be a question between Colonel Mowbray Thomson and 
the transferee of the shares, whether the transfer was bond tide, whether 
Thompson had a right to make it, and wdiether it w^as valid as against the 
Colonel. That gentleman is not before the Court : and, under such circum- 
stances, we think we ought not to make the order in his absence. It appears 
that in all the cases to which our attention has been called by the appellants, 
both parties to the transfer, as well as the Company, wore before the Court. 

Mr. Bonncyjna contends, that because Messrs. Grindlay and Co., may 
hold a general power-of-attorney from Colonel Mowlnay Thomson, wo ought 
to give the ii])plicants an '»pi)ortunity now, at this stage of the case, to call 
upon Messrs, (irindlay and Co. to ])roduce that power-of-attorney ; and not 
only so, but to order Messj’s. Grindlay and Co. to accept service of the process 
of the Court for Colonel ^lowbray Thomson, so as lo make him a party to the 
proceedings. 

It is possible, no doujit, that Afossrs. Grindlay and Co., may have such 
a power-of-attorney. We do not know whether thoy have or not. But 
even if they have, we think that wts ought not, at this stage of the proceedings, 
to allow Mr. Bonnarjecs client to do that, which he ought to have done, if at 
all in the first instance. 

But apart from this objection, wo think, as at present advised, that if 
Messrs. Grindlay and Co. do hold a powor-of-attorney, thoy would be at 
liberty, if thc.v thought fit, to refuse to appear in this suit; or, in other words, 
thoy might act upon the poww or not, as thoy might think proper. 
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We think, therefore, that the appeal should he dismissed with costs on 

scale No. 2. 

Apjieal dismissed. 

Attorneys for the Appellants : Messrs. Watkins and Watkins. 

Attorney for the Bespondonts : Mv. Upton. 


NOTES. 

[As rofijirds appeal, see (1S99) ‘20 Cal., 944.] 


[327] APPELLATE CIVIL. 

The !ilst Jannanj, IHH2. 

Presknt : 

Mu. .lusTicE Prinskp and Mr. .Justice Bose. 


ilamidoolla Plaintiff 

versus 

Fai zu n n i ssa Defendant. 


Mahomed an Laic — Divorce by irife. 

Under the Mahoiiiedan law, a husband may j(ive Ins wife the jwwer to divorce herself 
from him according to the form prescrilxjd by that law for divorce by the husband. 

By an instrument of kabinnaina executed by the jdaintiff upon his marriage 
with tiie defendant, the plaintiff agreed to allow the defendant to bo taken to 
lier father’s lioiise four times a year, and to erect a house for the defendant 
and live with her thei'O, should any disputes arise between her and the iwrsons 
living in the same mess with the jilaintifl. He also agreed not to beat or 
ill-trecat the defendant, and also agreed to pay her Hs. 400 on account of dower- 
money on demand. The agreement fin ther sti]>idated that, if the plaintiff 
violated any of the conditions contained in it, the defendant should have the 
power of divorcing herself fi’oni him. This power the defendant exercised, 
alleging ill-treatment and a refusal to pay the dower-money. The plaintiff' 
now sued for restitution of conjugal rights. The Mnnsif gave the plaintiff a 
decree, considering that the Mahoiiiedan law did not give the wife the power 
of divorce. This decree was reversed by the Subordinate Judge, who, on the 
authority of Mir Ashruf Aliy. Mir Ashad Ah (16 W. H., 260) x\>vn\. Badarannissa 
Bibi V. Mafiattala (7 B. L. K., 442), hold, that aMahomedan husband can vest 
his wife with the power of dissolving the marriage. ' The plaintiff' appealed to 
the High Court. 

Munshi Serajul Islam for the Appellant. 

Baboo Aukhil Clmnder Sen for the Respondent. 

• Appeal from Appellate Decree, No. 358 of 1880, against the decree of Baboo Mothura 
Nath Gupto, First Subordinate Judge of Chittagong, dated the ‘28tli November 1879, revers- 
ing the decree of Baboo Denesh Chunder Roy, Munsif of Hathazari, dated the .5th August 
1879. 
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The Judgment of the Court (Prinsep and Bose, JJ.) was delivered by 

Prinsep, J. — Tlie plaintifi' in this case sues for restitution of conjuf^al 
rif^hts. The defendant, his wife, pleads that, under [328] the conditions of the 
kabinnania, wliich was entered into between herself and her husband before 
marriage, she received tlie i)ower to divoi-ce lier husband under cortjiin contin- 
gencies, and that, on their occurrence, she has exercised that power, and duly 
divoi'ced Iiiin under the Malioniedan law. 

In second ai)])eal it has been argued by ^lunshi SerajiU IsJajfi, who 
appears for tho hus])and, the plaintifi, that the delegation of such power by 
the husband to the wife is contrary to Mahoinedan law. We are unable to 
lind any authority for this contention. The Mahoinedan law' on tlie subject 
wdiich has been laid before us provides for the delegation of tho powder of 
divorce by tho husba?id to tlie wife on certain occasions hy word of mouth, 
hut it in no W’ay, so far as it has been laid before us, limits the exercise of that 
power to those occasions. It w’ould seem rather that, by jirovidiiig how' the 
w'ife should act, it recognizes her pow'or to divorce her husband, if he should 
give her the pow'cr to do so. All the occasions specially ])rovidcd foi- are W'hat 
1 may term casual. We are aw are of no niason w hy an agreement entered 
into before marriage hetw'cen jiarties able to contract under wdiich tho wdle con- 
sented to marry on condition that, under coi tain siiecified contingencies, all 
of a reasonable nature, her future husband should permit her to divorce herself 
under tho form i)rescrih(*d by ^rahouuMlan law, should not he carried out. Wo 
may observe, too, that the (conditions under which it is stipulated that this 
jiower should ho (exercised hv the wdfe arc certainly not opposed to the 
Afahomedan law on tho sul)je(;i. 

Wo, therefore, dismiss this appeal wdih costs. 

Appeal (hsvuHsed. 


NOTES. 

[MAHOMEDAN LAW- DIVORCE BY WIFE— 

Sir R. K. WilsfMi (.Muhninui.iclni L.iw flUOS) riri'id.,[). 1 H) is of npinioii that it is 
immaterial wlietlier an .igifcmeiit .is ni this case is aiite-mipfial or post-nuptial. The 
Caleiitta Itifili Court has ho\ve\cr diMwn the (Ji-^ti iictioii , and is of opinion that tin* 
texts f)f the Miihammedan Law relating .is IheN (U) U) post -nil v.onirnvi^y, do not, at any 
rate, iK’eessilate tin' exercisi’ In the wife, of the option ef divoreo, on the first oceiirrence of 
the contingeiiey stijiulaled for m tin' nn/e-ii'/yi/nd eontract . — (lUOS) :tr> C-al., *28 ; 1‘2 W. N., 
U07 ; see also 8 C. L. .L, l!h As regards wdien .siieh agreenieiits are void, si'C (lUOj) 7 Rom. 
L. R., G02. See L.IhR. (l.S721s ' ’) Vol. f, 20fi.] 
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RAJ CHUNDRA Ac. V. KINOO KHAN &c. [1882] LL.R. 8 Cal. 829 


[329] APPELLATE CIVIL. 

The iiOih January, 

Present : 

Mr. Justice Prinsep and Mr. Justice Bose. 

Raj Cliiuidni Cliuckerlmtty and others Ulaintills 

versus 

Kinoo Khan and others Defendants.* 

Sint to set aside sale for arrears of Crovernnieiit Iteveune --[jiuiitaiiou Act 
(XV of 1S7 7), sched. it, art. 7V. 

A suit to sot asido a s.ilo for arrears Df ( ioveriinient revoinii* he l»n)U''ht within one 

y(!ar from the date wln*n the salci heeoines final and eonelusive. * 

This was a suit to annul the rovemie-s:il(^ of a- share in a (tertain tahu|. 
The sale took place on the .‘lOth of Jidy 1H77. No a])])(ial was firehuTed to the 
(Commissioner within the sixty da>s prescrihed l)y s. 2 of J^enp,'. .Vet Vll of 
1H()H; and under s. 27 I of Act XI of 18r)9, as niodilied hy s. 4 of I5ent(. Act 
Vn of IH()8, the sale became linal .and coiichisivo on the 27th of September 
J877. The fJaintitls instituted their suit on the lOth of Keliruary 1879, 
allcj*inf^ fraud, anti also that no portion of the revenue payable in 1877 on 
account of the tahui was in arrear. The Munsif dismissed the suit, holdinf^ 
that it was barred under Act XV of 1877, sched. ii, art. 12,! and this decision 

* Appeal frniH Aj)j)rll:iti! Ik'CiVf, No. of ISHO, aj^aiiist tin* <l(.‘<*rt*i* of H. \V. (iordnn, 
T^lst]., OUk'iatin^ JudjL;(‘ of Uuhini, datfd tin* ‘JUth N«»\rnilM*r IST'.), .illirnmift the tlncivt* uf 
P.alai Shiiml)lnK) Chiind(*r N.ii', Mimsif of Seraj^^unj^o, ilatod thn HLh .lulv IST'.I. 

t [Si't*. 27 ; - All sairs of which the purchase inoiii'y lia*< l)cen paid upas prescrihed in 
section XXlIlofthis A»*t, and .ij^aiiist which no a]>peal shall 

Sales when final. have been preferrtal, shall he final and conclusive at noon of tho 

thirtieth d.i\ from the d.itt* of sale, reckon inp; tin* said day of 
salt.' as the first of tin* said thirU da>s. And sales aj^ainsi, \\hi«*h an a])pcal may have been 
preferred, and dismissed Ia the ComnnsMoin*r, sh.ill l»e fin.il and conclusne from the date of 
siKih dismissal, if more than thirtv da_\ s fnun the dafi* of sah*, or if less, tlii'ii at noon uf 
the thirtit*th da\ as ahoNe provided.] 

t Art. 12 : 

l)es(*ription of suit 

To set aside an> of the followiiif,' One \ear ... When the sale is confirmed or would 
sales : othorwist* have become final and eon- 

fa) Sale in execution of a decree eliisj\c li.id no such suit been brought. 

of«i Civil Court ; 

(6) Sale in pursuance of a dceia'c 
or order of a Collector or other , 
olficcr of revenue ; ! : 

(c) Sale for arrears of Cioveni- ' ■ 

ment revenue, or for any ; demand l 

recoverable as such arrears ; 

(d) Sale of a patni taluq sold for 
current arrears of rent. 

Explanation In this clause 
‘patni ’ includes any intermediate 
tenure saleable for current arrears 
of rent. 



Peritid of 
limitation. 


Tinielrom w'hi(*h period begins to run. 


4 CAI,.— SD 
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was aftirined by the Suhordinato Jiidgo. The idaiiitdTs appealed to the High 
Court. 

Ihihoo Jjdl/ Mnhini Doss for the Ap])elhints. 

Jhihoo Kallij i'hnrn Jianvrjev for the Tiespoiideuts. 

The Judgment of tlie Court (PRINSKI* and Bosi*:, JJ.) was delivered hy 

PrinsePt J. - In both the lowtir Courts this suit has been dismissed, on 
the ground that it was hai nnl hy limitati{)n, being a suit to set aside a sale for 
arrears of (iovernment [330] . 0 venue, and not being hrouglit witliin one year 
fi’oin tlie date on whieli t he sale heeame final. 

Wo are of o|)inion that, having regard to the teu’ms of the plaint and the 
case that was made hefoii^ the lower (Join ts, the suit has been rightly dismissed. 
The learned pleader who appears for the appellants, has attempted to show 
that the plaintilfs wei’e (Uititled to relief on the ground of fraud, and next he 
has attempted to maintain, on the authority of the judgment of the Full llench 
•case of JidtjntiUt S(t/in v. LaUt Silal l^nisad (2 U. Ij. K., h\ H., 1), that the suit 
does not come within el. 12 of the 2nd se.hedule of the rjiinitation Act of 1S77, 
because it l)eing alleged that no arrear of revenue was due, the proeiieding of 
the Colleetoi' was iiUnt rirrs, inasmuch as the sale was not properly held under 
Act XI of iHo9, and that the suit was go\erned h\ anolher provision of the 
l.iaw of Limitation. 

It apjiears to us, tliat both those points are untenable. They are entirely 
new points set up here for the lirst time, and no part of the case made in the 
lower Courts. Tlie circumstan(a*s of the case as disclosed by the proceedings 
seem to show that the plaintill’s havt' suffered considerable hardship, and we. 
should have been glad to have been able to direct a trial of the suit on the 
merits, but unfortunately the plaintiffs, by their own laches, have placed it out 
of our powei* to do so. 

'Fhe aiiiieal is dismissed with costs. 

Apj)C(tl (hsvitssod. 


NOTES. 

iSce also ‘28 Cal. 47.'i ; 29 Cal. ; 25 Cal. »:V.i ; 12 IMad. 108, anil tliu notes to 8 Cal., 

.800 ; 5 Cal. 110 in tin; Law Reports Reprints.] 


234 



THE EMPRESS l>. SUASTI CHURN NAPIT flSBll I.L.R. 8 Gal. 331 

[ 8 Cal. 331 10 C.L.R. 290 6 Ind. Jur. 418 ] 

[331] CRlMlNATi RKFERENCE. 

The >iHth I'ehniarti, 
ritlcsiiNT : 

Mr. Justice Mxttek and Mr. Justice i^fACEHAN. 

The 1‘hnpross 
vernus 

Sliasli Churn Naiiil. ' 


Escape from custodii while heiiuj lakrti he/oie a. Mai/istrale — Hubsequent 
conaetion for suck escape -I’enal (.'otle (Act XLV 
of 1 mo), ss. -ill-, VM. 

All cscjiiK' frnni (*ush()(l\ wlicii liciri'? Liken iH'fori! ii Muj^istnitiii for the purpose of being 
boil 11(1 ovi*r to lJ(^ of good l)(*li:iviour, is not puni^luilde under either s. ‘2‘.Z4 or s. ‘2‘2/i i f the 
Pen. 1 1 (!ode. 

Oni*: Slijisti Churn Najiil. was arri'stoH jirolimiiisiry to heing hrouglil. uji 
Ix'foro a \ragistrato forllu' jiuriioso of hoing hound ov(U* nndor s. /jOO of the 
(h iminal Ihoeediire ('odo If) ho of good Ix'havioui’. l^eforo he was ])roduced 
lieforo the Magistrate he oseaiicil Croin custody. 

He was, however, re-arr('sted and tried hol’ure the same Magisti'ate for 
this escape, and was sentenced to six months' rigorous imin-isomiii'nt under 
s. 224 of the Penal Code. 

The ^^agis(.ratl' of the [)is(rict was of opinion that the conviction was 
ill(3gal, imismiich as s. 224 was not appliiiahle, the num not lieing in custody 
for ‘ an often ce ’ ; and that s. 22o wouhl not applv, as the custody was only 
jireliminary to asking for an order to furnish secuiity. Jfe, therefore, referred 
the matter to the High Court. 

The Opinion of the Court (MiTTKK and MACfiKAN, 44.) was given hy 

Mitter, J. Tl le conviction seems to he illc^gal. .\ssuniing that Shasti 
Napit was legally arrested undei- s. 01 of the Criminal J*roceduro Code, lie was 
not lawfully doiained in custody for any offence, and could not therefore he 
punished inulcu* s. 22 1 of the Penal (\)de ; nor could he have been punished 
under s. 22oA, as he had not faded to furnish security lor good hehaviour, 

The conviction must he set aside ami the warrant for his imprisonment 
cancelled. 

CoHVictfon srt as id a. 


NOTES. 

[.S<v als<» {1S.SI) 7 AIL. 07 i A. W . N. 207.] 


* Ci'iiniinil Hi'ffriMicc, No. ‘20 of J.SK‘2, uml lotti'i- No. 300, from the ordor of H, ^loslcy, 
K-sq., Olticirtting Iklagit- Irate of Miirslu'dabad, dated Borhampoiv, the ‘24th February 188‘2. 
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UVllllO DUUGA CHOWDHRANl D, 

[ 9 LA. 1 . 6 Ind. Jur. 146 -4 Bar. P.G.J. 804 ] 

[332] PUrVY COUNCIL. 

Thr Hth November, 1H8L 

Phesent : 

Sir J3. Peacock, Sir M. ll. Smith, Sir R. P. CoLbiER, Sir R. Couch, and 

Sir a. Horhouse. 

IluiTO Dur^a Cliowdlirani Juclginont-dcbfcor. 

versus 

Surui Sundaii Dchi .Judf^mcnfc-ci'cditor. 

(On ii])i)e}il lioni the Court of Judicature at Port William 

in Bengal.) 

* Interest on mesne jH'otits— bJ.vecntton of decree —Pruet ire — Costs — Grounds 

of oppen! . 

I’lu' kMia ‘ UK'MiL* profits ’ iiumhs tho iiiiioinit whit-h aiipihl liiivo hri'ii r('(.*eivr(l from Uif, 
land dcfl Meting the eliarges fur collection; and do«'s nut incxlnde diiJiiiigc* j'esulting from their 
not having heeii p.iid as tln‘v hecamc due, or loss of interest ve.ir hv vear. 

A decree st.it ('d th.it mesne ]n-ofit.s were to l>e reeo\en*d, “ with interest from the date of 
tln'ir ascerl.unment.’’ Held, that the (’.unit exeeuting this dec’reu liad no authoritv to allow 
interc'.t voar h\ y<\ir. upon the collections which tnight to have hemi reciMV’od. 

If grounds of ajipe.il which are ahsolutelv unienahle are joined with gnmnds which are 
ten ihle, in order tn bring .i case within the rule as to the value anthori/.ing an appi'al as 
right, this matter ni.iv he t*uiisidered in regard t<i the (jue.'.tiou of costs. 

Al’l’hiAIi from a docroc of the tligli Court (‘J‘2nd November 1H7H), dismiss- 
ing an appeal from a decree of the Subordinatt'. Judge of iMymensing (Hth 
April 1H7H), and allowing a cross-appeal from the latter. 

The (piestioii raised on this apjieal was as to the allowance of interest on 
mesne profits, to which the respondent was entitled under a decree of the 
High Court of the ‘J7th March 1H7‘J, atiirming, on aj)peal and cross-appeal, a 
decree of the Sidiordinate Judge of AfynKMising in favour of thein'esent resjam- 
d(*nt’s hushand, against Kalicharnlra Chowdhry, whose estate was represented 
in this suit Ijy the firesent appellant, as his widow, and as the guardian of his 
minor son. The decree of 1H72 awarded possession of a ten-anna share 
of seven mehals of /.amind.iii land in Mymensing, with mesne profits to 
be ascertained in execution of decree, and to be calculated from the 
1st .\ssin 1273, corres])onding to the 10th September IHOfi, to the date 
of delivery of possession, with interest on such ])ro [333]fi(. s from the date of 
ascertainment at the rate of six pfu- cent. ])er annum. An appeal to Her 
Majesty against tlie ahov^e decree was dismissed on the 13th November 1875, 
and in execution took place the lU'ocoedings out of which this appeal arose. 

On the 10th March I87H, after several intermediate proceedings, an Amin 
was deiHited to inquiie and report as to the amount of the mesne profits. After 
obiections to his leport had been heard, the Subordinate Judge, on 17th Juno 
1878, made Ins final order in execution, fixing Rs. 13,359 as the amount 
of mesne jirofits, which he allowed with costs. 

On an appeal, the judgment of the High Court (MORRIS and PRINSEJ*, JJ.) 
disposed of two oi)jections : W\o first, against the assessment of mesne profits as 
being excessive, and on a contention that the Subordiiiato Judge should liave 
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allowed the appellant more time to produce her papers ; and the second, that 
the mesne profits should have been calculated only down to July 1873, when, 
as the appellant insisted, the respondent obtained possession. Both these 
objections wore held untenable. The respondent liad not obtained possession 
till July 1874 — a delay owinj' to the objections of those whom the appellant 
represented. 

On the respondent’s cross-appeal the judgment of the High Court will bo 
found reported in I. L. R., 4 Cal., 674. 

As the result, by the decree of the lligli Court, the ])rcsent appellant 
was ordered to pay to this respondent the aggregate sum for ])rincipal and 

interest of Rs. 19,104-3-2, of which Rs. 13,3r)9-4-7 was for ])rincii)al, and 

Rs. 5,744-14-7 for interest. This a])peal was thereupon ijreferred against the 
whole decree. 

Mr. T. II. Conic, Q.C., and Mr. U. Ctnrcii aj>i)cared for the Ai)pellant. 

Mr. B. V. Doyne for the Respondent. 

For tlio a])pellant it was argued, that the High Court was wrong in 
ordei’ing, in execution, interest ui)on each year’s mesne ])rofits u]) to the date of 
i.ho decree of the lower Court. Tliere was no authority lor giving ‘ rests ’ 

which could only be [334] derived from the deciee. The cases cited in the 

iudgment of the High Court did not apply. Smlnsiva Pi Uni v. Banuilinga 
'VtUiii (H. R., 2 I. A., 219 ; S.C., 15, B. [.. R. 383) was referred to. 

For the respondent it was contended that the ex])ression mesne ])rofits, or 
wasilat, ‘ with interest thereon,’ used in the decree, was sullicient to authorize 
tlie iiitert'st that had been allowtMl on the, collections. 

Reference was made to Ifoyg v. Dmonnlh Sr/niniii (8 \\\ R., 447). Also 
to the decrees made by the Sadr Dow'any Adalut in JJtnitiindn.s Mooicci jea v. 
Mussamat Tarim (7 ]\Ioore’s 1. A. 169), aiul Lclanand Singh v. The 

(rovenuHcnt of liengal (9 Moore’s I. 479). 

Their Ijoi'dships’ Judgment W'as delivered by 

Sir B. Peacock. -The respondent in this (;ase was the ])laintiH’ in the Court 
Ijelow. She sued tlie husband of the present ap])ellant to rt*, cover possession of 
certain lands, together with the sum of Rs. 3,617-10-9, the estimated amount 
of mesne j)rofits for two years ten montiis and twenty ilays, fiom the 1st Assin 
1273 to 20th Srabun 1276. Tn tlnit suit a decree w'm.s made for the jJaintiff 
to recover possession of the lauds, and also the mesne i)rolits, not from a time 
previous to the date of the suit, as claimed, but from tlujdate of the suit to the 
dato of recovery of ])ossession, to be ascei’taincd by inquiiy at the time of the 
execution of the decree, w itli interest from the date of the ascertainment at six 
per cent, per annum. From that deciee thei*e was an a])]>eal to the High Court. 
The High Court, by its decree, amended the decree of tlie lower Coui t by giving 
the mesne jirofits from the 1st Assin 1273 to the 20th Srabun 1276, in addition 
to those which had been aw^arded by tho lower Court. Tlie High Court also 
stated that the mesne profits w^ere to be recovered, with interest from the datp 
of ascertainment. Therefore, according to both decrees, the mesne profits wero 
to carry interest only from the date of ascertainment. It is clear that the 
Court, in executing the decree, could not vary or add to it by awarding anything 
beyond that [335] wdiich was originally decreed. When the decree came to be 
executed it was referred to an Amin to ascertain the amount of mesne profits, and 
he ascertained what was the rent which might have been obtained from tho 
estate. That ho treated as the mesne profits of tho estate, but he added no 
interest year by year upon the amount. The mesne profits so ascertained 
amounted to Rs. 13,359 and some odd annas, and the lower Court made an order 
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in execution for that amount. U])on that there was an appeal to the High 
Court hy hotli parties, first, on tlie ground that the assessment Was excessive; 
and secondly, on the |)art of the plaintiff, that, in assessing the inesne profits, 
tlie Court ))elow ouglit to have allowed interest year hy yeiir upon tlie amount 
whicii could have been collected and furtlior interest upon the aggregate 
amount from the date of its order. The High Court, upon that ai)poal, having 
heard the argument of counsel, thought tliat the lower Court was wrong in not 
having allowed interest upon the rental year by year, upon the ground that the 
decfi'ee-holdor was entitled, not merely to the rental less the collection charges, 
but also to interest thereon year hy year as compensation for the loss ho had 
sustained by not liaving the use of liis money during the period ho was kept 
out of possession. Tlie (piestion is, wliether tlie High Court, which by its 
decree was merely executing tlie original decree of the High Court, did not, by 
giving that interest, really add to and alter the decree which was to ho 
executed. Now that depends really upon the question what was the moaning 
of the term ‘ mesne ])rofits.’ 

In their Lordships’ opinion, the amount which might have been received 
from the land, deducting the collection charges, was the profits of the land. 
The loss of interest year hy \ear upon those jirohts was merely damages sus- 
tained by the plaintift in conseipience of her having heen prevented from receiv- 
ing the ])rolits as they hecaine due. Ihit the original decree did not award 
those damages, and the Jligli Court, by awarding them, added to the decree 
wliich was in the course of execution. 

Several cases were cited to show that the High Court was right in giving 
interest year hy year, and several of those ca.ses wei’o referred to hy the High 
Court themselves in their judg-[336]ment. Amongst others the cases of Protap 
Chnnth'.r JJorooaky. Jlanrr Sanwmourr (I I W. K., 151) was cited. When that 
case comes to he examined, it will be found that it was not an ajipeal from a 
decree in e.xecution, hut from a decree in an original suit; and in that a))peal it 
was contended that the lower (kiurt ought, in the original suit, to have given 
the jilaintiff a decree, not only for the mesne profits, hut for interest upon those 
mesne |)rofits to ho calculatiul fifun year to year. The High Court in that 
case thought that, under certain cireiimstances, a plaintiff might he entitled to 
interest upon mesne profits from year to year; hut they said that, inasmuch as 
that intciost had not heen claimed in the suit, they (jould not interfere in the 
case, and the ])laintiff merely recovered the mesne profits without interest. 
That is a very different case from the iiresent. There it was contended that 
the original decree of the ( -uirt ought to he altered ; here it is contended, not 
that the original decree of the Court ought to he altered hy awarding inteiH'st 
year l)y year, hut that the d(!creo of the High Coui’t in the (ixeeution of the 
case, in awarding siieli interest, was in accorda»ic.o with the oi’iginal decree. 
The case cited, however, is an authoiitv to show that it was not so : lor in that 
case the mesne jirofits and the interest thereon werii ti’catcd as two distinct 
subjects, and the Court refused to allow the interest as well as the mesne 
jirofits, heciauso the loss of the interest had not been claimed as damages. 

If the present contention is correct, the term ‘ mesne profits ’ in that ease 
included interest thereon year hy year, although the Court refused to allow' it. 
It appears to their Lordships that the decision of the lower Court in executing 
the decree was in accordance wif h the decree, and that the decision of the 
High Court hy adding the interest from year hy year exceeded the original decree. 

Under these circumstances, their Ijordships think that the decree of the 
High Court ought to bo reversed. 
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Tt <appeat^ tfiat the total amount which tlie TTif^h Court has ;^iven by way of 
interest in excess of the decree is lis. G, 744. If that had been the only objection, 
the case would [337] have boon under tlie appealable value ; hut the apiiollant, 
in order to gain a /or7//..s appealed also upon tlie ground that tlie amount 

awarded for mesne profits was excessive ; and the greater portion of the record, 
about 240 pages, relates to that part of case upon whic.li there was no chance 
of the plaintiirs succeeding. 'I’lie deci.sions of the Amin of the lovser Court and 
of the High Court were concurrent with reference to that point. The only 
^ possilde ground of appeal was, that the Court had allowed interest from year 
.to year. 

Their Lordshijis cannot encourage the joindei* of grounds of appeal which 
are absolutely untonahle with grounds which are tenable in order to bring a 
case within the rule as to value which authorizes an ajijieal as of light. In the 
jiresent case the effect of so doing has been a largLs increase of costs to the 
respondent. The ap|)ellant has thereby disentitled herself to the benefit of the 
rule under which a successful ap[)ellant is ordinarily entitled to the costs of 
the appeal. 

Their Lordships will, thei-efori', humbly advise Hi'r ^lajesty to revorso 
the decree <jf the High Court, but they make no order as to costs. 

Appeal a I hared. 

Solicitors for the .\ppellant : M(*ssrs. lUtnoir and Ihftiers. 

Solicitor for the liesporident: Mr. T. L. 


NOTES. 

[DEFINITION OF MESNE PROFITS INTEREST - 

This decision was uikUt the dI hS.'iU, wliirli dui not (h'fiiio ‘ iiic'siu* profits,’ 'flni C. 
J*. C. of IH77 gave a definition wlii<'h was (•xteiuh‘d liy tlu' C.P.C. of s. ‘211, so as to 

inedude itiieresl. Mlie of M)08 see. 2 (12) n'lains that definition, but excludes there- 

from profits ducj to iinprosciiients niadts 1>\ the. person in wrongful possession. 

l^Y virtiU! of this d<'finitn>n, thci award of mesne profits cMrries with it interi'st tlnu’con 
iinh'ss it isexpresslN refused : (11)0.0) X) (’al. :120 ; (lOOS) :{0 Cal. bOfi : 7 C.W.N. -187 ; (l'.)OO) 

27 Cal. 051 ; (18UI) 15 Mad. ‘20:1 ; Contra (lOfK)) 22 All. HVl fi)llowing H C;il. :i;J2 ; 818 ; whieh 
however were decisions under the C.P.C. of 18.5‘J. ,SVr also (IS'.Xi) 22 Horn. PI. As regards 
col1(>(;tioii (diarges being disallowed, see (1001) ‘^8 .All. 252 f)n .ippeal fi’orn 2‘2 .All. 2(12.3 

[ 8 Cal. 337 4 Sar. P.C.J. 307 : 9 I.A. 58 : 6 Ind. Jur. 150 ] 

PlUVY COUNCIL. 

The J J til November ISSJ . 

PKKSKNT : 

Sir H. Pkacock, Sir M. E. Smith, Sir R. P. CohidKit, Sir R. Couch, and 

Sir .\. lIoBiioiTSK. 

Sujan Singh Defendant 

versus 

Gunga Ram and another Plaintiffs. 

[On Appeal from the Chief Court of the Punjab.] 

Siirelij — Lex loci contractus. 

Under a contract, made and to be performed in the territory of an Independent State, 
between the State and contractors, the latter received an advance of money, for the payment 
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SUJAN SINGH V. 


whereof, in case the contract should fail, a third party became surety to the State. The 
contract failed, and was terminated by the State, to which the surety repaid, on its demand 
the money advanced, with some deduction on account of a i)art performance. 

For this amount the surety sued the principals, who were subject to the jurisdiction of 
the Courts in Kritish India. Tn deciding whether the contract had or had not failed within 
the meaning of the suretyship undertaken by [338] the plaintilTs, — lield^ that not the law 
of British India, bub Nvhat was in the contemplation of the parties as to the result of the 
contract when they entered into it, must bo regarded. 

Appeal from a decree of Uie Chief Court of the Punjab (7th July 187/3), 
reversing a decree of tlio CommissioTier of the Multan Division (iStli AprS 
1H7/3), which reversed a decree of the Tjxtra Assistant Commissioner of the 
Multan District (/)th January J875). 

The question raised on this appeal was as to the riglit, under tlie circum- 
stances of Die case, of a surety to recover from the principal money claimed 
l)y the former as paid hy him under the contract to wliich they were ])arties. 
The contract of suretysliii) was rmwie in IHGO, at Dahawalpur in the Punjab, 
and the principals contracted to deliver timber to the Dahawalpur State, wliich 
acted through the Superintendent, Colonel Mincliin. The principals Nand 
Singh and Maklian Singh received an advance of Es. 10,000, which TTurdial 
Singli, who was then in the service of tlie State, agreed to repay, in case tlio 
contract shouhl fail. In 1870, the State hold, that the contract had failed, 
put an end to it, and giving credit for certain timber delivered, claimed from 
Hurdial Singh the balance of the advance, Es. 8,8G0-7. This he paid ; and 
afterwards, Nand Singh having dietl, and his representative Sujan Singh, together 
%\ith Makhan Singh, being resident in Dritish territoi*y, Hurdial sued them 
for the amount in the Court of the bhetra Assistant Commissioner, of Multan. 
Por the defence it was denied that the contract to supply timber had failed, 
and it was disputed that the State had rightly exacted payment from the 
surety. 

The facts are fully stated in their Lordships’ judgment. The Court of 
first instance decided that, at the stage at which the contract was rescinded, the 
State was not justified in putting an end to it, and dismissed the claim. This 
decision was reversed liy the Commissioner of the Multan Division, who 
remanded the suit for trial on the merits with reference to the (piostion whether 
the State terminated the contract on good grounds. 

On an appeal to the Chief Court hy Sujan Singh, and on cross objections 
preferred hy the surety Hu i dial Singh, the [339] Commissioner’s decree was 
reversed and the surety’s claim was decreed with costs. A review, under s. 378 
of the Code of Civil Procedure, liaving boon dismissed with costs, Sujan 
Singh brought the present appeal, pending which Hurdial Singh died. The latter 
was represented hy his heirs, the respondents. 

Mr. J. D. Mayne appeared for the A[)pellant. 

The Eespondents did no^ appear. 

Their Lordships’ Judgment was delivered by 

Sir R. Couch. — The suit in this apiK3al was brought by Hurdial Singh, 
who has since died and is now represented by the respondents, against 
Maklian Singh and the appellant Sujan Singh, to recover a sum of money 
which the plain lift' said he had paid as surety, and was entitled to recover 
from them. 
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Makhati Singh is siiic.o (lesid. and his repvosontative has not joined in the 
appeal. Sujan Singh is the son and reprosontativo of Nand Singh, wlio died 
before the suit. 

The circumstannes under wliich the plaintiff boeame surety are, that, on 
the 12th of NoN'omber iSliO, Nand ''’ngli and Msikluin Sin.idi, through their 
agent Ciorniukh Singh, eiitered into a contract with the Political Agent of the 
State of Hahaw}d])iU‘ to suppiv tiinhoi-, tluj contract being that tlie tind)GV 
should ho supplied clear and without knots: that, on ils arriv.al at Alultan, it 
was to l^e examined t]iei*e hy a i]iistr('e ai)])ointed hv tlu^ Politica,! Ag( 3 nt, and 
after ins])ecti()n was to he forwarded to Bahawalpnr: that, (hough the timhor 
should he forwaided, yet, notwithstanding (he approval of the inisl roe, the con- 
tractors would ta.l\e hack an\ timhei* wliieh was disa,ppi'ov('d of by tlie State 
at Mahaw'alpur. Another clause, as to (ho plaoo ol dej)ositiiig it, is not 
material ; a,nd tlie (iflh was, that the Political Agent w’ciuld iiurchaso the timber 
hrouglit hy the contraotors to i:Jahaw'ali)ur, and rales of [laymont for it woro 
specified. Nolhiug was said as (o the (jiuinlityof timhor which was to ho 
sui)pliod, nor as (o th<3 (,imo during which the coidract w'as to iw'inain in foi’co. 
it w\as only a contract to supply timber, and [340] allowed the Polilical Agent, 
wdio represented (lu^ State of Pahawalpur, to (ako it or no( ac.corrling (o his 
ai)proval of it. l(. w'ould appeal* that, shorllv after tlu' making of the eontract, 
the contractor'^ wa’i'<* desir<»us of ohlaining an advance' (.f nioiV'\ , and they 
ap])lied to the Political Agent for it. TIu*. plaintiif has given hi-' account of 
the transac.tion ; hut as the. Politica,! Agent, (JoIoik'I Minehin, has also stated 
what took ])hic(g it will prohahK he belter to rel'ei’ to w'h.it he said. He was 
examined as a. witness, and said, in answ*er to ( he (jueslion “On w hose seciu itv 
did Nand Singh and .\rakhan Singh obtain an advr.nce', of Ks. 10, 000 fi*om the 
JhihaA\al])iir Slate ? “ “On the se'-enrits of (hx3 plaintiif, wlio was at. Hull lime 
confidential agent attaclu'd to mv (k>urt : the dt'fendanls W(M‘e introduced to 
me hy the plaintiif, wlu) statc’d that the> were the agents for Ihesaleol timl)(?r 
belonging to the Malravapiof (kishmeri^ and Cashiiu'i’c suhjeci s ‘ 1 at once 
acc(5pted him as s('^*airit>, on the nmh'vstanding that if the defendants failed to 
carryout (heir contract, ilu'. plaintiff shoidd make g,ood the hahinco of 
advance.” In answer to a giu'stion in cross-('\aminalion lu' said, ‘ The plaintitt 
was in no w-a\ responsible lor llui fullilment of tlie contract, hut t>nl> lor the 
ro])aynient of the advance in case tlic contract should fail.” The |)laintiff’s 
statement was, tliat he had a hitler from the ihifendantr., asking him to obtain 
an advance (311 account <.)1 l.ho contract ; lluil the ageni (iormukh Singh asked 
for Ks. 2o,()00, and he siigg(isled that its. 10, ()()(), might 1)0 advanced ; and that 
he went to Colonel Minehin on the day he received the letter. Cohnic;! Min- 
chin refused to advance t.lie nunun unhis>. on securil\, and I'ne plaintiif said 
he would he surety, and riHiuesled him to advancci Ks 10, OIK) h)r tlie present 
to enahhi tlu-J contractors to oj)(*n llieir work. The money was ad^anccd. 
Tho period for the supply of timluM* a])pi'ars to liave hi'en during the cold 
seas(.)u, when only it could he (loaled down the river, as it had to i^e lor a con- 
siderable distance. The contraclois supjilied some timber, Ihirt of it w^as 
received andi)art rcijected ; and com]>lainls were imide no doubt as to the ([uality 
of it. Tn September IS7(), Colonel Minehin called ujion the jihiintiif to jjay the 
l)alance wdiich then remained of the advance of Rs. 10,000, after giving credit 
(or [341] the timhei* which had been nnieivcd by the State, and wdiich lialanco 
amoiint( 3 d, as Colonel Minehin says, to Rs. 8,800-7. He gave dirt?ctions that 
this amount should he recovered from the plaintiif ; and it w^as recovered from 
him, in the first instance, hy his giving up jewels and ditferent securities, 
which wore valued at the sum to ho recovered, wdiich was ultimately realized 


4 


241 



I.L.R. 8 Cal. 342 sujan singh i\ ganga ram &c. [1881] 

from them. The plaintiff was, in fact, obliged to pay the amount, as being 
the balance remaining of the advance ; and this is what he now seeks to 
recover from the defendants. The question is, whether he is entitled to do so. 
Tlie lower Courts have decided that he is entitled. When the case first came 
before the Chief Court, one of the learned Judges was of opinion that, apply- 
ing, according to his view, tlie law of British India to the case, there had 
been a breach of contract whicli justified the payment of the money by the 
jdaintilf ; and therefore ho, as surety, was entitled to recover it. The other 
learned Judge was of opinion that the act of Colonel Minchin, as an act of 
State, could not be inquired into; and that, on this ground, the plaintiff having 
been thus obliged to pay the money, he was so entitled. Consequently a 
decree was made in the plaintiff’s favour. There was then an application for a 
review, iq)on which the learned Judge, who had in the first instance thought 
the contract liad been bioken, after a discussion of the evidence, came to the 
contj-ary conclusion, and thought that the contract had not been broken, and 
therefore tliat the plaintiff was not entitled to recover. The other learned 
* Judge adhered to his opinion that tlie act of Colonel Minchin could not be dis- 
puted, and on its being referred to a third Judge, he took the same view. The 
application for a review was, therefore, dismissed, and the decree was confirmed. 

Their Lordships have now to consider whether this decree in favour of 
the plaintiff ought to stand. 

The contract under which the plaintiff became the surety, and wliich is 
the contract that must really be considered in this case, was made in Baha- 
wal])ur, and the ])arl,ies must be considered to have made it according to the 
liabilities that would be incurred there. Tlieir Lordshii)S do not concur in the 
view that, when tlie surety comes to enforce his rights against the [342] 
principals, tlio law of British India is to he looked at. They must see what 
was in the contemplation of the parties when they entered into the contract at 
Bahawal])ur, and the evidence of Colonel Minchin puts it as high as it can bo 
put in the defendants’ favour. He says, that the plaintiff’ was to he responsi- 
ble for the reiiaymcnt of the advance in case the contract should fail. The 
question is, whether the contract to sujiply timber has not failed within the 
meaning of the contract of suretyshi]). It is clear that when Colonel Minchin, 
in September 1870, directed that the balance should bo recovered from the 
plaintiff, the contract had failed. It was put an end to by a power which 
neither the defend«ants nor the plaintiff', the surety, could dispute. Colonel 
Minchin had power to put an end to the contract ; and if we look not merely 
to the ])ower which ho might have as Political Agent, but to the terms of the 
contract for the supply of umber, it would ai)poar that he was entitled to do 
so. The contract was one which, being indefinite in point of time, it would 
seem might he put an end to by either party. It was really only a contract 
to pay for timber supi)lied and accepted according to certain rates. Therefore, 
in this res])ect, if it were necessary to go into that question, ho had power to 
put an end to the contract. Moreover, if their Lordships had thought it neces- 
sary to go into the tiuestion whether Colonel Minchin was justified in what he 
did, there is evidence that the contract had failed through the acts of the con- 
t-actoi’s ; that they had, according to Colonel Minchin’s evidence, after offering 
a quantity of timber which had been rejected, as there was power to do, aban- 
doned the contract, and they do not seem to have taken any steps insisting on 
the timber being received or to have sent other timber in its place. The 
evidence is, and there is no reason to doubt that it is true, that they had in fact 
done in the way of abandoning the contract what would have justified the 
Political Agent in treating it as at an end, and saying that the balance ought 
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to bo repaid to the Government. The Agent had, under tliose circumstances, 
declared the contract at an end. In any view of the case, therefore, the balance 
of the advances ought to be repaid by tlio surety. .And the surety, having 
been compelled [343] to pay the money, is entitled to recover it from the 
defendants. 

Their Lordsliips think that the •' ‘;creo which was made in the first instance 
by the Chief Court, and confirmed upon tlie application lor a review, was right ; 
and they will humbly advise Her Majesty to dismiss tlie appeal. 

Appeal fUamisscd. 

Solicitor for the Api3ellant : Mr. T. L. Wilson. 


NOTES. 

[See Dicey’s Conflict of Daws (PJOH) 11 l<kln. p. 50,3 et st'r/.] 


[8 Cal. 343] 

APPELLATE CIVIL. 

The 17th Januanj, 

Phksdnt : 

Mr. Justice McDonell and Mr. .Justice Field. 


Rajendro Cooinar Roy and others Decree-holders 

versus 

Madhub Chunder Ghose and otliers Jiidgincnt-dehtors. ' 


Interest — Damages — Mesne profits — Wasilat —Presumption —Onus. 

Interest Ctilculatcd upon yiwirly rests of rent may, who)i Llaiuietl hy tlie pLiiiitiff in his 
plaint, be given as an essential portion of the damages, which are recoverable Iw a person 
wrongfully kept out of possession of immoveable propert> . 

Protap Chinnier liornoah v. Jinnee Snrmnnof/ee (11 W. R., 151) followed. 

The term ‘ nicsiic profits ’ does not include inteifst yc.ir by Near ni those proliis. 

Hurra iJiinia Chowdlirani v. Surnf SiinUnrt Debt {ainte, p. d:i2) followed. 

In suits for mesne profits, when the defendants li.ive Ijeeii on possession of the propt^rty 
as wrong-doers, it lies upon them to “how what W(‘re the sums realizi'd as rent during the 
time of their possession. 

Principles stated on which the c.ilciilation of mesne profits sliould be based. 

This was an application for execution of a decree. The decree- holders sought 
to realize the amount of wasilat due to them under u decree of the Court of the 
Subordinate Judge of Dacca, dated the 30th of January 1860, in respect of 
certain estates of whicli they liad been kept out of possession by the judgment- 
debtors since the 27th of October 1846. Tlioy recovered possession of those 
estates in 1874 in execution of their decree, and it was for this entire period 
of dispossession, c.xtending over twenty-seven years and some months (to the 
[844} date of this application) tliat wasilat was claiiued. An Amin was 

* Appeal from Original Order, No. 159 of 1881, against tin' oreb'r <>f Jhiboo (lUiiga Churn 
Sircar, Subordinate Judge of Dacca, dated the 31st ^lurch 1881. 
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iippoinlod lor tlio puiposo of iiiakini; a local investigation, who submitted his 
rej)OJ t on the 10th of January IHSl, awardin'; to the decree- holders the sum of 
Ks. as niosne profits. ;\t the hearing before the Subordinate Judge, 

both sides took exc::ptions to t he re[)orl. 

In J*e>*pect of one taluk, called Kain Xaraiii Ghose, the decree-holders 
claimed to have a larger amount of wasilat for llui first seven and-a-lialf years 
of dispossession than was granted by the .\min. The Subordinate Judge, for 
reasons recorded l)y the Amin, found that the collection i)apers of this taluk 
for tliose years were untrie-.t wort h\ , iait stated tliat there was no better 
evidence on the point, and he took the highest amount of sfJinci shown by the 
judgment-debtors’ pa])ci-s foj- any one year, anrl calculated the wasilat for 
the seven and-a-half years o!i this basis. wasilat of the taluk for the 

remaining \(‘ars of dispossession was based on collection papers filed by one 
Nurhux, who had been a shari'hoUUa- of the taluk from 1201 (1854) ; this part 
of the report was, with some unimportant variations, confirmed. 

‘ The Subordinate .liidgo \vc*nt on to .-^ay : “ The decrecj-holders are entitled 

to luiNc a furtlK'r sum of Ks. i<s(J (ui account of the w’asilat of taluk Guru Dass 
Roy. It is an admitted fact that Kismat Kanglaand Manikeilak appertain to 
this t iluk ; ])ul. it appears from the pa,pers forujirded by the Amin that lie has 
not includc'd m his a-c.coimt an> wa-silat in rt's^iect of these tw’o kisniats. The 
judgmenl-dcjbtors sa\ that, as tlayv wa le never in jiossession of the said kismats, 
they cannot be lield lialile for (he wasilat thereof. Tt, howevt'r, appears from 
their own /u/u5 hd/ct of 12()2 (1855), that they were in possession of Kisjiiat 
Afanikerlak, which w’ as charged with a jaint of Rs. lb per year. Under such 
circumstances, I am clear) \ of opinion that the decree-holders are entitled to 
the w’asilat of ihis kismat foi' the period of disposs(3ssion at the rate of Rs. lb per 
annum, minus (ho (;ollec,ti(m chargi's, /.c., to Ks. ISb. 'There is no evidence 
on the record w'hich can enable the Court to award any wasilat on account of 
Kismat Rangla, 

With regard t.(^ taluk (’himder Naraiii Ghose, the amount [345] of 
wasilat fixed l)\ the- Amm partly on the testimony of witnesses, a.rid paitls on 
the papers lileil h\- tlu3 judginent-del)tors, is Rs. b, 242-5. The pleaders for the 
decree- hoi (lci>i contend, that, in fixing this sum, the Amin has committed a 
mistake hy (habiting ag.iiii'it their clients Ks. 1 1 1 , as being the amount of khastd, 
or loss, said to have been sustained hy tin? jiidgmeiit-dehtors in respect of this 
taluk fiom 1255 to 12b5 (IS lb — I85b). Tliis contention is supported hy the 
account paiieis prepaaed h\ the Amin, in wdiich the a, mount of kliasta has been 
deducted agaiii>^t llie deci-(\ liolchus. In my ojiinion this deduction should not 
he madf', for it is iu)t ieas«»rial)le to Isold that, l;ecause foi- some yesirs the 
amount of collection made- ]>> the judgUKsnt-dehtors !ell short of tlu^ amount 
of reveiiiuj and c-olleclion chavg('s, tluj d( crec-holc M’s, in tlie realization of their 
wasibit, must suffer a loss lik'wvise.’’ 

,vfit*r ieferring lo the gi a-.s melijil in K.inialpur, the Subordinate .fiulge 
said : “ Thei’c is another sowkar, that is, the sow kar of the village called 

Khag.oi. I’he plead(U’s fortius decree-holders m’g(3, that the wuisdat of this 
sowkar, from 125b to 1 libl) (l84U - lHb2), should have been lixtjd atRs. 3,010, 
according to the evideiuaj of Kasinatli Dey, who says, that his father held that 
sow’kar muica a farming settleiiKuit at a jama of Rs. 215 ; hut that as the Amin 
has fixed this amount at Ks. 282 only, the <le(;ree- holders are entitled to get 
Rs. 2.728 njoi(' than wl.uu lia-shi jn asceilained hy theAmin on this point. This 
contention appiairs to ho well founded. 'J’he Amin, in ascertaining the wasilat 
of this sowkar, has relied on certain papers liled liy the judgment-debtors, in 
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which two persons, named [Jdoy and llanisunder, have been mentioned as 
farmers of the said sowkar ; hut it appears IVom I he deposition of Jhinisimder 
himself and ol J3arkii, it son of Ihloy, that those persons \\(*re not tho ijaradars 
of the said sowkar. ljuder such circumstance's, llu' indi^nH'iit-dtjhtors’ paj)ers 
relating’ to this jaopeily do not appear to he trustworthy, and 1 am of ojjinion 
that the testimony of Kasinntli, wl* 'se father was udmittcMlly tho ijaradar, 
ouglit to he relied on.” 

The decree-h()l(l(Ms appealed to the Hit;li Court, tlui jiul^^ment- debtors 
liling a cross-appeal. 

[346] Mr. Kvuuh, llahoo Srinuth and Ihihoo Dminfif Mahini Dasn 

for the Appellants. 

IVIi-. Iinnis,<)ii and Ihilx'o bjwndrn WiUi M/llt:r for tiu; Respondents. 

The Judgment of the Court (McDo\i:ll .m.l l lKLD, -id.) was delivered hy 

Field, J. -In thiscas(i there is an jippt'jil h\ the decree- holders, and ii, cross- 
appeal hy the judyinent-dehtors, against an ordei- of the Suhoidinatc Judge of 
Dacca, ])asscd in certain execution -proeecflings, and deeding witli the, assess- 
ment of mesne prolils, which, under the teims of the oidgimil decree, W’ore left 
to he setlleil h\ the suhsecpieiit j)rocecdmgs in cxc'cution. Sc'vcral grounds 
have heem taken in tljc j)etil.ion (d‘ ai)ptMl , hut the leaj iicd eounsel fi^r the appel- 
lants has onl> pressed one uf tlu'so grounds iijjon us ; and that is tho first 
ground, which is, that the low’o]* Court has erred in not giving the decree- holders 
interest on the yearly amounls ol wasilat from lla' ('iid of the >ears for wdiich 
such amounts wercj allowed lespectivcdv u]) to the date on which such W'asilat 
w’as ascci’taiiH'd. 'riie question whether interest upon llu^ sums allow^ed as 
mesne j)rotits forc'ach yc-ar, such iiilc'rc^^t to Ix^ cjilculatc'd from the (dose of the 
years in res])(.^et of whicdi such sums have heen allowed rcsi^ectively iij) to the 
(late of instituting tlu^ suit in which lhe\ W(;r(' decrc'c^d. can Ixi r(3covere(l as 
(lainagcs, has been rais('d in several cases which hav(3, Iroui time to time, come 
hedore this Court on app(jal. In the c.-e-e of i'ln'iidri Iit)ri)o<ili v. Uance 

i^iumontniirr (1 1 \V. H. J o I ), lliu law i-Ciaid down h\ CJort.!!, C.d., and the rtjsult 
of the (l(’eisions appears to he that such iuter('sl may he given hy w’ay of 
damages ; in other words, that intcreC. calcidated upon veatdy rests of rent may 
he given as an essi^itial ix)j’tion of the d.imagcs, which fu-e I'ecovcrahle by a 
person wrongfullv i\e[)t out of the pos.-^t'ssion of iminoveahle i)roi)ert\ . \V(3 think 

there can he no (loul)t l.liat this principle, ha-, Ix'^n well s(}l 1 led hy a num- 
her of easels which have heen dc'cided h\ the Courts in this Presidenev ; 

[347] hut at the same time it. is to he observed that, in iIk* majority of these 

cases, interest has heen treated in the plaint and altis’wards in the proceedings, 
not as an (;ss(jntial poition uf I he dam.iges, lad a ml crest ; and in i)oint of 
lU’inciple no distinction has Ixvn drawn lx'l\\('eu iuteri.'st before the date of 
institution and interest afl(’r the <hite ol instil iit i<m. 11 I he subject had heen 
more acuiurately trcxited in all (;as('s, th«* inleiesi allow(^d iqion \carly rests of 
rent helor(3 the iiistitulioii of llu* suit or hi'forc the making of the decree wamld 
have heen dealt with as daiurigt's, wliih^ llui mP'iest. allowed after institution 
or after decro(' would he that intere.-.t whieh is ovdiuariK given upon an 

unliquidated claim reduced to a liciuidated leaiii, lor ihe time between decree 
and recoverv . 

The iirirndple whieh was recognized in the ease of Vrotup Chunder 

Boroouh v. luuicr Sinnoinoipu' (1 I W. R., lol) has been recognized and acted 
upon in America also. We liiid in Mr. Sedgwick’s W(nk on Damages, that 
interest is eommonlv allowed in that country hy wav of punishment, hn* any 
illegal conversion or use of another person’s propertv (see p. 170 of tho sixth 
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edition). In another imssage Mr. Sedgwick says : — “ There is considerable 
conilict and contradiction l)etween the English and American cases ; but as a 
general thing, it may bo said that while tlie tribunals of the foiinor country 
restrict themselves gt^nerally to those cases where an agreement to pay interest 
can be proved or inferred, tiie Courts ol tlie linited States, on the other hand, 
have shown themselves iTiore liberally disposed, making the allowance of 
interest more nearly to depend on the equity of the case, and not requiring 
either an express or implied promise to sustain the claim ” (j). 473). And 
furtliei' on (p. 476) he shows from the decisions that the rule of allowing 
interest by way of damages in actions of trespass brought for the recovery of 
pro|)erty has been adopted almost generally by the tribunals in the States. 
Even in England tliere arc many cases in which interest, though not recover- 
able as such, may he recovered as damages for the detention of money ; see 
]\Ir. Mayne’s work on Damages, third editioii, ))p. 13/5, 136, 178, [348] and 
179. In this country it ma\ well l)e held to be in accordance with justice, 
equity, and good conscience to allow interest upon the yearly rents or profits 
. which the person wrongly kept out of the possession of real proi^erty would 
have received at the close of eacdi year, as pai't of the damages which such 
j)erson is entitled to lecover from the wrong-doer who has prevented him 
from enjoying those i)rofits from year to year. The principle being then 
settled and admitted, we have to a])ply it to the facts of this case now before 
us. We were at first pressed with the case of fliirro Diinja Chmcdkrani v. 
Surtii Sundari Debt (I. L. R., 4 Cal., 671 ; S»c., in Ai)p. to P. C., ante^ p. 332). 
There is, however, an essential difl’orcnco between that case and the case of 
Piotap CItunrIcr JJorooah y. Ranee Suriumwifae (14 W. R., 151^. The latter 
case was a case of regular a])pcal against an original decree, while the case of 
llnrro Dniria Choicdhram v. Snnil Siindar/ Debt (i. L. R., 1 Cal., 674 ; 
S.C., in Api). to P. C.. ante, p. 332) was a case arising out of the execution of a 
decree. The case now before us is, like the case last mentioned, a case of 
execution ; but in that case no (lucstion appears to have been raised or argued 
as to whether interest before institution was claimed in the original plaint : and 
this, we think, makes an important differenco between that case and the case 
with which we have to deal. The decree adopting the language of the plaint 
leaves the ‘mesne profits’ to he ascertained in ibe execution-proceedings. If it 
can be successfully contended tliat the term ‘ mesne jn’ofits, ’ unrestricted or 
unlimited by anything in the context, includes interest on the yearly rents and 
profits, there is no room for this a}*gument wliere the context excludes the 
supposition that tin; plaintill intended to claim such interest as part of the 
damages to which he is erd'tled. Tlie learned counsel h)r tlie appellants has 
drawn a distinction in his .irgument to-day between interest on the mesne 
profits before the institution of tliis suit on the 1st of »JuIy 1868, and interest 
on the mesne luolits subsequent to the institution of the suit and u]) to the date 
on which ])ossession was given in execution of the decree. As to interest on the 
mesne profits antecedent t(j the institution of tlie suit, we were prepared to decide 
that even if it can [349] he successfully contended that the decree-holders are 
entitled to have interest on yearly re^,tsof rent as part of the mesne profits, still, 
because in their original plaint the\’ introduced a ligui'ed statement of the amount 
which thev claimed as mesne profits, such figured statement not including 
interest upon yearly rests, they have jirecluded themselves from obtaining such 
interest upon the ordinary princi])le that a jilaintiff cannot obtain by the decree of 
Court more than he asked in his original idaint. As to the interest on mesne 
profits after the institution of tlie iuit and up to the date of obtaining possession, 
we think that, upon the construction of the original decree, the question really 
must come to this, whether the term ‘ mesne profits ’ can be construed to mean 
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and include interest upon yearly rests of rent by way of damages. It is not neces- 
sary for us now to express our own opinion upon this question, because it has 
been concluded by the judgment of the Privy Council of tlie 8th November 1881, 
in the case of Tlurro Dunja Chowdhmni v. Surrut Sinidari Dchi {ante, p. 332), 
where their Lordships reversed tho decision of the learned Judges of this Court 
(I. L. R., 4 Cal., 674), substantially holding that the term ‘mesne profits’ 
does not include interest year by year : upon those profits, the loss of which 
interest, if claimed, might be damages fairly recoverable in tho action. The 
decroo-holdoi’s’ appeal must, thej*eforo, fail. 

We now turn to the cross- appeal. Four points have been pressed upon 
us. The first is concerned with tho mesne profits in res])ect of taluk Ram 
Narain Ghose, No. 360, for seven and-a-half years, being the jieriod from 1253 
to 1260 (1846 — 1853) inclusive. The judgment-debtoj s produced in respect of 
these years certain hooks of account, which have been disbelieved and rejected 
by tho Subordinate Judge. Against the Subordinate Judge’s rejection of these 
account-books no appeal has been preferred. Now, there can he no doubt that, 
as the judgment-debtors were, as wrong-doers, in possession of this property, 
it lay upon them to show what were the sum}-, realized by them as rent during 
tho timo of their possession. They have produced certain account-books 
which have been rejected as fabricated, and tho [350] Subordinate Judge, in 
assessing the damages for those seven and-a-half years, has taken the highest 
amount of the annual siheel for a single year as shown in their accounts ; and 
upon this basis of calculation has allowed mesne profits for tho whole seven 
years and-a-half. it may be obsei-vod that, in respect of the jicriod subse- 
quent to these seven and-a-lialf years, certain account-books produced by one 
Nurbux, who was the ])roprietor of the remaining ten-anna share of tho same 
taluk, have been accepted without challenge as tho basis of calculation. P^or 
the disputed seven and-a-half years Nurbux did produce certain account-hooks, 
but as those accounts referred to a period antecedent to that whicli was within 
his own knowledge, they have boon rojectenl by the Subordinate Judge. It is 
contended before us on appeal, tluit if the Subordinate Jiulge was i)re])ared to 
take any ])ortion of the accounts filed by the jiulgmont-debtors and base his calcu- 
lation of mesne profits thereupon, he was bound to treat these books on the 
principle applicable to admissions, and take the wliole (»f them together. No 
doubt, according to the usual rule, a Court is bound to take tho whole of an 
admission together, but a Court is not bound to give equal weight to all por- 
tions of it ; land we think wo cannot say that tho Subonlinato Judge was in 
error in the in’osent case in adopting tho sllierl for a. single >eai‘ as the basis of 
his calculation, and I’ofiising to accept the sihoet shown in the same accounts 
for tho other six years and-a-half. In coming to this decision we are influ- 
enced by the])oculiar circumsiances of the case. A reasonably strong presump- 
tion may fairly bo made against a jicrson who, having boon in the possession 
of property, and being therefore ])ivsuinably able to produce the accounts of tho 
collections made by him, has produced accounts wilfully falsified for the purpose 
of misleading the Court. ITaving regard to those circumstances, we think that 
tho Subordinate Judge’s decision may be supported, and that there is no 
ground for interfering with the ])rinci])le uj)on which he has calculated the 
mesne profits of the seven and-a-lialf years -1253 to 1260 - in respect of taluk 
Ram Narain Ghose. 

The next point which was argued by tho learned counsel for tho cross- 
appellants is in respect of Rs. 486, which have been [351] added by the 
Subordinate Judge to tho Amin’s calculation of mesne profits in respect of 
Manikartak. Nows it is admitted that there is an arithmetical error in the 
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calciilai.ion of tlio Siibordinato Jiidtjc in rospect of this item, and that tlie 
true amount ouj^lit to ho Hs. 424 tind not lis. 48G, ])oinf^ the amount of mesne 
profits for t\vont.y-si\-aiid-a-half years at Ks. IG per ii.ruuim. This error must, 
of course, he corrected. fn respect of this item, tlie Sul)ordinate Judj^e 
says: — The jiidf,unent-dehtors say that as they were never in possession of 
the said kismats, t!ie\ cannot h(^ lield ]ia.hle for the wasilat tliereof. Tt, how- 
ever, appears from tlujir own faluh haki r)f I‘2G*.;i. that they w-cu’c in possession 
of Kismat Manikaitak, whic.h wa-i charf^ed with a jama of Its. IG per year. 
Under such a circumstance, I am chjarl> of (^pinion, that the decree-liolders 
are entitled to tlie wasilat of this kismat for the period of dispossession at the 
rate of Ks. KJ per annum, minus the amoiml. of cfillection char^^es, that is 
Ks. 4M().” It has heen contmided hefore us, that it lay upon the judf^rnent- 
creditors to show thr.l !he jud.Lpmmt-dt'hlors have, as a matter of fact, collected 
this sum of Ks. IG annually. We arc unahl(? to accede to this ar^mment. It 
is shown that a jaimi of Hs. IG was payable in resi)e(!t of this |)roperty ; and 
we think that upon the principle; to which w^e I lave already referred, it lay 
• U])on the judi^nKMit-di'hloi s to t;ive some evplamition (U* offer soim; evidence to 
show that, as a Jiiattia* of faeJ., and for cause'} ovt'r which they had no c.ontrol, 
this sum had not he(*n lealized by them. 'rhe\ have jdvtm them no exjdana- 
tion, hav(j produced no evidence, and w’e think that, U])on the usual presump- 
tion t(j b(' made a.n'ainst a w roni^-doer, the Subordinate dudi’e was correct in 
addin.Lj this amount. 

The tliird iioiiil is c.onnected wdth tlu' nu'sne profits of taluk Chunder 
Narain (Jhose. Jt is objected that the Suboj'dinate Judj^e w:is wroni* in allow- 
in,ij the de^cree-holders credit for a sum of Ks. Ill, which the Civil Court 
Amin had deduct (‘d as bein.i> the amount of klmsht, or loss, said to have lieen 
sustained b> the debtors foj* tiu; >ears to liiGd. Here also we think that 

the same principle' apiilies. Idua-e i'^ not hin^ if) show that the land was not 
let to tenants, or that the ludainent- r352] (I (‘btors wei’e, for reasons over 
which they had no control, imalile to realize the rents; and w-e think that, a,s 
soon as the ordinarily r(;ali/ahl(i rt'nts w'ere shown to ainoiint to a certain 
amount, it wa.s for the pidi^imml -debtors to offei’ some explanation a.s to the 
reason wdiy tluiy wts’e unable to colh'ctthis amount. No such explanation has 
been (dlered, and w'l' think, therefore, that, in njsjaict of this item also, the 
decree; of the Subordinate Judf^t; is correct. 

The fourth and hist point is concerned with the mesne jn'olUs of the sow- 
kar or j^U'ass inehal in a villaj^c* called Kamal])nr. The argument which has 
been addressed t(; us on this point is that there is really no evidence upon which 
the mesne profits of this m.'iial for the \ears liioG to UiGl) inclusive can ho cal- 
culated. It is said that the de|)osilion ol Kasinath is the ordy evidence as to 
the mesne i)n)lits of this mehal : and that, althouj^h Kasinath wa,s able to speak 
from his personal knowledf^i; as tc) the years subseiiuent to 12G1) (in respect of 
the mesne profits of which >ears the order of the Subordinate Judf^c is not 
challent,^ed), yet, as t<; the years l‘2/)G to UJGy, this witness speaks from hearsay 
merely, and that therefore there is no l(;^al evitlence upon which the mesne 
profits of these years can be c.'ilcnlati'd. It has, on the other side, been argued 
that the judgment-creditors havdng ])rovcd that the rent payable in resj)ect of 
tills grass mehal was a certain amount in a certain year, it may reasonably 
be presumed, und(;r the particidar circumstances of this case, and with 
advertence to the principles already n'feri*ed to, that the same rent had been 
realized for the anteiaulent yea -s. Upon the ordinary i)resumption of con- 
tinuance, if the years in dis])ute were ycjars subsequent to the year in respect 
of which the evidence has been oft’en'd, w^o might reasonably presume, in the 
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absence of evidence to the contrary, that the same annual rent continued to 
ho paid ; hut we should have some difliculty in carrying' hack this presumption 
to an anterior period. Ilavin^^, however, heard the whole of the deposition of 
the witness Kasinath, we think that it can scarcely ho said that he speaks from 
hearsay merely as to the period antecedent t.o 1270. He says that he saw 
Ins father j)ay a rent of iis. 2H', and tht^ iiassa^^e in his cro.ss- [853] 
examination upon which the learned counsed foi- the cross-a])poal has 
relied, is to this otTect, that he heard from his fathiM- that the annual jama 
was this amount. We third< that when the \\itn(*ss said that he had heard 
that the annual jama was Us. 21.'), this nia\ widl hi* taken in connection 
with his statement that he saw his father pa> a rent of Us. 2l.^i; nay, in 
other words, he taken as exphiinini; an act which ho himself saw done. Jf the 
hearsay statement stood alone, it certainly could not he treat ed as ])roving 
the antecedent i-ent ; hut taking it with the furthei statement of the witness 
that he had seen a ])articular amount paid, we are of oi)inion that althoiif^h 
exceediuj^ly weak, it still is some evidence of the fact that this amount of 
annual rent was paid hefoi*e the year 1270 ; and havini* re^^ard to the ])rincii)le 
to which we have already so oftiui alluded, a.s the jiidj^ment-dehtors liave not 
l)roduced their accounts, or rather have produced accounts which have been 
found to he false and manufactured, we Ihink that we ou^^ht not to say 
that upon this evidence, weak as it is, the Subordinate Judge was not jiistiiied 
in lindiny as he did in rosjjeitt of the mesne prolits of this inehal. The result 
is, that the appeal will he dismissed and the cross-ai)peal also will ho 
dismissed, and each i)a,rty will hear his owm costs. 

J ilismis.srd. 


NOTES. 

CA s tn the fxtiMit to Nshifli till* onus lit»s on the plaintiff, see 5 (’. W.M. 7‘20. 'I'lie defi'ndant 
is entitled toanmnnts paid In Iiiin wliieh the owmM* onsht to base paid 21 Cal. 112. See 
also 17 iMatl. 2ol. As rej^ards tlu* point as to lufcre.si, ele.. si‘i* tlii‘ NoU*s to S (’al. M:i2 supra.] 
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APPELLATE CIVIL. 

77/e ^67// JaiiuarUy 
Present : 

Mr. JiisTK'E McDonell AND Mr. Jcsttce Field. 


.Togendro Chunder Chose Plaintilf 

I'rrstis 

Nohin Chunder Chottopadhya and others Defendants. 


Co-shnms — Pariioa — Kiihanccment of rent Seinu'ntion of slinres — 

Act Xr of JS69, s, JO. 

Two eo-sh:in*rs, joint owneis of a zaniindari, caused their shares to ho separately 
registered in llie (’olh‘ctor’s office under s. 10 , Act XI of is.v.l. Suhsefiiientl\ one of the 
co-sharers sued certain piTsoiis (who held ryoti tenures in the c«)-sharers’ /amindari) for 
enhancement of rent without making the other co-sharer a party. 

• Appeal from Appellate Decree, No. 921 of 1880, against tin* decree of .1. E. Hrowne, 
Ksq., Officiating Judge f)f the 24-Parganas, dated the 7th April 1880, affiriiiiiig the decree of 
Rabou Roma Nath^Seal, First Munsif of Satkhira, dated the 30th .August 1879. 
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Jfeld, tlisit no sufh suit would lii\ 

(litni Mahomed v. Moian (I. li. U., 4 C'.il., !>fi) f«dh)w<*d. 

[354] Ttik of this oiiso jiiul contortions of tho parties iiro sot out in 

the judgment of the (!Jourt j^'irst Instaiico, tlio nnitorial poj'tion of which 
is as follows : 

“ In tlioso two suits tiio iilaintilV sues to rocovor from tho dofondants tlio 
arrears of riJiit for ItiSU (iHTh) and 1281 (1877) at tho old rate, and for I28r) 
(1878) at an onhancod rate', afhu* sorvici^ of notice. Tho dt'fendants admit tho 
arrears for 128.‘1 and 1284, hut they object to tho onhancod rent, on ihoijround 
th.it tlui plaintifV, hein^; a shartiliohU'i* of tho estate in w'hich the defendants’ 
jama oi- jamas are siliiated, has no ri/-jht to enhance a jiortiou of tho rent iiay- 
ahle by the defendants on their luitirt* jamas. 4'ho defendants ha,ve ra-ised 
other plo.is also, hut 1 have considcirod it proper to dcaiido the prcdimiiiary 
objection lirst. I'ln^ issue on this point is whellu'r thi) plaintiff, heini* a co- 
sharer of the estate in which tlu^ defendants hold their tenures, is (mtilled to 
• enhance his share of the rent? 

“ Jt is admitted by both [lartic^s that tho one-anna y.omindari, in which 
plaintilf holds a durpatni of a Ihree-fourtiis share, has sjiecilic lands allotted 
to it, and that ori‘pnall> tlie proprl(*tors of tlie, three-fom lhs and omi-fourth 
share (jf tlie zomindari of one-anna wtse joint co-sluiiias, and delendants wore 
thoir joint tenants. Subs(‘(piently Iho two co-sharers separated and ^ot their 
shares sei)arately rof»isterod in tho (lolloclor’s towzee, l)ut tho land appertain- 
ing to tlio two shares remained joint as htdoro. Tho lands apiiertaining to 
tlu^ jamas held hy tho dofondants consecpiently remained undivided as 
before. It is argued on jilain tiff’s side that, as two separate estates liave 
hoim created by the two e.o-sharers opening separate accounts with tho 
Collector for their sejiarato shares of ilu^ revenue, plaintiff, as diirpatnidar in 
one of the two estates, is entitled to enhance tho rent jiayablo to him by tho 
tenants. Jlut this argument do(»s not hold good. Tlio two sepaiuto accounts 
have been opened witii tho Collector b\ the two (;o*sha,rers a.greoably to a 
private arrangement betwcjon themselves, and for their own convenience. 
Defendants w’oi'o no [larties to this arrangement, and therefoi’o it does 
not alfect them. Neither does the separate registration of tho names of 
the co-shar(!rs in tho Collectorato rcuit-roll alter the natin-e of tho relation- 
ship which existed hetwoen the plaintilf and tlie (hdendants. As a nnitter 
of convenience, or hy a private ariangomont, they pay thoii’ rent to the twa) 
co-shar(!rs, or their representatives in int(*iost, separately, according to their 
shares. This does not render their jamas two separate jamas, one each under 
the two co-sharers, llosicie.-n, their tenures have not boon split up into two por- 
tions according to the shares [335] of the two co-sharers, and the rent ajipor- 
tioned to them. Conseciuently, they hold joint jam.as under the twai co-sharers, 
and according to the Full Ihuich Jiuling in (Inni ^nlluy^nn^ v. Moran (I. Ij. K., 

4 Cal., 1)0), plaintitf’s suits for enhancement will not lie, they being for 
enhancement of jjortions of the entire rcait. 

It has been argued by the plaintitf’s pleader that the defendants already 
p.ay him enhanced rent on his share, which the co-sharer of the one-fourth 
share does not get, the rent being jiaid to him at the old rate jiccording to his 
share ; but this does not malm an> difference in the nature of the jiresent suits, 
inasmuch .as the defendants jiay hut one jama for their I’espective tenures to tho 
twm co-sharers, according to their shares, though by iirivate airangoment, or 
otherwise, the jilaintilf has got a slight increase to his share. As I understand 
the Full llench lluling, it is a|»])licable to all cases of enhancement of rent by a 
co-sliarer. If the plaintiff has succeeded in obtaining a slight increa.se to his 
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aharc of ilio rciiL by tlio couseiil or otherwise of the defendants, his suits for 
furtlier enhaneenient cannot he entertained in the lace of the Kullllonchiiulin^.” 

The Munsif^ave a decree foi’ arrears of rent at tlie old rate, and dismissed 
the claiiri for arrears of rent at the enhanced I’ate. The plain till' apj)ealcd to 
the District JiuIljo, hut his appeal was dismisseil. lie then appealed to the lligli 
Court. 

Mr. bjvanH, Jhihoo Ilc.m Cfuinder Hftnrrji, llahoo Juhsk JJalKinj iHumi and 
Dahoo LliUdkah Muokitrjav for the .Vppellants. 

Jlahoo Ldll Moluiii Dan I'or the Respondents. 

Tlie Judgment of the Court (McDoNEl^L and FlKLI), dd.j wms delivered hy 

Field, J. --The jdaintit'f in this case is the din patnidarof the twelve-anna 
shai'c of a certain estate. It appears that this estate; was ori^iruilly a one-anna 
or one-sixtetjnth of a larger estate ; hut that jvdnt i>5 not niaterial to thequestion 
with which we have now to deal, and h»r the; puri)oses of this case, this one- 
anna share is taUen as sixteen a.nnas or a wliole estate. This three-fourths share 
IS regislercid on the, Colleetorate towzee under a separate; niimher, (>52, while 
tlu; remaining one-fourth share is registered under numher (JOl. Now it would 
[356] tippi^ai* that this sejiarate registration is merel\ for the |jinposes of the 
pa> niont of the (iovermnent i*evenue ; and it is admitted that the lands of the 
three-fourths or twelve-ii-nna share and of the one-fourth or four-anna share 
have never been separated hy metes and hounds. The i)laintiff, as dur[)atnidar 
of the thr(;e-lourths shai*e, measun'd the land in the occupation of the defen- 
dants, and servt*d noti(;e of enhancement under the pi‘ovisions of the Rent .\ct. 
^riie ^funsif and the DisI rict J udge; havi; held that this case falls within the 
])urview of tlu; Full Dench deci.sion in (ium Malioinnl v. Moran, (1. L. R., 1 
Cal., IXJ). 

It lias been contended lad'ore us hy the learned counsel for the apj)ellant, 
that the twelv(;-anna share constitutes a separate Uauirt', that tin; tenant has 
made a separate agreement for tlu; payment of the rent thereof, and that 
therefore tins twelve-anna share ought to lx; rogaide'd in the light of a separate 
tenure or t(;nanc\ , the whoU; rent of which is pa-vahle to tlu; jilaintiH' ; and 
that tlu; plaintirr is, tluaefore, entitled to enhiince the rent so payable to him 
as in respect of a separate tenure; or holding. 

We have carefull\ considered the argument addrijssed to us and tlu; cases 
wdiich have hecin (pioted. With r(;ference to these (;as(;s we think that most, 
if not all, of llu;m refer not to holdings of ciillivating l yots, hut to int(;rmediate 
interest I'xisting bet w'i;en the zemindar at tlu? top and the cultivating ryot at 
the bottom. The present (;ase is one of :i. culti\ating r\ot, and it is sought to 
))ut into operation the enhancenumt provusions of the Rent Law. It appears 
to LIS that, as the lands have ne\er he(;n se])arated hy metes and hounds, 
insuperahU; dilliculties would lx; created if the ow ium- of a twelve-amui 
intert;st in undivideil lands wert; allowed, und(;r the piovisions of the Rent Act, 
to enhance the rent of such share without making the projirietor of thei’cmain- 
ing share a party to the suit. We are, therefun*, of otiinion that the decision 
of the Courts below is correct, and wa; dismiss the appeal with costs. 

A 1) lira I dismissed. 


NOTES. 

[.SVi* the MoUjs to 1 Cl:d. Uli in tlu- J jUW Ropnr .s RojirniU ; xlso (USSr)) 11 Ciil. (ila (IJ17) ; 
GM (Gl(>) ; (lUOO) lA Jioiii. (510) 2 I5.>m. L. K. 2:36 ; UUOl) L'.L.U. (W.] 
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JJlil'lN BKHAIU lUJNDOPADHYA V. 


[ -6 Ind. Jur. S28] 

[357] AJ'PKLIiATHClVrh. 

T/ir lat Fehnuinj, 

Pkksknt : 

Mr. Ji:sTicK McDonkll AND Mi{. Justice Fidd I). 


hupin Mohiiri niin(lo])a(lhya Dofcndant 

versus 

hrojo Niitli Mo<)l<lK)j)a(1hya Plaintiff. 


MorltjUifr Dvervr K.nrulion — Ilcriiud of suit lies Judicata--iV>//Vi/‘ o/ 
adoption ( 'ojisirurtion. 

A ln'oiifflil 11 Sint on liis molt;^a^(^• a^^aiiist liis mortgagor and against .1, a per- 

son wlio liad pnrcli.isi'd tlic right, titie, and interest of the mortgagor in exeeiitioii of a mone\ - 
decree olitained against him snliNequentlN to tlie mortgage. Pending the mortgagi‘-suit, 
and liefore deen'e, J died, hut the suit n.is not re\iv«‘d against liis representatives. The 
usual moi(gag(’ ileeii'c was p.l•^s('d in fasourof tlie inortg.igee, who, in execution thereof, sold 
a portion of the mortgaged propertv to li. In a suit brought hy yj against the repre.sent.itives 
of .1 for the property pureliasi'd .uid for gemu’al relief-- 

ilcld, that the ilceiee in the iiiori.g.ige-suit was not hiiidingon the rejuvsentatives of A ; 
imr, mnler tin* provisions of Act \ lll of did the failure to revive sueh murtg.ige-siiit 

])revenf /V from hnnging the s(*eond suit against d’.s representatives. 

.\ Tlmdii gave a p<nver of adoption to his wife, directing that so long as the wife .sliould 
Jivi'she should remain in possi'ssioii of all his property, moveahle and immoveahle, ancestral 
as well as self-acijuirod. 

/A’/r/, that lilt' widow look a life-interest in her deceased husband’s ])ropert\ with 
remainder to the .idopled son, 

Mu'^siouiit IJlifnihnUi CluHnl/trii liJiolamtlh Thtilonn' (Fi. 11., 2 I. A., ‘25()) folhiwed. 

Porin of decree discussed, where a person who, atasah* in exeiaition of a mortgage-decree, 
has piiii’hased a p<u-tion of the nioi tg.iged propertv , brings a suit for that portion against the 
.issigiiee 111 iio.ssessioii as a niorlg.igor. 

Tills WHS ji suit liy oiiu liroju Niil.li Monkhopadliya, ])niyirig For ii dccliira- 
tion of light to eertain laud, Foi' possi'ssiou tlunvoF, and for gonoral relief. Thu 
plaintilT alleged that the proiic’^y in dispute had foi’inerly hoen the projierty of 
one N('niy (ihurn Haidar, win/ died leaving two sons, Shil) Chandra and Mhairali 
Chandra, who succeeded to the estate of their father and continued in ]»ossession 
of it as nieinhers of a joint Hindu family. IMuiirab Chandra died leaving as his 
sole heir a widow, Ijukhimoni, who continued to live in the joint family dwelling- 
house, with the other numiheis of the family. Suhse([Lientl v, Shih Chandra 
[3S8j died leaving Ids only son, Doorga (kiomar Haidar, his solo heir. Doorga 
Coomar dierl on the ll2th of January IH42, leaving him surviving two widows, 
Jvomal Ihidma and Lh’osonnomoyi. On the day ])ievious to his death, Doorga 
Coomar executcjd an anuniali puttro, wdierehy he gave to each of his wives 
power to ado])t a son, directing that, so long as the wives sliould live, they should 
remain in i)oss(?ssion of all his (Doorga Coomar’s) properties, moveahle and 

* Appesil from Appelljite. Decree, No. Ul)2 of 18S0, agiiinst the (lecjrec of J. 7^\ Jlrowiic, 
Esq., Ofhci.itmg J udge of the 24-Pargsiiias, dated the Hist of March JH80, ailirming the 
decree of Baboo Janoki Nath Dutt, Additional Munsif at Aliporc, dated the IDth May 1871). 
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immovoable, ancestral as well as self-acquired. Under this power Prosonnonioyi 
adopted Shukrnoy Haidar as her son, and, afterwards, Koinal Padnia adopted 
successively Kaliprosonno Haidar and Bireshur Haildar as her sons. Liikhinioni 
died on tlus 29th of November 1864, and on her death Shukrnoy took and 
held possession of the wliolo estate, as next heir in reversion on tlio death 
of Liikhimoni and as son of Doorga Coomar Haidar. On the 16th of 
September 1873, Shukrnoy borrowed from Radha Mohiim Mondol the sum 
of Rs. 3,000 on giving a mortgage ol an eight-anna share of certaiti pro- 
j)crty (including the disputed land) as collateral security for repayment. The 
mortgage deed, wliich was in the form of a conditional sale, recited that the 
property mortgaged had been acquired by Shukinoy as lieir of Doorga Coomar. 
On the 3rd of June 1874, one IJmesh Chandra Banerji purchased the ju’operty 
in dispute at a sale in execution of a money-decree which ho had obtainecl against 
Shukrnoy and Prosonnomoyi for money which they liad horrowecl from him. 
In 1876, Radha Mohun Mondol brought a suit upon his mortgage, making 
Urnesh Chandra Banerji a party. Umesh Chandra ditMl pemding tlie suit and 
before decree, but the then plaintiff took no steps to have the suit revived as 
against liis rei)resentativc. The suit was decreed, and in (jxocution the mort- 
gaged ])ropcrties (including the disputed land) were sold to the plaintiff’ on the 
6th of November 1876. The latter, having failed to get actual ])ossession, insti- 
tuted the present suit, on the 11th of November 1878, agairist the tenants in 
actual possession of the land and against Bepin Behari Banerji, the heir and 
reiuesentative of Umesh Cliandra Banerji. 

Various tiefences were set U]) on the foregoing state of facts. The Munsif 
decided that Bc))in Behai i’s rights were not affected [359} by the decree i)assed 
in the mortgage-suit Evuvm MomUtzooddreu v. Unj Coomar Das (14 

B. L. R., 408; S.C., 23 \\^ R., 187), SoohiuiH v. Isliar DuiL .V/.s.svr 

(21 \V. R., 150); that the ])laintiff had succeeded to the rights of Hadha Mohun 
Mondol Sifud Emam Momtazooddven Jlaj Coomar (14 Jb L. R., 108 

S.C., 23 W. R., 187), (iofire llandhoo Shaiitra Mohapaltur v. KalvrjHido 
Banerjcc (23 W. R., 338), Cnpi Nalk Sniff v. ShaoSahaff Snaj, (B. Ij. J^, Su]). Vol., 
72 ; S.C., 1 W. R., 315) ; that the pioperty in dispute was the ancestral pro- 
l)erty of Doorga Coomar and his uncle, Bhairah Chaiulra ; that the family had 
always rcMuained joint; and that the ado])tion of Kaliprosonno Haidar and 
Bireshui' Haidar was invalid in huv Goprv Ijol \. M assamat Sirr i'hundraolvr. 
niilioojtr (II B. li. R., 391 ; s. ( ., 19 W. R., 12). The Munsif also remarked 
that “ the fact of Shukinoy ’s leciting in the mortgagcj deed that he had acquir- 
ed the jiroperty as heir of Doorga Coomar cannot in any way affect the 
plaintiff’s right, for as it is found that Shukinoy iiad a valid right to the 
liroperty, it is immaterial whctlier he asserted that right under a W’rong or 
right title.” The Munsif ordered “ that the plaintiff do get a decree for 
Rs. 835, to 1)0 recovered from the disj)uted property w ith costs and interest at 6 
per cent., w'ith a declaration of lien for that sum over tlu*. disj)ute.d propiu ty.” 
The District Judge on aiijieal upheld the Munsif’s decision, and dismissed the 
appeal with costs. 

The defendant Beiiin Behari Banerji appealed to the High Court. 

Baboo Srccnath Dos.s and Balioo Kashi Kant Srn, for the Appellant. 

Baboo Mohfish Ckiinder Chowdhnj and Bal)oo Trafflokf/a Nath Mittcr, for 
tlie Respondent. 

The Judgment of tlie Court (McDunell and Fikld, JJ.) was delivered by 

Field* J. — The facts of this case arc a little conijilicated, but when they 
are understood, we think that no real difficulty [360J will he experienced in 
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HEPIN HEHARI IUTN])OFAI)HYA D. 


(lisjiosii)^ of Uie points wliicli have been argued before us. Bbairab Chandra 
Haidar and Shii) Chandra Ilaldar were uterine lu’ofchurs, J3hairab Chandra 
died first, leaving* a widow Lukhimoni, who died in Auf,^hrari 1271 (2Uth 
November 18G1). Shib Chandra died after the deatli of Hhairab Chandra and 
})efore the death of I jukhiinoni, and was succeeded ])y a son Door^a Coomar 
Ilaldar. This son subseciuently died in Pous J24H (Pith January 1842), leav^ 
in;,^ him surviving two widows, Komal Padnia Dabi and Prosonnomoyi. 
Doorga Coomar ^ave his widows a j)ower to a(h>i)t a son ; and in execution of 
this power Sliukmoy was adopted by the yount,^(jr widow, iVosonnomoyi. On 
the Kith Sej)tember 187J, Sukhmoy Ilaldar borrowed Ks. 3,000 from one 
Kadha Mohun Mondol, and as security for the payment of this amount, he 
jnortf'a^ed im ei^dit-anna share of the property specified in sclietlule A annexed 
to the plaint. On the .‘hd June 1871, a portion of this lU’operty (includin^^ 
half a cotta of land winch forms tiui subject of the present suit) was sold in 
execution of a nujiuw -dcicrec; obtained by (UUi ITmesh Chandra Banerji aj^ainst 
Sukhmoy Ilaldar and his adoptive mothei Prosonnomoyi, and was purchased 
by IJmcsh Chandi-a Paiuirji, the decree-holder himself. The effect of this 
purchase was f,o make Pmesh Chandra. Panerji the assij^nee of the mort^^a^or. 
II mesh Cliandra Panerji has since died, and defendant No. 3, who is the 
ai)i)ellant before us, is his minor son and heir, anil defends this suit by his mother 
and Hiiii^'dian SriMMiiati Nistarinee Dabi. Suhseiiuent to this jjurchase by 
Uniesh Clnnidra Hanci]i, liadha Mohun Mondol brought a suit upon his 
mo)‘t;^aj 4 e-hond in order to eidorce his lien against the mortgaged |)roperty. 
Th(? parties to that suit were Kaitlia Mohun Mondol, the mortgagee, as plaintiff, 
and Sukhmoy Ilaldar, the mortgagor, and IJmesh Chandra 13an(*rji, the assignee 
of the moi'tgagor, a,s defendants. Umesh Chandra Panerji died while, the suit 
was pi'iiding ; and no stops were taken to make his heiis oi‘ representatives 
parti(!S to the suit in liis i)lace. 

Now the first point winch has heen |)ressed uj)()n us is, that the mortgage- 
suit is a bar to the present suit ag.iinst the ap|)ellant, who is the heir and 
representative of llmesli (vhandra [361] Panerji : inasmuch as Umesh 
Chandra Panerji was a jiarty to the mortgage-suit, it is said that the 
claim undei' the mortgage has become res jialicdla, ; and that tlie mort- 
gagee having omit ted to mn>ke Urnesirs re])resentative a ])arty to the suit so as 
to bind liim by the decree is not now cntitliMl to bring a second suit 
against such re|)resentative. We think that if the former suit on the 
mortgage-bond had heen instituted after the i)resent Code of Civil Pro- 
cedure had come into operation, this contention would be sound, regard being 
had to the express piovision of s. 371’ ; but no such exiiress pi'ovision was con- 
tained in the old Co^l(^ Act N 111 cd' 18o!); in other words, that Code did not 
expressly provide that when a suit ahafiss, as regards the defendant oj* one of 
the defendants, no fresh suit shafl he brought on the same cause of action. In 
the ahsenc.e of these provisions, we cannot say that, under the former Code, 
the abatiMiient of a suit liad the effect which is now' given to it by the express 
provision of s. 37 1 of the pre.sent Code. Without such express provision the 


JsJTi'iit of oil 

piirlirs’ rights. 


* [Src. :J71 : -Wlioii a suit ahali'.s or is disinissod iiiidor this 
Cli.ipk'r, no frc.sh suit shall he brought on the same t-ausL* of 
action. 


Ihit lh(5 [MTson claiming to lie tlic h'gal representative of the deceased bankrupt or 
insolvent plaiiitjfT, may apply for an order to set aside tlie 
.Application to set asiih' order for ah.itenirMit or dismissal ; and if it be proved that lie 
ahatemeiit or dismissal. was prevented by aiiv suHicient cause from continuing tlie 

suit, Court shall s(*t aside the abatement or dismissal upon 
such terms as to costs or otherwise as it thinks fit.] 
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present suit can bo biincfl only if the subject-matter of it is res judicata. In 
ordei* to make such matter rrs judicata , it must liav(^ been decided or deter- 
mined in the former suit betwecai the parties to the present suit or parties 
under whom they claim. Jt is not possible to suy that this matter was (lecided 
in such former suit between the mort^'ii^^ie ami Umcsli, w ho was dead, or the 
representative and heirs of II mesh Chandra Hanerji, who w"(.*re. not ])arties to 
such suit, at the time when jiid^mi d. was delivereil and tlie decree made. 
We think, therefore, that that former suil is not a. bar to tlie ])resent suit. 

Radha Mohun Mondol havinj^ obtained a deei’ee on his morl',^a«e-bond as 
af^ainst the morti^a^^or onl>, proceedtid to execute that decree: and on the (ith 
November 1870 tlie jnoi*t; 4 af*ed jiioperty was sold in exee.ulion. It a])pears 
that the rest of the jiiopin ty, otluu* tluin the half cotta of land w ith w'hich the 
lii’esent suit is conceined, was purchased by the morlj^a^ee, decree-holder, 
himself ; and the plaintiff in the present case purchased half a cotta out of the 
nine bij’has w’hich w’ere mortgaj'ed under the bond. 'I'he plaintiff having*’ 
endeavoured to take i)oss(*ssion of thehali cotta so |)in chascd by him, was resisted 
by the appellant, who claimed a title to the iirojxuty under the [362] auction- 
purchase of the Hrd June 1871 to which refereiuio hasalready been made. There- 
upon the plaintiif instituted the ])resent suit ; and, aftcsr st^ttinj^' forth the facts 
in his plaint, he asked, amongst other things, that he should bo declai etl entitled 
to ])ossession of this half cotta of land, and furtlusi* that the Court would 
give him any relief to wJiich ho might be found to be entitled. 

Several questions were raised and decided before the Munsif, and one of 
those questions was, that Sukhmoy Maldar had, at the time wJien he executed 
this mortgage-deed, no interest in the i)roperty. The Mimsif has dealt w’ith 
this point in the following manner: lie considered Unit Sukhmoy Haidar 
was entitled to the eight-annas shave which originally belonged to l^hairab 
Chandra Ilaldar, and w'hich upon Hhairab Cluuulra’s death (h'seended to his 
widow liukhimoni Debi ; that, after her death in Aughran 1271 (Novernher 
18()4), Sukhmoy Haidar, as her luui under Hindu law’, was entitled to this 
moiety of the properts . The mortgage-deed, as a mattei* of fact, si)ecified that 
wdiat wnis mortgaged under its ])rovisions was tlui proiuM’ty which Sukhmoy 
had inherited from his adoptive father Doorga Coom;ir, and the IMimsif w’as of 
opinion that, under the ucuui fadtro as regards this moiety, — that is. the 
moi(d.y wdiich originally belonged to Shib Cluindra. and on his death belonged 
to Dooi’ga Coomar, - Sukhmoy had no title theielo until the death of Pi’o- 
sonnomoyi (and admittedly Prosomiomoyi was alive at the time of the execu- 
tion of the mortgage-deed) ; but inasmuch as Sukhmoy had a good title to the 
othei’ moiety, that is the moiety which originally belonged to Phairab Chandra, 
it appeared to the IMunsif inmuiterial whether Sukhmoy moitgaged the moiety 
W'hich he inherited from liukhimoni, or the nuuet.N which ho would have 
inherited with absolute title on llu* death of Prosomiomoyi. It ajipears to us, 
that this w^as not a satisfactoi y w’ay of dc'aling with the question. What 
Sukhmoy mortgaged was the moiety which he had inherited from his fathei* 
Doorga Coomar ; and if at the time of the executi()n of the mortgage-deed ho 
had, as a matter of fact, no interest whatever in this moiet\ w hich he could alie- 
nate or encumber, there was nothing which eouhl have pa.ssed to the mortgagee 
under the bond. [363] Put it has heen w’ell contended upon the authority of the 
case of Muiuiamut Jihaqhutti Dace v. ilioirdhrjj lihalauath Thakoor {h.W., 2 T.A. 
206), that the effect of the vcuiu putiro w'as to give to tlu^ widow a life-interest in 
a moiety, and that Sukhmoy Ilaldar, being the remainder nuin, was entitled to 
deal wdlli the property sulqect to the life-inteiest of the wudow\ We think 
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that this contention is correct, and it boin^ sulmitted tliat Prosonnomoyi is 
now (lead, we think that the appellant can derive no benefit from tlie objection 
taken before us on this point. 

The other points which were raised in the lower Courts have not been 
seriously contested Ijefoi’e us, and they are all concernetl witli (luestions of 
fact into which wo cannot enter on second a])peal. 

The next (luestion raised uj^on the appeal is concerned with the form of 
the relief f,Manto(l by the decree of the lower Court. The decree of the Munsif 
^Mves to the plaintifT Us. Hilo, whi(jh it directs to he realized from the disputed 
proixnty, -that is, the half cotta, tof{ether with costs and interest at six per 
cent., and makes a (Uxdaration of alien in respect of this sum upon the disputed 
property. Now it is first contended that, u])on the plaint as oi’iginally framed, 
this is a relief to which the i)laintin' is not entitled. It appears to us, that this 
contention oii^ht not to succeed. The heirs of (Jmesh Cdiandra Uanerji, the 
assignee ol the mort^^a^mr, are not hound by the decree passed in the (u i^dnal 
niort^^a^^e suit, and the present suit may fairly he re^Mirded as in the nature of 
a supplementary suit hrou^^ht for the purp(jse of binding the assignee of the 
mortgagor. In this view we think that it was proj)erly directed that such 
portion of the mortgage-debt as might be fairly cast upon this half (^otta of 
latid should 1)0 declared to he a lien thereupon and recoverable by the sale 
theJ’eof : and this in effect is what the decree of the Munsif has done. The 
property is in the possession of the assignee of the mortgagor wlio is entitled 
to redeem on i)aying olf a fair proportion of the mortgage-debt ; and this the 
decree of the Munsif give)s the assignee an opportunity of doing. Then it is 
furthercontended that, the sum of Bs. 8,‘I/)with costs and [364] interest, which 
is by tlie decree of tiie Munsif made recoverable from the half cotta of land, 
is not a fair apportionment (]f the mortgage lien upon this which is but a small 
portion of tlie whole [iroperty, — that is, nine biglias which formed the subject of 
the original mortgage This of course is a matter wliicii cannot be dealt with in 
the absence of tlie evidence, ft has been c(^ntended before us, that the plaintiff’s 
suit ought to bo dismissed, because the other persons have not been made 
jiarties, and because there is no evidence upon the record upon which a fair 
apportionment can bo made : but it appears to us that, having regard to the 
somewhat complicated nature of the matters involved, this would not bo a 
reasonable course. As already pointed out, the plaint, as originally filed, con- 
tained a prayer for general relief ; and wo think that the relief whicli has been 
given l)y the Munsif’s decree comes well within this prayer for general relief. 
Hut we think that when, at a late stage of the case, the Munsif decided to give 
this particular form of relief, he ought to have raised and tried an issue, 
which would have allowed the parties an opportunity of showing what was 
a fair apportionment of the mortgage lien upon the half cotta of land. It has 
been said in the course of the argument that the whole of the mortgage-debt 
was, or could have been, realized from the rest of the property ; and that, under 
any circumstances, no more than a very small fractional share 1^*) of the 
debt ought to bo chargeable upon this half cotta. That is a matter upon which, 
in the absem^.e of evidence, we offer no opinion. We think that the reasonable 
course will be to remand the case to the Court of First Instance in order that 
the Munsif may i-aise and try an issue as to what sum is a reasonable appor- 
tionment of the mortgage-debt upon the half cotta of land. The appellant has 
expressed liimsolf willing to abide by the ultimate result. If it should turn 
out that a larger amount than Bs. 88/) ought fairly to bo apportioned upon the 
half cotta of land, he will have to pay such larger sum ; but if a lesser sum, ho 
will be entitled to the benefit. In deciding this question, it may be well to 
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observe that the price actually realized by the sale of the mortgaged property 
under the mortgage- decree, [36i} though good primd facie evidence of the 
respective values of the half cotta and tlie rest of the land is not conclusive. 
It may be that this half cotta is proportionally more valuable than the rest of 
the property. Then as regards the api)ortionment the time at which the res- 
pective values of the two portions of the property should he taken is tlie time 
of instituting the present case, in wlilch the plaintiff seeks to obtain what is 
in effect a supplementary decree ; and it may well he tliat the price realized 
at the sale under the foi-mer mortgage-decree for the half cotta of land is in 
consequence of the lapse of time or for other good reason not a fair apportion- 
ment of the total amount due under the mortgage. Witii those directions, the 
suit will he remanded to tlie Court of First Instance ; and tlie costs of this 
Court will abide the result. 

Case remanded. 


NOTES. 

[The explanation of Hiikm Chanel in his ]U‘s Judicata (IH'jl) pp. 400, 407 is instructive 
As pointed out in this case, the position would be diiTeit nt under the C. P. Codes from 1877, 
as another suit would be barriid. As regards the point of title by estoppel (3G‘2, 3G3), see also 
‘29 All. 1G3. 

As regards the reservation of life interest bv deed c>f adoption, see also (1891) 13 
All. 391 (393).] 


[8 CaL 365] 

.\rPELLATE CIVIL 


The Tth h\dn’Hanj, ISS'J. 

PHESENT : 

Mr. Justice Ccnnincham and AIr. Justice Tottenham. 


Forbes Defeni 1 an t 

versus 

Sroe Jail .Jha and others Plaintiff’s. 


Deiu). Act VIII of 1809, s. '47 — Kjeclment — Limitation. 

Section 27 of Beiig. Act VIII of 18G9 applies only to sueh suits for possession as the 
Court is asked to decide irrespectively of any title, but siniplv on the ground that the plain- 
tiffs have been ousted otherwise than b\ legal means. 

In tliis case the plaintiffs staled that they lield in possession an ancestral jote 
of 201 bighas of land at Sultanporo in the district of JJurdwan ; that Mr. Forbes, 
the defendant, had instituted suits for arrears of rent, and for ejectment 
against one of the plaintiffs, Sri Tjall Jha ; that Forbes obtained decrees in those 
suits without the knowledge or information of the plaintiffs, “ hut, before 
carrying out the order of ejectment, and after it, the plaintiffs were recognized 
as tenants as before, and rent of those jotes was received and receipts granted 
and the decree was satisfied in full.” The plaint further stated, that, “ not- 
with- [366] standing the rent was received and the tenancy recognized, the 

* Appeal from Appellate Decree, No. 854 of 1880, against the decree of P. Comley, Esq., 
Officiating Judge of Purneah, dated l‘ith February 1880, modifying the decree of Baboo 
Hem Chunder Mittor, Munsif of Arrariah in Arrah, dated the 30th September 1879, 


4 CAL,— 33 
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defendant instituted a criminal suit under s. 530 " of Act X of 1872, with a 
view to desti oy t.ho jote jamas and to forcibly take possession of them from 
your ])etitioners. The Criminal Court by a summary trial, passed an order 
for possession in favour of the defendant on the 8th of March 1878, on 
account of which the jote-i‘if,dit of the plaintiffs is wholly affected.” The 
present suit was instituted on the 5th of March 1879, praying that “ posses- 
sion be delivered by adjudication of right and cancelment of the order of the 
Deputy Magistrate of Hasaiilporc, dated the 8th of March 1878.” 

The Judge of the lower Appellate Court said : — “ T have no hesitation in 
finding that the defendant was put into formal possession under the ex parte 
decrees obtained by him o]i or before the I5tli of September 1877. That such 
Avas tlio case appears from the rlei)osition of Posen Lal Putwari, and is con- 
sistent with tlic probabilities of this case. This view is corroborated by the 
finding as to actual possession from October 18G7 to March 1878, but the 
very fact of i)roceedings in a Criminal Court having been necessary would also 
tend to indicate that the (hdendant’s possession was much contested.” As to 
the questioji in respect of which this case is reported, namely, whether the 
suit was not barred by limitation under s. 27 of Peng. Act VIII of 1869, the 
Courts below do not seem to have come to any distinct finding, though both 
Courts decid(Hl in favour of the plaintiffs. 

Mr. (\ (rrei/o}!/ for the Appellant. 

]3abo(:) Taruck Nath Stni for the Respondents. 

The Judgment of the Court (CUNNINGHAM and TOTTENHAM, JJ.) was 
delivered by 


Cunningham, J. (who, having stated the facts above sot out, continued): — 
As to the ])oint of limitation, wo are not prc))ared to hold that the 
lower Courts wore wiong in deciding the point in favour of the plaintiffs. 
Looking to the course of decisions of this Court we think it is clear, that 
s. 27 of Heng. Act VTTl of 1869 applies only to such suits for possession 
as the Court is asked to decide irrespectively of any title, [367] but siiniJy 
on the ground that the jilaintiffs have been ousted otherwise than by 
legal means. In the present suit, the idaintitts allege a particular right, 
say that the defendant brought his ejectment suits without the knowledge 
of most of them, and pray for an adjudication of their right and for possession. 
We are of opinion that, under the rulings of this Court, wo are bound to hold 


* [Sec. 580 -Whoncvi 


Magistrate how to pro- 
ceed if aiiydispute coiKU’ni- 
iiig land, etc,, is likely to 
cause breach of the peace. 


r the ^lagistrate of tlic District, or a ^lagistrate of a division of a 
District or Magistrate of the first class, is satisfied that a disjiute, 
likely I induc-(i a breach of the peace, exists concerning any 
land, or the boundaries of any land, or concerning any houses, 
water, fisheries, crops or other produce of land, within the 
limits of his jurisdiction, 
such ^ragistrato shall record a proct'cding stating the grounds of his being so satisfied, 
and shall call on .ill parties eoiiiieriied in sucli dispute to attend his Court in person, or by 
agent, within a time to h(» fixed by siieh Magistrate, and to give in a written statement of 
their respective claims, as resjiects the fact of actual possession of the subject of dispute. 

Such ^fagistratc shall, without reference to the merits of the claims of any party to a 
right of jiosMCssioii, procei'd to inquire and decide which party 
is in possession of the subject of dispute. After satisfying him- 
sidf upon that point, he shall issue an order declaring the 
])arty or pm ties to he entitled to retain possession until ousted 
!)v due course of law, and forbidding all disturbance of posses- 
sion until such time. 

Explanation . — Such ^fagistrate may satisfy himself of the existence of a dispute likely 
to induce a breach of the peace from a report or other information ; but the question of 
possession must be decided on evidence taken before him.] 


Party in poss(“,sioii to be 
continued until ousted by 
due course of law. 
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that this suit does not come within the rule of limitation contained in s« 27. 
[The rest of the judgment is not material for the puri)oses of this report.] 

A ppeal (I ismi ssed. 


NOTES. 

[See (1890) 17 Ciil. 926 (928) a dec-isi- .i under the lieiig.il 'reniiiiL\ Act of 1885.] 


[8 Gal. 367 lOC.L.R. 441] 

AiTELLATh^. CfVlL. 


The fJt/i Fehntary, 7'S'rS:^. 

Prksknt : 

Mr. Justick McDoneli. and Mu. .Iustice Field. 


In the matter of the Petition of Bhagabuti Clinrn Bhuttacharjee Chowdhry. 


Bhagahuti Churn Bhuttacliarjee Chowdhry 
versus 

Bislieshwar Sen and others. ‘ 

Salem execution of dreree — IrrcyHlaniy — Code of Civil Procedure 
(Act X of hS?7), s. :ill. 

The word.s “ any purson wlmso ininiovvable propcitv has bt'on sold ’* in s. .^11 of the Code 
of Civil Procedure, do not include :i p'.*rs»)n who has purchased thi* same property at a prior 
execution -sale, such prior sale not Iniving been conlirmed. 

This was an application to set aside a sale in execution of decree on the 
ground of irregularity. The property, wiiich had fornierly belonged to one 
Brojokishore Sen, was, in execution of a money- dee lee against him. sold to 
the applicant on the 21st of duly 1880. Brojokisliore had pi'eviously mort- 
gaged the property to Sonatun Sha, and the existence of this litni was didy 
notified on the occasion of the applicant’s purcluise. In execution of a 
mortgage-decree obtained on this mortgage, the property was sold to Bisliesli- 
war Sen, on the 20tli of January 1881. Tin' apjdicant objected to this sale, 
on the ground of irregularity in publishing anti conducting it. though the sale 
to himself, on the 21sb of July 1881, was not conlirmed untd the lUth of 
February 1881. The District Judge rejected the application, on the ground 
that the applicant had no locus standi. Tlie lattei’ appealed to the High Court. 

[368] Baboo Kally 'Mohun Doss and Baboo liycuntli Nath Doss for the 
Appellant. — Section 311 should lie read and construed with reference to ss. 313, 
314, and 316 of the Code of Civil Procedure. The word ‘ had’ in s. 313 seems 
to indicate that a purchaser gets the projierty as it exists at the date of sale, 
and not at the date of confirmation, and although under s. 316, the title of the 
auction-purchaser is not complete until the sale is co?ifirmcd, yet he is entitled 
to object to all irregular dealings with the property after the dat.e of sale. 

•Appeal from Origin ill Order, Nos. 20*1 and 201 of 1881. jigaiust l,lie order of Baboo 
Juggadurlabh Mozoomdiir, Onicijiting Second SubordmaU' Judge of Eiirridporu d.itod the 
2Gth March 1881. 
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Even if the applicant is only in the position of a person claiming under a 
contract for sale, yet, under the existing law, he is entitled to ask for specific 
performance, and tlie right of property passes from the date of the contract, 
subject to tlio vendor’s lion for non-payment of purchase-money — Rajah Mohesh 
Namin Sing v. Kishrmmnd Misser (9 Moore’s I. A., 321 ; S.C., 5 W. R., P. C., 
7); Mahadoo Begum v. Sgud Ifnhechaol flosseiii (l/i W. R., 44); Eajkisliore Nag 
V. Mudhoosoodun Rog (20 W. R., 385) ; Kalce Churn Lrirce Gossahi v. Latla 
Muddun Kishorc (7 W. R., 317), 

Baboo Srinath Doss and Baboo Issur thunder Chiickerbutig for the 
Respondents, 

The Judgment of tlic Court (McDOxVKLL and FIELD, JJ.) was 
delivered by 

McDonell) J. — Tliis case has been argued at very considerable length, and 
a large amount of irrelevant matter has, wo think, been introduced into the 
argument. The facts are very simple. The ai)])ellant purchased, on the 21st 
July 1880, at a sale held in execution of a money-decree. Tliat sale was not 
confirmed till the 19th February 1881. Meanwhile, the same property was 
sold, on the 20th January 1881, in execution of a decree obtained upon a 
mortgage- bond, Iiy whicli the property so sold was pledged, that decree declar- 
ing the lien and authorizing the mortgagee to enforce it. The appellant claims 
to come in under s. 311 of tlie Code of Civil Procedure, and ho questions the 
regularity of the proceedings under which the sale of the 20th January 1881 
took place. 

[369] Now, the only question which has to be decided is, whether the 
appellant, who had been the successful bidder at the sale of 21st July 1880, 
but the sale to whom was not confirmed till the 19th February 1881, can bo 
said to be, within the meaning of s. 311, a “person whose immoveable 
property was sold” upon the 20tli January 1881. 

It appears to us that tliis question must be answered in the negative. 
There can be no doubt that the words “ any person whose immoveable property 
has been sold” are not to be restricted to the judgment-debtor alone. That 
has been decided in Krishnarao Vrnkatesh v. Vasudev Anant (11 Bom. H. C. 
Rep., p. 15) and the same point has been several times decided in the same way 
in this Court. But we think it impossible to say, that a person the sale to 
whom has not been confii mod is, within the moaning of s. 31 1, a “ person 
whose immoveable property has been sold.” In the case of Khajn Putthanji 
(T. L. R., 5 Bom., 202) it was held that the jnirchascr’s right to a sale-certificate 
accrues wlien the sale is coni'rmed ; and in the case of T/tA:rtra?« v. Satvaji 
Khanduji (I. L. R. 5 Bom., 200), it was held that a purchasei* who has not 
obtained a certificate is not entitled to ask the Court to put him in possession of 
the property. Now, on the 20th January 1881, the appellant could not have 
obtained a certificate, because the sale to him had not on that date been con- 
firmed. He was, therefore, not in a jiosition to ask the Court to put him in 
possession of the property ; and wo think that the words “ any person whose 
immoveable property has been sold ” must be understood to refer to property 
dc facto and not to property dcjurc. Were it to be otherwise decided, it would 
follow tliat any person who alleges that ho has a good title to property which 
is in iiho possession of another person, might claim to come in and object under 
s. 311, and the result would l^e, that the Court would have to enter upon an 
enquiry which ought to form the subject of a separate suit. We think this could 
not have been the intention of the Legislature : and we are of opinion, therefore, 
that the appellant was not entitled to come in under s. 311, and question the 
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regularity of [370] the proceedings under which the sale of the 20th January 
1881 was held. As to what may beliis riglits in a separate suit, we pronounce 
no opinion. 

This appeal must he dismissed with costs. 

Appeal dismissed. 


NOTES. 

[WHO MAY APPLY TO SET ASIDE AN EXEGUT10N-S.\LE- 

Thc C. P. (J. 1908 (). 21 r. 90 (1) mentions the derrce-holder, or .in> person entitled to 
share in a rateable distribution of asselsy or whose interests are offeeied bij the sale. This 
altered provision gives legislative re(!ognition to previous decisions to that effect : sec also 
(1885) 13 Cal. 345 ; (1888) 15 Cal. 488 ; 10 (^^al. 490. Persons claiming by a paramount title 
are not within the rule, as their right is unaffected by the rub; (1898) 23 Bom. 450 ; 181. 
Sec also (1912) 17 C. W. N. 80; (1911) 38 Cal. 418; (1900) 33 Cal. (>39 ; (1909) 13 C. W. N. 
G54.] 


[8 Cal. 370 10G.L.R.346] 

APPELLATE CIVIL. 

The 10th Fehnianj, 18ti2. 

Presi:nt : 

Mu. Justice IMouris and Mr. Justice O’Kinealy. 


Muttyjan and others Plaintiffs 

versus 

.\hmed Ally and others Defendants. “ 


Mahomedan Law — Administration — Creditor s suit —Pdrtj/ to suit — Suit 
against heir in possession, assets. 

After the death of a IMahomcdan, several of his creditors sued his widow and daughter, 
and obtained dccrcc.s against the assets of the deceast'd, which assets had conic into the 
possession of the motht;r and daughter. Jn execution of these dcyrecrt portions of the pro- 
perty were sold ; thereupon two married sistcr.s of the deceased, who lived with their hus- 
bands apart from the widow and daughter, sued .is hciis of the dccca.sed to recover their 
shares of the property sold. 

Held, that the property of the deceased ha\ing been atlaelicd and sold in payment of his 
debts, the plaintiffs’ suit must be dismissed. 

When a creditor of .i deceased ^lahoint'daii sues the heir in possession , and obtains a 
decree against the assets of the deceased, such a suit is to be looked upon as an adiniiiis- 
tration-suit, and tho.so heirs of the doce.isod who h.ivc not been made parties cannot, in the 
absence of fraud, claim anything but what reiUciiiis after the. debts of the testator have been 
paid. 

Mussainiii Niizcerun \. Moidvie Ameermytldecn \V. R., 3), Assnmathemnessa Bihce v. 
Rolf Lutchmcepiit Stngh (I. D. R., 4 Cal., 112), KisJurio Khan \. Jc wan Khan (1 Sol. Rep., 
26), Khajah Ilidayntoollnh \. Jim Jan Khanuni (3 Aloorc’s 1. .V., 295), Jiazajjet Jlossein v. 
Dooli Chiijul (I. L. R. 4 Cal., 402) referred to. 

The facts of this case are set forth in the Jiirlgmont of the lower Ajjpellate 
Court, which is as follows : — 

“ Mahomed Wasil died, leaving ono widow, the defendant Misrijan 
one daughter, the plaintiff Nuziina, and two sisters, the plaintiff's Muttyjan 

* Appeal from Appellate Decree, No. 1172 of 1880, against the decree of Baboo Mothura 
Nath CrUpta, Subordinate Judge of Chittagong, dated the 7th April 1880, reversing the decree 
of Baboo Dinesh Chunder Roy, Munsif of Hat Hazaree, dated the 10th September 1679. 
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and Jibunncssa. After his death, the defendant Bhola Ga/i obtained one 
decree, and tlie defendants Kaindar .Vli and As^ar .Mi, [371] another decree, 
against the assets of Mahomed Wasil deceased, who, in the suits in which 
those decrees were passed, was represented by his widow and daughter. 
When those decrees wore being executed, and the assets of the deceased 
Mahomed Wasil attached, the plaintiffs instituted the present suit, alleging 
that the defendants had fraudulently and collusively obtained decrees, and 
that the plaintiffs were not hound by those decrees. During the pendency 
of this suit, tlie disputed ])roperties were imt up to sale and purchased by the 
defendant Kasim Ali, who was added to the number of defendants, and who 
contended, inter <dia, that the decrees were not collusive ones, and that the 
sales could not ho sot aside even if the docrocs were to be reversed. The 
Munsif held, that the minor Nuzima was not properly roi)resented in the 
former suit ; that there was not any doubt as to the extent of the shares of the 
plaintiffs ; and that the former decrees were not free from suspicion. Against 
this decree an aiipeal has been ])roferrcd, and the points for decision are : 
(i) were the decrees obtained fraudulently, and (ii) arc the plaintiffs entitled 
to have the sales cancelled. 

‘ As to the first issue, there is not an iota of evidence to show that the 
decrees were fraudulently and collusively obtained by Misrijan and the 
judgment-creditor, defendants. It is one of the fixed principles of law that 
fraud cannot be presumed. Hut in the present suit, there is no reason what- 
ever to suspect that all the defendants are in the same boat. The subject- 
matter of the suit is not a valuable property, and that so many persons would 
combine for a property of small value, is not very lu’obabltf, though not 
impossible. 

“ One of the reasons set forth by the Munsif for suspecting the vainness 
of the actions of the judgment-creditors is, tliat all the heirs of Mahomed 
Wasil were not made parties to the foi*mer suit. The creditors of Mahomed 
Wasil had made his widow and daughter parties to those suits. The sisters of 
Mahomed Wasil were not in possession of the property left by him, nor were 
they living in their father’s or rather brother’s house. They were married 
women, and were living with their husbands. That being so, there was nothing 
suspicious in the former suits. The mei’e fact of omission of the names of the 
first and second plaintiffs, as the heirs of Mahomed Wasil, does not go to 
show tliat it was done fraudulently. 

“ The otiier reason assigned by tlie Munsif is, that the plaintilf Nuzima was 
not properly rci^i-esentedin the foi'iner suits. One of [372] those suits was 
decided on the ‘2nd Novombe. 187H, by the present Munsif, and if he found that 
one of the defendants in that case was not properly represented, he should 
have removed the name of such person from among the defendants, or should 
have appointed the minor’s mothci* ;;uardian ad I ' tern of her minor daughtei. 
Misrijan w’as defendant for self and her minor daughter, and decrees were 
passed against them both. It may safely bo inferred from the above, that 
Misrijan was allowed to I’eprtsent lier minor daughter, though through the 
laxity of procedure or oversight no order was passed on the subject. 

“The plaintiffs aver that the defendant Jafur Ali has been inducing 
Misrijan to marry the former’s son, Ahmed Ali. If these defendants were in 
collusion wdth each other, they could contract a marriage between themselves 
and Misrijan could bestow her daughter in marriage to Ahmed Ali, and thus 
could secure tlu^ interests of both the mother and the daughter, because the 
defendants Misrijan and Jafur Ali must have been in collusion when the former 
suits wore brought^ and Nuzima was surely unmarried at the time. She is 
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still a minor, and the present suit has been brought by her husband in collu- 
sion with her mother and aunts. Be that as it may, 1 do not see any reason 
to suppose, nor any evidence to prove, tliat tlie former judgments vvei'e 
fraudulently obtained by some of the defendants. 

“As to the second point, it is neither alleged nor made out that the 
execution-decreo-sales were brought about by fraud. The i)lain tiffs preferred 
petitions of objection and they were »‘eject6)d. The subject-matter of the case 
was brouglit to sale with the knowledge of the first plaintiff*, and some of their 
witnesses were present at the time and place of tlie sale. But the plaintiff's 
did not take any step to save the property from sale. 

“ It is ti'ue that there is no dis])ute as to the shares of the plaintiffs ; but, 
according to the tenets of Mahomedan law, out of tlie property of a deceased 
Mahomedan, his burial and funeral expenses should bo defrayed first, then his 
debts should bo liquidated. If all the assets of a deceased person be consumed 
in paying his debts off', his heirs-at-law cati certainly get nothing.” 

The Subordinate Judge then reversed the decision of the Munsif and 
dismissed the suit with costs. The plaintiff's apjiealed to the High Court. 

Mr. Twiddle for the Appellants. 

Baboo Ankliil Chundcr Sen for the Bespondents. 

[373] The Judgment of the Court (Mouhis and O’Kinkaly, JJ.) was 
delivered by 

Morris, J. This was a suit to set aside certain decrees on the ground 
of fraud. One Mahomed Wasil died in January 1878, leaving a widow, a 
daughter, and two married sisters. The two latter did not reside in the family- 
house, but the liouse with the other property of the deceased remained in 
the possession of his widow and daughter. Subsequently, and in the same 
year, throe suits were brought by different plaintiff's against the widow and 
daughter to recover certain sums ))or rowed by the deceased, and in execution of 
the decrees obtained in them, the property left by the deceased was sold and 
purchased by the defendants Kaindar Ali and Asgar Ali. The sisters, the 
iffaintiffs in the present case, were not iiarties to these suits, and the claim 
now put forward by them is — l.s7, that the d(?crees were fraudulent, and i^nd^ 
that, even in the absence of fraud, their shares, amounting to six annas, could 
not pass to the purchaser. They ask for a declaration to this effect. The 
daughter also seeks to obtain a similar declaration on the ground that she was 
not properly represented in the creditor’s suits. 

The cliargo of fraud has not been cstablislied, and the argument put for- 
ward on behalf of the daughter is, in our opinion, untenable. Tlie only point, 
therefore, now in issue is, whether the sisters are entitled to the declaration 
which they seek. This subject has boon dealt with from diff'erent points of 
view in the decisions of our Courts. They all support the contention now 
raised on behalf of the respondents, that the sisters cannot obtain their shares 
of the property sold. The first is that of Mufifimnat Nuzeerun v. Moulvie 
Ameerooddeen (24 W. K., 3), according to which, following the analogy of the 
Hindu law in the case of a Hindu widow, the defendants in the former suit 
may be considered as having been sued in their rG])resentative character only 
and what passed at the sale in execution was the property of Mahomed Wasil. 
A second case — that of Assnma thcvinessa JJibre v. Boi/ Lnichmeeput Sinqh 
(I. L. B., 4 Cal., 142) — ignores the extension of this principle of Hindu law 
to Mahomed ans, and approves [374] of the procedure provided in the Hedaya 
for the guidance of Mahomedan law officers, and the judgments thereon are 
apparently to the effect that one of the heirs in possession may stand as litigant 
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on behalf of all the other lieirs with respect to anything done to or by the 
deceased, whether it be debt or substance. 

The third view is opposed to dealing with this question on either of these 
grounds, but recognizes all creditors’ suits as in the nature of administration- 
suits. This principle was laid down, so far back as in 1799, by the Sadr 
Dewariy Adahit, in the case of Kisliwiir Khan v. Jen un Khan (Sel. Rep., 25). 
A creditor’s suit is there declared to he in tiie nature of an administration-suit, 
and, as such, an heir in possession is bound to account for any assets tliat may 
have come into his hands, and to that extent is liable to pay the creditors ; 
the residue, if any, being divided among the heirs. This form of decree has 
been approved by their Lordsliips of the Privy Council in the case of Khajah 
IlidaijiUoolla/i v. Uai Jan Kkanuni Oi Moore’s I. A., 295) ; subsequently again 
by their Lordships, in tlie case of Bazmjct lloascin v. Douli (Jhuyid (I. L. R., 4 
Cal., 402). We think that this is the proper principle that must guide us in 
the decision of the present suit, because in the former suits by the creditors, 
the property of the deceased Mahomed Wasil was attached and sold in pay- 
ment of his debts. We, therefore, aflirin tlie judgment of the lower Appellate 
Court, and dismiss the appeal with costs. 

Appeal di.wiissed. 


NOTES. 

MAHOMEDAN LAW— SUIT AGAINST SOME HEIRS 0NLY'> 

Mr. h\ B. Tyiibji givos ii lucid statement of the principles in his Muhammadan Law 
(19l.'J) pp. 501 et Siui. While the views of the High Courts of Calcutta and Bombay are as 
expressed in this case, ‘il Cal. :U1 ; (1887) Ti Bom. 101 ; (1895) ‘20 Bom. 338; the 

view of the Allahabad High Court is that the other heirs arc not bound, (1901) ‘23 All. 263; 
also see (1885) 7 All. 716; H‘2‘2 ; tlio ^fadras High Court is of the opinion that the other heirs 
are bound when the heirs sued arc in possession of the whole property : — 

(1902) ‘26 Mad. 734. See also (1901) P. L. ii. 74]. 


[375] APPRLLATE CIVIL. 

The Idfh Fehniartf, 

Prksknt : 

Mr. Justice Cunningham anh Mr. Justice Tottenham. 

Thakur Doyal Defendant 

vcrs 2 is 

Ram Narain Singh Plaintiff. " 

Onu.s probandi- Ecidence -Jaf/ir tenure — Aulednd Chant — Suit for 
possession — Landlord and tenant. 

By a sail ad dated March 1854 , the plaintifT's ancestor granted to B, the defendant’s 
ancestor, a jagir of a certain mau/a. B died in 1872, and plaintiff subsequently brought a 
suit to recover possession of the mauza, alleging that the grant to B was an ordinary service 
jagir. The plaintiff filed a kabuliat which had been executed by B, the terms of which support- 
ed the plaintiff’s allegation as to the nature of the grant. The defendant alleged that the 
grant was auladad, hut failed to produce the sanad or account for its non-production. 

Held, that the plaintiff was entitled to a decree. 

* .Vppeal from Appellate Decree, No. 1895 of 1880, against the decree of H. L. Oliphant, 
Esq., Judicial Commissioner, Chota Nagpore, dated the ‘21st Juno 1880, reversing the decree 
of Colonel H. M. Boddam, Deputy Conimissioner of Hazaribagh, dated the 3rd June 1879. 
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Maharaja Juggemath Snhee r. Mmaamut Ahlad Kniriir (19 W. R., 140) distinguished. 


This was a suit for possession of a maiiza. The plaint, which was filed 
on the 20th of September 1878, stated that the niauza in question belonged 
to the plaintiff’s ancestor, who, by a sanatl, dated tlie IGth of March 1854, 
granted a jagir thereof to one Bhola Ram, ])ai tly in consideration of an annual 
rent of Rs. 18, and i)artly in payment of Ins services as hhuntlari of the 
hhandars of certain villages belonging to the grantor; that Bhola Rain died in 
October 1872, when tlie plaintiff was a minor under the jurisdiction of the 
Court of Wards ; and that, since the death of Bhola Ram, the jagir 
(which then reverted to the plaintiff) was held by tlie defendant, who claimed 
to be entitled thereto as lieir of Bhola Ram. The idaintiff filed a kabuliat 
signed by Bhola Ram, in which the latter undertook to observe the terms of the 
sanad of 1854. The defendant, wlio was the daughter’s son of Jihola Ram, alleged 
that, according to tlie sanad, tlie jagir wa.s given auladad, and that the kabuliat 
was a forgery. The Court of Fir.st Instance found that the jilaintiff liad failed to 

f rove that the gi’ant to Bhola Ram was for life, saving, that if it had been so, 
376] “ this would have been mentioned in the kabuliat ])roduced by the jilaintiff, 
and the jagir would not have been stated to have been given on condition of 
khair khaki only.” The defendant did not ])roduce the sanad, but having, in 
the opinion of tlie Court of First Fristance, sulliciently accounted for its non- 
production, he was allowed to give oral evidence that the jagir was granted 
aulndad. The suit was dismissed with costs. 

On apiieal, the Judicial Commissioner, having stated the facts set out in 
the pleadings, continued “1 have now to conskler the question of onus : and 
having regard to the relative iiosition of the two parties, and the nature of the 
tenure which is set up by the defendant, it aiijiears to me that the Deputy 
Commissioner has thrown tlie onus of jiroof on the wrong ])arty, and this 
view would ajJiiear to be supported by the Bi ivy Council decision in the case 
of llajah Pralilad Sra v. Ilajciuha fus/nrr S/ufjIt (2 B. L. R. (P. C.)., Ill ; 
S.C., 12 Moore’s 1. A., 292), wherein it is set fortli : ‘The a])pellant is the 
zaniindar ; as such be has a pr/md facte title to the gross collection from all the 
mauzas within his zaniiiulari. It lay upon the respondents to defeat that 
right by proving the grant of an intermediate tenure.’ In the present case 
the plaintifl' is admittedly the zaiiiindar, and it is for the defendant therefore 
to prove the grant set up by him. He relies on a sanad, which is said to have 
contained the expression \iuladad,' and which is alleged to have been given 
by the former proprietor of the estate to Bhola Ram, and this sanad he was 
bound to iirodiice or else to account satisfactorily for its non -production. It 
lias not been produced, nor has any evidence been ofl’ercd to account for its 
non -production ; and in tliese circumstances, and seeing that it was admittedly 
in the power and under the control of the defendant, secondary evidence in 
regard to its contents cannot be received. The defendant clearly has no right to 
retain possession of the village, unless he, as heir of Bhola Ram, can 
prove the grant made to him * aiiladad ' ; and as he has entirely failed to 
prove this, the iilaintiff is entitled to a decree.” The (piestion as to the 
genuineness of the kabuliat was not touched upon. The riecree of the Court 
of [377] First Instance having been rever.sod, the defendant appealed to the 
High Court. 

Baboo Ilem Chunder Banerjec and Baboo Jogesh Chimder Deg for the 
Appellant. 

Mr. Mmdies for the Respondent. 


4 CAL.— 34 
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The Judgment of tlie Court (Cunningham and Tottenham, JJ.) was 
delivered hy 

Cunningham, J. -In tliis case the plaintiff who is the zamindar of an 
estate, elainis on the ^n-oiind that, on the IGth March 18.04, a service jagir was 
granted to one l^Iiola l^handari ; and that the grantee subsequently executed 
an iki-arnaina setting out that tlie gi-ant was an ordinary service jagir. The 
plaintirr further states that the grantee lias since died, and accordingly claims 
to resume. 

The defendant, who is admittedly the lineal descendant of Bhola Bhandari, 
set \i\) the case tliat he liolds under his sanad, which, he contends, departed 
from the ordimirv terms of a service jagir, ina.smuch as it contained the word 
(tnUuhtil , — /.c., descenddile to heirs generally, lioth male and female. 

This sanad lias not been produced, and the Court below lias found that no 
satisfa,ctory evidemai has liecm given to account for its non -production. This 
being the ease, tluj Judge has lu*ld that the onus lay upon the defendant to 
show the s])eeia,l terms of the sannd which he sets up, and in the absence of 
the sanad or of satisfactory iiroof to account for its non-production, that this 
onus lias not heen discharged. We think that, in so doing, the lower Court 
has acted i ightl\. 

Eeference has heen made in the course of the argument to the case of 
J KfKirrmdIi Salur v. Mussumnt . I hlad Kou'tir (19 W.K., 140) hut in that case there 
was a material diffeiyuico from tlie present, as the defendant there sot up a per- 
fectl> different grant from that alleged by the plaintiff' : and therefore, in default 
of the plaintiff jiroving his grant, their Loi’dsliips observe that no basis for the 
action had heen laid. In Hie present instance the grant has been admitted ; 
its terms are proved by the statement of the plaintiff corroborated by the 
ikravnama ; and the defendant [378] has failed to give either proper evidence 
of the special terms of the sanad which he sets up, or any legal explanation for 
its non -production. 

We think the lower Court was right, under the circumstances, in deciding 
against the defendant, and this appeal will, therefore, he dismissed with costs. 

A ppca I d isviifised. 


2GG 



CALLY NATH (fcc. V. CHUNDKU NATH c^C. [1682] LL.R. 8 Cal. 879 


[8 Cal. 378 lOG.L.R. 207 6 Ind. Jur. 467] 

ORIGINAL CIVIL. 


The 2()th Fcbriianj, 

I’KKSKNT : 

Siu RicHAiii) Ganth, Kt., Chief .Justice, and Mk. Jcstick Pontifex. 


Cally Natli Niiiigli Chovvdliry IMaintiitV 

W.S//.S 

Chumlcr Nath Nauj^h Cliowcihry and othc'is DofondaJits. 


Ilindit Law — Will- Gift to nravdsoiis after death of annuitauLs — Vestinq 
not postponed — Inconsistent declarations rejected. 

A testator, after eliarftiug certain aiinuitios and otlier ]\iyin(Mits on his osL.itt', gave the 
whole of his proiDerty to Ins grandsons in these words . — “ 1 give the wli<ile of mv property 
to my grandsons ; but until those portions of the said property and the monthly stipends 
which I have given to some to enjoy for the natural term of tlu'ir lives shall revert to the 
estate after their deaths, my estate, shall not he divided amongst any of mv grandsons or my 
great grandsons. After all the pensioners have died, and after the (•njoyment of the said 
pensions and property shall have ei'ased, the I'xeeutor's powers shall be annulled, and then 
my grandsons and my grandsons’ heirs, — that is to say. my gre.it grandsons, — shall be able 
to divide the whole of the property and t.ike their father’s shares.” 

Ho further directed that, for five years after his death, his f.inuly should remain joint, 
and allowed to his executors Rs. 100 lor family expenses. 

Held, that the will contained siilUeii'iitly direct words of present gift to the grandsons, 
and that the clause in which it nn.is aticmptcd to postpone the enjoMiient in possf'ssion. and 
other clauses which directed aceimiul.ition, must be rejt‘cted or disregarded .is inconsistent 
or repugnant. 

i/c/d also, that the fact that the estate was subject to p.irl lal Lru.sts or ch.irgi's did not 
postpone the vesting in possession ; nor would it, even according to English law, let in grand- 
sons of the testator born after his death during the continuance of the trusts. 

Alaiujnnianjnri Dabec v. Soiifaiioni Dahce (ante, p. ir#7 : S.C., 11 L. R., 1‘21) di.scussod 
by PONTIFEX, J. 

Appeal from tho ilecision of Wilson, J. 

This was a suit brought for tlie construction of the will of one Rajniohun 
Naugh Chowdhry. 

[379] Rajinohun died on the oth July 1880, leaving him surviving a 
widow and two sons, Chunder Nath and Cally Nalli. Previously to tho 
testator’s death the family of Chunder Nath consisted of six sons, all horn in 
the testator’s lifetime; and that of CaJJy Nath, of one daughter. Cally Nath 
separated from the family in October 1880. 

By his will, dated the 4th July 1880, the testator appointed Chunder 
Nath executor, and gave, amongst other gifts, certain pensions to be paid to 
certain persons named, and a sum of Rs. 75 for five years to Cally Nath 
should he choose to separate himself from the family ; and aflei* the ex])ivation 
of tho live years he gave certain landed properties to him for life, and oilier 
landed properties jointly to Cally Nath and Chunder .-Nath for life. 
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The more important directions in the will wore those contained in paras. 
1, 3, 14, 17, and 19, which were as follows : — 

In /jura. 1 the testator enumerated his family in those words: “ I have 
two sons and f*randsons survivin^S Sreeman Chunder Nath Naugh Chowdhry, 
Sreeman Cally Nath Naugh Chowdhry, and my grandsons Sreeman Wopondro 
Nath Naugh Chowdhry and Sreeman Soorendro Nath Naugh, and others 
wliose names will he mentioned hereafter. ” 

Para. 3 — “ For the first five years after my death, my son, grandsons 
and all the other mem hers of my family shall live in commensality in one 
house. They sliall not he al)lo to separate, and in order to meet tho household 
expenses, I allot Rs. 400 to my son . . . and no one else shall receive a 
separate allowance for ex])enses.” 

Para. 14 — “ T give the whole of my proi^crty to my grandsons ; but until 
those portions of tho said ])roperty and tho monthly stipends which I have 
above given to some to enjoy for tho natural term of their lives shall 
ijevert to the estate after their deaths, my estate shall not be divided 

amongst any of my grandsons or my great grandsons. After all tho 

pensioners have died, and after the enjoyment of the said pensions and property 
shall have ceased, the executor’s powers shall he annulled, and tlien my 
grandsons and my grandsons’ heirs, — that is to say, my grt'.at grandsons, — 

shall he able to divide the whole of tho property and take their father’s 

shares. ” 

[380] Panf.il — “ My daughtci* or daughter’s sons, or my grandsons’ 
daughters or tluiir daughters’ sons shall never he able to inherit my estate. 
My family shall inherit my estate in the male line only.” 

Para. 19 “ The executor shall, with tlie money of the estate, preserve 

in iiroper repair tlio family dwelling-house in Kristo Singh’s lane and at 
Arhaliah, a.nd the sons and sons’ wives who have possession of certain rooms 
in the Arhaliah family dwelling-house shall continue to liold possession of 
them ; no other partition of the same shall bo made. ” 

Chunder Nath took out probate on tho 1st October 1880. On the 17th 
July 1881, Cally Nath brought this suit against Chunder Nath and tho six 
infant sons of Chundei- Nath, making sundry charges of misconduct in carrying 
out the objects of the will against Chunder Nath, and asking that the will 
might ho construed and an account taken of tlie estate of the testator, and for 
])artition of the cstatci so far as it had not been validly disposed of, and for a 
receiver. 

Mr. Jackson and Mr. Stokoc for the Plaintiff. 

Mr. Bonncrjcc. and Mr. TrcvcAijan for the Defendant, Chunder Nath Naugh 
Chowdhry. 

Mr. Paht and Mr. Mookerjen for the other Deferirlants. 

Wilson, J.— I think tins is a very clear case. This is a suit for the 
construction of the will of Raimohiin Naugh Chowdhry, and is l^rought by 
the plaintiff as one of tho two soiis who survived tho testatoi’. He asks to have 
the will construed, for an account, for partition, and for other relief not now 
insisted on. He is entitled to have the will construed and tho rights declared 
so far as they concern liim, and to such relief as follows. The whole real 
controversy turns upon para. 14 ! roads para. 14] . 

Tf that clause is effectual as giving an absolute estate to the grandsons, 
subject to life- interests and annuities and other charges created by the will, 
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the plaintiff is entitled to nothinf^ but what the will f*ives him. If the clause is 
void as doinj,^ something which the law does not allow, the plaintiff is entitled 
to a half of the estate as heir, and to a partition. 

[381] The clause “ 1 give the whole of niy property to my grandsons, Ac.,” 
is said to bo void as a gift to a class, some members of which may not come into 
existence till after the death of the testator. 1 do not think that this is so. 

Before a])plying the rule which il is sought to ai)ply, a Court must bo 
satisfied, on' the construction of the gift, that the gift is clearly to such a 
class as falls within the rule. In the jircsent case the rnattei* is jdain beyond 
any reasonable doubt. In tlio first clause wo have a guide to the uieaning of 
the testator when ho speaks of grandsons ; in it he purports to enumerate his 
family, he says, “ I have two sons and grandsons surviving, — the middle, 
that is to say, the second son, Sreeman Chunder Nath Naugh Chowdhry, and 
the third son, Rreeman Cally Nath Naugli Chowdhrv. and my grandsons, 
Wo])endra Nath Naugh Chowdhry and Sreeman Soorendro Nath Naugh and 
others whose names will be mentioned hereafter.” As a matter of fact ho does 
not name the others afterwards. Those words clearly show what ho has in 
mind when lie speaks of grandsons, — namely, living gi*a,ndsons, two named and 
two others whose names would be mentioned afterwards. Then he says in 
the 14th clause,- “ I give tlie whole of my property, Ac.” If that was alone, 
it would be clear, and give his living grandsons the whole, hut the clause goes 
on with a pi*ovision, “that after all the jKuisioners have died, and after the 
enjoyment of the pensions and j)ropoi-ty shall have ceased,” the grandsons and 
the grandsons’ heii’s arc to divide tiie property. 

Tliose words, i think, only express over again, what was sulliciently clear 
without them, that the grandsons take, sul)ject to the i)rovisions, particular 
estates, and that when those estates are exhausted, the>, to whom iie makes 
an absolute present gift, or their heirs, mav divide the property. 

It was contended, however, that clause 17 makes a difi’crence, “ my 
daughter or daughter’s sons, or my grandsons’ daughteis or theij- daughters’ 
sons shall never be able to inherit my estate. My faniilv shall inherit my 
estate in the male line only ” 

1 think that does not control the gift to the grandsons for two reasons. 
In the first place, I think it may ho well read as, s])eaking of the estate, of 
matters at the time of the testator’s [382] death and as expressing an inten- 
tion (such as in the Taijorc case (9 B. L. K., 477) was held to fail) to disinherit 
particular heirs at the time of his death. If not, then L think the princi])les 
laid down in the Tatjore c((se (9 H. L. R., 477) must bo apjdicd, if there bean 
attempt to control the line of inheritance whicli tlie law contemidatcs. 

If the gift to the grandsons in para. 14 is an absolute gift, and if para. 19 
attempts to say that the proi)crl y shall only descend in a particular line, the res- 
triction is void, and tliogift in i)ara. 14 in*evails. Tlic plaintilV, therefore, is only 
entitled to what is given him in the will. Paragraph 3 gives him 75 rupees a 
month for five years. Paragraph 6 gives him a riglit after live years to enjoy for 
life certain property mentioned in the schedule to the will, and during that 
enjoyment to have the Government revenue paid. Baragra|]h 13 gives him tho 
right to enjoy for life two gardens, one exclusively and the other jointly with 
his brother, and ho is entitled to those and to no other rights. As he has 
substantially failed, ho must pay the costs. 

From this decision tho plaintiff appealed. 
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Mr. (with him Mr. Stokoc and Mr. M, M. Ghose) for the Appellant. — 
The main question is as to whether, as regards the bulk of the estate, there 
is not an intestacy. No one is to come into enjoyment of the estate till 
all the annuities ai'c satisfied. iVfy objections to the will are — (i) that the 
estate is not given to any one till after the ))ensioners should die ; (ii) that 
tlie gift to grandsons in the 14th ])ara. of the will is bad, as being a gift 
to a class some of the members of which might bo born after the death 
of tl)e testator ; (iii) that there is in it an invalid attempt to create a novel 
form of inlieritance. | PoNTIFEX, J. — In Saunders v. Vautie.r (1 Or. and 
Ph., 240) there was a gift to sons, ]iost])oning enjoyment till they reached 
25 ; tl)ere tlu'. gift was good, l>iit the provision i:)ostponing the enjoyment 
was rejected. Gahth, C.-I. — Do you contend tliat there is no gift to 
the grandsons at all ?| Yes; and I also say that there is no indication 
in the will that the testatoi* intended that there sliould he any owner of 
the estate until the period of distribution arrived. The word ‘grandsons* 
means the same throughout the will ; groat grandsons [383] take by purchase. 
The rules for ascertaining the olqects of gifts to children as a class, so 
far as i-elates to the period of their coming into existence, are set out 
in Ilayos and Jarman’s Concise Forms of Wills, p. 210: l.s^ — If no period 
of distribution is named, the (dass is ascertained at the death of the 
testator ; 2ar/ —When a period of distribution is named, that is the time for 
ascertaining the class ; 3iv/ A gift to the children, the distribution of whose 
shares is i^ost])oned till majority or some other age (which none of the class at 
the testator’s decease has attained) embraces the children living at the tes- 
tator’s decease, and also (hose who come ni esse before the eldest attain the 
prescribed age, wdien the distribution pro UniLo takes place, and after boi’n 
children are excluded; Wi — A gift to children preceded by a life-interest includes 
the children living at the death of the testator, and those who come in esse 
in the lifetime of the iirior devisee or legatee, whose death is made the period 
of distribution. [PONTlFEX, J. — The question is, whether there is any 
period of distribution at all ; see Snnjleton v. Gilbert (l Ch. Go\., 68). The 
proper question which arises is. whether the gift is to the grandsons 
subject to the life-estates, or to the annuitants, and the remainder to 
the grandsons.] The estate is subjected to trusts for partial purposes, such 
as the raising of Rs. 400 for maintenance and charges for marriage expenses, 
I'kc. These trusts postpone the vesting in possession, and let in grand- 
sons of the testator who may be lirirn after his death during the continuance 
of the trusts. The case of Gardner v. James (6 Beav., 170) shows that a gift of 
residue in trust, after payment of annuity to A for life, to apply residue in pay- 
ment of maintenance of chihiren of B till 21, and after death of A, and at the 
age of 21, to pay the whole lesidue to the children of /?, was held not to bo 
confined to children living at the death of the testatrix. The learned counsel 
furtlier cited the case of /n re. Edmondson s Es*ade (L. R., 5 Eq., 389) as 
showing the meaning of the word ‘vesting;’ '^.m\ Barnaby Tassclt {\j. 

11 Eq., 363) and iJe.visnie v. Medio (1 Bro. Ch. Gas., 537) as to the gift to 
the grandson not being one to the grandsons in pnesenti. The canon of English 
law, thercfoie, [384] shows that such a gift as the present to the testator’s 
grandsons is not confined to grandsons who are in existence at the death of the 
tesoator; but such a gift is bad in Hindu law, as being a gift to a class, some 
of the members of which might be born after the death of the testator. The 
testator has endeavoured to postpojie tlie enjoyment of the gift to the grand- 
sons by saying they shall not i)artition the estate till the annuitants are dead. 
Such a restriction is void as being reimgnant to the gift to the grandsons : see 
Mokooudo Lull Shaw v. Gonesh Chinirier Shaw (I. L. R., 1 Cal. 104). The 
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property is given to no one for five years, and trusts for accumulations are void 
under Hindu law — Kumam Asima Krishna Dch v. Kiimara Kiiviara Krishna 
Deb (2 B L. B.,0. C., 11). See, as to accumulations, Mayne’s Hindu Law, 
para. 356. 

Mr. Evans (witli liim Mr. Bonneiieo) for the Respondents.- -The question 
is as to whetlier the grandsons are not intended to be the beneficiaries, and 
whether the clause postponing eiijoyinunt must not he rejected. It is enunciated 
in Tagore v. Tagore (9 B. L. R., 377, at p. 395) that if an estate wore 
given to a man without express words of inheritance, it wouJd carry an estate of 
inheritance ; if there were, however, superadded words restricting the power of 
transfer, the restriction would he rejected. Now here there is a complete gift with 
a provision against partition. The English canons of construction should be 
sparingly applied to Hindu wills. The provision in clause \ A does not refer to the 
period of distribution, but refers to the usual method of partition belonging to 
Hindu estates. Anshntosh Diitl v. Dnorga Chum Chatterjee (L. R., 6 1. A., 182) 
is a case where directions given in a will were inconsistent with the interest given, 
and such directions were rejected. T am treating the will as an ordinary will 
apart from the Hindu Wills Act. 1 say that the testator has attempted to 
postpone the enjoyment ; the fetters on the condition must drop of! ; and a 
vested interest is given tr) the grandsons when this is done, by the first 
part. As to vesting, sec Itexcan Persad v. Radha Beahif (4 Moore’s I. A. 
137); and /S'. M. Knshuaramani J)asi v. Ananda Knshna Bose (4 
B. L. R., O. C., 231, at p. 295), as sliowing that where a will is 
[385] bad in some respecds, the ])roperty, if vested ih trustees, should he left 
in their hands in order that they may carry out such of the ))rovisions of the 
will as are valid. See also the Chief Justice’s judgment in the latter case ‘ as to 
trusts.’ As to the power of an executor, see Hrujuuath Deg Sirkar v. S. M, 
Annandamagi Dasi (8 B. L. E., 208). My second point is, that this being a 
will under the Hindu Wills Act, the estate is vested in the executor: see s. 179 
Hindu Wills Act. Before the Hindu Wills Act, the words of the will would 
show in whom the estate vested. Section 293 lays down that the assent of an 
executor is sufllcient to pass a legacy. T'ho Hindu Wills Act was passed before 
the Tagore ease (9 B. L. R., 377) was decided by the Privy Council. The 
present gift is one to the grandsons, and the bequest is (under s. 98 of the 
Succession Act, wliich is made apidicahlc to Hindus by the Hindu Wills Act) 
confined to such as were alive at the testatoi-’s death. I rely upon the 
construction of the Hindu Wills Act as given in Alaugauiaujori Dabee v. 
Sonamoni Dabee {ante, p. 157 ; S.C., 9 C. L. R., 121) in aid of my contention 
that the present gift was a valid one to the grandsons. 1 ask the Court to 
construe the word ‘grandsons ’ as grandsons alive at the death of the testator ; 
but if it is held that the word ‘ grandsons ’ is to include unborn grandsons, 
then 1 ask that the Court should not hold that the class is vitiated. 

Mr. Bonnerjee on the same side. — In the 3rd para, of the will the testator 
uses the words “ his sons and all the other members of his family for the 
meaning of the word ‘ family,’ see the case of Khcltcr Mohun Mullick v. 
Ga 7 igamoni Mullick (unroported) decided by WHTTh:, J., in whicli it was held, 
that the word signified “ members existing at tho time of the death of the 
testator but on appeal the word was said to comprise the relations of the 
testator, whether by marriage or blood, who formed members of his household 
at the time of his death. No words of inheritance are necessary to give the 

f roperty to the grandsons ; there is nothing in the will to cut down the gift 
386] by saying that gi’andsons who are to come into existence at a future 
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time is meant. Section 98 of the Succession Act does not contravene the 
Hindu law as laid down in tlie Tagore case (9 B. L. R., 377), and we fall 
under s. 98 as ])ossession is not deferred. 

Mr. PiKjh in vepl>. — With }-ej4ard to tlie Hindu Wills Act there is nothing 
to show that there is atiy dill'ercnce between the 3rd and other sections, as 
decided by Mr. Justice WlI^SON, in Mamjaninninri Dabec v. Sonamoni Dabee 
(ante, p. 157 ; s.(’., 9 C. \j. R., iiil). Section 154 of the Brobate Act amends 
ss. 2 and 3 of the Hindu Wills .Vet. [PoNTfFEX, J. 3^ho way 1 look at tlie Hindu 
Wills Act is, that, at the beginning or end of each section introduced from the 
Succession Act, you must add the proviso or qualification contained in s. 3 of 
the Hindu Wills Act.] So far as there is any difference between the saving- 
clause iji the Probate Act and tlie saving-clauses of the Hindu Wills Act, it 
ought to 1)0 that the two clauses have the same effect, and not, as Mr. Justice 
Wilson has held, that they have not. Where there are different Statutes in 
2 mri niatena, though made at diffVu’ent times, or even expired, and not refer- 
ring to each other, they should he taken and construed togetliej’ as one system, 
and as exiilanatoiy of each other — Jie.r v. Lojulale (J Burnnvs liep.,‘j445, at 
p. 44H). As regards wdiat ought to he looked at in construing Statutes, see Holnie 
V. Gim (L. H., 5 Ch. Div., 901, at i). 905>) ; see also The Kiufj v. Inhabitants of 
Taunton (9 B. and C., 83 1). The Hindu Wills Act should not be made to 
extend tf) something that it has not been intended to extend to. As regards 
construing the words of an older Statute in reference to words in a later 
Statute in pan materia, see JlaUe v. Whijte (Ij. 11., 3 Q. B., 28G). [PONTIFKX, 

J. -- With regard to the ' construction of Statutes, see Doneqall v. Lai/ard 
(8 H. Ij. C. 4()0I . As to the provision as to the estate vesting in the executor, 
there is nothing in the Hindu law to prevent a person vesting his estate in his 
executor. On the (]uestion of remoteness, see Soudaniincaj Dossee v. Jogcsh 
Cdiunder Dntt (i. L. H., 2 Cal., 2(52). [PoNTTFKX, 3. — If vou can show that 
[387] there was a distinct period of distribution, then the arguments in the 
case you have just cited may come in. But 1 look upon the gift of the estate 
as already vested, and tlie enjoyment alone post])oned.J In s. 329 of Mayne, 
it is laid down, that it is essential to the validity of a gift that possession should 
be given to the donee. If you cannot post])ono the enjoyment of a gift inter 
'inyas, you cannot do so by will. Possession must follow the gift. [PONTIFEX, 
J. — I do not see that the case of Soiidamine!/ Dossee v. Jogesh Chunder Duit 
(1. L. R., 2 Cal., 262) is to the contrary. 1 You cannot include after-born 
grandchildren and postpone the vesting, and the Court will not chose between 
those inconsistent objects so as to give elfect to the one and disappoint the 
other —Leake v. Ttobnison i'l Mer., 303, at p. 389). [Gauth, C.J. — There is 
no question as to the rule of Hindu law ; the only question is whether we 
should read tliis will so as to apply the rule.] I say there is nothing in the 
will to show that the testator intended to disinherit his sons ; he did not intend 
to substitute any one else in their place, [PoNTlFEX, 3. — It seems that it 
was his intention to cut out his sons altogether and to benefit his grandsons 
after accumulation. J As to how far a Court may go in construing a will of a 
testator in a different wav to what he intended, that is laid down in Tagore 
V. Tagore (4 B. L. R., 103 ; s.c. on ap., 9 B. L. R., 377). 

The Judgments of the Court (Garth, C.J., and PoNTIFEX, J.) were 
as follows : — 

Pontifex, J. — Wo are of opinion that tlie decision of the Court below is a 
correct decision, and that the testator's will contains a sufficiently clear gift to 
his grandsons living at his own decease. 
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It is true that the testator endeavours to postpone tlie possessory enjoy- 
ment of his grandsons to a period of at least five years from Ins doatli; and 
that he directs an accumulation of the profits of his estate for a very much 
longer period. But his will containing, as in our opinion it does, sufficiently 
direct words of jn’osent gift, the clauses in it which attempt to postpone the 
enjoyment in possession, and to direct accumulation, must he rejected or dis- 
regarded as inconsistent or repugn int. 

[388] The fact that the estate is subjected to trusts or charges for yarUal 
purposes, such as the raising and i)ayriient of Jis. 400 per mensem for the main- 
tenance of certain members of tlie testator’s family ; the substitution at the 
end of five years of a life-interest in a certain portion of the estate for tlie claim 
of one of the testator’s sons to maintenance out of Hs. 400 per mensem, and 
the charges for marriage expenses of other members of the family ; — this fact 
does not, in our opinion, postpone the vesting in i^ossession, nor would it, even 
under English law, let in grandsons of the testator born aftei' his death and 
during the continuance of those trusts or charges- SinqleUm v. Gilhert (1 Cox., 
Ch., 68) and Hill v. Chapman (3 Bro. Ch. Cas., 390). And reasonable as it no 
doubt was for English Courts to lelax tlie general rule, which rc(iuires that a 
class of legatees must be in existence at the death of the testator, by putting 
such a construction on bequests to a class of kindred, as would admit or let in 
all born before the period of (listribution, it would certainly not be i-easonable 
in the construction of Hindu wills to make such a deiiarture from the general 
rule, if. as 1 understand the law, it is not oven now possible for a Hindu to 
make a gift by will to a person unborn at his death, because the result would 
be that the gift would bo invalid ah nuiio Irom the possil)ility of its including 
persons unborn at the testator’s decease — Sowdamtneu Dosavew. Jo(jesh Chun- 
der Duit (I.L.H., 2 Cal., 262). 

And this leads me to offer some obscM vations on the Hindu Wills Act, 
and the case of Al(m(ia}nanjon Dahoe v. Sonainani ])ahcc j). 157 ; S. C., 

9 C. L. R., 121) decided therein. 

On the argument of the i)resent appeal befoie us, that case, and the con- 
struction wdiich it put upon the Hindu Wills Act, were relied upon by counsel 
for the grandsons in aid of their contention that there was a valitl gift to the 
grandsons. 

In our opinion, as I have aheady said, the grandsons are entitled 
irrespective of the Hindu Wills Act and the construction so put upon it. For 
the decision of the present case therefore it is not nocessaiy foi‘ us to express 
our opinion on the authority of the case cited. But as Counsel addressed a consi- 
[389J derablo part of their argument to that case, and as 1 may not again have 
an opportunity of expressing my individual opinion upem it, I do not like leaving 
it without remark, though of course any remai ks 1 make must bo treated as 
extra-judicial, and as only the personal opinion of myself. 

In the first place I agree with the learned Judge that, in construing the 
Hindu Wills Act, we are not at liberty to go behind it and enquire what were 
the motives for its introduction ; and after the ruling of the learned Judge to that 
effect, it would perhaps have been better if the extiact from the Calcutta 
Gazette had not boon stated in the Report (p. 127 of 9 C. L. R.). But it does 
not appear whether s. 3 of the Hindu Wills Act was inserted before or after 
the report of the Select Committee, and it seems to me impossible for us to 
dive into the mind of each member of the majority who passed the Act ; and it 
may well be that a silent member, differing from the motives expressed by the 
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member wlio inti*oclncod the Act, might have considered, as I myself consider, 
that s. 3 sufficiently neutralized the view to which lie himself might be 
opposed. 

I also of coin-se agree with the learned Judge that it is a “ settled canon of 
construction that a Statute ought to be so construed that if it can be prevented, 
no clause, sentence, or word shall be superfluous, void, or insignificant.*' But 
can the Hindu Wills Act standing alone be called a Statute wuthiii the meaning 
of that canon ? It is not even a skeleton of a Statute, but a mere heap of in- 
articulate dry hones, whicli require to be set up and clothed with the flesh of 
the Succession Act, before the .Act itself can give forth any sound. Its preamble 
gives no intimation t.hat it was expedient to give enlarged powers over their 
estates to Hindu testators. On the contrary, it was a restricting rather than 
an enabling Act. It does not apply to Hindus in the Madras and Bombay 
Presidencies outside the Presidency-towns, or to the inhabitants of the North- 
Western Provinces or the Punjab. It is scarcely likely therefore that the 
Jjegislature could have intended to make any radical alteration in Hindu law. 
It is not oven called “ an Act to amend and define the law of Hindu Testa- 
mentary Succession,” hut simjily “ an Act to regulate the Wills of Hindus.” 

[390] It seems to me, therefore, that, in setting up and clothing each dry 
bone of the inarticulate bundle contained in s. 2 of the Hindu Wills Act, we 
must add, either at the beginning or end of each section introduced from the 
Succession Act, the proviso or qualification contained ins. 3 of the Hindu Wills 
Act. 

If placed at the end of the exceptions to ss. 9R and 99, or to the end of 
ss. 100 and 101, it would certainly, according to the Privy Council decision in 
the T(t<i<)ip raxe (9 B. L. R., 377), make them imperative so far as Hindus are 
concerned. Bin at the time the Act was passed the Legislature was not 
instructed as to this, for the legal powers of devise among Hindus wore still in 
doubt, not having been defined by the final Court of appeal. 

From the state of doubt in which the uninstructed Legislature acted, it 
seems to mo that it would bo more reasonable to read the qualification 
contained in s. 3 at the beginning of each of the exceptions to ss. 98 and 99, 
and at the beginning of ss. 100 and 101 : which would then run thus : “ Subject 
to the qualification that no Hindu is hereby authorised to create in property 
any interest which he could not have created before the 1st of September 1870, 
if propert> is bccjiieathed to a class of persons, itc.” (exception to s. 98) ; or in 
other words (taking s. 100' : ” If a Hindu can make a bequest to a person 

not in existence, then whei e a bequest is so made, ('i:c.” And for all I know 
tliis might still leave the sections ojicrative so far as Sikhs or Bhuddists are 
concerned. And for all the Legislature knew at the time, it might have left 
the sections operative even with respect to Hindus. 

Besides, if the intention of the Legislature is to be considered — and in 
this respect I think it may be considered — regard must be had to tlie fact that 
the Ijegislatui’o has always been careful not to make any alteration in the 
substantive law of jn’operty of Hindus. 

Moreover, these sections of the Succession Act, taken together, have in that 
Act, or were at all events intended to have, a seriously restrictive effect, making 
the law in India with respect to Europeans far more stringent than theretofore. 
It would certainly be a most singular result of legislation if that which 
[391] was originally intended to oi^erate as a restriction should, under the 
very unsatisfactory method of legislation employed in the Hindu Wills Act, not 
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operate to create a power new and therefore unknown, but also to subvert 
what is recognized by their Lordships of the Privy Council as a fundamental 
principle of Hindu law. It surely could never have been the intention of the 
Legislature to make such a radical change in the law. 

The difficulty really arises from what I may perhaps call the spasmodic 
method of legislation. If the Succession Act had, from its commencement, 
applied to all the inhabitants of British India, hut had concluded with s. 3 of 
the Hindu Wills Act, could it then have been contended that ss. 98 to 101 
were applicable to Hindus. These sections would have been operative with 
respect to Europeans, and there would have been no absurdity in excepting 
Hindus from their operation. No word in them would then have been super- 
fluous, void or insignificant. 

And is not this the way in which we ought to regard the legislation under 
the two Acts ? By s. 381 of the Succession .Act Hindus were excluded from 
its operation. Tlie Hindu Wills Act is, so far as our present purpose is con- 
cerned, merely a repeal of that section with the super-addition of s. 3 of the 
Hindu Wills Act. If the Succession Act had not contained s. 331, and had 
contained s. 3 of the Hindu Wills Act, it would have been necessary to seek 
for a refined or non-natural interpretation of tho words “ create in property 
any interest ’* contained in s. 3. 

I repeat that it is in my opinion only the method of legislation which 
creates the difficulty. It seems to me that the two Acts should be read together 
as one Act, applicable to all classes — Europeans, Hindus, Sikhs, Bud- 
dhists, <fcc. And then s. 3 of tho Hindu Wills Act would receive a natural 
interpretation corresponding to that which would be placed on s. 140 of Act V 
of 1881, which last section shows the intention of the Legislature in an Act 
of similar character. 

Indeed the very language of the la.st clause of s. 3 of the Hindu Wills Act 
betrays an alarmed consciousness in the Legislature, that through oversight 
or ignorance some provision which they had attempted to enact might bo 
repugnant to Hindu law ; and if we are to search for the particular provisions 
to which [ 392 ] such fear may relate, T should, as at present advised, find them 
in ss. 98 to 101 ; for, after an examination of all the sections imported into tho 
Hindu Wills Act from the Succession Act, I confess I am unable to find any 
which purport to create an estate of a character unknown to Hindu law, and 
to which the remarks under the second liead mentioned at p. 132-3 of 
9 Calcutta Law Eeports, might i*elatc ; and therefore 1 am unable lo agree that 
the words “ create any interest ” in s, 3 can be “read in the narrower sense” 
as referring only to tho estate or interest which can be given, without leference 
to the further question to whom it can be given. Foi*, if so read with resi^ect 
to this particular Hindu AYills Act, it apijears to me that they would have no 
operation whatever, but would be mere surplusage, and would thus ofl'end 
against the very canon of construction already referred to. 

But apart from those remarks upon the Hindu Wills Act and the case 
cited, which I wish it to be known are remarks of myself alone, wo affirm the 
decree of the lower Court, holding that the grandsons living at the testator’s 
death are entitled, subject only to such interests and chai’ges created by the 
will as are legal and capable of taking effect. 

But we think, in a case of this kind, depending as it does on the construc- 
tion of an obscurely worded will, the costs both in the Court below and in this 
Court should be borne by the estate. 
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TKACOTTA SHEKDAJl i<:c. 


With this modilication we dismiss the appeal, and direct that the costs ot 
all parties in both Courts shall be paid out of the estate. 

Oarthy C. J.-— T aj^roe that the ap|)eal must l>o dismissed, apart from any 
question arisin^,^ undfM* the Hindu Wills Act. With respect to the case of 
AlaiKjamanjori Dahtui v. Soiunuoni iJahec, {Ante, p. 157 ; S. C., 9C. L. R., 121), 
I at present express no opinion, as \'eiy i)ossildy that case may come up on 
appeal to this Court. 

- 1 ppea I disvii ssetL 

Attoi’iieys for tlie Appellant: ^Ict^srs. SicniJuui A Co. 

Attorneys for the Resi>ondeiits : Messrs. Btir.hn and liiUtcr. 

NOTES. 

[I. HINDU WILLS < GIFTS TO A CLASS - 

In this case it wa^ held that the gift to grandsons was to such as were in existence at 
the testator’s death. Kvcii if giMiidsons to he horn wow. intended to he included, those who 
were in existence then would alone take under tlie devise, and the gift would not fail : — 
38 Cal., Ifi8 P. C. whit'h held that the rule in Lcahc v. Hohinson did not apply to Hindus ; 
sec also 1‘2 Cal., OO:} : 21 Cal. GIG. 

As regards accumulations, st'c 21 Cal., 5SU. 

.\s regards the condition ol reinaining ./om/, which was in this case discarded as repugnant 
to the estate given, see the Notes to G Cal. lOG. 

The case of Ahiiujanioiijori v. Sonninoiii, 8 C.il., 157 discussed hy Pontifex, J. in this case, 
was reversed on appeal in (1882) 8 Cal., G37.] 


[ 10C.L.R.239] 

[393] APPELLATE CRIMINAL. 

T/ic 'JHlIi Fchniani, 

I’KliSKNT: 

Mu. JusTicK Mittur and Mu. Justiik Mac lean. 

Tn thoniiittor of the Petition of Toiicotta Shokclar and others. 

Toacotta Shekdar and otliers 
reran a 

.\inoci' i\r}ii«e, Hiiliz Pjiikar, and othcM’s. ' 

^frans/rr of claas of raaea from Suhonlinate Mufftatratc'i — Criminal Procedure 
Code (Act X if s. IS-Xolire to the parties Inf ore the transfer is made. 

liefoic a Magistrate of a district can tr.uisfcr a ease from a Court suhordinato to him to 
any other siihordinatc Court, notice of sueh intended tr.insfer should be served upon the 
parties, so as to enable .my or either of the parties to come forward and show cause whv such 
transfer should not be made. 

A Criminal case pending in the Court of a Deputy Magistrate was ti'ansferred 
to the Sub-divisional Otiicer b> an ordei’ of the Officiating Magistrate of 
the District under s. 48 of tlie Criminal Procedure Code. The complainants 
in tlie case applied to tlie High Court to have the order of transfer set aside, 
on the grounds (i) that the ordei* could not ho made under s. 48 ; (ii) that it 

* Criminal Motion, No. 36 of 188*2, against the order of H. Mosley, Esq., Officiating 
Magistrate of ^lurshedabad, dated the 31st December 1881. 
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should not have been passed without notice of the intended transfer first 
having boon given to thorn ; (iii) that tlie Court to which the transfer had been 
made was a long distance from thoir homes. 

Mr. Mendics for the Petitioners. 

The Judgment of the Court (Mittek and -Maclioan, JJ.) was deli- 
vered by 

MitteP, J. — The petitioners state that a ci-iininal case, in which the 
petitioners \vore complainants, and Ameer Alajoe and otheis were defendants, 
was jjending in the Doput\ Magistrate’s Court of Jungi})ore. This case was 
transferred to tlie Sub-divisional OfJicer of Lallhagh hy an order of the Ofliciating 
[ 394 ] Magistrate of the District, purporting to have been passed under s. 48 
of the Criminal Procedui’o Code, 'i’he petitioners have ai)plied to tliis Court to 
set aside the order of transfer, on the giminds (i) that it is not warranted by 
s. 48 ; (iU that it should not have lieen passed without any notice to them, 
they being entitled to l)e heard in tl]e matter; and (iii) tliat it would be 
extremely inconvenient to them to attend the Court at Ijallhagh, which is at some 
distance from their homes. 

By the order of the Officiating Magistrate referred to above he directed 
that “all criminal cases occurring in Chuckla Kamchnndrapur, and all cases 
if there be any, or any shall arise occurring near tliere and connected with the 
disputes there going on ” he withdrawn! from tlie jurisdiction of the Sub- 
divisional Ollicer of Jiingiiiore, and bo tried hy the Sub-divisional Officer of 
Lallbagh. 

It is doubtful w'hetlior the Ofliciating Magistrate’s oixler is w'arranted hy 
s. 48 ; but even supposing that ho had the powci- of Iransforring the case at the 
stage in which it wnis undoi’ this section, he is clearly in error in exercising 
this power without gi!'ing the ])laintiffs any notice or giving them any opportu- 
nity to bo lieard in the matter; see the case of Jn the matter of Jaffer Ah 
(Criminal Motion, No. of 1877, dated the 26th February 1877), also Umrao 
Singh v. Fakir Chand (I. L. B., 3 All., 749). The order of the Ofliciating Magis- 
trate transferring tin's case is, therefore, quashed, and the Suh-divisional Officer 
of Jungipore will now proceed to dispose of it in accordance with the law. 

NOTES. 

[TRANSFER— NOTICE— 

On goncrjil principles, notice should bo issinal (IUO‘2) 7 ('.W.N. 114 ; (1902) f*.K., ‘2fi 
- 1903 IMj.K. 10 ; even if the JJistnet Magistr.ite’- reasons bt' ])eifoctl\ sound . — (1901) 14 
C.r.L.R. 90. An order without such iiotiee was In Id to he illegal : (ISjCi) Bum. M9 hut 
see (1904) U.B.R. 1st Quarter, Cr. I’.C., 15 (10).] 
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HA.T CHUNDEK CHATTEliJEE V. 


i^ iO C.L.R. 435] 

[895] APPELLATE CIVIL. 

llie 1st March, 188^. 

Present : 

Mr. Justice Piunsep and Mr. Justice Bose. 


Raj Cbundcr Chattorjce Plaintifl’ 

rrr.siis 

Moflhoosooclun Mookerjco and others Defendjints. ' 


Limitation Act (XV of 1877), s. 'A, srhed, it, art. 11 — Claim to mortnaqed 
property — Execution of decree. 

In oxccutioii of .1 dfioivti upon ii moi-tgiigo, :i claim to the mortgaged property was put in 
under s. *216 of Act Vlil of 1S50 by certain poi'-ons, on the ground that the\" had purchased 
the right, title, and interest of the judgment-debtor in execution of a previous decree. The 
claim was allowed _[on the ‘.ihth July 1877. On the ‘29tli Alarch 1879, the mortgagee institut- 
ed a suit to establish his right to the i>ropcrty. The period of limitation for such a suit 
under Act XV of 1877 is one year from the date of the order ; but under Act IX of 1871, a 

longer period was pri'scribcd. Act XV of 1877 did not come into force until the 1st of 

October 1877. 

Held, that the provisions of the la^t paragriiph of s. *2 of Act XV of 1877 applied, and 
that the suit was not barred. 

In this case it appeared that the plaintiff had obtained a decree on a 
registered mortgage-bond against the principal defendant, and had attached 
the mortgaged land, 'flie remaining defendants intervened under s. 216 of 
Act VIII of IBoU as claimants, on the ground that, in execution of another 
decree, they purchased the right, title, and interest of the judgment-debtor. 
The Court, on the 26th of July 1877, allowed the claim and released the 

property from attaclunont. The present suit was brought on the 29th of 

March 1879 for a declaration that the title set up by the intervening defen- 
dants could not affect the plaintiff, inasmuch as those defendants purchased 
the land in execution of a decree in which the original bond upon which the 
decree was founded was not registered, and that the plaintiff ’s bond having 
been registered, ho was entitled [396] to preference. Both tlie lower Courts 
considered that the plaintiff’s suit was barred by limitation under art. 11 t, 
sched. ii of Act XV of 1877. The plaintiff appealed to the Higli Court. 

Baboo Troilnklujanaf/i Mitter for the Appellant. 

Baboo Sreesli Chundcr Choiodhry for tlie Respondents. 

The Judgment of the Court (Prinsep and BoSE, JJ.) was delivered by 

* Appe.il from Appnlhilu Decree, No. 1040 of 1880, a,, .linst the decree of Baboo Bhooputty 
Boy, Subordinate Judge of Burdwan, d»Tted the 1st July 1880, affirming the decree of Baboo 
Diue.sh Chunder Roy, Officiating Munsif of Bood-bood, dated the 7th August 1879. 

^ ri AHriT T^" ■ ”7] TTT. 

riT 

Description of Suit. Limit ition Time from which period begins to run. 

By a person against whom an 
order is passed under section 280, 

281 , 282 or 336 of the Code of Civil 
Procedure, to establish his right to, 
or to the present possession of, the 
property comprised in the order. 


One year. The date of the order.] 
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Prlnsep, J. — The plaintiff obtained a decree against tlio defendant No. 1 
personally, with a declaration of a lien to the amount of the debt on tlie mort- 
gaged property. In executing that decree he was opposed by the defendants, 
Nos. 2 and 3, who had purchased, before the institution of this suit, in execution 
of another mortgage-decree obtained on an unregistered bond, under which 
this very property was mortgaged. TJieir objection was allowed, and the 
plaintiff has, accordingly, brought Mie ))resent suit to establish his right as 
against the defendants Nos. 2 and 3. The date of the adverse order under 
s. 246 of Act VIII of 1859 is 26th July 1877, and the present suit has been 
brought on the 29th March 1879. The lower Courts have held, that the 
plaintiff’s claim is barred by limitation under art. 11, sched. ii of the Limita- 
tion Act, XV of 1877. 

It is contended in appeal that, inasmuch as, under the decisions of this 
Court in Matomfinii Dcman v. Chou'iUirif Jnmiiunjou ^fuUick (25 W. R., 513h 
and Koiihisli Cliiinder Paul Chowdhrti v. Pieonath iton Clioinllirn (J. L. R., 4 
Calc., 610), it was licld tliat, under the Limitation Act, IX of 1871, whicli 
was in force when the order of July 1877 was ])assed, the limitation was not 
that which is now enacted in art. 11 of Act XV of 1877, but a longer 
period, the lower Appellate Court should have ai^plied the last paragraph 
8. 2 of the Limitatio?! Act of 1877, imdor which the suit would not have been 
barred until two y(?ais from October 1877, on which date that Act came into 
force. So far as I am aware, the rule laid down in the two judgments that I 
have already quoted has [ 397 ] always been followed, at least on the Benches 
in which I have been one of the Judges; and therefore, if the Limitation Act 
had remained unaltered, the present suit would not have been barred. The terms 
of art. 11 of the present Limitation Act are edear on this point, and would 
prevent a suit like tlic present frojii l)eing brought after one? year from the 
order in the execution proceedings ; but, as 1 have before observed, that 
provision would not come into force until the 1st October 1879. 

In this view, we are of opinion that the ordoi’ of the lower Appellate 
Court is wrong, and that the case must, therefore, he remanded in order that 
it may bo tried on the merits. 

The costs will abide the result. Cfisr rttmnnded. 


NOTES. 

[RETROSPECTIYITY -LIMITATION OF SUITS AND ACTIONS 

The decision in this case, it is submitted, does not jippesir to bo sound. Limitatinn, 
being a matter of procedure bus genersilly a retros])<>etivc opciration. \ eertiilii period of limi- 
tation different from that in the pnivious eiuictment w.is provide d in tin; Code of 1877 ; and 
the neweiiactinont was declared to come into force (on 1st Oer.ribor 1877) some livie after its 
being enacted. Tn such circumstances it has been lield, as a maxim of interpretation, that the 
new Act operates restrosjiectivoly, on its eom mg into ftm-e j .mh* Toirler (Jkattcrfoii (1820) 
G Bing., 251 ; Craies on Statute Law (1007) IV Kdn. pp. 827— 881 J. 

Secondljf the new time limit would work no hardship, in that the New Code came into 
force on the 1st October 1877 and the one year given by it would expin* only on the 20th July 
1878, and thus there was time for instituting the suit. 

The case of R v. Ctuindra Dlutrmn (1005) 2 K. B. 835 was one in which the time 
enlarged by the new statute was held applicable ; the same reasoning would apply equally to 
the case whore the time is curtailed by the new Statute, and there was time for instituting 
the suit. 

Thirdly y the matter does not fall within the scope, of sec. 2, as the proceeding etc., 
had not cmnnieiiced when the new Code came into force ; and a new suit cannot be regarded 
in the same light as an appeal, which has been regarded as a continuation of the original 
proceedings, 3 Cal., 662.] 
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[8 Cal. 397: 10 G. L. R. 419] 

APPELLATE CIVIL. 

TItr 1st March, 

Present : 

Mr. JrsTiuE Prinsep and Mr. Justice Bose. 


Shjim Cluiiuloi- Adhiciiry Plaintiff 

rcrsKs 

Sohin Blioopal Sinj^ and anotlioi* Dofondants ’ 


Choiw Mrajporr Trnurrs Act (liciuj. Act TT of IS(it)) — Powers of Special 

Commissioner. 

Tho scopp and objccL (jf Hpiig. Act II t*f IH6‘J is to dctcrmijjo tlio quaiititv of lands of 
curtain specified duscriptiuns within vilhifros to wliicli the Special Commissioner, named 
under the Act, may liavc Ijccn apptnnted. Nothin/^ in the Act empowi'rs an ofliccr so 
appointed to determine a question of disputed hoiindarv hetweem two villages, and to oust 
the Civil Courts of their ordinary jurisdiction in det *riniiiing the rights of parties under 
contiicting titles as proprietors of sucdi villag(*s. 

A Special Commissioner, a])i)oititod under the Chota Na^^pore Tenures Act 
(Bcm^^. Act Tlof 1809) decided that certain lands were within the boundaries 
of the defendants’ village. Tho plaintiff tlien instituted a suit to recover 
possession of tliese lands, relying on a satin am a settling tho boundaries 
of his [398] and the defendants’ village, executed by himself and the defen- 
dants. Tho defenilants contended that tho question had already boon decided 
by the Special Commissioner, and that no suit would lie to reverse his 
decision. Both the lower Courts took this view of the case and dismissed tho 
suit. The plaintiff api)ealed to the High Coui’t. 

Baboo Joqcsh Ch under Deu for the Appellant. 

Bahoo Mohendronath Banerjec for tho Kespondents. 

The Judgment of the Court (pRiNSEP and Bo.SE, JJ.) was delivered by 

Prinsep, J. -The plaintiff, as jagirdar of Mou/a Tangarjoria, sue.s tlie 
jagirdar of tho adjoining mouza of Chintainunkura to obtain possession of 
certain specific land. Tho District Judge has dismissed the suit as not main- 
tainable, inasmuch as in his opinion the matter in dispute has been decided 
by tho Special Commissionei* appointed under what is known as the Bhuinhari 
Act (I3eng. Act Tl of 18091, and the orders of such special tribunal are, under 
tho provisions of s. 20 of that Act, final. It seems that, both before tho 
Special Commissioner as also in tho present .^.uit, the dispute was simply a 
disiiute regarding the boundary between two villages. So far as we under- 
stand tho scope and object, of Act FT of 1869, it is to determine the quantity 
of lands of certain specified descriptions within villages to which the Special 
Commissioner may have been apiiointed. There is nothing in the Act that 
would empower an officer so ajipointed to determine a question of disputed 
boundary between two villages, and to oust tho Civil Courts of their ordinary 
jurisdiction in determining the rights of parties under conflicting titles as 
l)roprietors of such villages. If, therefore, the Special Commissioner’s order 

* Appeal from Appullittc Docri-u, No. UUl of 1880, against the decree of U. L. Oliphant, 
Esq., Judicial Commissioner of Cliota Nagporu, dated tho 3rd Manih 1880, affirming the 
decree of Moulvi Guzufler Ali, Miinsif of Lohardugga, dated tho 18th June 1879. 
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had tlie effect of disturbing existing village boundaries and the titles acquired 
by such defined boundaries, it appears to us that be acted beyond the juris- 
diction vested in him by that Act. 

The case must, therefore, be returned to the lower Appellate Court in order 
that it may determine whether the lands in dispute belong to Mouza Tangarjoria 
or to Mouza Chinta- [399] munkura. If the plaintitl should establish to the 
satisfaction of the Court that it b* 'jngs to the former mouza, then, clearly, 
the defendants can liavo no title to the lands as Bhuinhari belonging to Mouza 
Ch intamunkura. 

The costs will abide the result. 

Case rnnavdpd. 


[8 Cal. 399-^6 Ind. Jur. 530. ] 

APPEi.LATE CIVIL. 


Tht: March, 1SS‘.\ 

PUKSKNT ; 

Sill Bichakd (jAhtit, Kt., Chief .Ifstice, a.nd Mu. .Iustk'e Pontifm.x. 


.'\l\l>ai’ Ali Plain tilt’ 

versus 

Je/Aiddin and others Defendants. 


Jurisdiction— Small ('a use Court — Sait to determine co-parcener s nqhts in 

mnvcahle propcrtif. 

A Small Cause Court has no power to entertain a suit for a declarator\ decree. 

There is nothing to prevent a yniall Cause (Jourt from d«'termiiiing whether a person, 
who has been made a eo-plaintilT and claims as a eoparceijcr of the original plaintiff, has any 
right to the property sued for. 

The decree in such a case, if given in favour of the })]aintilTs, must order that the parties 
do recover possession of the property sued for in such shares as the Judge may consider them 
to be entitled. A declaratory decree of the relative rights of the parties cannot be made. 

This was a suit brought to obtain a declaration of the plaintiff’s right to a 
cow and a calf, and also for the recovery of the cow and calf, together with the 
sum of Es. 28, the value of milk given by the cow during a month and-a-half. 
The plaintiff, it was admitted, had given the cow to the defendants on the 
following conditions : that the defendants should have the first calf and retain 
the milk ; and that, on birth of a second calf, the cow and second calf should 
be returned to tlie plaintiff. The defendants retained tlie cow and the second 
calf, and appropriated the milk after the birth of the second calf. 

• Reference under s. dl7, Civil Procedure Code, No. 18 of 1881, from the order made by 
Baboo Boroda Prosono Shome, First Mun.sif of .Tehanabad, vested with the powers of a 
Judge of a Court of Small Causes, dated the 17th Nos ember 1881. 


4 CAL.-W 
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Tlio i)lainLiff bn)U! 4 lil. this suit in the Small Cause Court for the purposes 
aboveiiKiiitioiied. 

The dcfondajits admitted the conditions and tlieir liability to return the 
cow and the second calf, but claimed to be paid [400] the expenses incurred in 
their kee|) ; and further objected to the jurisdiction of the Small Cause Court. 

Ai tlie iiearin^^, one Luteefimncssa, the widow of a deceased brother of the 
])laintiiV, a|)i)lied to be added as a co-plaintiir, and claimed a one-anna and a half 
share in the cow and calf, 'fhe plaintiff objected, stating that lie was the sole 
owner ; tlie Court, however, allowed the widow to bo added as a plaintiff. 

Tlio Munsif held, that the suit would lie, but referred to the High Court 
the question wheilier the Small Cause Court was competent to adjudicate upon 
and declare co-jiarcenary rights in respect of moveable property. 

No one appeared foi‘ the Pai'ties. 

Tlie Opinion of the Court (Garth, C. J. and Pontikex, J.) was as 
follows : 

Garth, C.J. — If this were really a suit for a declaratory decree only, I 
should hold that the Small Cause Court had no jurisdiction to entertain it. 

Tlio case of B/ini Dhun BLsiras v. Kefal liitiicas (10 W. R., 141 ; s. C., 1 
B. [j. R., S. N., 10), decided by Sir Baunks PEACOCK and Mr. Justice MiTTER, 
is perfectly good law at the present time, ft has never, so far as 1 am aware, 
been seriously (piostionod ; and the case of Naltni CranesJi v. Kalidan Umed 
(1. L. H., 2 Bom., IlGo) is plainly distinguishable from it. Indeed, Sir Michael 
Westropj), in page 3()7, very carefully recognizes the distinction. A man whose 
goods Jiave Ijeen taken and sold in execution has a right to bring a suit in the 
Small Cause Court for the recovery of those goods against any one into whose 
hands they have come. But a judgment-creditor cannot sue in the Small 
Cause Court to have it declared that goods are the property of the judgment- 
debtor. In tlie first case, the plaintiff sues to recover his own property; in 
the other, he asks foi* a declaration, that the property belongs to a third person. 

Sections 2H0 and 2Hlof the Civil Procedure Code relate only to execution- 
proceedings, and have no application to a substantive suit, which is brought to 
establish a mere right. 

But in this case, although the plaintiff asks in form for a [401] declara- 
tion of his right, he is really suing, not for a declaratory deci’ee, but to 
recover iiossession of his cow and calf, and Rs. 28-10 in money as the 
value of the milk ; and I think that the Small Cause Coui’t should deal with 
the case upon that footing. 

This disiioses of tlie hist question wliicii is raised in the reference. 

As regards the second question, it is unfortunate that a very simple matter 
should have been complicated by allowing Musst. Luteefuiinossa to intervene 
as a claimant. We think that the Court vvoul'' have acted more wisely if, in 
the exercise of its discretion, it had left Lutoefunnessa to bring a separate suit 
against the plaintiff to establish her title to the property ; hut as slie has been 
allowed to come in, there is nothing to prevent the Small Cause Court from 
determining whether slie has any right to the [jroperty or any other questions 
of title which may arise in such a suit. 

Any decision which the Court may arrive at with regard to the respective 
rights of the iilaintiff' and the in tor von or to the property in question, would not 
operate as a rps jndicaUi or otherwise affect the rights of the parties with 
respect to any immoveable property, which may depend upon the same title. 

If the Court decides in favour of Lutoefunnessa, as well as of the original 
plaintiff, the decree will bo, that those two parties do recover possession of the 
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COW and calf in whatever shares the Judge considers them entitled, and any 
decree with regard to the money will be decided upon the same jwinciple ; hut 
in no case will it be either necessary or lu’oper for the Judge to make a declara- 
tory decree (properly so called) as to the relative rights of the parties. 

NOTES. 

iSec also 7 Cal., 608 ; 7 All , 162 ; .6 Ail., 162 ; 8 Bom., 251 ) ; 1 Bom., 603 ; 9 Mad., 206 ; 
11 Mad., 264 .] 


[ 6 Ind. JuF. 473] 

[402] ORl(4iNAL CIVIL. 

Thr. loth Aiujiisi, ISsl and 7th March, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 


Kristo Mohinee Dosseo and others Plaintilfs 

versus 

Kaliprosono Chose and others Defoiularits. 


ExecAition — Sutt la stun croenhon aud/nst certain iiropcrtu, nulil judfjmcnt- 
creditor had proceeded aifauist ortlier propertu — (htiise of action — Ciod 
Procedure Code (Act X of 1^77), s, 'Mt, cl, (c) — Parf satisfaction. 

Olio KhcliiL Chancier wa.s entitled to a .Oiare in P.irgana Alnmpou- ; lM»forc he obtained 
possession, Goveriuiieiit revenue on the whole estate foil dm'. Kholiit f.iiled to p.iy his share, 
and his eo-sharcr, Kaiuiiiec, to save the o.>,t.ito, paid the whole sum due, and subsequently 
sued Khcliit for the amount, e\ciitu.illy obtain in*:' a decree. Subsoquentlv tins deeice betjamo 
vested in one Rutuossnr, and the Parg.ina Alnmpore c.ime into the possesMou of one Kali- 
prosoiio Ghose. Rutnessur obtained an order for execution asam-'t the proiierty of Khclut, 
and having transferred his decree to the High Court, proceeded lo eiifoive the df'crec against 
Kristo Mohinee, the widow of KhoJut, .and her .-.on, by attaL-hing the family dwclliiig-hou.se 
in Calcutta. The widow and son then brought this suit again '>t Ivaliproscam to Iiavi* the 
share of Khclut in Alunipore ascertained, and pr.iviiig for a <lecrce e.illnig uiion Kalipro.sono 
to pay the amount of the value of tlic share of Alnmpore in satisfaelion of RuLnessur’s 
doercc. 

Held, that the suit could not be maintained so f.ir as it altempled to make the decree a 
charge against Alumporc. 

Questions as to part satisfaction of a de ave cannot, .iccordiug to d. (c) 211 of .Act X 

of 1877, be raised in a separate suit. That section alludes to parties to t lie decree or their 
representatives; but it is not on that account tjpcu to .i plaiiitdT to evade the section by 
adding an unnecessary party to the suit. 

Held mi appeal, that the suit was rightly ili.smis.scd ; that, as far as Rutncs.sur was con- 
cornod, it had already beendecidcdth.it Rutnessur was entitled, if he so i luj.se, to lixecutc 
his decree against the Calcutta property; andth.it, therefore, that question was rca judicata \ 
and that, as regards the plaintilPs claim that the p.itiii given b> Kalipro.sono to Hnry 
Chum shotfld be treated as part-payment to Rutnessur, such a question could only be 
decided, in execution-proceedings. 
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That the meL*o oxisteiico of the ugrecmeiit between Kaliprosono, Rutnessur, and Hurry 
Churn did not entitle the plaintiff to join them as co-defendants in the suit. 

[403]That, as far as Kalipmsono was concerned, the suit brought against him could only 
be treated as a suit to e.>tablish a charge or lieu on laud out of Calcutta, and therefore the 
Court had no jurisdiction to try it. 

Tins was a suit brought, on tlio 1 5th September 1880, by one Kristo Mohinee 
Dosseo, the widow of one Kholiit Chundor Ghoso, for herself and as next 
friend of Romanath Gliose, her adopted son, seeking to have the exact value 
of the share of Khelut Chundor Ghose, as it originally existed in the zamin- 
dari Alunifiore, ascertained, and to obtain a decree against the defendant Kali- 
prosono Ghese, calling upon him to pay the amount of such value in satisfac- 
tion or part-satisfaction of the amount of a decree obtained on the 18th January 
1876 by one Kaminee Soondery Dosseo against Khelut Chunder Ghose, and of 
which decree the defendant Rutnessur Biswas alleged himself to bo the assignee, 
or, in the alternative, for an order for the sale of such share, and for the appli- 
, cation of tlie net proceeds in satisfaction or in part-satisfaction of the said 
decree ; and pending tlie decree for an injunction restraining further execution 
under the said decree. 

The application for the injunction came on on December 7th 1880, and the 
case is Reported in 1. L. R., 6 Cal., 185. The lioaring of this suit came on on 
August 17tli 1881. The plaintiff Kristo Mohinee Dosseo for herself and as 
next friend of Romanath Gliose, the adopted son of Khelut Chunder Ghoso, 
her husband, who died in 1878, stated, that, in execution of a judgment on a 
bond executed in 1862 by Kessub Chunder Paul Chowdhry, Joydeb Dey Chow- 
dhj'y, and Sarasoondery Dossce, in favour of Khelut Chunder Ghose, the interest 
of Kessub Chunder Paul Chowdhry in a certain zarnindari called Alumporo 
was attached and sold at public, aiujtion on the 2nd September 1870, and was 
purchased by Khelut Chunder Ghose and one Prosono Chunder Chatterjee in 
equal shares ; that one Kaminee Soondery Dosseo, the widow of one Ram 
Chunder Chowdhry, and Sarasoondery Dosseo, the widow of Sham Chunder 
Paul, were also proprietors in the same zarnindari ; and that, in the year 1865, 
Ijart of the share of Sarasoondery w'as sold at public auction to one Gunganarain 
Sannel, [404] and that, at two later sales in 1866 and 1867, the 
remaining portions of her share w’ere purchased at public auction by Kessub 
Chundor Paul Chowdhry and one Bhuggobutty Churn Mukerjee ; that Khelut 
Chunder, after the sale of the 2nd September 1870, obtained a certificate from 
the Court declaring him to be the purchaser of Kessub Chunder Paul Chow- 
dhry’s share in Alurnpore, but his i^osscssion was obstructed, and it w^as not 
till January 1874 that, b^ .m amicable arrangement come to between Khelut, 
Kessub, and Bhuggobutty Churn ^lukerjee, and Prosona Chunder Chatterjee, 
Khelut Chunder obtained i)ossession of the sliare ho liad purchased. 

Thus the gieater portion of the zarnindari l elonged to Kaminee Soondery 
Dosseo and Khelut Chunder Ghose. 

In the years 1871 and 1872, Government revenue for the estate so held by 
Kaminee Soondery Dossee and Khelut Chundor Ghose fell into arrears ; and 
Kaminee, in order to save tlie estate, borrow^ed, on the 26th March 1872, a 
large sum of money on mortgage of her share in the zarnindari from one Hur- 
richurn Bose in the name of ont^ Giees Chunder Bonnerjee ; and she, again, on 
the 9th May 1872, borrowed in the same manner on a furtlier mortgage of her share, 
a further sum, and with these tw^o sums so borrowed she paid oil the Govern- 
ment revenue. Kaminee then brought a suit against Kiielut Chunder for con- 
tribution of his share of the revenue so paid by her, and pending such suit the 
revenue due on the joint estate again fell into arrears, and as Kaminee was 


284 



KALIPROSONO GHOSE &C. [1882] 


LL.R. 8 Gal. 406 


unable to raise a sufficient sum to save tlie estate, it was sold by public auction in 
1874 and was purchased by one Kaliprosono Ghose, subject to the incumbrances 
thereon (and with notice, as the present plaintill* iillcf^ed, of the suit for contri- 
bution). Kaliprosono, on the 9th April 1874, took an assignment from Hurri- 
churn Bose of tlie two mortgages, dated the 26tli March 1872 and the 9th May 
1872, in the name of his servant Bhuggoban Cliundor Mittor, as trustee for 
himself, and for the purpose of preventing the merger of the interests of the 
mortgagor and the mortgagee in the said properties. 

Kaliprosono, in his own name and in that of Bhuggolian Ch under Mitter, 
then instituted two suits against Kaminee, — one [403] for the purpose of 
obtaining possession of the properties mortgaged on the 2()tli March 1872 
(which had already been foreclosed), and for a declaration that be was entitled 
l)y virtue of his iiurchasc and of the foreclosure i)roceedings to a ])roi)rietary 
interest in the zamindari Alurnporo, and the other suit to recover principal and 
interest due under the mortgage of the 9th May 1872. These suits were heard 
together; and on the 20th July 1878 be was declared entitled to the right of 
Kaminee and Bhuggoban Chunder in the zamindari of Alumjiore ; Kaminee 
being placed under certain conditions, one of which was. that the debt secured by 
her mortgage of the 9th May 1872 should be borne by Kalijirosono and Kami- 
nco in certain pro]Joi*tions. (Such an apportionment was ascertained subse- 
quently on the 10th March 1879). On the 18tb January 1876, the suit brought 
by Kaminee against Kheliit Chunder was, on apiieal, decreed in favour of 
Kaminee ; but the ])laintiffs in this present suit alleged tliat Kbelut Chunder 
was not aw^are of the arrangement come to botw’oen Kaliprosono and flurrichurn 
Bose with respect to tlu^ tw'o mortgages of the 2oth March and 9th May 1872, 
and that such arrangement was kept concealed from the (kjurt in Kaminco’s 
suit against Khcliit wlien Kaminee obtained her decree. 

Kaminee, on the 1 6th Jaiiuaj*> 1877, assigned her rights under the decree 
of the IHtli January 1876 to one Butuessur l^iswas, who obtained leave to place 
his name on the record in the? stead of Kaminee; and he, after .several attempts 
to execute bis decree, obtained an order to execute it in September 1878 against 
Romanath Ghose ; but this order was suhse(piently reversed, on ai)peal, on 
1st April 1879, and an order [lassed, stating that Rutnessur might execute hia 
decree against the estate of Khelut and not against the estate upon wdiich a 
lien was declared by the deertie. On the 26ih May 1880, Rutnessur transferred 
his decree to the High Court, and in excculion attached the plaintiffs’ family 
d weeding- house. 

The plaintiffs further alleged, tliat, since the commencement of the 
execution-proceedings, they discovered that, in t he month of July 1877, a secret 
arrangement had been entered into between Kaliprosono, Rutnessur, and Hinri- 
churn Bose, vvhorohy [ 406 ] it w’as agreed that Rutnessur should not, in 
execution of the decree of the 18tli January 1876, iirocecd to realize the charge 
against Alumpore, and that Hurricliurn Bose and Rutnessur should release 
Kaliprosono and the share charged with payment of the dcei'ce from all liabi- 
lity, and that they would not take any proceedings in any Coui't against Kali- 
prosono and the share charged ; that the whole conduct of the execution-proceed- 
ings should be entrusted to Kaliprosono, and that, in consideration of these 
matters, Kaliprosono should, without any bonus, grant a perpetual lease of five 
mouzas in Alumpore to HuiTichurn Jiose and Rutnessui* Bisw’as at a small 
annual rentcal. They then alleged that, in accordance wJth such agreement on 
the 4th August 1877, Hurricliurn Bose and Rutnessur had executed a release 
in favour of Kaliprosono, and the latter, on the same day, had executed the 
patni lease in favour of Murrichurn Bose, and they submitted that the amount 
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of the decree was payable out of Alumpore notwithstanding the arrangement 
last mentioned which sought to save Alumpore and to make Khelut Chunder 
Ghoso’s estate liable for the decree. They therefore brought this suit for the 
purposes abovemon tinned. 

Tiio defendants Rutnossur and Kaliprosono put in written statements, in 
which they stated that the High Court had no jurisdiction to hoar the suit, 
as the suit was one for land situate in Nuddea ; they denied that Khelut Chunder 
was unaware of the ai rangeitient come to between Kaliprosono and Hurry Churn 
witli respect to the mortgages ; and Kaliprosono stated that, with regard to the 
patni lease granted, the rent of such i)atni was only less by Rs. 100 per annum 
than the rents payable by the tenants. TI)ey also stated that no secret arrange- 
ment had been entered into between themselves and Ilurri Churn Bose, but 
that the release of the 1th August 1877, after sotting out the terms of the 
release to Kaliprosono, contained a i)roviso to the following effect : “ That 
should the Court, in wliicli the decree sliould be executed, of its own accord or 
upon petition of Khelut Chunder, c^r his legal representatives, and notwith- 
standing objection on the part of Rutnessur and HuiTy Churn Bose, make 
any order directing the decree to be executed in the first instance against 
[407] the estate formerly belonging to Khelut and Kaminee, then Rutnessur 
and Hurry Churn Bose should not he bound by the covenant for release, nor be 
bound to indemnify Kaliprosono as therein agreed, but that in such case it 
should be ojoen to Kaliprosono to cancel the agreement.” 

The plaintiffs subsequently to the tiling of tlie written statements of the 
defendants, obtained leave to put in a written stateinent, stating that Rut- 
nossur had no beneficial interest in the decree of the 18th January 1876 and was 
not entitled to execute the decree? ; that the ‘ secret arrangrnont’ operated as 
a satisfaction of tlie decree, and that, as between the owner of Alumpore and 
themselves, the Alumpore zamindari was primarily liable for the amount of 
the decree, the ‘secret arrangment’ having operated as a release of that zamin- 
dari, it was not in accordance with equity to permit the defendant Rutnossur to 
execute the decree against themselves. 

At the hearing the following issues were fixed — 

(1) Has this Court jurisdiction to entertain the suit? 

(2) Are tlie plaintiffs barred by ss. 239* and 244 of Act X of 1877 from 
maintaining this suit ? 

(3) Does tlie plaint disclose any cause of action as against any or which of 
the defendants ? 

(4) As between Khelut Chunder Chose and the owner of Alumpore, are the 
plaintiffs entitled to insist that the amount of the decree of the 18th January 
1876, or any and w'hat part thereof, should be iiaid out of Alumpore ? 

*[Scc 230 : — The Court to which a drcrcf has been sent for execution under this Chapter, 
shaJJ upon sufficient cause being shown, stay the execution of 
When Court may stay such decree for a reasonable time, to enable tho judgment- 
execution. deht(.>r to apply to the Court by which the decree was made, or 

to any Court having appellate jurisdiction in respect of the 
decree or the execution thereof, for an order to stay the oxecutioii, or for any other order 
relating to the decree or execution which might have been made by such Court of First Instance 
or Appellate Court if execution had been issued thereby, or if application for execution 
had been made thereto ; and in case the property or person of the judgment-debtor has been 
seized under an execution, the (Join t which issued the execution may order the restitution 
or discharge of such property or person pending the result of the application for such 
order.] 
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(5) What is the effect of the agreement of tlio 4th August 1877, and the 
patni lease executed in pursuance of it ? and have either of these transactions 
satisfied the decree of the 18th January 1876 ? 

(6) Are the plaintiffs to stand in the position of the decree-holder as 
regards the decree when they shall have paid off the amount of tlie decree ? 

(7) Is the defendant Hurry Churn Bose entitled to any interest, and if 
any, what interest, under tlie decree 

Mr. Boimerjee (with liim Mj-. Trprphjan and Mr. lipndprson) for the Plain- 
tiffs. — With regard to the first issue, tliis cannot he [408] said to be a suit for 
land, in the sense in wliich tlie words ‘ a suit for land ’ are used in the Charter; 
part of the cause of action arose in Calcutta, and we luiving obtained leave to 
sue, this Court can entertain the suit. As to the third issue, the plaint discloses 
two causes of action against all the defendants ; tlie first is between the 
owner of Alumpore and Kaliprosono Chose as to whether Alumpore is 
liable to pay tlie amount of the decree. The second cause of action is, that 
Rutnessur luwing obtained a benefit (y/-?., the patni lease on Alumpore) should 
bo bound to account for this. The payment of the Government revenue by 
Kaminee created of itself a charge on the ])roperty for tlie amount of the sum 
she had paid, and the purchasers of Alumpore are bound to discharge this debt. 
The Government revenue is not a personal liability attached to the owner of a 
zamindari, but is a liability attaching to the estate. Therefore a third person 
paying revenue on account of an owner has only a charge against the property 
itself, but no lemcdy against the defaulting iiropriotor. ft was only 
lately that by Statute a right has been given against the defaulter, but 
for that Kaminee would have had no right of suit. Khelut Chunder’s 
position was that of a siiroty. The charge existed on the zamindari before 
the decree ; it existed directly the money was i)aid. The Court which 
gave the decree of the 18th January 1876 proceeded on the case of Hyed Ena yet 
Ilossein v. Muddiin Moonec Shalioou (14 B. L. H., 15,5; s.C’., 22 W. K., 411). 
See also Nnypuder Chundpr Cfhose v. Ereeinnlty Kam 'nuui Jhsser (11 Moore’s 1. 
A., 241), Wannq v. Ward (7 Ves. 332), and Eethprstonp v. Mitcholl (11 Ir. 
p]q., 35), in which the same principle is laid down. I WiLSON, J. ---Can you 
find any case that shows that a defaulter can relieve himself from liability 
by shifting the liability from himself on to his ])ioperty which ho has since 
disposed of ?] None except AvcraJl v. Wadr (Lloyd and Gould, 252). [WIL- 
SON, J. — It will be more convenient to hear the other side as to whether there 
is a cause of action or not.J 

Mr. Bramon for the defendant Kaliprosono. -The plaintiff s [409] say that 
a certain amount of satisfaction seems to have been obtained by Rutnessur, 
and that ought to go in part satisfaction of the decree ; but I contend that 
such a question cannot bo raised in this suit ; it ought to have been raised in 
the execution- proceedings, s. 244 of the Civil J^i-oceduro Corle. As to whether 
a lien was acquired against the estate, sec s. 9 of Act XT of 1859 and the notes 
thereon in Forsyth’s Revenue Sale Law of Bengal. The section creates no 
charge on the land, but gives only a personal remedy. As to the case of 
Enayet Hossein v. Mnddiin Moonce Shalioon (It B. L. R., 155 ; S.C., 22 W. R., 
411), it has been considered in li/itri Mohnu Baychi v. Gn.di Chunder 
Bundopadhya (1 C. L. R., 152). Further, how have the plaintiffs any right of 
action against my client, or how^ can they join him as defendant in a suit 
against Rutnessur to restrain Rutnessur from executing his decree? 

Mr. Jackson (with him Mr. Stokoc) for the defendant Hurry Churn Bose. 

Mr. Mitra for the defendant Rutnessur. — Section 69 of the Contract 
Act says, that a person who is compelled to make a payment is entitled to be 
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reimbursed by the one for wliom payment lias been made ; so the suit against 
Klielut \vas rightly brought. As to the second cause of action put forward by 
the plaintiffs, if tlie effect of tlio arvangeinont was that the decree was satisfied, 
why have either Hurry Churn or Rutnessur been made parties. 

Mr. Trevclifcui in reply contended that Rutnessur and Ilurrichurn had 
been rightly made parties for the sake of discovery. 

Wilson, J. -This case has at first glance an a])pearance of complexity 
but after discussion the ])oints necessary to he decided are exceedingly simple. 
It appears from the plaint (atid for the purpose of dealing with the case as I pro- 
pose, I assume the truth of all the allegations in the ])laint) that the late Baboo 
Khelut Chunder Chose was entitled to a share of Pargana Alumpore. Before 
he obtained possession some Government revenue became payable. One 
Kaminee Soondery [410J LV)sseo, another sharer, paid the revenue chargeable 
on Kliolut Chunder Chose’s share to savo the [uoperty, and sued Khelut 
Chunder for the amount. Her suit was dismissed, but she obtained on appeal 
a decreoof the High Court on its Appellate Side, set out in the plaint, that 
Khelut Chunder should pay, S:(i. 

It appears further that that decree has since become vested in the defen- 
dant Rutiiessui- Biswas; that Pargana Alumpore has become vested in Kalipio- 
sono Chose; and that Huiry Churn Bose is interested in the deci’oe. Rut- 
nessur Bisw^as has proceeded to enforce the decree against the plaintiff's by 
attaching a house in Calcutta, the luoperty of Khelut Chunder Chose. 

The (piestion is, w’hether the plaint shows any cause of action. 

It w'as contended it did in two w’ays, —1st, that the plaintiffs, as the heirs 
of Khelut Chunder Chose, w’ere entitled to have the decree satisfied out of his 
(Khelut Ohiiu(ler’s) share in Alumpore Ix'fore they could be made liable in 
}-espect of otlier proi)erty. .\ccordingto this contention a person wdio has made 
default, and had a decree passed against him as a defaulter, is entitled to have 
the decree satisfied out of the pro])erty in the hantls of others and not by 
himself. To my mind that is a very startling proposition; and no authority 
has been cited in support of it. It appears to me that this suit cannot bo 
maintained so far as it seeks to mako the decree a charge against Alumpore. 
It was said, how^ever, that the suit would lie on other grounds, i.e., that by 
reason of certain transactions set out in the I8th and Ifftli paras, of the plaint, 
the decree has been in fact satisfied, and Rutnessur Bisw'as is not entitled to 
enforce the decree. Whether the suit cati be maintained on this ground 
depends on s. 2'M of the Civil Procedure Code, wdiich says : — 

“ The following questions sliall be determined by order of the Court execut- 
ing a decree and not by separate suit, namely, — 

questions regarding the amount of an v mesne profits as to which the 
decree has directed cnquii y ; 

(h) questions regarding the amount of any mesne profits or interest which 
the decree has made payable in respect of the subject-matter of a suit, between 
the date of its institution and the execution of the decree, or the expiration of 
throe ye)a]'s from tlie dale of the decree ; 

[411] (c) any other questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and relating to the exe- 
cution, discharge or satisfaction of tho decree. 

“ Nothing in this section shall be deemed to bar a separate suit for mesne 
profits accruing between the institution of tho first suit and execution of 
tho decree therein, where such profits are not dealt with by such decree.” 
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The point raised seems to be plainly one as to the execution, discharge, 
or satisfaction of the decree within the meaning of the section. That section 
speaks of parties to the decree or their representatives. The plaintiffs are the 
representatives of Khelut Chunder Ghose. and Butnessur is the representative 
of Kaminee. It is said the section is not applicable, because Hurrichurn Bose 
has been added as a party. But it is obvious that tlie plaintiifs cannot evade 
the section by adding unnecessary parties. The question is one simply between 
the judgment-debtor and the decree-holder, and Butnessur is the only proper 
party. Kaliprosono Ghose and Hurrichurn Bose ouglit not to be joined. 
Without, therefore, expressing any opinion on any of the other matters whicli 
have been argued, it appears to me that this suit must he dismissed. 

From this decision the plaintiffs appealed. 

Mr. Puqh (with liim Mr. Pcauft) for the Aj>pellants. -As regards the secret 
agreement, equity will not allow a person to buy :i proiierty subject to a 
mortgage and say to the mortgagee, ‘ 1 will make it worth your while to pro- 
ceed against other property belonging to the mortgagor’ —Muza Fulvh Ali v. 
Greqonj (6 W. B., Misc., 13). [Garth, C.J. Tliat case is founded on 
s. 271 of Act VTTT of 1859. J Yes, and see also Fuhrr Fax v. (liultKvdharec 
Chomlhnj (14 W. B., 209). As showing that there are equities analogous to the 
present equity we set up, Kaliprosono (IJio.sr v. Kaniini Soontlorii Choir- 
(Ihrain {3 C. L. R., 184). As to the cll'ect of j)roperty being sold in Ihigland 
subject to a covenant or incumbrance, sre Burnell v. Lijnch (5 Jl. it C., 589) 
and Moule v. (rarreit (B. B., 7 Kxch., 101). .Vs to the decree [412] being a 
charge on Alumpore : Is the payer of revenue able to get l)oth a ])ersonal decree 
and also one against the property ? .\ person who i)ays revenue for another is 

entitled to a charge on the estate for which he has ])aid revenue. [T/jc 
Advocate-General. — The whole case depends on contribution ; I bought subject 
to incumbrances at the time of the decree, at an auction-sale, before this suit 
was brought, and 1 arranged with Hurry Churn as to this incumbrance.] 
Then 1 say that you were bound, as this suit was iiending, and f do not require 
to show notice, as you bought pcndcnle lite. I say that //.v pendens is as much 
an incumbrance as a mortgage. A purchaser pendente tile is not even a neces- 
sary party to a suit — (Jinanioijt Bunnoneea v. Fanni T^iasad Ghose (7 W. 
B., 225). With refereiice to tis pendens, see Intla Kali lUoshad v. Buti Singh 
(3 C. L. B., 396), Bajki.shen Mookerjee v. Uadho Miidhuh //alder (21 
W. B., 349). fPoNTIKKX, J. -The reason does not apply \Vhen the property 
is sold by a power paramount.] As regards the last (pioted case, it shows 
that nothing more would be taken than the i-ight which the judgment-debtor 
himself could have passed, and the section confers no further right on the 
purchaser than he would take under the Sheriff’s sale. But apart from lis 
pendens, no particular form of words is necessai’N to make a charge. As to 
whether there is a charge or not, L say, 1st, that there is a charge independent 
of the Act ; *^nd, if not, by the Court in which they got notice of the debt. 
[PONTIFKX, J., referred to the case of Atdndge v. II>.s75/y;o/i' (5 Beav., 188).] 

* [Soc*. ‘271. -If. after the elaiiii of tho person on who.se 
Surplus to be ratcably sippliration tlu* ])ropertv wjis sittarlu'd has been sjitisfit*d in 
distributed among decree- full from Hie ])r()ct*edh of tlie sale, any surplus remain, such 
holders who have taken surplus shall he distributed rateably amongst any other por- 
out execution prior to the sons, who, prior to the order for siieli distribution, may have 
order for distribution. taken out execution of decrees against the .same defendant 

and not obtained satisfaetion thereof : Provided that, when 
Proviso where property any property is sold subject to a mortgage, the mortgagee 
is sold subject to a mort- shall not be entitled to share in any surplus arising from such 
gage. sale.] 


4 CAL.— «7 
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Payment of revenue gives me a charge : see Sued Enaaet Ilossem Vt Muddtm 
Momuifi Shalloon (14 B. L. E., 155; S.C., 22 W. R., 4il). The cases oiGopee 
Churn Burral \\ Mimamat Lukhee hhwarce Delia (3 Sel. Rep., 93), and 
Hamilton v. Denny (1 Ball and Beattie, 199) are in my favour. [PONTIFEX, J. — 
In the latter case the sale was on account of a fine for renewal of a lease.^ As 
to wliethor payment of rent creates a lien, see Felherstone v. Mitchell (11 Ir. 
Eq.,35), Kehoe v. Hales (5 Tr. Eq., 597), and Lackey. Evans (11 Ir. Eq., 52). 

[413] The Advocate-General (Mr. Paul, with him Mr. Phillips) for Kali- 
prosono. — The word ‘ incumbrances,’ in s. 54 of Act XI of 1859, means that 
the purcliaser takes subject to all incumbrances. As regards s. 9, which deals 
with deposits made by ])eisons not proprietors, see the definition of the word 
‘ proprietor ’ as given in s. 1 of Beng. Act VTI of 1868. Kaniinee was not the 
recorded ]3roprietor, but, under the section, she would have to pay the money. 
No authority has been sliown that a payment of a sum for which a person was 
jointly liable, gives a right to the payer to follow^ the estate. [Garth, C.J.— - 
I question whether tliere is any privity between co-sharers of a revenue- 
paying estate, so as to cause any equity to arise.] I say that no equity 
governs the ])resent case, and it cannot be distinguished from Syed Enayei 
Hossciu V. Muddiin Moonee Shahoon (14 B. L. R., 155; S.C., 22 W. R., 411). 
Payments of revenue by i)ersons interested to save an estate have been held 
to bo personal claims against the person for whom the jjayment was made, 
and not liens on the o^Uite -ManikmuUa Chowdhrani v. Pnrhuttee Chowdhrain 
(15 S. D. A. of 1859, p. 515). Fagan v. Sreemolee Dassee (Marsh, Rep., 226) 
holds that a deposit of revenue obtains no lien. The Privy Council case of 
Nugender Chnnder Uhosc v. Sreemutty Kaminee Dosser (11 Moore’s I. A., 241) 
lays down that s. 9 of Act 1 of 1845, which is nearly the same as s. 9 of Act 
XI of 1859, anthori/es a personal action, but gives no remedy against the land, 
which it leaves to the then existing law ; and Hurri Mohnn Baqchi v. Grish 
Chunder Bundopadhya (1 C. L. R., 152) is to the same effect. [Garth, C.J. 
— Unless wo can distinguisli horn Syed Ena yet Hossein v. Muddun 

Moonee Shahoon (14 M. L. R., 155 ; S.C., 22 ^V^ R., 411), wo ought to refer the 
question to a Pull Bend 1.1 Even if your fjordships think that that case is 
not distinguisliable, yet the Privy Council case is conflicting, and the 
Privy Council case should be followed. The doctrine of Us pendens 
does not apjily to a purchaser at a sale in execution — Nnffur Merdha 
V. Bam Lall Adliicarry (15 W. R., 308) and Sreemutty Gourmoney Dahee 
V. BeeAl (2 Taylor and Bell, 83). [4143 [Garth, C.J. — The question is 
whether there is any clnirge at all, even between the parties, unless it is declared 
by the Court.] There .tie two ways in which a lien may arise : 1st, where a 
lien can be affected l)y a suit ; 2iuJ, where there is a lien in tlie suit itself. 
[PONTIFKX, J. — I think the case of lK/7cocA;.s v. Wilcocks (2 Vernon, 2nd pt., 
558), will sliow where a lien ai'ises, and it will aid your c«ase.] If a person 
buys land from the lieirs of a Hindu, knowing that there are women to be 
maintained, is there a charge on the property for maintenance? I say there is 
no charge till it is declared by tlie Court — s. 386, Mayne’s Hindu Law. As 
to Us pendens, the plaintiff’s must be defeated on the pleadings, irrespective of 
the fact that Us j)endens does not apjdy to a case of this sort. In their plaint 
they do not say that they want to make the payment a charge, but they simply 
bring this suit. I am only bound by what appears on the pleadings. With 
regard to the doctrine of Us pendens, see Kailas Chandra Ghose v. Fulchund 
Jahari (8 B. L. R., 474, at p. 489). There was here no voluntary alienation 
by the parties to defeat the plaintiffs, and therefore the doctrine does not apply. 
Execution would in no way detract from the rule, for the purchaser stands in 
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the judgment-creditor’s shoes, and tliatis all. The decree must bo read as 
giving a personal decree against Khelut, and the decree giving a charge must be 
struck out ; and in that case where does equity come in ? Assuming even that 
there was a charge created in 1876, what equity have they to compel us to 
pay the debt referred to in the 12tli paragraph of their plaint ? They say that 
Rutnessur held benarni for Hurry Churn ; so far at least the equity must fail, 
as it was decided in the execution -proceedings that Rutnessur did not hold 
benarni. Waring v. Mnrd (7 Ves., rests on the same princii^le as this 
decree rests, viz., that when a person borrows and gives land as a further 
security, it is intended that his personal estate shall bo first liable. 

Mr. Phillips on the same side. — As regards the equity which has 
been assumed, take the case of a private vendor who has [ 418 ] mortgaged 
his property. He is personally liable and his property is liable also ; he 
sells to a third person : in such a case he would have to recite in the 
deed that the property was charged with the debt Would a mortgagee 
have a right to come in and ask for relief without a covenant of indemnity ? 
Where there is nothing to show any contract for the equity of redemption, 
except a supposed difference between the price paid and the value of the estate, 
this is not enough to raise an equity. They allege we bought with notice, but 
they must rely on some principle of law for the notice, as there is no statement 
that we wore aware of the debt to Kaminee. Is this an incumbrance 7 The 
sale was by a paramount authority, and we don’t derive our title from the 
previous holder although we take his title — Moons/iee Buzlool Bahman v. Pran 
Dhim DiUt (8 W. R., 222). Was the liability of Khelut an incumbrance? 
In order to show that the debt was charged on the land, the plaintiffs ought to 
show that there was an agreement, inferrible from the price given or the con- 
duct of the parties, that the in’operty was to be the primary source : they must 
make out this before they can succeed in the suit. The equity to make us repay 
is, that the wdiole or part of the charge is to be realized out of the land. As 
regards the case of Syed Enayet Hossrin v. Jiladdnu Moonr(* Shdhoon (11 B. L. 
R., 156 ; S. C., 22 W. R. 411), decided by :MarkJ3Y and MlTTER, .JJ., I say it is 
opposed to the Privy Council decision. fPONTIFEX, J.- — Doc?s not the second 
part of s. 9 of Act XI of 1859 show that there is no charge? If it was a charge, 
the parties would not be put into possession.] As to the case of Fcthvrstonc 
V. Mitchell (11 Ir. Eq. 35), the circumstance of the defendant having con- 
sented that the plaintiff should redeem the land, might very well give the plain- 
tiff an equity. Siqjposing there not lobe a charge originally either under the 
Act or otherwise, does the doctrine of //.s* pendens apply ? No party can with- 
draw from litigation so as to affect a suit. It must be bond Jida litigation, 
carried out in a bond Jide manner, before a decree obtained by admission, as 
this decree was, would bind outsiders ; it cannot be called Us pendens. We 
also object to the jurisdiction of this Court. 

[ 416 ] Mr. for Rutnessur,- -The plaintiff seeks no relief against 

me; the only question that is raised is whether my decree had been in part 
satisfied ; and Mr. Justice White, in his decision on the application for an 
injunction, put me on terms. 1, however, contend tliat the question as to 
whether my decree had been in part satisfied, was a question to be raised in the 
execution-proceedings and not in the suit. I say so far as they may have any 
supposed claim for relief as against me, such question would be res judicata ; 
and so far as they claim relief against the others, the Court has no jurisdiction ' 
to hear the suit. 

Mr. Stokoe and Mr. Hyde for Hurry Churn Bose. 

Mr. Pugh in reply. 
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The Judgment of the Court (Gakth, C.J., and PONTIFEX, J.) was 
delivered l)y 

Pontifex, J.— The circumstances of this case may be concisely stated as 
follows : — 

A and H were co-sharers in a share of an estate, with respect to which 
share tlie Collectoi’ had ordered a separate account to he kept. B failing to 
provide his quota of the revenue, A raised money on a mortgage to C of his 
own interest, and ])aid the revenue on the share and so saved the share 
belonging to A and B from sale under s. 18 of Act XI of 1859. Subsequently, 
both A and H failed to pay the revenue due on the siiare, and the share was 
sold under s. 18 to defendant Kaliprosono Ghose, who under s. 54,1 took 
subjet to all incumbrances by A and B. Then Kaliprosono bought up C\s 
mortgage. But before the sale to Kaliprosono, .1 had sued B for the amount, 
which A had on the first occasion paid as i^’.s quota of revenue to save the share 
from sale ; and in that suit A claimed to have a lien on B's interest in the share. 

At the time of Kalii)rosono's purchase, A had obtained a decree in that 
suit which made B personally liable. But the Court which made the decree 
refused to fleclare any lien. Against that decree A appealed to this Court 
after Kaliprosono’s purchase. Kaliprosom) was not made a respondent 
[417] to that appeal, though of course A knew of his having purchased the 
share. About two years after Kaliprosono’s purchase, this Court, apiwently 
with the consent of B (whose interest to dispute the matter had of course 
ceased, or rather whose interest it then was to concede the question), declared 
a lion in favoui* of A on B\s former interest. A assigned this decree to the 
defendant Kutnessur. B died leaving the plaintiff his representative. 
Rutnessur proceeded to execute his decree against other property of B in the 
mofussil in the possession of the plaintiflf. The plaintiff in those execution- 
proceedings insisted that Rutnessur v\as hound to proceed first against the 
original interest of B in the share originally held b>' A and B and which had 
been purchased by Kalijirosono as before mentioned. This question was decided 
against the plaintiff, and is therefore /r.s judicata between the plaintiff and 
Rutnessur. Afterwards Retnessur’s execution-proceedings in the mofussil 
dropped. Kaliprosono and Rutnessur subsequently entered into an agreement, 
by which Rutnessur agreed, if possible, to execute his decree against propei ty 
of B in the possession of his representatives, and (if it could bo avoided) not as 
against the original interest of B in the share originally held by A and 
B and then in Kaliprosono’s possession. .As an inducement oj' considera- 
tion for this agreement, Kaliprosono gave the defendant Hurry Churn Bose, as 
the nominee of Rutnessui-, a patni in the share originally hold by A and B. 

IcJ :--\VhcncvLT iho Collector hhall liavc oreVred .i separate .ircount or accounts to 
l)c Kept for one or more sh .res, if the estate shall become liable 
Sale of separate shares. to sale for arrc.irs of revenue, the Colleetor or other Ofticcr as 
aforesaid, in the lirst place sh.ill put u]» to sale only that share 
or those shares of the estate from which, according to the separate accounts, an arroar of 
revenue mav be due. Tn .ill such cases notice of the intention of excluding the share or 
shares from which no arre.ir is due. shall be given in the advertisement of sale proscribed in 
section of this .Act. 'I'he share or shares excluded from the sale, shall continue to 
constitute one integral estate, the share or shares sold being charged with the separate 
portion or the aggregate of the several separate portions of jumma assigned thereto.] 

‘ t[Sec. 51 : — When a share or shares of an estate may be sold, under the provisions of 

section 13, or section 11, the purchaser shall acquire the 
Bight.s of purchasers of share or shares subject to all cncumbr,ances, and shall not 
shares of estate. acquire any rights which were not pos.s‘essbd by thC previous 

owner or owners.] 
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Butnessur then sought to execute his decree against property of h in Calcutta 
in the plaintiff’s possession as B' a representative. 

Thereupon the plaintiff institutes this suit, against Kaliprosono, Hurry 
Churn, and Butnessur, whereby she asks for a declaration, if Butnessur 
executes his decree against the Calcutta properties, that tlie plaintiff is then 
entitled to stand in tlie shoes of Butnessur, and to ha recoui)ed both by Kalipro- 
sono personally and also out of the. original instalment of B in the share 
originally held by A and B ; and tlii. plaintiff asked in tlie meantime for an 
injunction to restrain Butnessur’s execution against the Calcutta iiroperty. 

Now, so far as Butnessur is concerned, if. is already vea judicata, that 
Butnessur is entitled, if lie so chooses, to execute [418] against the Calcutta 
property ; and if ])laintiff claims, that the patni given by Kaliiirosono to Hurry 
Churn should be treated as part-payment to Butnessur, such (piestion ought to 
bo decided on the execution-proceedings, as directed by s. i244 of tlie Procedure 
Code. The mere existence of the agreement hetwc‘,en l\a]ij)rosono, Butnessur 
and Hurry Chum does not entitle the plaintil’l to join them as co-defendants 
in this suit, or give this Court jurisdiction to try tlie case. Kaliprosono and 
Butnessur wore quite entitled as between themselves to come to the arrange- 
ment. That arrangement can neither l»ind nor prejuflicc the plaintiff. Therefore, 
Butnessur and fluiry Churn wore not necessary parties to the plaintiff’s suit 
against Kaliprosono. 

But, so far as Kaliprosono is concerned, we think this suit can only he 
treated as a suit to estahlisli a charge or lien in land out of Calcutta ; and 
therefore this Coui’t had no jurisdiction to try it. 

It is true that Ptuj/i, on the assumption that J’.s jiayniont on B\s 
account gave J a lien on Ji's interest, tried to i)ut his case as high as this 
That person claiming under />, but subject to incumbrances, would be parsonalhj 
liable to jiay this debt ; and if so, the plaintiff would he entitled to sue 
Kaliprosono in this Court, he being a resident of Calcutta. 

Mr. Pu(fh attempted to put his case on the looting of a purchase of an 
equity of rcdeujptioii, and the contract between the mortgagor and the 
purchaser stating tlie amount of the money due on tlie mortgage subject to 
which the sale was made, and the purchase- money being estimated on that 
footing. Even if in such a case equity would fasten on tlie conscience of the 
purchaser so as to make him personally liable to indemnify his vendor, the 
mortgagor, it is siiflicient to say the jiivsent is an entirely dillevent case. 

Under s. o4, Kaliprosono imdoubledly took suliject to incumbrances; but 
he purchased not from the mortgagor, hut from the Covernment, the paramount 
vendor. There was nothing to sho^^ him that anything wasdiie from B to A, 
and no notice of this alleged lien was given. Under these circumstances, we 
think oven if a lien existed, it would ho preposterous to make Kaliprosono 
personally answerable. 

[419] Wo are, therefore, of ojiinion that the plaintiff’s suit was rightly 
dismissed. 

It is thus unnecessary for us to deal with the question whether the pay- 
ment by A on behalf of B gave .1 a lien on B'h intore.st on the share originally 
held by A and B, which would bind B’.s interest in the hands of a purchaser 
under ss. 13 and 54 of Act XI of 1859. This question was determined 
affirmatively, as already mentioned, by a Division Bench of this Court in the 
suit between A and B ; that decision having, as 1 have before said, been 
virtually made by consent. That decision, whether by consent or otherwise, 
was founded on the decision of another Bench of this Court — the case of 
Seyd Enayct Hossein v. Mtiddun Modnee Shahoon (14 B. L. B., 155 ; S.C., 22 
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W.R., 411), whicli has also been followed and extended by a still later case, 
Bam Dull Shigli v. Horakh Narain Singh (I. L. R., 6 Cal., 649). Had it been 
necessary to deal with this question, we should certainly have referred it to a 
Full Bench ; for we are not, as at present advised, at all satisfied as to the 
correctness of those decisions. They, no doubt, enunciate what at the first 
blush seems to be an attractive and catching equity ; but it is difijcult to see 
on what foundation sucli an equity could rest. Mr. Pugh has attempted to 
support the cases referred to, on the authority of certain Irish cases, which 
are treated as insurance cases. It is sufficient with respect to those cases to 
say, that there is a substantial ditlercnce between them and the present case. 
In all of those cases the person wlio claimed the lien was previously interested 
in the estate which his payment went to save. But, in the present case, A 
had no interest in B's share of the shai e originally held by A and B ; and it 
may be remarked that none of the frish cases go the length of establishing a 
personal liability. 

The Irish cases, in fact, only decide exactly what the last paragraph of 
s. 9 of Act XI of 1859 provides. 

If A had been entitled to a previous lien on B's interest, then he could 
have tacked the amount ]3aid by him to save the interest from sale. If he had 
no such previous lion, then, as at [420] present advised, we think his rights 
would be those jjrovided for by the preceding portion of s. 9, — that is, he may 
recover from the defaulting proprietors personally. 

It appears tons, that whenever it may bo necessary to settle this question, 
it ought to be referred to a Full Bench, f n the present case it is unnecessary, 
and we dismiss the plaintiff’s appeal with costs on scale 2. 

Appaa! dismissed. 

Attorneys for the Appellant : Messrs. liemfru and Remfry. 

Attorneys for the Respondent : Messrs. Roberts, Morgan d’ Co. 

Baboo Promothonath Bose, and Baboo Troyliic Konath Roy. 


NOTES. 

[I. EXECUTION PROCEEDINGS OR SUIT— 

The prosoiujo of an unnecessary party docs not make C.P.C. 1908 sec. 47 any the less 
applicable : — (1902) 5 Bom. 1 R. 1036. 

II. LIENS IN FAVOUR OF ONE CO-SHARER PAYING THE REVENUE ON SHARE 
OTHER THAN HIS OWN— 

The personal remedy is declared in the several st'^tutes ; and see generally ss. 69, 70 of 
the Indian Contract Act 1872. 

As regards the lien, howcvc’r, the opinion of the CALCUTTA High Court is against it, 
(1887) 14 Cal. 809 ; see also 15 Cal. 512 ; 22 Cal. 800 ; 25 Cal. 566. The ALLAHABAD and 
the BOMBAY High Courts have held .similarly : — 14 All 299 ; 18 All. 471; 26 Bom. 437 - 
4 Bom. L. R. 90 ; but see 11 Bom 318. The MADRAS High Court held otherwise in 26 
Mad. 686. 

Sec on thi.s subject the criti<jismof Dr. Rash Behari Gho.sh in his Mortgages (1911) Vol. I 
pp. 112 — 127 : Fisher on mortgages (1910) 6th Edii. pp. 278 — 284. 

13 All. 195 : 10 A.W.N. 228 relates to the case of mortgagee.] 
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ORIGINAL CIVIL. 

The 9th March, 1882. 

Present : 

Mr. Justice Wilson. 

Kedarnath Dutt 
versus 

Harra Chand Dutt. 

Limitation Act (XV of 1877), sched. ii, els. 171, 171 a, and 178 — 
Application to revive suit- -Bujht to applij — Pending suit. 

The right to apply ill a ponding suit, — te., a suit in ^\liii h no final order has been 
made, — is a right which accrues from day to day, and therefore the periods of limitation 
provided in els. 171, 171a, and 178 do not apply in an application to revive such a suit. 

In this suit, which was one for partition, a decree for partition had 
been made on the 2nd February 1H70, and the usual commission for 
partition was directed and issued. The commissioners filed their return 
to the commission on 7th December 1871, but they dilTered in opinion 
on the subject of the partition, and by an order of Court of 14th Mal*ch 
1872, the commission of partition and the return were quaslied and 
directed to be taken off the file ; and it was further ordered that a fresh 
commission of partition should issue undoi* tlie decree. No steps, however, 
were taken to obtain the issue of such fresh commission. On the 8th Decem- 
ber 1880, the defendant died intestate, loavinji five sons his heirs and repre- 
sentatives. The present application was made on behalf of the plaintiff on 
[421] notice to the sons of Harra Chand, for an order to revive tlie suit, to 
enter their names as tlie lioirs and representatives of the defendant in the 
register of the suit in the place of that of the defendant, and to allow the suit 
to be thereupon proceeded with. The plaintiff, in his affidavit in support of 
the application, stated, tliat the delay in proceeding witli the suit had arisen 
from his being desirous of effecting an amicable partition, which he had used 
his best endeavours to do, but without success. 

Mr. Bonnerjec for the plaintiff referred to the case of Gocool Chiinder 
Oossamee v. The Administrator-General of Bengal (I. L. R. 5 Cal., 726). 

Mr. Hill appeared to oppose the application, and contended that it was 
barred by lapse of time. The period of limitation for applications under 
chap, xxi of the Civil Procedure Code was sixty days undoi- els. 171, " 171a, and 
1716, of sched. ii of the LimitMtion Act, XV of 1877. If tliat period of limitation 
was not applicable, the application was barred by cl. 178 of sclied. ii of that 
Act, it being “an application for wliich no period of limitation was iirovided, 
elsewhere in that schedule or by s. 230 of the Civil Procedure Code,” and the 
right to apply having accrued more than three years previously to the application. 

• Cl. ti ii- ~ _ / __ _ 

Description of suit. ! ih/Jtati<m. I "f’hnc when period begins to run. 

__ _ ! _ I 

Under section 303 or 365 of the Sixty days ... The date of the plaintiff’s death. 
Code of Civil Procedure by a person 
claiming to be the legal represeii- 
tative of a deceased plaintiff. _ . _ 


t 
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Wilson, J. (without callinf* on Mr. Boniierjee to reply), held, that the 
application being one in a ponding suit, the right to apply was a right which 
accrued froni day to day, and therefore it was not barred by lapse of time. 

Application granted. 

Attorney for the Plaintiff: Haboo Norcnclro Naiith Sen. 

Attorney foi- the Representatives of the deceased defendant : Baboo 
(Jpendrolall Bose. 

NOTES. 

[LIMITATION— PENDING PROCEEDINGS- 

For .siiTiiliii- rulings, .sue Ml 71 18 in M M.L.J. A snifc was hold 

pending when duvctions were givni tc^ take an account . — (1903) 30 Cal. GOO” "7 C.W.N. 517. 
Soo also (1899) 3 C.W.N. 75G.] 

[ 9 I. A. 8 : 4 Sar. P. C. J. 310 : 6 Ind. Jup. 201.] 

[422] PRIVY COONCJL. 

The ISthj lath, and 'T^nd November, IHHI . 
l^KKSFXT : 

Sill B. Peacock, Sir M. M. Smith, Sir R. Couch, and Sir 

.V. Horhouse. 


Maliannnad A;5inat Ali Khan Defendant 

versus 

Lain Ihiguni anri others Plaintiffs. 


[On .V])])eal from tlio Chief Court of the Piinjah.J 

Mahoniedan Law --Acknowhnbtnient of children as sons — Pensions Act 
XXllI of lH7L ss. 4 and b -J nnsdiction of Cavil Court — Onussion 
to obtain j)rcrionslu to suit certijicate enabling Court to entertain 
suit — Fdfect of certificate (iranted after the hearing. 

Tin* acknowh'dgiricnl and rct'ugmfcion tif children by a Mahomodan as bis .sons, giving 
them the statn.s of suns cap-iblc of inheriting as being of legitimate birth, ma>, without proof 
of his express aekiiowlcdgiiicnt of them, bo inferred from his treatment of such children, 
provided that certain Cfinditions iicgatiNiiig this relationship are absent. 

The (luestion whether siieh ^K■kno^^ledgmeIlt .should be presumed or not, depends on the 
circumstances of I'ach partieulu ease. Asia n food Doirlnh Ahmed Htmein Khan y, Jlyder 
Hossein Khan (11 ^Itioiv’s I. A, 94) referred to and followed. 

l^irt of the property in suit consisted of land, which was assuined in the Courts below to 
be held on terms bringing it within the IV-nsions A<-t, UTl. After the judgment, which 
di.spo.sed of the principal qiiesuioiis in the case, had been given, final judgment was suspended 
upon an objection that no certificate had been obtained under that Act. The eertificate 
having been then obt.iiiied and delivered to the Court, — held, that the original defect did not 
prevent the suit proceeding. 

APPEAli from a decree of the Chief Court of the Punjab (5th December 
1876), in i)art reversing, and in part atliririing, a decree of the Commissioner of 
Lahore (19th January 1874). 

Tlie princi])al (piestions wliicli arose on this appeal wore as to the effect, 
according to Maliomedan law, of an alleged acknowledgment of the two minor 
plaintiffs as his sons by the late Ahmed Ali Khan, Nawab of Kurnal, and as to 
the existence of an alleged custom of the family in exclusion of that law. 
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The first plaintifi' in the suit wtis Mussaunit Lalli Begum, suing on tier 
own behalf as widow of the late Nawab, who died [428] on tho 14th 
November 1867, and also suinfi as mother and guardian of his two minor sons, 
aged respectively seven and eleven years. The defendant was Nawab Maham- 
mad Azmat Ali Khan, eldest son and successor of the late Nawab. 

The suit was commenced in 1871, and was heard by the Commissioner 
of Lahore, who found that neither Lalli Begum, nor her sons, were entitled to 
inherit. He was of opinion that she was never married to the Nawab, and 
that her sons were neither originally legitimate, nor rendered so by subsequent 
recognition. 

The Chief Court on appeal remanded the suit to the Commissioner, with 
reference to certain alleged customs of the family, which, if proved, would 
preclude the operation of tho Maiioiiiedan law in respect of sons acknowledged, 
though born out of wedlock, and in respect to the succession of widows. On 
this remand the Commissioner found that, by the custom of this family, even 
a lawfully married widow could not inherit as a sharer : and this finding 
having been accepted by the Chief Court, Lalli Begum’s claim was disiiii.ssed — a 
result against which she made no further api^cal. 

The Commissioner also found that tho Mahomedan law of inheritance did 
not regulate this family, but that a custom, inconsistent with the law, excluded 
from inheritance illegitimate sons, even if acknowledged, allowing them only a 
certain proportion for maintenance. 

This latter finding tlie Chief Court reversed. As regards the sons, the 
Chief Court was of oianion that tho alleged custom had not been proved, and 
that the Mahomedan law prevailed. Tho Court held, that the minor plaintiffs 
were entitled to inherit, lieing either originally legitimate, or legitimated by 
subsequent acknowlodginont by tho late Nawab, their father. 

I^irt of tho property claimed consisted of six villages in tho district of 
Muzafternagar, conferred on the family by * altamga ' grant from the Delhi 
Emperor: also of villages granted by the British Government in ‘ istemrari, ’ 
through Lord Ijako, in 1806 ; also of a jaghii’ granted liy Lord Canning in 
1868. As to tho above, tho Court held, that they were unable to give a decree; 
because no certificate under the Pensions Act, 1871, enabling the Court to take 
cognizance in the matter had been [424] obtained. Before final decree, a 
certificate was obtained from tho Government under the above Act. Thereupon, 
the Court, considering that the defect of jurisdiction was removed, decreed in 
favour of the minors for their share. 

From this decision the defendant appealed. 

Mr. T. II. Cowie, Q.C., Mr. B. V. Dotpw, and Mr. J. T. Woodroffe for the 
Appellant. 

Mr. J. F. Leith, Q.C., and Mr. J. 1). Maijite for the Kosiiondent.s. 

For tlie appellant it was contended, tliat the alleged custom liad been 
proved ; and further that, even if proof of it had failed, the late Nawab had 
been shown to believe that by it * illegitimate sons ’ (excluded fi’om inheriting as 
sharers) wore provided witli maintenance suitable to their position. Accordingly, 
in treating the minor plaintiffs as he had treated them, he intended no other 
consequences than would follow from their ))eing his sons, witli reference to 
the provisions made for tliem by the custom of the famil>. From his recogni- 
tion of a son, therefore, only the above con.sequo rices would arise, and not the 
right to rank as a sharer under the Mahomedan law. It was also contended, 
that even if the latter law were apiilied to the case, the efl’ect of an acknow- 
ledgment of parentage being merely to raise a presumption of an antecedent 
marriage, such a presumption had in this case been excluded by the facts in 
evidence, which tended to shows and had shown, that there was no marriage. 
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The Courts had not been able to find that tlio marriage as a fact took place. 
Again, indopeiidontly of the riglit effect not liaving been attributed to the 
acknowledgment, the latter had not extended to the younger boy, Umar Daraz 
Ali, who was lour years younger than his elder brother Rustam Ali ; and who had 
not shared the treatinent, from winch acknowledgment on the part of the late 
Nawal) of his being tlie father, had been inferred. 

Counsel for the respondents were not called upon. 

Their Lordships’ Judgment was delivered by 

Sir M. E. Smith. — This a])peal arises in an action brought by Mussamut 
Lalli Hegnm, claiming in her own right, as [425] widow of the late Nawab of 
Kurnal, Almied Ali Khan, and as guardian on behalf of her minor sons, Rustam 
Ali Khan and Umar Daraz Ali Khan, to recover lier own slnare as widow, and 
the shares of hei- minor sons, wlio are alleged to bo sons of the late Nawab, in 
large landed estate and other ju’oporty left by him. Tlie defendant in the 
siction is Nawab Azmat Ali Khan, who is the undoubted son of the late Nawab 
and mneb older than the two minor plaintiffs. 

The late Nawab bad four wives. A son, Ralimat Ali Khan, died in his 
lifetime. He left, surviring him, Azmat Ali Khan, the defendant, the Mussamut 
Lalli, who asserts that she was his wife and is now his widow, and the two 
minor plaintiff’s. 

In the Courts below several judgments, original and on remand, have been 
given, and the result of the litigation appears to be as follows ; — The Commis- 
siomu’ of Ijabore found tliat neither Mussamut Lalli, nor her sons, wore entitled 
to inlu'.rit, being of opinion that she was never married to the Nawab ; that 
her sons were not oi iginaily legitimate ; and further, that the status of sons had 
not been conferred uj)on them by the late Nawab by any recognition of them 
as his sons. On remand the Commissioner found that, by family custom, 
widows did not inherit. The Chief Court of the Punjab agreed with the find- 
ing of the Commissioner as to this custom, and dismissed the Mussamut’s 
appeal on the ground that she was disentitled by the custom. The Commis- 
sioner also,, as already observed, dismissed the suit of the sons. The Chief 
Court of the Punjab reversed his decree so lar as it dismissed the suit of the 
sons, and decreed in tlieir favour, btung of opinion that the minor plaintiff’s were 
entitled to inherit. No question now arises as to the widow, both Courts hav- 
ing found that she is excluded l)y the custom of the family ; and slie does not 
appeal from those decisions. 

The issues raised as to the right of the minor plaintiff’s to inherit originally 
involved the following questions: — Fust^ the alleged marriage of their mother, 
Mussamut Lalli, with the late Nawab; secondly, the alleged acknowledgment 
and recognition of them by tin. late Nawab as his sons, and the legal consequence 
of such recognition, if made; and thirdly, the existence of certain family custom. 

[426] It will be convenient, in the first place, to refer to the issues as to the 
customs of the Mandals, to which this family belo igcd, to see if any custom 
has been established varying the general rule of the Mahomodan law relating 
to inheritance, or the effect of the acknowledgment of a son. An attempt was 
made to show that, by the customs of the Mandals, the sons of ignoble wives 
did not inho]*it. It appears that, in 1849, an inquiry was instituted by the 
Government respecting the customs of the Mandals, and various dustur-ul- 
amals were drawn up hy members of Mandal families respecting them. But, 
on consideration of these documents, it appears first, that they do not agree on 
important points ; and, further, they do not profess to record existing customs, 
except possibly with regard to the exclusion of women from inheritance, 
but contain endeavours to come to an agreement with respect to the rules 
which should bind the family in the future. This was the view taken by the 
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Government at the time, and also by both the Courts in India in this suit, of 
these documents, so far as they related to the inlieritance of sons. On a 
remand by the Chief Court oral evidence of the custom was taken by the 
Commissioner. Tlie evidence satisfied the Commissi oner, and the Chief Court 
agreed with him, that the custom to exclude widows from a share of the 
inheritance was proved. The claim of the widow was therefore rejected. With 
respect to the sons the Commissioner s judgment is to this el'J'eet : he finds 
distinctly, upon the question which was: refei red to liim l)y the judgment 
remanding the case, that legitimate ignoble sons would take a share with noblo 
sons ; that there is no distinction as to the right to inherit between the sons of 
noble and ignoble wives. But in the course of his judgment bo finds an issue 
to be proved, which does not appear to have been referred to him. He says 
this : “ They agree” — that is, the dustur-ul-amals and the oi al evidence agree — 
“ that illegitimate sons of ignoble mothers, thougli recognized as sons, got 
no share.” Their Lordships have been referred to the evuienco on wliieh this 
last finding rests ; hut the learned counsel forthe appellant did not [)rosccuto 
the consideration of it after a few witnesses had been referred to, because it 
soon appeared that the evidence allorded no foundation [427] upon which 
the learned Commissioner could properly base his finding, and the Judges 
of the Chief Court have distinctly come to a dillcrent conclusion upon 
it. His finding that legitimate ignoble sons get a share with noble sons 
was, however, affirmed by the two Judges of the Chief Court, wJio both came, 
after a very careful review of the evidence, to the conclusion that no custom 
prevails in this family which varies the ordinary rules of the Mahomedan law 
with regard to the rights of sons to inherit. 

An attempt has been made to show that the fairiily were originally 
Hindus and converts to the Mahomedan faith, and upon this foundation a 
suggestion has been raised that Hindu customs were pi*eserved in the family ; 
but the foundation for this suggestion entirely fails. Not only was the fact of 
the family having been at one time Hindus not pi*oved, but it was negatived 
by some of the witnesses. Even if the fact had been proved, it would only have 
lent probability to the suggestion that some Hindu laws had been preserved 
in the family as custom. It must still have boon jnovefl that tliey wore in 
fact so preserved and acted upon ; and, as already stated, the proof of the 
existence of any custom, so far as the present suit is concerned, entirely failed, 
except as to the widow’s right to share. It is to bo observed also, that there 
is evidence that the late Nawah was himself a strict ^lahoniedan. The rights 
of the minor plaintiffs have therefore to be determined by the rules of Maho- 
medan law as applicable to the facts of the case. 

The undisputed facts of the case are, that Mussainut Lalli was originally 
a slave girl in the late Nawab’s house, and at one time acted as a servant in it. 
She lived in the house up to the time of tlie Nawab’s death, and beyond 
question the Nawab cohabited with her, and the two minor i)Iaintiirs wxre 
born in his house, and remained in it up to tlie time of his death. Those 
facts are undisputed. 

The questions which arise are, — first, w'hether there was a marriage 
between the late Naw^ab and Mussamut Lalli before the births of the plaintiffs, 
in which case, of course, both w^ould bo his legitimate sons ; and, secondly, 
whether, if that be not established, there is proof of an acknowledgment and 
recognition C428] by the Nawab of the two plaintiffs as his sons, which would 
give them the status of sons and a title to iniierit. 

The direct evidence of the marriage is not very satisfactory, and is in some 
respects contradictory. Still there is positive evidence that a ceremony of 
marriage did take place before the births of the children. That direct evidence 
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is met by the negative evidence of witnesses, who say that if such a ceremony 
had taken place they must have known of it. From this state of the evidence, 
if it stood alone, it would be difficult to affirm that a marriage had been 
established ; but the evidence exists, and a question certainly arises, whether the 
treatment of the minor plaintiffs by the Nawab as his sons, to be hereafter 
adverted to, and the acknowledgments he made respecting them, do not afford 
such a strong presumption of marriage as to entitle the testimony of the 
witnesses who speak to the marriage to credit which otherwise it would not 
have possessed. Their Lordships, howovor, do not think it necessary to decide 
the case upon the ground tliat an actual marriage is proved. The Commissioner 
of Tjahore has found against the marriage. The two Judges of the High Court 
certainly do not lind against it. The inclination of Mr. Justice BOULNOIS’S 
opinion was that it was not proved, whilst the inclinationof Mr. Justice LinDSAY’S 
opinion was the other way ; they therefore did not find against the marriage, 
though they have not affirmed it. Their Lordships also do not find it necessary 
to pronounce a distinct opinion upon the question whether the marriage, in 
fact, took place, as they think the plaintiffs are entitled to succeed upon the ground 
that acknowledgments of them as his sons by the Nawab have been proved. 

The evidence of the acknowledgment of the elder son, Rustam, is extremely 
strong. It rests not only on oral testimony, but on documents, one of 
which is almost conclusive of the (piestion. It seems that Rustam was born 
six or seven years before his father’s death. His brother Umar was born shortly 
before bis death, — the precise time is not ascertained, — probably about a year, or 
a little more: but it is not possible to arrive at the time with any exactness. 

With regard to Rustam, it is shown that he was treated by [429] the 
Nawab as a legitimate son would be. He was often taken by his father on 
visits to the houses of Mr. War burton, a native of India, but educated by an 
Englishman and a Government official, and of Major Parsons, another British 
officer, both living in the neighbourhood. The Nawab appears to have intro- 
duced Rustam as his son, and tlie evidence is that ho treated him with greater 
affection than his cldcwst son Azmat. Not only in the Nawab’s house was 
Rustam put forward as his son, but he was taken on the above-mentioned and 
other visits as if he were a legitimate son. He was always dressed as a 
legitimate son w’ould be. Mr. Warburton proved that he “ used frequently to 
see Rustam going about well dressed, mounted on an elephant, and attended 
by servants.” He also says ho was extremely like the Nawab. A great deal 
of other evidence was given to this effect. Besides evidence of this kind, 
when Rustam’s education wps about to be commenced, the Bismillah ceremony 
was performed. There ii- vlistinct evidence of the performance of that 
ceremony, not only by the native gentlemen who attended, but by Mr. War- 
burton and Major Paisons, who were also invited and attended. Mr. War- 
burton appears to have been an intimate friend the late Nawab ; he is a 
witness wliose credit is entirely unshaken, and appears to be in every respect 
an unimpeachable witness. .\t this Bismillah ceremony Rustam was intro- 
duced and treated as the son of the Nawab. It is scarcely conceivable this 
ceremony would have been performed if he had been an illegitimate son. With 
regard to the evidence of the defendant’s witnesses as to the manner in which 
tliese children were treated, their Lordships think that it is entirely unworthy 
of credit. In opposition to the strong and credible evidence given by the 
witnesses for the plantiffs, it is attempted to be shown that these children 
wore, in fact, the children of a slave girl allowed to have promiscuous inter- 
course witii men outside the Nawab’s house, and whose fathe^rs, some of the 
witnesses say, it was impossible to know. This evidence, and that which 
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seeks^to prove that the boys were treated as such children would probably be 
treated, seems utterly unworthy of credit. 

In addition to the oral evidence which has been mentioned, a declaration, 
important in itself, and as alfordinj^ conlirination of [430] the oral testimony 
of the plaintiffs, Is found in the report which the Nawah made to the Govern- 
ment respecting the arms belonging to his family. In a letter to the Deputy 
Commissioner of Kurnal, dated the 7th March 1866, the year before he died, 
is a schedule in which the arms hold by iiimself and the members of his family 
are described. The letter is : — “After expressing a desii’o for an interview 
* which has abundant advantages, and is the best of the objects, be it known 
to your splendid and kind mind, on the arrival of your kind note a list of my 
personal arms is annexed to tliis friendly letter, as required in Commissioner’s 
circular dated 8th January 1866 ” fn that list there are columns with the 
names of the possessors and the descriptions of the arms. First there is 
‘Personal,’ tliat is himself; and he i*oturns 11 mi five swords, 1 shield, 
muskets, pistols, and other arms. Then follows: — “The Nawab’s son 
Azinat Ali,Khan” (the appellant), 4 native swords, 1 shield, 2 double muskets 
and so on. Then follows : — “ The Navvab’s son, Hustam Ali Khan ” (the res- 
pondent), 4 native swords, 1 shield, 2 double muskets, and so on. In this 
document the Nawab describes Rustam as “ the Navvab’s son, Rustam All 
Khan,” and returns exactly the same number of arms as belonging to him 
as belonged to his eldest son. Ho therefore not only calls him his son, but 
treats him as ho treated Azmat, his undoubted legitimate son. Their Lord- 
ships think that this acknowledgment in a formal report to the Government 
is almost conclusive as regards Rustam. 

Undoubtedly the evidence of acknowledgment and recognition of Umar, 
the youngest son, is, as may naturally be expected, much less than that in the 
case of the elder brother. Considering the short period that elapsed between 
his birth and the death of the Nawab, it is not surprising that a paucity of 
evidence appears; but their Lordships think that enougli is shown in the case 
of Umar also to satisfy them, as it satisfied the Judges of the Chief Court of 
the Punjab, that he was acknowledged and treated as a son. 

(His Lordship then went through the direct evidence on this point, 
continuing thus) : — 

It is also important to observe that Umar received the titular [431] 
name of Khan, as his brotlier Rustam had, a name which it is not likely 
the father would have bestowed upon any l)ut Ijis acknowledged and legitimate 
sons. Those who advised the appellant were fipparently aware of the 
importance attached to this name, for thev endcav()ured to show that it had 
not been given to the l^oys until after the deatli of the Nawab; that is 
distinctly disproved by the evidence in the case, and it appears that they 
always bore that name. 

The evidence of Major Parsons is not so distinct as that of Mr. Warburton. 
He says, to the best of his recollection, the Nawab spoke himself to him about 
the second boy. Besides this testimony, there is general evidence that both 
boys were treated by the Nawab as his sons. 

Undoubtedly an acknowledgment of each son must be proved. In the 
actual circumstances of this case, it is highly probable that when the Nawab 
had recognized the elder son of Mussamut Lalli, he would also acknowledge the 
younger, and this i>robability gives support to the evidence in tiie case of the 
iatter. There seems to be no reason for his making a distinction between them. 

Their Lordships have already adverted to the unsatisfactory character of 
the evidence given on the part of the defendant. The only piece of evidence 
entitled to weight is the genealogical triee which has been produced by him. 


301 



I.L.R. 8 Cal. 432 


MAHAMMAD AZMAT ALI KHAN V, 


That tree professes to bo a pedigree of the Nawab’s family, which was returned 
to the Government. Tlie genealogy begins, at no distant period, with the 
father and uncles of tlie late Nawiib. Ho was asked for a genealogy of his family. 
Undoubtedly, in the paper which has been produced, there is, under his own 
name, an entry of two sons only, Kahmat Ali Fvlian, ‘ deceased,’ and Azmat 
Ali Khan ; there is no mention of Hustani, though liustam must have been born 
at the time that this pedigree was drawn up. It is, however, to be observed 
that the document produced is a cojjy only, and that the original has not been 
produced or satisfactorily accounted for. There may he considerable question 
whether the cop> was admissible in evidence; l)ut whether admissible or not, 
it is a copy only, and there is an entry after the name of Rahmat Ali of his death 
— Rahmat Ali Khan, [432] 'deceased.’ Now at the time that tliis j^edigree was 
prepared Rahmat Ali Klian was not dead ; and tlierefore the document must 
have been altered, at least to that extent after it had boon oi’iginally prepared. 
It is j)ossibIe that when tlio Nawab was called upon for his genealogy he might 
have thought it sulVicient to give the genealogy only down to himself. But tlio 
‘document itself, the original not being produced, containing an entry which 
could not have been in a genuine original, cannot be safely relied upon. Even 
if an original jjedigree had been produced without the name of Rustam, though 
it would no doubt be a piece of evidence favourable to the view of the appellant, 
and perhaps strongly favourablcj to that view, it would not be sutlicient to out- 
•weigh the ])ositive evidence of the acknowledgment of Rustam by the Nawab. 

Their Lordships, therefore, liave come to the conclusion that an acknow- 
ledgment by the Nawab of both the minor plaintiffs as his sons has been 
proved. 

The only question which remains on this part of the case is as to the effect 
of tlieso acknowledgments. Both the Judges of the Chief Court, who have 
given loaimod and careful judgments, have gone very fully into the authorities 
upon this question. Their Ijordships, however, are relieved from a discussion of 
those authorities, inasmuch as the rule of Maliomedan law has not been 
disputed at the bar,- that the acknowledgment and recognition 

of children by a Mahomedan as his sons gives them the status of 
sons, capable of inheriting as legitimate sons, unless certain conditions exist, 
which do not occur in this case. That rule of the Mahomedan law has not 
been questioned at the bar. In this case we have not only the treatment ol 
the plaintiffs by the Nawab as his sons, Irom which, under certain circum- 
stances, an acknowledgment may be presumed, but wo have actual acknow- 
ledgments of them. It has boon decided in several cases that there need not 
be proof of an express .u knowledgment, but that an acknowledgment of 
children by a Maliomedan as his sons may be infeiTcd from his having openly 
treated them as such. T^be (piestion whether the acknowledgment should be 
liresumed or not must of course depend on the cii aimstances of each particular 
case in which [433] it arises. The only authority, after the course which the 
argument has taken, to which their Lordships think it necessary to refer, is the 
C'A^Q oi Aslinifood Dowliili Ahmed Hofisctfi Khan\. Ilijder UotiHcui Khan (11 
Moore's 1. A., 1)4, ace p. 1 L‘3). J n that case their Lordships say : — “ The presump- 
tion of legitimacy from marriage follow's the bed, and whilst the marriage lasts 
the child of the woman is taken to be the husband’s child : but this presumption 
lollows the hod, and is not antedated by relation. An antenuptial child is illegiti- 
mate. A child born out of wei Hock is illegitimate ; if acknowledged he acquires 
the status of legitimacy. ’ The rule of the Mahomedan law as to acknowledg- 
ment is so affirmed in this judgment. “When, therefore, a child really illegitimate 
by birth becomes legitimated, it is, by force of an acknowledgment, express or 
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implied, directly proved or presumed. Those presumptions are inferences of fact.” 
This last passage appears to refer to cases ^^llere an (?xpress acknowledgment is 
not proved, and has to be presumed from oilier facts. “ They are built on the 
foundations of the law, and do not widen tlie grounds of legitimacy by con- 
founding concubinage .and marriage.” Those observations must be taken 
with reference to the facts of that case ; and in that case it appeared that there 
was a ‘ mootta ’ marriage after the birtli -^f the child. There was no acknow- 
ledgment, and the treatment of the child was equivocal. Sometimes ho was 
treated as a son and at others not ; and indeed, by a deed executed by tlie 
father for that purpose, he was distinctly repudiated by him as liis son. In tliat 
case it was decided that, in the absence of express acknowledgment, the 
evidence was insufficient either to raise the iiresiimption of a marriage which 
in point of time would cover the birth of the child, or of an acknowledgment. 
The facts and questions in that case were vmy complicated, and some of the 
passages in the judgment referred to by the Judgcjs below can only be under- 
stood by referring to the (piostions to which they were addressed. However, 
there really is no dispute about tlie law ; aiu their Lordshi])s in this case liave 
not to lay down any new principles of law, but only to ajiply a well- 
established principle to the facts. 

[434] TJie remaining point relates to a part of the property wliich is 
sought to be recovered. It appears that some part of the projierty in suit 
consisted of land wliich was assumed in the Courts below to be held under a 
grant from the Crown on terms which brought it within the Pensions Act 
(XXlil of 1871). Their Lordships have not been referred very specially to 
the facts, nor was that necessary in the view taken h> them of the construc- 
tion of this Act ; they arc therefore not to be understood to affirm the assump- 
tion upon which the Courts below acted, that the grant in (luostion is a grant 
within the Pensions Act. They give noo])inion iqion that point ; but, assum- 
ing that the Court w.as right in considering the grant as one within the 
Pensions Act, their Lordships think it came to a coi’rect decision in holding 
that, when the certificate mentioned in the Act was obtained, the suit might 
proceed. It seems that, after the judgment which disposed of the iirincijial 
questions in the case had been delivered, final judgrruMit was suspended upon 
an objection that no certificate had been obtained. Jiefore the case was finally 
disposed of and the final decree passed, the certificate was obtained and 
delivered to the Court. The Pensions Act, by s. 1, provides that : ” Except as 
hereinafter ])rovided, no Civil Court shall ontei-tain any suit relating to any 
pension or grant of money oi* land-revenue coiderred or made by the British or 
any former Government.” Then the sixth section is, “ \ Civil Court, otherwise 
competent to try the same, shall take cognizance of any such claim ujion receiv- 
ing a certificate from such Collector.” It is contended that the suit ought to 
have been dismissed altogether as regards the projicrty held under the grant, 
because no certificate was obtained before the commencement of the suit ; but 
their Lordships think that the Court, although uj) to a certain time they 
had proceeded, apparently without objection, with the suit without a certificate, 
was justified in going on with the suit when it was received. The Statute 
says that : “ A Civil Court otherwise competent to try it ” — this Court was 
competent to try it — “ shall take cognizance of any such claim upon receiving 
a certificate from such Collector.” When the Court received the certificate it 
was bound to take cognizance of the [435] claim ; and it seems to their Lord- 
ships that, finding an existing suit when it received the certificate, it might 
take cognizance of the claim in that suit. The decision on that point, 
therefore, seems to their Lordships to be correct. 
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The result is, tliiit the decree of the Chief Court of the Punjab should be 
affirmed ; and tlioir Lordships will humbly advise Her Majesty to that effect. 
The appellant will pay the costs of the apjieal. 

Appeal dismissed. 

Solicitors for the Ap])ellant: Messrs. Watkins and Latty. 

Solicitor for the Respondents ; Mr. T. L. Wilson. 

NOTES. 

[ I. MAHOMEDAN LAW ACKNOWLEDGMENT— 

Thf* olTspring of adultoron^ iiiU*rfoursp or In- n Ifiiidii prostitute cannot bo acknowledged : 
—(1900) 27 Cal. 801 ; (1910) .12 All. 845; (1888)10 All. 289 on appeal from 8 All. 284 ; 10 Cal. 
G63 (608) ; the question should b<‘ deterniiiied with reference to Maliomedan Law: — (1904) 9 
(’.W.N. 852. See theNotestn 11 M.I.A. 91 in the INDIAN RKPOHTS HKPHINTS (1909) Vol. II. 

II. VALIDITY OF CUSTOM LAYING DOWN COURSE OF SUCCESSION DIFFERENT 
FROM THAT PRESCRIBED BY MAHOMEDAN LAW 

Setj (1910) H [.(!. 897 . 1 S.L.K. 88 whore the eases are collected. 

III. RIGHT OF SUIT OR TO DECREE DEPENDENT ON CONDITIONS— THEIR 
FULFILMENT AFTER INSTITUTION (OR DECREE)— 

The irrogularitv was held curable in eas«‘s under Pensions .‘\ct : — 8 Cal. 422 ; 17 Bom. 169. 
As regards succession e(‘rtifieates, see 18 Mad. 466; 20 Bom. 76 ; suits under C. P.C. 
(1882) s. 589, see 10 Mad. 18.5 (186), see generally 5 C.L. J. 270 : 84 Cal. 805. In 
these eases, the irn'guluriU was held incurable : ’21 Bom. 851 (suit against Ruling 
Chief) ; 16 Cal. 89 (suit by manager under (’oiirt of Wards) ; 18 Bom. 656 (659) (suit by next 
• friend of an unadjudged lunatic) — The law on this point has been changed in the 
C.P.C. of 1908.] 


[8 Cal. 433 : 10 C.L.R. 46] 

AIM^LLLATL CRlMfNAL. 

The 7 III T)cccmhef\ IHHI. 

Prksknt : 

Mu. JlISTlCK PCNTIPKX AND Mil. JUSTICE FIELD. 

In tho matter of tlio Petition of (iiridhari Mondul and another. 

(iiridhari Mondul 
versus 
Uchit Jha. ’ 

Prosecution for false rJiut(je — Penal Code (Act XLV of 1860), s. 211 — 

“ Sanction to prosecute'' —Criminal Procedure CodefAct X of 1872), s. 468. 

A Magistrate should not a prosecutor to be put upon his trial under s. 211t of the 

Penal Code without first giving him an opportunity of obtaining a judieial enquiry into the 
charge originally preferred by him. 

The sanction to prosoeutc, eontemplated in s. 46P nl the Criminal Procedure Code, is 
not a direction to prosecute, but is a pcrmi.ssioii granted to a private person to exorcise hi.s 
ow'ii unfettered discretion as to whether he will take proceedings or not. 

* Criinimil Motion, No. 28 of 1881, against the order of A. Weekes, Plsq., Alagistrate of 
Purneah, dated the 18th July 1881. 

t[Sec. 211 : — WlioeviT, with inttuit to cause injury to any person, institutes or causes to 
be instituted any cTiininal proceeding against that person, or 
False cliarge of olTeuce falsel> eliargcs any ptirson with having committed an offence, 
made with intent to injure, knowing that there is no just or lawful ground for .such proceed- 
ing or (diarge against that person, shall be punished with 
imprisonment of either description for a term which may extend to two years, or with fine, 
or w’ith both ; and if such criminal proceeding he in.stituted on a false charge of an offence 
puni.shable with death, tran.sportation for life, or imprisonment for seven years or upwards, 
shall be punishable with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine.] 


304 



UCHIT JHA [1881] 


I.L.R. 8 CaL 186 


On the 25th May 1881, a com])laint was made hy one Chiimroo Mondul, 
to a Joint Magistrate, whilst on tour, that a dacoity had taken place in the 
house of his hrotlier, Giridhari. The Joint Magistrate ))roceeded to the 8jK)t 
and held a ))reli-[436]minary eiu|uiry in Ids executive ca])acity under 
s. 115 of tho Code of Criminal Procedure, at wliieh Cluimroo stated that he 
recognized one Uchit Jha and others amongst the dacoits. On tho 2Hth May, 
tho Joint Magist)*ate forwarded, for information, to the Distric.t Magistrate 
and Superintendent of Police, a memorandum of his proceedings. On tlie same 
day, the District Magistrate recorded Ids concunence in the i)roceedings of the 
Joint Magistrate ; but no final orders wore passcid on the case. Sul)se(iuently, 
one lladhri Dosadii was suspected of being i?nplicated in the dacoity, and 
Ciiridliari Mondul was sent for to identify certain i)roperty found with Jladhri 
Dosadh. Ho, however, failed to identify tlie property, and lladhri was dis- 
ciuirged. On the 13th July, the District Magistrate, without examining either 
tho com])1ainant or Ids witnesses, and witlumt enleiing into any judicial 
eriqidry into tho charge of dacoity against Uchit Jha, i)assed the following 
order: — Uchit Jha to bring a case under s. 211 of tho Penal C()de.” And on 
the 30th August IHHl, the Magistrate directed the District Siij)orintendent of 
Police to conduct the pj’osecution. The Monduls a])i)lied to the High Court 
under s. 297 of the Criminal Procedure Code, to have the order of the 13th 
July sot aside, and asked for an ordtn* that the dacoily-case should heprocecdetl 
with, and that tho case under s. 211 against them might he i)osti)onod till 
the dacoity-case had been disposed of. 

Mr. Wood and Baboo Anund (iopal Palit, foi‘ the Petitioners, contended, 
that the Court had no right to pass tho order without first proceeding with tho 
charge against Uchit Jha; that Giridhari Mondul had not mentioned that he 
recognized Uchit Jha at tho dacoity ; and that Uchit Jha had never been put 
upon his trial or even summoned to ai)pear in Court. 

Mr. Kilhif for the Crown. 

The Judgment of the Coui t (Poxxrii’K.x and Field, JJ.) was delivered by 

Field, J. — The facts of this case are as follows: On the morning of the 
25th May last, Mr. Pratt, the Joint Magistrate of Purneah, was riding along 
in a i)ortien of the district, [437] when one Chumroo Mondul came 
to him, and complained that a dacoity had been committed on the previous 
night in the house of his brother, Giridhari Mondul. Mi-. Pi-att imme- 
diately proceeded to the spot, and made, what we must assume to bo, 
a preliminary enquiry under the provisions of s. 115 of the Code of 
Criminal Proceduie, or what is commonly called a local investigation, 
conducted, not in his judicial capacity as Joint Magistrate, but in bis adminis- 
trative or executive capacity as a Police-ofii(jer. To this conclusion wo are led 
by several facts. In the fiist place, there is no record of the examination of 
witnesses taken down in the manner directed by the Code of Criminal Pro- 
cedure for proceedings of a judicial nature. In the second place, Mr. Pratt 
did not proceed to dis])ose definitively of the case of dacoity ; and this ho would 
probably have done if he had been acting as a judicial ollicer. In the third 
place, be forwarded, by a memorandum of the 28th May, bis jiroceedings to the 
Magistrate and the District Suijerintendent of Police for information ; and this 
is only consistent with the supiiosition that Mr. Pratt conceived himself to be 
acting in his administrative or executive cajmeitv, and as a Police-officer, ft 
appears that the local enquiry made by the Joint Magistrate extended over the 
days intervening between and including the 25tb and 28th May. On the 2Hth 
May, Mr. Pratt recorded, with some care, the investigation which he had 
ma(ie, and the conclusion to which be was led ; and, as has been already 

^ CAL.— 39 
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observed, this record was forwarded to the Maiiistrate of tlie district. Upon the 
same day, Mr. Weekes, the Maj^istrate, recorded certain observations, express- 
ing his (joncurronce ;|t^nerally with tlie conclusion at which the Joint Magis- 
trate had arrived, l)iit no linal orders wore passed upon the case. It would 
th(!n a])pear that, in the course of some othei- proceedings held before the 
Police or before some of the magisterial authorities, one Ibidhri Dosadh made 
certain statements as to having taken i)art in ctutain dacoitios, and having 
received, and being in ])()ssessi()n of, certain proptuty taken in those dacoities. 
(liridhari Mondul, in whose house the dacoity of the 2/5th May is said to have 
taken place, was upon this sent foi*, togi'ther with certain members of his 
family, and they were exjimiiuul hy the [438] rloint Magistrate on the 13th 
June. Those witnesses did not, liowevor, identify any of the i)roporty produced 
by Badhri Dosadh as property taken on the night of the 2/3tii May. The Joint 
Magistrate, aftei' examining (liridhari Mondul and the members of his family, 
released Ihidhri Dosadh on lifty rupees hail ; and by an oi’der, dated the 2iSth 
June, he transferre<l the<;as(j of Ihidhri Dosadh to tlu^ District Magistrate for 
orders. On the (Ith .Iul>,th(; District Magistiate, ^Ir. Weela^s, took u]) the 
case, and made the ordei’ that Ibidhri Dosadh be released from hail. Mean- 
while it would seem that no judicial [iroceeiiings were being taken upon the 
original chai’ge of dacoity made by Chumroo xMondul to the Joint Magistrate 
on the morning of tlu? 2oth Ma>, and no linal orrlers had been passed ui)on 
the ropoit of the i)rcliminary laupiiry submitted by the Joint Magistrate, 
Mr. Pratt. We then find that, on the 13th July, the District Magistrate took 
up this case and made the following order : - Nunhoo directi'd to bring a case 
under s. 211 of the l^onal Code.” Nindioo is an ((h(fs foi’ one Uchit Jha, 
whose name had been given hy Chunii’oo Mondul and Clii idhari Mondul as 
that of a iierson recognized hy liis voice or otherwise at the time of the dacoity. 
There is nothing on the |)a.pers before us to show that Uchit Jha wjis arrested, 
or that any en([uir> of a judicial naturi^, conducted with judicial lormalities, 
was ever made into the charge of dacoity m.idii jigainst this Uchit rlha and 
certain other persons win.) had hi'en mentioned hy Chumroo Mondul and his 
brother (liridhari Mondul as jiersons [iriisent at the time of the dacoity. It has 
been repeatedly pointed out b\ this Court that it is not a fair course towards a 
prosecutor to direct him to he i)laced ujion his trial under s. 211 of the Penal 
Code without having tirst given him an opportunity of having a judicial en- 
quiry into the cliarge originally preferre«l by him. I n the present case, it is clear 
that Chumroo Mondul and his brother (iiridhari had no ojiportunity of producing 
witnesses and establishing before an oHicer acting in a magisterial capacity the 
charge ol dacoity which had originally lieen made on the morning of the 2f)th 
May. Wo think that, under Ui ^se circumstances, if the order of the 13th July, 
which [439] has been already ijuoted, was intended as a sanction under s. 4(18 '' 
of thoCo<le of (Criminal Procedure, it w as made w itiiout iiroper discretion, and in 
opiiosition to what has been repeatedly laid down b'* this Court as the pro[)er 
course to be pursued in these matters. Put, ujion a full consideration of the 
case, it aiipears to us that this order cannot properly be considered as a sanc- 
tion within the meaning of s. KiS. There luwl been no judicial proceeding, and 

[St'C. H)tS : A coinpliml uf ;ui nffoiico ag;iinst, pnhlir justice, in section one 

hundred and niiieU -three, one Imndred and ninety-four, one 
Pi.-)s»rution lor et'rtain hundred and ninets-five, one hundred and ninety-six, one 
otTenees against public liundn'd and ninet\ -nine, two hundred, two hundred and five, 
justice. two Imndred and six, two hundred and .seven, two hundred and 

I'lglit, two hniKlred and nine, two hiindre.dand ten, two hundred 
and eleven, or two hundred and twi-nt> -eij^diL of the Indian I'eiial Code, when siieh ofTcncc is 
coinniitted before or against a(’i\ilor ( riiiiinal Court, sliall not lu; entertained in the 
Criminal Courts, except with tin- san(*tii>n of the (’ourt before or against wliieh the ofieiiec 
was committed, or of .some other Coiut tn which sin-h Court is subordinate.] 
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the oll'encu, if any, conmiittod under s. 211 was not eoininitlod before or 
ajjainst a Court. Tt lias been decided that, in the case of a complaint made to the 
Police, the sanction reiiuired by s. KIH is not necessary. It is further to bo 
observed that, if this order of the l‘lth duly was intended as a sanction under 
s. 408, it is expr«!ssed in an iniiirojici* manner : “ Nunhoo directed to bring a case 
under s. 211.” In the mofussil tiie elfect of sucli a direction upon a iierson in 
complainant’s position of life would bo that lie would feel Jiimsell constrained 
to carry out tlie diiection so conveyed to him by the Cliief Magistrate of the 
District. The sanction contcMiiplated hy s. 408 is something very difl'eront 
from tliis, inasmuch as it leaves a priviite prosecutor free to exercise his own 
unfettered discretion as to whether ho will proceed or not. We find a further 
order, dated the .‘10th August, in which the Magistrate instructs the District 
Suiierintendent of Police to direct the ])rosecution. We cannot su])pose that 
the District Magistrate intciuled to assume in this case the functions of a jiub- 
lic proseciitoi*, ortliat the prosc^cution nnd(‘i*s. 211 was intendiul to he inaugu- 
rated and condMct(‘(l a.s a prosecution on Ix'half of ( JON'ci-miient. This being so, we 
are of opinion that this further older that the District Sujierintendent should 
direct the pi’osecution was calculated to iirejudice still further the accused 
jiersons against whom Nunhoo was dirc'cted to bring a charge under s. 2 1 1 . 
The proc.eedings in the dacoity-case not being proiocdings hefoi’O a Court, 
no sanction under s. IbH was recpiisite ; aial ri'garding these procc’cdings 
as proc.eedings nuji’cly liefore a Polic.e-oilicer, we thiid\ that the order of 
the Magistrate directing Nindioo to instilute a. case under s. 211, and 
the further ordei* directing the District Superintendent of Police to take charge 
of that prosecution, were injulo without jurisdiction, and must he [ 440 ] set 
aside. We ha\e l)f*eii asKgd further to dir('(;t that the iirival-fi jirosc'ciition 
insitiited by IJchit .Iha should detc'rniine, or, at least, that the pi'oceedings taken 
upon that pi’oseeution should ho stayi’d until there has lieen a judicial empiiry 
into till) chai'go of dacoitx. We think that we have not jurisdiction to make 
an order to this (d'h.'ct ; aiiil thal. if Ccliit .Jha is disposeil, at his own instance, 
to. jM’oceed with the charge under s. 21 1 of the Penal Code, we (iannot inter- 
fere to prevent him. At the same tim(\ we think it proiierto ohsei ve, that if 
Chumroo Mondui and (lirdhaii Moiidul d(*sire that the original charge of 
(lacoity sliould he )iidiciall> (jiupiired into, il, is not comjietont to the District 
Magistrate to refuse a jiulicial encjuir> into that charge as originally made on 
the morning of the 2rjth May. 

Order .set aside. 


NOTES. 

[1. SANCTION TO PROSECUTE 

It was hold no l):u' to hist (if |irocoiMliiigs otlicrvMso than undor tlio sanction: — 

(J8«)')) i:i J3om. t>(X) ; (lU0*i) P.U. *27 : (M)0H) I’.L.K. T) ; (IHHH) \:\ P.oni. MSI : lUt. MHl ; (V.m) 
M‘2 Cal. M/il : C C.W.N. 277. Du; person to whom saaiotion is given ni.iy institute proceed- 
ings by another :---( 1‘JO'l) M2 Cal. UiU : H C.W.N. SH:1. 

II. NOTICE IN CASES UNDER S. 211. 

See also (1887) 1 1 Cal. 707 ; (IHHti) iO Mad. 2M2 : 2 Weir ISM K.IJ ; (ISHl) 7 lUad. 202 : 1 
Weir 292.] 
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[ 8 Cal. 440-10C.L.R.487 ] 

APPELLATE CIVIL. 


The ^Ist December, IfiUJ. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 


Bajinonoc Dabeo Defendant 

versus 

Cliuiider Kant Sandel Plaintiff. 


Ap/jciil, Abdlcment of- -Death of appellant- A'o application for substitution — 
Application by respondent for costs— Civil Procedure Code 
(Aet X of ss. HUH, dtib, and Slid. 

JU'r ^riTTKK, J. ((lAllTH, r. J., thtbitnnte) Notwith.sfciiudin^^ tlmfc s. .OH-2 of the Code of 
Civil Procodiiro df)C‘^ not t'xpn'ssly direct th:it the word ‘ phiintin ’ occurring in s. 8(i(i sluill he 
held to iiudiidc uii ‘ sippclhint \ct the power conferred hys. 300 on thoConrtof originiil juris- 
diction to ciwiird costs iigaiiist the estate of a deceased plaintiff, may, by analogy, bo taken to 
be conferred on the Appellate Court. 

Isfikshmibaiw Lialkrishna (1. h. H., 4 liom., 054) followed. 

This was a suit for possession of certain lands, which was dismissed ))y 
tlie Court of Tiist Instance, hut determined in [441] favour of the idaintit’C in 
the lower Appellate Court. The defendant appealed to tluj Iligdi Court, and, 
ponding tlio hearing of the api)eal, died ; hut no application having been made 
l)y her legal representative to he substituted in her place, the appeal abated. 

Baboo Bunushodhnv Sen for the Ecspondent applied for costs. 

Baboo Pran iSiath Pandit, who had been the deceased defendant’s fdoader, 
contended that the Court had no janverto award any costs to the respondent 
as against the representative of the deceased Appellant. 

The following Judgments were delivered : — 

Mitter, J. — In this appeal the appellant having died, and no application 
having boon made by her legal representative to bo substituted in her place, the 
ai)peal will abate. 

A (pjostion has heen rais'-u as to the power of this Court to award any 
costs to the rcsi)ondent, who, there cannot he any douht, is justly entitled to 
them. I am of opinion that we have the ])ower to award to the respondent 
the costs of this appeal, to he recovered from ti.e estate of the deceased 
appellant. 

Section 082 of the Code of Civil rroccduro is to the following effect : - 
The Appellate Court shall havt*, in appeals under this chapter, the same 
powers, and shall ))orfoj’m, as neai'Iy as may bo, the same duties, as are con- 
fei’red and imjiosed by ibis Code on Courts of original jurisdiction in respect of 
suits instituted under Chap. V ; and in ss. 363 and 365, the word * iffaintilT ’ 
shall be held to include an ‘ appellant.’ 

• Appeal from A])pellate Dotiroc, No. 800 of 1880, agaiust the decree of J. G. G. Cunii>- 
bcll, Ksq., Acting .Judge of ^fnorshjtidabad, dated the IGth January 1880, reversing the decree 
of Baboo Rahi Chundra Gangooly, ^luiisif of Aziiiiguiigo, dated the 7th March 1879. 
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Although s. 366 is not expressly mentioned here, the power conferred by 
it on the Court of original jurisdiction to award costs against the estate of tlie 
deceased plaintiff is, in rny opinion, also conferred on the Appellate Court by 
the last part of the section cited above. This view is in accordance with a 
decision of the Bombay High Court in the case of Lakshviibai v. Balkrishna 
(I. L. B., 4 Bom.. 664). 

I would, therefore, award to the i -‘spondent the costs of tliis appeal, to bo 
recovered from the estate of the deceased ap])ollant. 

[442] Garth, C.J. — I liave some doubt whether, in the absence of express 
legislative autliority, we have any right to make an order for costs as against 
the representatives of the aijpellant, who are no parties to the record. 

Section 682 of the Code has provided, that, in ss. 363 and 365" the word 
* plaintiff ’ shall be held to include ‘ an appellant.’ ff the same provision had 
been made with regard to s. 3661, all difficulty in this case would have been 
removed ; but the express mention of ss. 363 and 366, and tlio omission of 
s. 366, would rather lead to the sup))osition that the Legislature did not intend 
a I’espondent to have liis costs under such circumstances. As my learned 
bi-other, however, is disposetl to put a more liberal intcjiretation iii)on s. 682, 
and as the view which ho takes apiiears to bo supported l)y the Bombay High 
Court in the case to wliich lie has referred, 1 shall not differ from him on this 
occasion, more especially as, in my opinion, the justice of the case is entirely 
in accordance with that view. 

Wo trust that the omission, if it is one, may be sujiplied in tlie ]5ill to 
amend the Civil Procedure Code, which is now before the Legislative Council. 

The a])])oal will, therefore, abate, and the respomlont will have his costs 
in this Court. 


NOTES. 

[APPELLATE COURT’S POWERS- 

‘ Jlefcndiint ’ was hold to inoliido rospoiidont whotln r dofoiidaiit or phiiiitilT in the original 
suit : — (IHH5) 7 All., 008 (701) ; (IHHrj) II Qal., 01)4. As regards the .Appidl.ilc (loiirt’s powers, 
see also (1888) 10 All. 2‘23 F. 15. ; (1011) *22 M. L. J. tiJh ; (1011) IG C. T.. J. 258.] 


* [Sec. 365 ; — In case of the di'ath of a sole plaintiff or sole 
Proceeding in ca-se, of surviving plaintiff, the Court may, where the cause of action 
death of sole, or sole surviv- survives, on the application of the legal representative of the 
ing, plaintiff. deceased, enter his name in the ])lae,e of such jdaintiiT on the 

record, and the suit .shall thereupon proceed.] 
t [See. 3GC : — If no such application be made to the Court hy any person claiming to b(j 
the legal representative of the deceased plaintiff, the C*>urt may 
Abatement where no pass an order that the .suit shall aliate, and award i.o the defen- 
applicatioii hy representa- dant the costs which he may have ineiirrcal in defending the 
tive of deceased plaintiff. suit, to 1x3 recovered from the estate of the; deceased ))laintiff ; 

or the Court may, if it think proper, on the application of the 
defendant, and upon such terms as to costs or otherwise as it thinks fit, pass such other order 
as it thinks fit for bringing in the legal rei>rescntativc of the deceased plaintiff, or for pro- 
eeeding with the suit in order to a final determination of the matter in dispute, or fur l^th 
those purposes. 

Exylaivaiion A certificate of heirship, or a eertifiuate to collect debts, docs not of 
itself constitute the person holding it the legal representative of the deceased. But when the 
person holding any such certificato obtains thereby projx'rty belonging to the deceased, he 
may be treated as a legal representative liable in respect of such property.] 
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PURSUT KOER kc . V , 


[8 Cal. 442 6 Ind. Jur. 526] 

APPELLATE CIVIL. 


The Deciimbei\ LSSl. 

Present : 

Mu. JusTicio Mitter and Mu. Justice Maclean. 


Piirsut Koor and anoLhor PlairitilTs 

Lu^rsus 

Paint Roy and otliors Dnfondants. ‘ 


J.niuliitnui Art (XV i\f lH77), srii. //, (trl. I fL Sntl bij reversioners after 

death of Jlnulti indotr. 

Ill IHin, ii widow, uiidor jui iLranuiin.i, in.idtJ over U) Iksp linitlirr-in-Uiw cortaiii propor- 
tion forniorly liolon^iiiij' to tlu* ostati* of one liUrliiui N.ir.mi, lior lato IiusIkiikI. Tbo widow 
diod ill IH7H. In Maroli 1.S71), a suit was [443] l>roii‘'ht In tlio daii^ditc'rs of Tjuc-limi Naraiii 
to rocovor tlio prop(*rtit's forniL'rly Indoii^'iii*; to tlioir father, from the hands of eertjiin 
vendees. 

//d/d, tliat the suit hy the; rovorsioin'rs was not harred iindiM* art. 1 11 T of Aet XV of 
1H77, tlu'i'e having heeii im pjissessinn .idver.M' to the widow, In dis[)ossessioii for more than 
twelve Nears, the. widoNv’s cMUse of aetion having eeasc*d wlieii she entered into the ikrannuiia 
ill IHin, :ind gave up her riglit to the ])ropertN ; iif)r, under selied. ii of Art XV of J877, 
eould the light of the pl.mitilts Is* said to he h.iiT(‘d hy any Art n'pealed tlierehv, inasinueh 
as art 1 1*2 1 of A< t I.\ of IS71 preserilies the same period of limitation as is prescribed in 
art. Ill of A<jt XV of 1877 ; and that although, under Act XIV of IH5!), re]>ealcd hy Act l.X of 
IH71, it was decided in Nolnii Clinmler Chiickerbuttii Guru l*ersnd Dass (IL [». R., Sup. 
Vol. lOOH ; S. C., ‘J W. U., 505), that advi*rse possession which bars a widow also bars the, 
reversionarv heirs. Net the exception laid doNVii in that case NVouJd be afiplic.ihle, and W'ould 
save limitation. 

The iilaintilTs, tlio danglitors of ono Lncliini Narain, stated that their 
fatlier and Uanipn' Narain wore hrotlicrs' belonging to a IMitaksliara family, 

* Appeal from Original I )eeree, No. .57 of 1H80, against the decree of Hahoo Koylas 
Chuiidor Rltiokcajee, Oiliciating Second Subordinate Judge of Mozullerpore, dated the 7th 
Eebruarv 1880. 

f [Art. 141 : — 

Period of limita- L.,- , u ■ i i i ■ 

Description of suit. 1 1 nne from which period begins to run. 


Tjike suit by a Hindu or ^luham- 
inadaii entitled to the. possession of 

iinnioveahle property on the death^ TnvcIvc Nears. \Vhcii the female dies.] 

of a Hindu or ^[uhammadan| 
female. j 

; [Art. 142:— 

Description of suit. * tation.^*™' period begins to run. 


Like suit h\ a Hindu entitledi 
to the possession of iinmoveable| r]^^y^.ivc years, 
propertv on the death of a Hindu' 
widoNV. 


When the widow dies.] 
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blit that they were separate in food and estate. Luchnii Nai ain died in 1842, 
leaving a widow, Golab Koer, and two daughters ; after the deatli of Lucliini 
Narain, Rainjoy, on the 2/5tli January 1840, entered into an ikrarnaina with 
Golab Koer, by whicli the latter relinquished to Rarnjoy the whole of the 
property loft by her husband, retaining only a one-anna share in a certain 
inouza in lieu of niaintonance. Rainjoy, in 1847 and 1818, sold the proper- 
ties so made over to him to the defendants. 

On the 9tli April 1878, Golab Koer died, and tlie jdaintills, on the 29th 
March 1879, lirought tliis suit to recover from the diJendants the jiroiierties 
which luid belonged to their father, and asked that the ikrarnaina made by tlieir 
niotlier, who had only a life-interest in tlie jiroperty, might be set aside. 

The defendants contended, that tlie two brothers had m^vei- soiiarated, and 
that Rainjoy, on tlie death of Luchini Narain, succeeded h.\ survivorshij) to 
his brother’s ])roperty ; and that tlie suit was barred 1)> limitation, Ilainjoy 
and his vendees having held adversely to Golab Koer. 

The Subordinate Judge found that, on the death of Luchmi Narain, 
Rainjoy had taken possession of the properties to the exclusion of the widow, 
and that the brothers were members [444] of a joint Ifindu family at the 
time of the death of Luchini Narain ; that there was no jiroof that Golab 
Koer was over in possession of the proi)ert> ; and that the possession of 
Rarnjoy and his vendees had been adverse; and he, therefore, dismissed the 
suit on the ground of limitation as well as on the merits. 

The ])laintillfs ajqiealod to the High Court. 

Ml. C. G/rf/nr/y and liaboo Chmuler ^Jadhuh (ihofio for the .A]>])ollants. 

Mr. Twiddle and Jbiboo Aiuavendronath Cdidtterjve for the Respondents. 

The Judgment of the Court (AflTTHll and Mac’^kan, JJ.) was delivered by 

Mittep, J. -Tl le only <piestion of fact that we have to decide in this 
appeal is, whether the two brothers, Luchmi Narain Singh and Rainjoy 
Narain Singh, at the time of the death of the binner, which took ])lace in the 
year 1842, were members of a joint Ifindu family. (After stating the facts, 
and finding on the evidence that Luchmi Narain and Rainjoy Narain were not 
members of a joint Hindu family at the time of the death of Luchmi Narain, 
bis Lordship continued) : 

This brings us to the question, whether, notwithstanding our finding 
that the bi others Luchmi Narain and Rainjoy Narain wore sejiarate, the 
plaintiffs’ suit must fail on the ground of limitation. The finding of the lower 
Court upon this point is, that, on the death of Luchmi Narain, the whole of 
the family property came into the possession of Ham joy Naiain to the 
exclusion of the widow of the former, /v>., Golab Koer. Wo are not prepared 
upon the evidence to dissent from this finding, although it seems to us that 
the possession of Hamjoy as regards Luchmi NaiMin’s share was far from 
undisputed. 

In fact, in our opinion, the disturbed state of possession and the constant 
squabbles which must have ensued between the widow of rAichmi Narain 
and her brother-in-law, resulted in the ikrarnama of the year 1848; but, in 
our opinion, this finding did not warrant the lower Court in holding that 
the plaintiffs’ claim was barred by limitation. This suit was instituted 
[445] on the 29th March 1879 ; it is consequently governed by the now law 
of limitation, viz.. Act XV of 1877. Under art. 141 " of the 2nd schedule, a 
suit of this description would not be barred unless it was brought more than 
twelve years from the date of the death of the last female entitled to the 
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succession. Tn tliis case, according to our finding on the question of separa- 
tion, Ciolal) Koer was the legal heir of Lucliiiii Naraiii, and the plaintiffs in this 
case are (Jiititled to the possession of the proi^ei ty left by Ijiichmi Narain on the 
death of tlio widow (jolab Koer, and admittedly her death took place within 
twolv(^ years from the date of suit. Therefore it is (piite clear that, under 
art. 1 4 I of tlio Ijimitation Act, the suit would not he liarred unless under the 
second i)ara. of s. 2 the right of tlio ])laintiffs had ))een barred under Act IX of 
1H71, or any other Act repealed by the latter Act. Now, under AetJX of 
1H71, ai t. 112, 2nd schedule, the same jieriod of limitation is provided as in the 
present Act. 

'riierefove this suit would not have been barred oven if the Act of 1871 had 
been aiiplicahle. Therefore we have to consider next, whether the right of the 
plaintiffs had bt^en barred by any Act reiiealtul by the Limitation Act of 1871. 
Now the A(it which was repealed hy the Limitation Act of 1871 was Act XIV 
of 1859. Ill the Full Bench 13ecision in the case of Nohin Chinifirr (JImekrr- 
hittfii V. (tHi'N Prr.sad (B. L. Tl., Sup. Vol.,' 1008 ; s. (i., 9 W. K., 505), it was 
held, that, under Act XJV of 1859, adverse possession which barred the widow 
also barred the reversionary heir ; but there was this exception laid down to the 
general jirojiosition enunciated above, r/r., that the same rule of law would not 
apply to alienations made by a Hindu widow while in possession of the estate. 
In a case like the last mentioned, it was held, that the cause of action to recover 
liossession of properties improjierly alienated by Hindu widows would accrue 
on the death of the widow. Now, in this case, taking the finding of the lower 
Court that (lolah Koer was dis])ossessed on the death of her husband, — that 
is, in the yeiar 1842,— -as correct, there was no adverse possession by the dis- 
possession for more than twelve years. The cause of action which [ 446 ] 
acci’ued to her ceased to exist when slie cornprennised the dispute between 
herself and her brother-in-law Ranijoy by the ikrarnama of 1840. Conse- 
quently, the ])rosent case, even under Act XIV of 1859, would come wdthin 
the exception to the rule laid down by the Full Bench in the case cited above. 
The plaintiffs’ claim cannot, therefore, be considered to have been bai’red by 
the law of limitation. 

Upon all these grounds, we arc of o])inion that tlie decree of the lower 
Court in this case is not correct. We accordingly sot it aside, and decree the 
[ilaintiffs’ suit with costs in both Courts. The claim regarding mesne profits, 
under the circumstances of the case, is disallowed. 

Appeal allowed. 


NOTES. 

[HINDU REVERSIONER’S SUIT FOR POSSESSION LIMITATION - 

Art. M‘2 of tho T^irnitation A(!t 1871 ; Arts. 141 of tho L’mitation Acts of 1877 and 1908 
have hocn held (after some con diet of cases) to have cdoctcd a change iu the law as laid 
down in that of 1859 ; and limitation runs against the reversioner from the death (natural 
or civil) of the Hindu female, whether |)osKessiou was lost through adverse possession or by 
her alienation : — 

Calcutta : ' 9 Cal. 984 ; ‘28 Cal. 4fi0 ; G C. B. J. 490 ; 9 C. h. J. ‘236 ; Madras 20 Mad. 
49:. ; Allahabad :--14 All. 156 ; ‘28 All. 148 ; ‘25 All. 485 ; Bombay:— 14 Bom. 482 ; 512 ; ‘28 
Bom. 712 P.C. ; Punjab:— (1898) P. R. 79; (1903) P. R. 41; Central Provinces:— (1900) 
18 C. P. li. R. 81 ; (1906) 3 N. J.. R. 85. 

The same considerations appiv to reversiottersi entitled to life estates as to those entitled 
to absolute estates: — 22 t^il. 85 (89) ; 27 All. 494 ; to reversioners coming after several life- 
estate holders as to those coming nfiw (me life -estate only : — 23 Cal. 4G0.J| 
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[8 Cal. »6: IOC. L. R. 381] 

APPELLATE CIVIL. 

The 7th February, 1882, 

Present : 

Mb. Justice Cunningham 'nd Mb. Justice Tottenham. 

Holloway Defendant 

versus 

Muddon Mohun Lall Plaintiff. ' 

Go-sharers — fndiyo cultivation -Lease by one co-sharer — Landlord and 
tenant — Joint urnyerty Hsioyyel. 

A and B were joint owners of a certain piece of land. In the year 1874, .4 leased his 
Hharc to the defendant for a term ending in October 1880, for the purpose of growing indigo. 
At the same time ^ leased his share to the defendant for the same purpose for a term ending in 
October 1881. A and B sold their shares to the plaintiff in the year 1H7‘J. in January 1881 
plaintiff sued to prevent the defendant from growing indigo on the land and for klias posses- 
sion, on the ground that the lease of d'.s share having expired, the defendant was not 
entitled to retain the land for the purpose of growing indigo under the lease given by 7y. 

Held, that the plaintiff having by his own act become the owner of both shares, he could 
not as owner of one share (ixerciso a right which he was precluded from exercising as owner 
of the other share ; and that the suit should have been dismissed. 

This was a suit for klias possession. The land in disjmte (about 
650 bighas) bad previously belonged to a joint family, [447] the mem- 
bers of which were Eughoobur Dyal Sahoo, Eughoonundun Lai Sahoo, 
and Lalji Sahoo, and liad been held under them for the cultivation of 
indigo by the defendant from tlie year 1272 (1865-66). On the 4th of April 
1874, Euglioobur Dyal gave a patta of his share, a five-anrias share, to the 
defendant for a term ending the 15th of October 1880. At the same time the 
defendant received a patta from Eughoonundun Lai of his eight-annas share 
for a term ending the 15tli of October 1880, ortlie 15th of October 1881, at 
the option of the lessee. 

On the 3rd of Sci^tomber 1879, the shares of Eughoobur Dyal and Eughoo- 
nundun Lai were sold to the plaintiff, who, on tlie 30th Sei)tembor 1880, gave 
notice to the defendant to quit the land on the 15tli of October 1880. On the 
2nd of October 1880, Lalji Sahoo gave the defendant a lease of his share (a 
three-anna share), from tlie 14th of October 1880, for a term of seven years. 
The plaintiff brought the present suit on the 29th of January 1881. 

It was contended in the Court of First Instance that, as the defendant was 
entitled to retain possession until the 15th of October 1881, under Eughoo- 
nundun Lai Sahoo’s patta, the plaintiff could not claim khas jiossession of the 
land, though the term ofEughoobui- Dyal’s patta had expired. Tlie same con- 
tention was raised with respect to Lalji Sahoo’s patta. The Subordinate Judge 
said : — “ Both these questions may be decided by the disposal of one of them, 
and it is this, — ‘whether a shareholder of an ijmali niouza has or has not any 
power of retaining khas possession of land whieli is not his khas khamat, or 
which is not acquired hy him as dur-jote from a tenant having a right of 
occupancy, without the consent of the other shareholders.’ This question will be 

• Appeal from Original Decree, No. 164 of 1881, against the decree of Moulvie Hafiz 
Abdool Kurrim, First Subordinate Judge of Bhagalporc, dated the 18th May 1881, 
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clear from a perusal of the following precedents : — Stalkartt v. Gopal Panday (12 
B. L. R., 197 ; s.c., 20 W. R., 168) and Llayd v. Mussamnt Bibee Sogra (25 W. R., 
313). From a perusal of these two decisions, it appears that the shareholder 
or his ticcadar has not the power to which allusion has been made above. The 
pleas which have been or can bo taken by the present defendant for retaining 
the khas possession have been decided in Lloyd v. Mussamut Bibee Sogra 
(25 W. R., 313). The decision in Gobind Chinider [448] Gkose v. Ram Coomar 
Dcy (24 W. R., 393) has been quoted on behalf of the defendant ; but the spirit 
and real purport of tliat decision have been clearly explained in the decision in 
Lloyd V. MuHsavint Bihce Sogra (25 W.K., 313), and that spirit and purport 
are not against the plaintiff's claim. Hence, it being disposed of that a share- 
holder or his ticcadar is not entitled to hold khas possession of any ijmali land 
in an ijmali mon/a without the consent and permission of the other share- 
holders, both the arguments forwarded by the defendant’s vakeel fall to the 
ground. Hence the defendant is not entitled to retain possession of the indigo 
field from the month of Kartick 1288 F. S., according to the conditions laid 
down in the ticca patta in respect of the five-annas share. It is clear that, had 
this share not been sold to the plaintiff, the maliks of the said share could 
institute a suit of this nature against the defendant, in which case this plea 
of the defendant could not be entertained, that, under the conditions of the 
pattas granted by other sharers, the defendant has a right to retain possession 
of the indigo field. It is also clear, that the plaintiff, by his purchase, has 
become the i-eiuesentative of those owners. Under such circumstances, if 
the plaintiff’s suit, on the consideration of his being the representative of the 
maliks of the eiglit-annas share, is not tenable under the conditions of the 
patta in respect of tlie eight-anna? share, there is no reason why it should not 
be maintained on the ground of the plaintiff being the representative of the maliks 
of the live-annas share. The plaintiff* being the purchaser of the five-annas 
share, has acquired the right to ask the defendant to quit possession of the 
indigo cultivation from the 15th of October 1880. Hence, in the absence of 
the defendant’s having any right of occupancy, the plaintiff is entitled to a 
decree for the ejection of the defendant from khas possession of the indigo 
cultivation, and to prevent him from sowing therein either indigo or any 
other kind of crops ; and that the said land should remain in a condition 
by which all the maliks and possessors of the mouza can be able to 
make a joint management and settlement of those lands.” The learned Judge 
then gave the ])laintiff a decree. The defendant appealed to the High Court. 

[449] Mr. Branson and Mr. Sandel for the Appellant, 

The Advocate-General ^Mr. G, G. Paul and Mr. Tividale for the Respondent. 

The Judgment of the Court (CUNNINGHAM and TOTTENHAM, JJ.) was 
delivered by 

Cunningham, J. (who, having stated the facts above set out, con- 
tinued) : — The position of things is therefore as follows ; — 

The plaintiff* has, by ])urchase, become lessor, as to an eight-anna 
interest of a lease by which the lessees are entitled to grow indigo till October 
1881, and the lessor is bound to assent to indigo being grown. As to a five- 
anna interest, the plaintiff has become lessor of a lease by which the lessee's 
right of growing indigo extends only to 1880. 

It is admitted that indigo can be grown on land, which is the subject of 
co-ownership, only by the consent of all the co-owners. 

It is urged in a])peal that the plaintiff being bound as lessor of the eight- 
annas interest to assent to the cultivation of indigo and receiving considera- 
tion for that assent, cannot, in his capacity as lessor of the five-annas interest 
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refuse his assent, and invoke the aid of the Court to have the cultivation 
stopped, and this assent given in respect of the eight-annas interest rendered 
unavailing. 

The Advocate-Goieralt in support of the plaintiff’s claim to exercise in one 
capacity a right which he has surrendered in another, has put a liypothetical 
case. Suppose, he says, that A and B are joint owners, and X gets a lease 
from A of his interest for lis. 10,000. X then tries to got a lease from /i, but 
fails, as B demands Bs. 15,000. A acquires B's interest. Then if this 
vesting of the two interests in one person would disentitle J, as representing 
B*s interest, to object to cultivation, the result, he says, would ho to confer on A" 
for nothing the boon he was unable to procure from B except at a price of 
Es. 15,000. 

But it is argued, and we think witli justice, with reference to this illus- 
tration, that though X is thus accidentally benefited by the union of A and 
B's interest, it would bo a still greater anomaly if A, having for consideration 
given his- assent to X, could by purchasing B*s interest render that assent 
unavailing. 

[450] The case of different and conflicting interest, the right to refuse 
and the obligation to assent being vested simultaneously in the same person, is 
not one which appears to have been dealt with in the recorded rulings of this 
Court, nor has any English authority, by the analogy of which our decision 
might proceed, been brought to our notice. We are obliged, therefore, to bo 
guided by the general equities of the case : and it appears to us that the 
plaintiff’, having by his own act become the owner of both leases, cannot 
equitably, under one of them, exercise a right which he is precluded from 
exercising under the other, and which would render the benefit conferred by 
the other unavailing. 

We hold accordingly that the plaintiff cannot, as owner of the eight- 
annas interest, sue to stop the tenant’s cultivation, because the lease has not 
expired, and that ho cannot do so as owner of the five-annas, six gandas 
interest, because, though the lease has expired, and he would have, if this 
lease stood alone, a right to enforce its terms, it would be inequitable that he 
should in his c.apacity as owner of one interest in the estate do anything which 
would render his acts, as owner of another interest, abortive, and the advantages 
purchased by the tenant for valuable consideration practically valueless. We, 
therefore, allow’ the appeal, and dismiss the plaintiff’s suit with costs 
throughout. 

Appeal allowed. 
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[ 8 Cal. 460 : 10 C.L.R. 421 : 6 Ind. Jur. 581 ] 

APPELLATE CRIMINAL. 


The 7ih February, 1882. 

Present : 

Mr. Justice Morris and Mr. Justice O’Kinealy. 


In tlio matter of Srccriiitli Kui'. 


The Empress 
versus 

Sroonatli Kui*. 


Penat Code (Act XLV of 1800), ss. 107, lOO, 171 — Code of Criminal Procedure 

(Act X of 1872), ss. 14b, 440, 4b3 — Separate trials — Offences of the same 
kind- -Amendment of charge. 

Thr prisonrr \vii« coiiiiiiittcd for trial on (iftv-fivc', charges, iiieludiiig three charges under 
ss. 167, 166, and Ml of the Penal Codr. At the trial before [Ml] the District Judge sitting 
with as.scssors, the Court informed the prisoner that the trial would be confined to the throe 
charges last mentioned. The prisoner was convicted on these, but the Court allowed evidence 
to be adduced by the prosecution on all the reniaiiiing charges, and in respect of these the 
prisoner was acquitted. On appeal to the High Court, — 

Held, that the District Judge should have exercised the powers conferred on him by 
ss. Mfi and 146 of the Code of Criminal Procedure, and then have proceeded to hold separate 
trials; that he should not have tried together the charges under ss. 167 and 466 cf the Penal 
Code, as the olfences were not of the same kind witliiii the meaning of s. 463t of the Code of 
Criminal Procedure ; but the convictijiis on these charges were uphold, as it did not appear 
that the prisoner had been prejudiced by the mode of trial adopted. 

In tliis case the prisonof, who liad been committed for trial on lifty-tive 
chai’i^os, was convicted of two offences under s. 167 of the Penal Code, and 
also under ss. 166 and 471, which he is said to have committed while 
accountant of the Judge’s Court of Mymensingh. The tii’st conviction related to 
a cheque for Rs. 405-9-6 of money on deposit in Court, drawn in favour of one 
Kisto Kant Ghose, as agent for Deno Nath Koy. As accountant, the prisoner 
had charge of all the books and papers connected with his department. He 
was bound to see, among other things, that the deposit registers were properly 
kept up, and, as a fact, must of the entries in these registers were in his hand- 
writing. In connection with repayments his duties were as follows : — On 
receipt of the local Court’s application, usually made by rubokari, he verified 
the item by looking at his register and made out a letter to the Accountant- 
General, asking him to sanction the repayments. When this officer’s 
sanction was accorded, the prisoner referred to the rubokari to find the 
name of the payee. lie then filled up the cheque, entered the payee’s 

^Criminal Appeal, No. 605 of 1881, against the order of R. F. Uampini, Esq., Officiating 
Sessions Judge of Dacca and Joint Sessions Judge of Mymensingh, dated the 3rd October 1881. 

More offences than one t[Scc. 163: — When a person is accused of more offences than 
of same kind may be charg- one of the same kind committed within one year of each other, 
ed within a year of each he may be charged and tried at the same time for any number 
other. of them not exceeding three. 

Explanation . — Offences ale said to be of the same kind under this section if they fall 
within the provisions of section four hundred and fifty-five.] 
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name in it, and having obtained the Judge’s signature, delivered the 
documents to tlie person entitled to receive payment. All matters connected 
with these repayments wore under the immediate control of the prisoner, 
were disposed of by him alone, and no other oflicer of the Court ever filled up 
the cheques or presented them for signature to the Judge. The charge against 
the prisoner in connection with the cheque was, that, with intent to injure, he 
framed this cheque in a manner whi'^h he know to he [ 432 ] incorrect. The 
real payee’s name was Koonja Kishore rjaha, nephew of Afakadassy, and 
instead of his name, the name of Kisto Kant Ghos(», on behalf of Deno N«ath 
Roy, was entered in the cheque. Looking to the fact that the prisoner always, 
as part of his duty, filled up the cheques, — that the entry containing the wrong 
payee’s name was proved to be in his handwriting,-- that Kisto Kant Ghose 
was a ])Oor man, a mukhtar’s mohurir, related to tlie i)risonor and living with 
him, — and that the proceeds of this cheque were traced to the joint possessions 
of the peon and the prisoner, the High Court tliouglit tli.tt there could not bo 
any possible doubt of the piisonor having committed the oironco of which he 
had been found guilty by the Court of Sessions. 

Intimately connected with this portion of the case were the charges laid 
against the prisoner in regard to a document which pur])ortod to bo a certified 
copy of arubokari, dated the Hth of March IHSO, requesting the District Judge 
to obtain sanction for the j^ayment of a lapsed deposit. That this rubokari had 
been tampered with, the original schedule erased, and a now schedide entered, 
was net seriously denied : indeed, the marks of the erasure were plainly visible. 
But it was urged before the High Court that there was not sufficient evidence 
to bring the act borne to the accused. Ihit the waiting in the schedule was 
sworn to bo similar to i liat of the inisoner, the document was received from 
him, and the false entry was made only for the purpose of supjiorting the 
scheme for obtaining the money drawn by the cheque. The High Court 
thought this evidence sufficient to convict the luisoner of having forged the 
document ; but as there was nothing to show' he (3ver used it, their Ijordships 
considered that the conviction under s. 471 of the Penal Code should he sot 
aside. The last charge was based on a second cheque. It w'as similar to that 
laid on the cheque lu’cviously uicntiuiied. The documents were of the same 
kind, and the evidence in siipi)ort of both charges was almost identical. The 
High Court w^as of oi)inion that the prisoner had been properly convicted on 
this charge also. 

Mr. J. AI. Bose (with him Baboo /vV///// ('hnni Jiaiierjer), [ 433 ] who 
appeared for the jnisoner, argued that tlio prisoner had heim pi-ejudiced by the 
mode of trial adopted in the Stjssions Court ; tiuit he had been tried upon 
charges under ss. 167, 466, and 471 of the Penal Code, wdiich w’ere not in 
respect of offences of the same kind (s. 4o2, Code of Criminal Procedure, 
Ulus.) ; and that the Judge should have ordered the Government Pleader to 
select any items he wished and amend his charge under ss. 445 and 146 of 
the Code of Criminal Procedure. 

The Advocate-General (Mi*. 0. C, Paul), who appeared for the Crown, 
said, — there had not been any irregularity committed, as the charges were of 

, , *[Sec. 152: — There must be .i sRpiiM to c-h.irgc for every distinct 

Separate charges toi di.s- which any person is accused, and every such charge 

tinct offences. must be tried separately, except in the cases hereinafter excepted. 

Illustration. — A is accused of a theft on one occasion, and of causing grievous hurt on 
another occasion. A must be separately charged and separately tried lor the theft and the 
causing grievous hurt.] 
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the same kind ; and that even if there had been, the prisoner had clearly not 
been prejudiced — s. 167 ‘ of the Evidence Act. 

Cur, ad, vult. 

The Judgment of the Court (Moimis and O’KiNEALY, JJ.) was deliver- 
ed by 

O'Kinealyy J* (who, having stated the facts of the case, the charges 
brought against the prisoner, and the decision of hiiiisolf and MORRIS, J., on 
the merits, as above set out, continued) : — Wo have had some trouble in deal- 
ing with this case, owing to the manner in which it has been tried by the 
lower Court. On the preliminary inquiry ]>cfore the Deputy Magistrate, the 
proceedings were allowed to cover a very large number of transactions. The 
prisoner was committed for trial on fifty-five charges, and with other persons 
who were accused of having more or loss assisted liim in obtaining money from 
the Government treasury. Tlioso irregularities wore perceived by the Sessions 
Judge ; but instead of exercising the powers conferred on him by ss. 446 and 
446 of the Code of Criminal Procedure, and then proceeding to hold separate 
trials, he adopted the somewhat unusual course of informing the prisoner that 
ho would acquit him of all the charges except those already mentioned, and 
that to those the trial would be confined. Having come to that determination, 
ho failed, unfortunately, to act up to his own convictions ; and, under the 
excuse of giving Govci nmont an opportunity of appealing, if necessary, against 
the [454] acquittals on the other charges, he allowed evidence in regard to 
them to bo adduced by the prosecution. On the other hand, it must be 
admitted that the Judge recorded the evidence bearing on the selected charges 
in a compact and succinct form, and it was in respect of them, and of them 
only, that the prisoner was examined and called upon to give any explanation. 
The selection, too, of those particular charges seems to have been the best that 
could have been made in favour of the ju'isonor. Both the cheques referred to 
transactions of the same date ; so that this circumstance greatly facilitated 
the defence of the i)risoner, where so much — indeed, wo may say, his innocence 
or guilt — turned upon the state of his accounts. Moreover, the charges were 
confined to acts arising out of two, and only two, transactions of a similar 
kind, in which the prisoner succeeded in dishonestly and fraudulently obtaining 
Government money by means of false documents, and had he been tried at one 
trial, as he should have been, for obtaining the money, then all the evidence 
in connection with the present charges would liavo been properly admitted 
against him. 

In this Court it has been contended on behalf of the prisoner, that he 
should have been tried sojiarately for offences under ss. 167 and 466 of the 
Penal Code, and that he was prejudiced by the irregular manner in which the 
trial was held in the lower Court. In reply, the Advocate- General asserted 
that the charges under ss. 167 and 466 were '^f the same kind, and even if 
this wore not so, still the prisoner had not shown how, or in what manner, he 
had been prejudiced by the irregularities which had occurred at the trial. 

We are of opinion that offences under ss. 167 and 466 are not of the 
same kind as defined in s. 453 of the Code of Criminal Procedure. There are 
several points in which they differ. They are not even in the same chapter 

*[Sec. 1G7 : — The improper admission or rejection of evidence shall not bo ground of 
itself for a new trial or reversal of any decision in any case, if 
No new trial for rejection it shall appear to the Court, before which such objection is 
or improper reception of raised, that, independently of the evidence objected to and 
evidence. admitted, there was sufficient evidence to justify the decision, 

or that, if the rejected evidence had been received, it ought not 

to have varied the decision. 3 
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of the Code. Section 167 requires that the accused should be a public 
servant, but not that lie should be actuated by any dishonest or fraudulent 
intention ; while s. 466 requires the latter, but not the former. The offences 
seem to us, therefore, to be different, and not of the same kind, although the 
same individual may possibly commit both in the same transaction. But we 
are also of opinion that nothing lias been brought to our notice which would 
[455] support the contention that Mio prisoner has been prejudiced in his 
defence by the proceedings in the lower Court. As we have already stated, the 
selection of the charges to be tried was made in the interest of the prisoner, and 
the transactions out of which they arose are of the same state and kind and only 
two in number. Moreover, no objection of this kind was pressed on the lower 
Court. We, tlierefore, confirm the convictions of tlie prisoner, except as to that 
for using a forged document, wliich we sot aside. The soiitoncos will stand, 
but instead of the third sentence being entered upon the two convictions, — viz,, 
under ss. 466 and 471 of the Penal Cede, — it will he entered upon s. 466 of 
the Penal Code only. 

Convictions, except that under s. 471, upheld. 


[8 Cal. 455: 10 C. L. R. 443] 

APPBLLATH CrVfL. 


The J6th Fehruarij, 

Present : 

Mr. Justice McDonelu and Mr. Justice Field. 

Protap Ch under Dass Plaintiff 

versus 

Arathoon Defendant. " 


Aratlioon Defendant 

versus 

Protah Chunder Dass Plaintiff*.! 


Agreement not to ajypeal — Subsequent appeal — Fstoppel. 

After a plaintiff had obtained a decrei^, and under it, in execution, arrested his judgment- 
debtor, the latter filed a petition in Court agreeing not to prefer any appeal against the 

* Appeal from Appellate Decree, No. 998 of 1880, against the decree of R. F. Rampini, Esq., 
Officiating Judge of Dacca, dated the l‘2th March 1880, modifying the decree of Baboo Gunga 
Churn Sircar, Subordinate Judge of that District, dated the 30th April 1879. 

t Appeal from Appellate Order, No. 160 of 1880, against the orders of R. F. Rampini, 
Esq., Officiating Judge of Dacca, dated the 12th and 24th February 1880, rejecting the memo, 
of appeal against the order of Baboo Gunga Churn Sircar, Subordinate Judge of that District, 
daM the ^h December 1879. 
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judgment obtiiiiiod by the plaintiff, and the judgment-creditor at the same time agreed to 
release the judgment-debtor from arrest, and to take payment of the sum decreed to him by 
instalments. An order was passed by the Court embodying this arrangement. 

The judgment-debtor, in contravention of this arrangement, preferred an appeal, — Jield, 
that the judgment-debtor having induced the decree-holder to believe, and having expressly 
undertaken that he would not prefer an appeal, and having by the representation and under- 
taking procured his own release from arrest, was estopped from acting contrary to his 
deliberate rejn-esentation and undertaking. 

[ 456 ] Section 28 of the Contract Act has no application to such an undertaking. 
Anunt Das^i v. Ashburncr and Co. (1. Ij. K. 1 AIL, 207) followed. 

This was a suit on a contract to supply 4,000 maunds of kajla rice. The 
])laintiff supidicd to the defendantin all, at dillfemnt dates, 3,181, rnaunds but the 
defendant refused to acce])t the l icc, on the ground that it was not kajla. The 
plaintifV thereupon sold the rice elsewhere at a loss of Rs. 1,882, and brought 
this suit against the defendant to recover that sum with commission and 
interest, amounting in all to Rs. 2,920. The defendant contended that the 
plaintiff was not entitled to any compensation, inasmuch as the rice was not 
of tho same quality as was mentioned in the contract. The Subordinate 
ludge, on the 30t]i Ai3ril 1879, gave the plaintiff a decree for Rs. 2,037. 
Execution of this doci eo was taken out, and the defendant was arrested. On 
tho 21st May 1879, tho defendant i)reseiitod to the Court a petition under 
which ho bound himself not to appeal against the judgment of the 30th April 
1879, and tho decree-holder at the same time agreed to release the defendant 
from arrest and to take i)ayment of his decree by instalments ; and further 
agreed that he himself would not appeal against the })ortion of the claim for 
which he iuul failed. On the 30th December 1879, tlie Subordinate Judge 
])assed an order giving effect to the arrangement entered into between the 
parties. The defendant appealed against this oi‘der, but his appeal was 
dismissed. 

The defendant appealed against the decree of the Subordinate Judge, 
dated tlie 30tli April 1879. The District Judge found tliat the appellant 
was not prevented from appealing by the agreement entered into between 
the parties set out in tho petition of tho 21st May 1879, and on the merits 
reversed in part the decision of the Subordinate Judge, disallowing to the 
plaintiff a sum of Rs. 1,057 out of tho sum of Rs. 2,037 decreed to him. 

Tho plaintiff appealed to tlie High Court, and the defendant also appealed 
against tho order of the District Judge, dismissing an appeal against the order 
of the 30th December 

[457] Baboo Mohineij Mohan Boy and Baboo Busunt Cooinar Bose, for 
tho appellant, contended, that the Court was hound by the compromise made 
between the plaintiff and defendant mentioned in the petition of the 21st 
May, and ought not to have allowe<l tho appeal to he preferred. 

Baboo Chundcr Madkah (Jhose and Baboo Hari Mohan Chuckerhutty, 
for the respondent, contended, that s. 28 of the Contract Act made void all 
agreements entered into in restraint of legal proceedings, and that, therefore, 
the appeal preferi cd to the District Judge was in order. 

The Judgment of the Court (McDoNELL and Field, JJ.) was delivered 
by 

Field, J. In this case ono Baboo Protap Chunder Dass, the plaintiff, 
entered into an arrangement with Mr. Arathoori, the defendant, under which 
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the former was to purchase rice on behalf of the latter, and was to receive 
one per cent, on all moneys actually advanced, and also a commission of one 
rupee eight annas of the transactions. After the execution of this agreement, 
rice was, on several occasions, imrchased by the plaintiff and forwarded to 
the defendant. Disputes arose in consequence of its being alleged by the 
defendant that the rice so forwarded was not of a quality which had been 
contracted for. Other disputes, to .vhich it is unnecessary to refer in detail, 
also arose in connection with consignments of l ice and otlier matters con- 
cerned with the transactions had under the agreement ; and the result was a 
suit by the plaintiff in which he claimed the sum of Rs. 2,920 odd. Upon 
the 30tb of April 1879, he obtained, in the Court of the Subordinate Judge 
of Dacca, a decree for a portion of the amount so claimed, — viz., Rs. 2,037 
odd. Execution was taken out upon this decree, and the defendant was 
arrested. Upon his arrest an arrangement was made between the judgment- 
debtor and the decree-holder, hy which tlm decree-holder undertook to release 
the judgment-debtor fiom arrest without having him sent to jail, and to allow 
him time to i^ay the amount of the decree by instalments ; and the judgment- 
debtor undertook not to appeal against tlie decree, while the decree-holder 
further undertook not to appeal in [458] respect of that portion of the claim 
for which be had failed. This agreement was at once acted upon by the decree- 
holder, who had the judgment-debtor released witliout being sent to jail. Sub- 
sequently, the judgment-debtor, in contravention of this agreement, appealed 
against the decree, and the first question, and indeed the only question, with 
which we have to deal upon this appeal is, wliother, under tlie circumstances, 
the judgment-debtor could he allowed to carry on Ids appeal. The District 
Judge of Dacca decided that the agreement dicl not estop the judgment-debtor 
from appealing. In this view we are unable to concur. The case of Annnt 
Dass V. Aslihurncr and Co. (1. li. R., 1 All., 267) is very similai- to the case 
now before us, and we concur in the view taken by the majority of the Judges 
in that case. Wo think that s. 28 ' of the Indian Contract Act lias noap))lica- 
tion. We think that the judgment-debtor, having induced the decree-liolder to 
believe, and having expressly undertaken that he would not prefer an appeal, 
and having by this rejiresentation and undertaking procured his own release 
from arrest, was estojiped from acting contrary to his deliberate representa- 
tion and undertaking. 

* [Sec. ‘28; — Kvery jigreeinont, by which any party thereto is ivstrieted absolutely from 
enforcing his rights under or in respect of any eontract by the 
Agreements in restraint usual legal proceedings in the ordinary tribuinils. or which limits 
of legal proceedings void. the time within whicli he may thus vtifoicn his rights, is void to 
that extent. 

Ejccepliwi 1. This section shall not reuider illegal a eontract, by which two or more 
{Mirsoiis agree that any dispute, which inuv arise between them 
Saving of contract to in respect of any subject or class of subjects, shall be referred 
refer to arbitration dispute to arbitration and that only the amount awarded in such 
that may arise. arbitration .shall be roco\erable in respect of the dispute 

so referred . 

When such contract has been made a suit may be brought for its specific performance; 

and if a suit, other than for such specific pei fonnaiiee, or for the 
Suits barred by such recovery of the amount so awarded, is brought b\ one party to 
contracts. such contract against any other such party, in respect of any 

subject which they have so agreed to refer, the existence of such 
contract shall be a bar to the suit. 

EdccepHon 2 : — Nor shall this section render illegal any contract in writing, by which 
. , f * * l^wo or more persons agree to refer to arbitration any question 

Saving of coiitract to them which has already arisen, or affect any provision 

refer questions that have ^ force for the time being as to references to 

alrea4y arisen. arbitration.] 
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There are two other cases which, although not exactly in point to a certain 
extent, support the view which we take. The first is the case of Moonshee 
Ameer Ait v. Moharani Indurjeet Shvgh, (14 Moore’s I. A., 203 ; S.C., 9 
460). In that case the appellant liad undertaken not to appeal from the 
judgment of tlie High Court to Her Majesty in Council if the High Court 
would confine its judgment to a single point, — viz., the validity of a certain 
mokhtcar-namu relied upon in the case. The High Court did accordingly 
confine its decision to this one point. The appellant afterwards preferred an 
appeal to the Privy Council ui)on the whole case ; and the High Court having 
certified the fact of the undertaking made by the appellant, the Lords of the 
Privy Council were of opinion that the appeal had been brought in violation 
of good faith, and tlierefore ought not to be entertained. The other case 
is that of liaj Molnin Gossain v. Gonr Mohiin Gossam (8 Moore's I. A., 
91 ; S.C., 4 W. E., P. C., 47>). In that case the Privy Council expressed 
[ 469 ] a strong opinion that a decree of an Appellate Court obtained after a 
compromise of the matters in dispute was an adjudication obtained not only 
with great impropriety, but, in effect, by fraud. 

Having regard to those authorities, it appears to us that the defendant 
did, by his conduct and by his petition of the 21st May 1879, estop himself 
from afterwards preferring an appeal against the decree of the Subordinate 
Judge. 

But it is said that the agroomont by which the defendant undertook not 
to appeal was an agi eeinent obtained by duress. Wo have heard the defen- 
dant’s own account of the transaction as given in Ids deposition, and it 
appears to us impossible to say that this agreement was obtained by duress. 
We think that it was an agreonient made of his own free will, and that it 
ought to be strictly enforced against him, seeing that he obtained the immediate 
benefit of it by being released from arrest. In connection with the present 
case there is an appeal. No. 160, which is an appeal from the order of the 
District Judge rejecting, on the ground that it was not proi)erly stamped, an 
appeal from an order of the Subordinate Judge, dated 30th December 1879. 
By that order the Subordinate Judge rejected certain objections raised by 
Arathoon, the defendant — objections which in fact raised the same question 

with which we have just dealt, vtz., the question of duress, and directed that 

the deci’ee originally passed on the 30th April 1879 should be amended in 
accordance with the petition of the 21st May. We think it exceedingly doubtful 
whether any appeal would lie against the order of the Judge rejecting the peti- 
tion of appeal, on the ground that it was not properly stamped; but the 
question is not really very material, because the substantial question raised 
upon this appeal to the Judge has been disposed of in dealing with the 
substantial appeal from the District Judge’s decree. Appeal No. 998 of 1880 
will, accordingly, be decreed with costs, and the Miscellaneous Appeal, No. 160 
of 1880, will be dismissed without costs. 

Appeal No. 998 allowed. 

Appeal No. 160 dismissed. 


NOTES. 

[ESTOPPEL— AGREEMENT NOT TO APPEAL— 

Similar riilingst have been given : — (1901) 29 Cal. 30G : G C.W.N. 121 (reforonce to 
Commissioner); 29 Cal. 577 (time given on condition of not impcaching validity of sale) 
30 Cal. 422 : 9 C.L.J. 251 ; G C.L.J. 17G ; 5 O. C. 49 (51) ; 217.] 
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[4601 APPELLATE CIVIL. 


C ^10 C.L.R. 484 : 6 Ind. Juf. 627 ] 

Thf 17th Februarn, 18H2. 

Pbesknt : 

Mb. Justice Pbinskv and Mr. Justice Hose. 


Plan Nath Surma Jovvardar PlaintilT 

CCISUH 

Surrut Chundra Bhuttacharjee Defondant. 


Hindu Lato — Inheritance — Bengal school. 

According to the Bengal school of law, inheritance goes to him who offers oblntious i6 
the deceased, or to ancestors of the deceased, in whiidi oblation the deceased would partici- 
pate. Where more than one person offers .such oblations, succt'ssion goes to him who offers 
oblations to the father of the deceased, and an heir who offers such an oblation, will be pre- 
ferred to an heir who offers oblations to the grandfather and groat grandfather of the deceased. 

This was a suit to establish the plaintiff’s right to inherit certain property, and 
for possession with mesne profits. The following genealogical table explains 
the position of the members of the family ' 

RAMGOPAL 


Roma Kant Ram Kant 

I 

Radha Kant 

I 

Chundcr Sikhor 


Raj Chunder Ram, 
died, leav- ) 

ing a wi- 
dow, Chiiii- 
dermo n i 

I 

Sun-iit Chundra 
(adopted son) 

(defen- 

dant) 


Bhoirub Chunder 

I 

A daughter 
Grish Chundcr 

[481] The plaint stated, that Roghu Natli died possessed of the property 
in question, and that his widow, Annopurna Dabi, remained in possession 
thereof as a party having a life-interest therein and as one entitled to offer 
the pindas ; that Annopurna Dahi died in Chayt 1274 (March 1868), leaving the 
plaintiff, her husband’s uncle’s daughter’s son, as the preferential heir ; that, at 
the date of Annopurna’s death, there was no one who was a nearer heir than 
the plaintiff* ; and that the property had devolved upon him as the heir of 
Boghu Nath. 

* Appeal from Appellate Decree, No. 2975 of 1879, against the decree of T. ^I. Kirkwood, 
£i^q., Oiffciatipg Judge of Mymensingh^ dated the 8th September 1879, roverbing the decree 
Nflth Mozoomdar, Officiating Second SubordinaK^ Judge *of that Dihtrict 
dated the lOtb September 1878. 


Ram Nath 


Mohun BishO Nath 

died, leav- 
ing a wi- 
dow, Kri.sh- 
n a 111 o n i 


Kali Kant 

I 

Bhubonessori 
Roghu Nath, | 

died, leav- Fran Nath 
iiig a wi- (Plaintiff) 

dow. An- 
il o p ii r n a 
(deceased) 


Amore Chunder, 
died, leaving a 
widow, Huro- 
moni 
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The defendant api)oared by liis guardian and adoptive mother Chundermoni, 
who, in her written statement, alleged, that the plaintiff, being an uncle’s 
daughter’s son, was not, according to the Dayabhaga, an heir ; that her husband 
was the sapinda kinsman of Roghu Nath ; and that she had, by her husband’s 
permission, adopted Surrut Chundra. She further stated, that her husband, 
being Annopurna’s reversionary heir, had, during her lifetime, entered on the 
property, Annopurna having sold the property to him in order to raise money 
to pay off debts contracted by Kogliu Natii and to perform his shradh. On 

beh.alt' of the defendant it was further alleged that Cirish (Riunder, the nephew’s 
daughter’s son of Roghu Nath, was entitled to succeed to the property in suit 
in preference to the plaintiff. The Subordinate Judge found the plaintiff' was 
Roghu Nath’s legal licir, and gave him a decree. The District Judge reversed 
this decision, holding that Grish Chiinder was a sapinda as well as the plaintiff, 
and that hotli of them took before any sakulya ; but that Grish Chunder took 
before the plaintiff, notwithstanding that the plaintiff off'ered two oblations 
and Grish Chunder one, because Grish Chunder’s oblation wont to the 
deceased owner’s father, while the plaintiff’s oblations went to the deceased 
owner’s grandfather and groat grandfather. 

Tlic plaintiff appealed to tlie Iligli Court. 

liLi])oo Chundrr Clunrdhnj for the Ai)pellant. 

Baboo (ropal Lai Miitcr and Baboo Hdutnj Lai Mittcr foi the Respondent. 

The following Judgments were deliveu’ed by the Court (Prinsep and 
Bose, JJ.):- 

BosCt J. — The following genealogical tree shows the rela- [462] tionship 
of the plaintiff and Grish Chunder as heirs to the«docoased Roghu Nath : — 

kamoopal 

I 

RAM KANT 


R.uji Ncitli 

J 

R;im ^luliun 

I 

Bhoirub ChuiicU’r 

I 

A daughter 
Grihh Cliiuider. 


Roghu Nath 


Kali Kaiit 

I 

A daughter 
Pran Nath (plaintiff) 


The defendant belongs lu another branch of the family, but defends his 
possession of the land in suit against the claim of Pran Nath by asserting 
that Grish Chunder, and not Pran Nath, is the proper heir. 

This case raises a question of Hindu law as current in the Bengal 
school. The question is — Who is the preferential heir to Roghu Nath, deceased 
proprietor — his uncle’s dauglilor’s son, namely* Pran Nath, or his brother’s 
son’s daughter’s son, namely, Grish Chunder ? 

The District Judge of Mymensingh, in appeal from the judgment of the 
Subordinate Judge, has held, in an elaborate and well considered judgment, 
that Grish Chunder, offering oblations to the immediate ancestor, viz., the 
father of the deceased proprietor, sliould be preferred to Pran Nath, who offers 
oblations to his grandfather and great grandfather. 

In second aiJ^feal, it is contended on behaff of., Pran Nath, that the 
District Judge’s view of the law is not correct ; that the Dayabhaga does 
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not mention the brother’s son's daughter’s son as an heir ; that the 
Dayakrama Sangraha expressly gives a position to the plaintiff, namely, to 
the uncle’s daughter’s son, as an heir, but does not give any to a brother’s 
son’s daughter’s son : that the dictum of elagannath Tarka])anchanun, that the 
latter has a position in the line of heirs, because ho offers oblations to the 
ancestor of the deceased proprietor, is no authority on the subject. Again it is 
contended, that, if instead of the daughter’s son Grish Chiinderhad been theson’s 
son of the brothers [463] son of the tieccased, then he would not iiave been a 
^ sapinda, because ho would occupy tbo i)OsiUon of a ftftb in lle?;cent. Ultimately 
it is urged, tliat even if it l)e conceded that (ji ish Chiiiuler is an heir, lie, as 
offering oblations to one paternal ancestor of the deceased, cannot have 
preference over Pran Nath, who offers oblations to two siicli ancestors. 

\Vc arc of ojiinion that the District .1 edge’s view of the law is correct. Grish 
Chunder is undoubtedly an heir, when lu^ offers one oblation t o the father of the 
deceased in which the deceased participates. He satisfies the princiiile of the 
Bengal law, that inheritance goes to him who offers oblations to tlio deceased, 
or to an ancestor of the deceased, in which oblation deceased would jiarticipate. 
He may not be expressly inenlioned as an heir either in tlie Dayahhaga or 
Dayakrama, but the list of heirs sot forth in those treatises is not exhaustive, 
as has been held in O/trt/ (rohinci Shuha Mandat v. Anand Lai Ghosc 
(5. B. L. R., 15). fie clearly comes within the principle upon which that list 
has been prepared, and which must he applied l,o complete it. The Daya- 
bhaga does not mention the brother’s daughter’s son as an heir, but, on the 
principle enunciated therein, the author of the Dayakrama has included him in 
the list of heii’s. Again, the brother’s son’s daiiglitor’s son is not mentioned 
either in the Dayabhaga or Dayakrama, but he is noticed by Jagannath as an 
heir. lie says : “ It should ho here remarked that the son of a son’s and of a 
grandson's daughter, and the son of a brother’s and of a nephew’s daughter,” 
and so forth, “ claim succession in the order of proximity before the maternal 
grandfather ; for they also confer benefits by the oblation of funoral cakes” 
(3 Colebrooke’s Digest, 530). It seems that both those commentators, in 
elaborating the line of succession, have proceeded on the text of the Daya- 
bhaga, chap, xi, sec. 6, v. 20. That text is, “ that the order of succession then 
must be understood in this manner : on failure of the father’s daughter’s son 
or other person who is a giver of three oblations (pi escntcd to the father, 
(fcc.), which the deceased shares, or which he was l)oun(l to offer the succes- 
sion devolves in the next place on the maternal uncle and othtM*s namely, his 
son and grandson).” It is [464] upon this aulhority, as T take it, that the author 
of the Dayakrama Sangraha has given the brother’s son’s daughter's son a 
position in the line of succession. When Jagannath’s opinion is su))ported by 
this text of the Dayabhaga, it is entitled to the highest respect. We, there- 
fore, hold Grish Chunder to be an heir on the authority of the Dayabhaga as 
interpreted by Jagannath. The contention that if the line of descent had not 
been through a female (his mother), but had been in etiual degrees through 
males, — that is to say, if instead of his mothc’* as daughter of the brother’s son 
the descent had been through a male, then, as being fifth in descent, ho would 
have no place in the list of sapinclas, has no force in our estimation, because 
the daughter’s son presents the oblation which his mother would have ott’ered, 
but for her incompctency, and as such he jnight be said to stand in the place 
of the mother, and therefore within tlic fourth degree. This may seem some- 
what an anomaly, but it is in accordance with Hindu law. The objection, if 
tenable, would have excluded many persons whom our Courts have always 
admitted. 
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Girsh Chundor and Pran Nath aro both heirs according to the principle Of 
oblation laid down in the Dayabhaga. They are both sapindas of the deceased 
proprietor. Tlio question next for consideration is — Who has the preference in 
regard to the succession ? Grish, as being the nephew’s daughter’s son offers 
one oblation, and that to the father of the deceased proprietor. Pran Nath, as 
being the uncle’s daughter’s son, oirers two oblations, and that to the grand- 
father and great grandfather. It is contended that, as the oblations are of the 
same kind, being both in the [jaternal line of the deceased, Pran Nath, offering 
two such oblations, should be preferred to Grish Chunder, who offers only , 
one. But hoi-e wo have an oxprrvss text of the D.iyabhaga to guide us in the 
solution of the question. In vv. 5 and (>, chap, xi, sec. 6, the author of the 
Dayabhaga has given preference, in such a case, to the one who offers obla- 
tion to the father. lie has given preference to the brother’s son and grandson 
over tlie paternal uncle, because they are “a giver of oblations to the deceased 
owner’s father, who is tlio person j)rincipally considered.” Applying the same 
reasoning, [463] G rish Chunder precedes Pran Nath in the order of succession, 
because the forinor offers oblations to the father of the deceased, who is the 
lx)rson to be principally consi{lered. 

Prinsept J. — T am of the same opinion. The judgment of the Full Bench in 
the case of Guru Gobiud Sliuha MandalwAnaud Lai Ghose(6 B. L. R., 15), which 
has long been accepted as settled law, merely lays down what is known as the 
principle of the efficacy of oblations in determining questions of disputed suc- 
cession among Hindus. 1 agree with my learned colleague, that, in applying 
this principle, regard must he had, not merely to the number of such oblations, 
but to their propinquity to the deceased. In the present case, Grish Chunder, 
who offers oblations to the father of the deceased, stands higher in the order of 
succession than Pran Nath, who offers oblations only to the grandfather and 
great grandfather. 

The appeal must, therefore, be dismissed with costs. 

. J ppm I d tsmissed. 


NOTES. 

[DAYABHAGA LAW OF SUCCESSION— 

The rule of prcff'reiiee laid down in tins rase is one of the settled canons of inheritance. 
The following rules of preference prevail : — The sapindas (agnatic or cognatic) arc preferred 
to sakuljfas and sanianotlakas, 1! Cal., 003; IG C.L.J., 342; 14; those offering oblations 
to the deceased first cojiic in ; th-.'j; those ofToring oblations to both the paternal and maternal 
ancestors : (1 I. A. 147 ; 1 Cal., 27) ; those who offer to the paternal ancestors aloiio (26 Cal. 
285) : those who offer to the nearer of such ancestors (8 Cal. 460) ; those who are agnates 
in the same lino (15 Cal. 780) Ac. LJabu Sarvadhicari, 13a.yU (lolap Chunder Sarcar Sastri, 
and Babii J. C. (rho.sh, give in Mieir treatises, different positions in the lino of heirs, to 
the several daughter’s sons. 3 
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[seal. 468: IOC. L. R.447] 

APPELLATE CIVIL. 

The 17th February, 188!^. 

Pbesknt : 

Mb. Justice Cunningham and Mr. Justice Tottenham. 


Ghunshyarii Singh Defendant 

versHR 

Tara Proshad Coondoo and another Plaintiffs. " 


Enha7ice7nent of rent — Notice of enhancement —Suit for arrears of rent. 

The pliiintiffa sued for the sirrears of rent of the Noars 1-2H1, 12H5, and also for the arrears 
of rent of the year 1286, the latter at an enhanced rate. The notice of enhancement was not 
proved, and the defendant insisted that the suit should be dismissed. 

Held, that though the notice of enhancement had not b(*eii proved, the plaintiffs wore 
not thereby precluded from the arrears of rent at the old rate. 

Somasoondcrii Dabee v. Golam Ally (15 H. L. R., 125; s.C.. 19 \V. R., 142), Jirojonath 
Tewaree v. Grant (22 W. R., 18), Bhiujwan JJutt Jka\. Sheo Mmujul Sintjh (22 W. R. 250) and 
Bhubo Soonduree Chomlhrain v. Kaslmnmth Acharjee (22 W. R. 351) riderred to. 

[466] The plaint in this suit was filed on the 20th August 1879. The 
facts of the case arc thus stated in the judgment of the Court below : — “ This 
is a suit for rent. The rent is claim(3d from 1284 to 128G Pasli (1877 — 1879). 
The rent for the year 128G Pasli was claimed at a higher rate on the basis 
of a notice for enhancement. But the claim at enhanced rate has been dismiss- 
ed, on the ground that service of notice of olihancernent has not been proved. 
The plaintiff's do not appeal against this portion of the decision. As regards 
the old rate, the defendant pleads that his old rate was Ke. 1 per high a. As 
regards tliis rate, the Court below has found that there is no sufficient and 
satisfactory evidence on the part of the plaintiffs to prove their alleged old rate 
of Rs. 3 per higha, and on this ground a decree has been passed for the rent 
at the rate admitted by the defendant. In dissatisfaction with this portion 
of the decree the plaintiffs have appealed, urging that the rate alleged by them 
is proved.*’ [The Judge here wont into the evidence and found that the rate 
alleged by the plaintiffs had been proved.] “ The defendant urges a i>lea that 
the plaintiffs* claim to the rent of 1284 Fasli (1877) is barred by limitation ; 
for, in June 1877, ho deposited the rent in the Court to the amount alleged by 
him ; and that, as regards the amount in excess, the suit should have been 
brought within six months. The Munsif has allowed tliis plea. But limita- 
tion would only have applied had the defendant proved that he had carried 
the rent to the collection officer, and that he refused to i-eceive it ; and then he 
should have proved that a notice of the deposit was duly given to the plaintiff's, 
or to the place where collection is made ; foi’ the Act, in which six months* 
time is allowed, lays down a rule for deposit in the manner stated above. 
Hence, unless the deposit is made according to that i‘ulc, and unless the due 
service of a notice for deposit is proved, limitation cannot apply simply on the 
ground of money being deposited.** 

The learned Judge, for these reasons, gave the plaintiff's a decree. 

• Appeal from Appellate Decree, No. 1373 o£ 1880, against the decree of Ha6z Abdool 
Kurrim, Subordinate Judge of Bhagalpore, dated the dOth April 1880, modifying the decree 
of Syud Fukhruddiii Hoasairi, Munsif of Monghyr, dated the 18th February 1880, 
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Tho dofendant appealed to the High Court on the grounds : — (i) that, 
according to the princii)le laid down by the Privy Council in the case of 
Soorasooudenj Dahae v. Uolam Alht (15 15. L. E., 125 ; S.C., 19 W. R., 142) 
[467] tlie i)laintills’ suit, which was for enhancement of rent, should have 
been dismissed, iis the plaintiffs in such a suit were not entitled to arrears of 
rent at tlie old rate; (ii) that the Court had erred in law in holding that the 
plaintiff's’ suit was not barred by limitation under Beng. Act VIII of 1869, 
s. !J, the suit having been brought after the expiry of twelve months from the 
time of tho deposit of rent in Court. 

Baboo Amavendm Nautli Chatierjee for the Appellant. 

Baboo Goppe Nath Mookerjoe for tho Respondents. 

The Judgment of the Court (CUNNINGHAM and Tgttknham, JJ.) was 
delivered by 

Cunningham, J. — fn this case it was urged with regard to the year 1286 
(1879), for which rent at an enhanced rate was claimed, that the Courts below 
ought to liave dismissed the phiJnliffs’ claim altogether instead of giving them 
rent at tho rate found to he the pro|)ei* one. In sui)i)Oi‘t of this contention the 
rule laid down by the Privy Council in the case of Soorn sound pv if Dahee v. 
Gohim AUu (15 IP B. R., 125 ; s.u., 19 W. R., 142), was brought to our notice ; 
but we find that the application of that rule has been discussed in the subse^ 
quent cases of lirojonalh Tpirarcp v. Grmil (22 W. R., 13), Bhntiwan Dutt Jha 
V. Shp(f Mnufinl StiKjJi, (22 \V. R., 256) and BJinho Soondiirpe Choicdhrain v. 
Kashppiuilli Achaijpp (22 \V. R. 351), and that it has been held, that tho rule 
prescribed by their Lordships in that case does not ai)ply to cases where the 
suit is not simply a suit for enhancement, but a suit for rent at the old rate as 
regards some years and at an enlianced rate for othei’s. 

Wo, tlierefore, think that tho Courts below are right. 

The appeal is dismisso{l with costs. 

A pppa / dismissed. 


[ 10 C.L.R. 396. ] 

[M8] APPELLATE CIVIL. 

The :^lst Febniarn, 

PUKSENT : 

Mu. Justice Cunningham and Mu. Jttsttce Tottenham. 


Imam Ali and another Defendants 

oprsus 

Poresh Mundul and another Plain tiffs. *■' 


Kixspment — Bight to passage of icater — Water in defined channel. 

Pmia time immomurial a certain ‘ al ’ formed the boajidary of two pieces of land belong- 
ing to the pliiiiitiils ;uid the defendants respectively. The plaintifTs’ land was on a higher 

Appeals from Appellate Decree, Nos. 1040 and 1044 of 1880, against tho decree of 
Hafiz Abdool Kurrim, Subordinate Judge of Jlhagalpoiv. dated the 11th March 1880, revers- 
ing the deerce of Moulvic Ameer Ali, Second Sadr ^lunsif of that district, dated the 
29th August 1879. 
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level than that of the defendants, and from time immeinorial the surplus water used to flow 
from the plaintiffs’ land through eertain passages in tlu* ‘ al ’ and aero.ss the defendants’ 
land. The defendants cdosed up the pas.sages and increased the height of the * al 

JIM, that, it having been established that, for a long series of \ears, the waters from 
th(! plaintiffs’ lands had been accustomed to esca]U! in a particular direction, and by certain 
separate passages across the defendants' land, the defendants could not do anything which 
would interfi're with the plaintiffs* rights in this respect. 

TuKSb: were two second appeals IVoin the jiidgineiit of tlui Siiliordinate 
• Judge (jf Bhagalporc. The points raisin! in hoth being tlio same, the appealR 
were heal'd together. The facts of the cases and the sirgumciits are set out in 
the judgment of tlio Court. 

Mr. Tindnlr and ^Ir. MnuHea for the .\ppellants. 

Jhilni Mnhnifu Mohnn Uou and Bahu Jiujifat Ctinntior Jiauovjoe for the 
liespondenls. 

The Judgment of the Court (Cttnnin(JHAM and Tottenham, JJ.) was 
deli vert'd by 

Cunningham, J. In this case tiie plainiiiVs and defendants are land- 
holders of two jaghirs, co terminous throughout tlit'ir entire length of ‘JO highas, 
and seiiarated from each other liy an ‘ al, ’ running e;i.st and west. The plain- 
titVs sa\ , that the l ain water from thcii* lands usihI, from time immemorial, to 
pass over the [469] dehuidants’ land by llowing ovtn- the ‘ al ’ through certain 
passages (khui'hi ornalla), hut that the dtd'endaril.s have raised the height of the 
‘ al ’ by J or Ji cubits, so as to form a new handh for a distance of J 1 highas, 
liave closed all the kliurhis, and have laid two new i>ipes, a cubit higli, througli 
the ‘ al that, owing to these acts, rain-water ac;cumulated on the jJaintilf’s’ 
lands and occasioiu'd damage to tlio croiis of the jilaintilVs in one suit amount- 
ing to T(s. 1/50, and of the plaintitts in the other suit amounting to Ks. 180. 
The iJaintilTH accordingly claim (i) a declaration of their jirescriptive right; (ii) 
an order reducing the ‘ al ’ to its proper height : (iii) the opening the passages 
and i-emoval of the two pijies. The original Court found that the lands of the 
jilaintitTs ai'o half a cubit higlier than those of I lii^ defendants, and that the 
natural ilow’ of water is from the one to the other, and that, for more than 
twenty years, water has jiassed in rainy seasons from one to the other ; tliat 
the ‘ al ’ is the boundary between the two estates, and that the defendants ha\o 
heightened it : that the water iireviously [lassed from the iilaiii tiffs’ lands to 
those of tlie defendants’ by throe or four passages, which at present do not 
exist ; that the pipes do not afford an outlet ; and ho accordingly has given the 
plaintiff's a decree. 

The lower Court has, with some modifications not now' under consideration, 
uplield the finding of the original Court. 

Tn s])ecial ajipeal it is urged that the right alleged by the plaintiff's to have 
tlie surface water of their lands escape over the ‘ al ’ to the lands of the defen- 
dants, is one wdiich could not be legally acquired. 

We do not consider that there is any ground foi' this contention. There 
is a well -recognised servitude of low'or lands to receive the natural drainage of 
adjoining lands on a liigher level — Smith v. Konrich (7 C. B., /515) ; and as, in 
the present case, it is established that, for a long scries of years, the waters 
from the plaintiffs’ lands have been accustomed to eseai)e in a particular 
direction and by certain soi)ai'ate passages across the defendants’ lands, tlie 
defendants cannot now do anytliing which would interfere with the plaintiff's’ 
right in this respect. 


4 CATi.— ^ 
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\Vh liliiiik it unnecessary to discuss the question, which has [470] l^een 
raised in the a|)|)eal, of tlie ri^,dits of an owner to protect himself from unusual 
floods, and of th(^ liability which he may incur if, in so doing, he injures the 
land of another -Tlif Kintj v. Traffonl (l B. k Ad., B74 ; s.C., on 
appeal, H Biji/^., !J04), Sioltl v. Loiuhm and North- Westoni Rij, Co, (L. K., 10 
FiXch., 4) ; hecausf' there is no evidence that the esca])e of water was, with 
lefeifiruK^ t(» the oidinary conditions of an [ndian climate, in any sense excep- 
tional. 

The present ca.se falls, in our o])inion, clearly within the remarks of 
HUAMWETiL, B., in the latter case as to the liability of a person who for his own 
piir|)os(is diminisluis a natural escape of water to any one who is injured by his 
act. The a]j])eal is dismissed with costs. 

A ppoa Is d ism / ssrd. 


NOTES. 

[RIPARIAN RIGHTS- 

WluTo till' rhaiAiL'I IS (Irfi lied ; the upper owner acupiires by prescription the right to 
discharge the water . S (.\il UIH : (lUOl) S C. W. N. ‘244 ; and the lower owner, the right to 
siieh water . M.nsh. bOb. .S\r also (IH87) II Mad. lb as regartls deli n(*d channel. 

I'Vir the natural right to jirotect oneself against tin; water hv suitable works, (lUOb) 
‘Jb Ma<l. rr.V.i : lb L. .1. ; 1 M. L. T. I'M; (11)01) ‘27 Mad.' 401) ; (11)00) ‘24 Miid. ‘20‘2 ; 

1 N. 1.. It. l.S‘2 ; local. . 17 ('. L. J. :ib.S ; 17 C. W. N. HOO : IH 1. C. H‘24 K. H.] 


[ 8 Cal. 470 : 10 C.L.R. 416 ] 

APBELli.VTH CIVIL. 

77/p ‘^Ist Frhrnaru, 

Bpicsent : 

Afii. JrsTK’E Moiiius AND Mil. Justice O’Kinealv. 


Mahomed Afsuruddin PlaintiH* 

errs ns 

J^e(*r Chunder !\ranik.\a and others Defendants.* 


lies judicata llrnt-snil Inlcrvrnor Civil Procvdiue Code 
(Act X of IH77), s. Id. 

J sued /> for rent in the Court of the f)epntv (adleetor of Tipperah, under the provisions 
of .Ae4. .\ of ISol). C inti'iNiMied, el.iiinmg that the bind in respect of wliiidi the rent was 
claimed w.i-^ his propei ts , and the suit was dismissed. On appeal, the District Judge of 
'ripperah reM r^i'd tliis decision aiul tiee.reed the* claim, on the ground that C had no right 
wliati'ver to the land. In a subsequent suit brought by against A and B for possession of 
the same lands--- 

//c/i/, that the previous di-eri-e of the District Judge did not constitute the plaintifT’s 
claim a res jmlirala, ami was ni» bar to the suit. 

Dituinath Hose \. Kali Kumrir ttnij. (H.L.K., Sup. Vol., 3G4 ; S. r., 5 W.U., Act X Rul. 
‘23) followed. 

This was a suit for ])usscssion of certain land. Several defences wore 
raised, and several issues weie settled by the Courts below ; but the only one 
material for the purposes of [471] this report was that of ms* judicaUiy which 
was the only one dealt with 1)> the lower Appellate Court in the following 
judgment : — 

* Appeal from Original Decree. No. ‘2*2 of 1881, against the decree of F. McLaughlin 
Esq., Judge of Noakhally, dated the lOtli September 1880. 
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“ Tho tirsfc issue is, whothor this suit is barrod l)y s. 113 of the Civil Procedure 
Code, with references to a judj,nnent of tho Tiisperali dudj^e’s Court, dated tho 
‘2Gth of May IKGt). That jud^UTiont was in appoiil from a rent-decree of tho 
Deimty Collector of Tipiserah, dated tho i7th of Pehriiary IHGl). Hy tliis and 
four other suits, in which the now idaintilV inUsrvoned, the then ])lalntiH’, now 
the second defendant, souf^ht to recover rents of tho pioperty no\\ in suit. The 
now plaintiff intervened umlor s. 77 'd Act X ol IHol), and successfully, the 
])laintiff’ losinj* his suits on account of this intervention. TIk', now plaintiff', 
th(‘n intervenor, pleaded the projierty was his h\ ))urchase liiereof in July, 
18(i8. The then idaintiff' a]ipealed to the District Judj^e, wlio reversed the 
lowcj* (Join t’s decision, holding that tho now plaintitl, then inttu venoi*, had no 
rights under his said ])urchase. That jiul^inent was allowed to become linal, 
and it decreed that the now plaintiff' had no rij;ht under the pinchase he now 
sues to establish. I3ut, argues the idaintilT, il. is not \alid, Ixunf; only a judg- 
ment in a rent-suit. This is a [)i)int that has he('n l ii.iseil uftem ere; tliis, and it 
aj)pears settled law that a decision in a rent-suit, tried aftei’ Heuf^. Act VJIl 
of iHGff transferreil such suits to the Civil Court, will bind. The next (iiu'stion 
IS, w’ill it bind when the decision was ])assed before Ihui^^ Act VIII of IHG!), as 
here? The ])rincii)Ie involved is very fulh discusserl in (amon^ others) Iluni 
Sfuikrr Mookcrjcf v. Muktavam Vatm (\o 13. fj. R., 2J8). In (rohintl Clunulrr 
Kooiuloo V. Tanirk Chundcr Jiosr (1. L. R., 3 Calc., llfi : s.c., 1 C. D. R., 30), 
the point is discussed, and its treatment affirmed in Praunalli StnuUjul v. Rtim 
Cooi/tar Sandyal (2 C. L. R., 33). The tw'o last ar(^ not cpiite on all foins with 
the present suit, since tho intervention w'as in rent cases tried by Civil Courts 
after Act Vlll of 1861). Rut in view of tlu; j)rinciplo enunciated in the first 
named i nline Utn/t Snnkcr^H rase (16 13. D. R., 238) the decision of tho 
Judge’s Court [ 472 ] l)Ieaded in tins suit should bo ludd of full force, because 
the i)ei)uty Collector’s judgment was reversed, and th(» (hu'.ision now’ relied on 
was tliat of a Court, tiui Judges of whi(;h would have been the ver\ same 
appidlate trihunal under the later Act ; and tlu? i)assing or non-i)assitig of Act 
VIJ I of 1861), wdiich lias throughout been held to aff'c'ct jurisdiction, nowise 
alfi'cted the pow’crs of tlu? Court concerned. And scrutiny of tlu? s(‘ctions of 
Act X of 1851) confirms tlu' vi(?w’ now" taken. II a (Jolh?ctor decided M,dv(?rse 
to a ])crso?i on a ])oint of title, a suit la\ to ho brought within a \ear I3ut 
there is no such provision as to an appeal frcjin a District Judge. ’ 

The learned Judge? then dismiss(?d tho suit, and the plaintiff' ap])oaled. 

^loonshee Serai if I f slant; for the Appellant. 

Raboo Doonja Mohiiii Doss and 13aboo Kah Mohiui Doss, for tho 
Resj)ondents. 

Tlu? Judgment of the Court (MoUJtls and O’KlNKAIiY, JJ.) was 
delivered hy 

Morris, J. —In this case the District Judge holds tlu? view that though a 
decision of the Collector under s. 77, Act X of 1851), is not linal, and is liable 
to bo sot aside b> a suit brought in a Civil Coui’l, yet the decision of the Judge 
jMSsed on apj)eal against an order passed hy tlu? Collector under s. 77. Act X 
of 1859, is final, because his Court is a Court of competent jurisdiction and is 
jn-ccisoly tiic same Appellate Court as that in wdiich an appeal is tried under 
Rung. Act VIII of 1869. This view" ai)i)ears to us to be erroneous. Tho 
decision of the Court on appeal again.st an older i)ass(jd under s. 77, stands 
in no higher i)osition than tho decision of the lovvei* Court, whether 
l)assod by the Collector or by tho Deputy Collector in cases referred to him by 
the Collector. This ])oint has been expressly dotermined by a Full Rcnch of 
this Court in tho case of Dnuiucith Hose v. Kah h.uiuar Hot/ (B. L. R., Sup. Vol., 
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3G4 ; S.(\ 5 W. R. Act X RuL, 23). The judgment of the Full Rench, delivered 
hy the [ 473 ] late Chief Justice, Sir Jl. PEACOCK, concludes with tliese words : - 
“ We think that the words of tlui he^dslature must receive a roasonahle con- 
struction, and that the ri^ht of eit her jiarty, who may liave a legal title to the 
j*ent, to estahlisli his title l)y suit in the Civil Court, is not l)arred or affected 
l)y tlio decision of the Coui-t of First Instance, or of the Court of appeal, if the 
suit in th(j (hvil Court is instituted within one year from tlie date of the decision 
against him.” In this vicAV, therefore, the decision of tlie lower Court must 
he set aside, and the case renuindod to that Court to he tried on the merits. 

Cnsfi rcviandcd. 


[ 8 Cal. 473 ] 

(CRIMINAL RRFFKKNCM. 


Tint 7th March, 
Present ; 


Mu. JrSTK’E (U:NNFN(rlIAM AND MR. JCSTICE T()TTI:N1I AM. 


Fjm press 


versus 

Tegha Singh - ‘ 


Art (A T oj /-S/.sj, .s. Ilt,cl. (/), aial .s.s. Ait, Arms m (( tcinptc 
Caujiscttfinn (\f anus used for purposes of trorslup — luspecUu' speeialhi 
eutpoirei ed Ijieeuse to possess anus — i'rnnnial I^roeedure Code. 

{A el X o/ y.S / s. /)7f) and sehed. iv - - “ Offences 
(((janist i)ther lau'sX 

A cl K'li I’f lire -, 1 1 ins, i niisistiiifr nf four mi mil cannons, four i)i.stols, ;iml tliirt\-onc 
nuiskcl.s, lijid lifiMi kept .is ohjccls of worship in a. Sikh tiiinplc in T’atna for upwards of two 
ccntnric.s. 'I'hc Mohunt of tin tcinplr lU'glccRsl 1.) t.ikr out a license in respect r)f these arms 
under Ail \l of IS7S. A Poluc Inspector, wln^ was appointed to sec: tlmt the provisions of 
the latter Act wen* ol)e\ed, searched the temple on information received, and, having found 
the anils, jiroseciit'Ml Mu* peisf)n who had charge of the. temple. The l.ittt*r was convicted hv 
the Dejmtv Magistr.itc of I’.itna. under s. ID, cl. (j) of Acl XI of 1H7H, and senL(*n(*od to pay a 
line of Rs. .W, or to he ngoroii'.ly imprisoiu*d for two months. 1’hc Deputy TMagistrate also 
ordcrc'd the arms to he contiscated, .ind directed that their value and the fine should he divided 
between the informer and the J*olice liispceUir. On a reference from the Sessions Judge of 
Patna — 

JJetd, with riderencc to Act X of 1H7‘2, s. 67U, and the last lu'adiiig to [474] schod. iv of 
the same Act, and to s. Ill, cJ. (/) of Act Xf of 1878, that the prcKiccdings of the Polic;e 
Inspector and the eonvielion of the accused were not illegal. 

* Criminal Reference, No. 240 of 1881, and Letter No. f)40, from the order made hy If. 
Beveridge. Esq., Sessions Judge of I’aliia, dated the ‘iUth Deecniber, 1881. 
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There i.s nothing in the Anns Act to exempt the custodians of a temple from 
complying with the requirements of the Arms Act, either by taking out a license or obtaining 
exemption under s. ‘27. 

Section ‘25 of the Arms Act appears t»> refer to cases in which the Magistrate considers 
that arms, whether under a license or not, arc possessed for anilleg.il jiurpose, or under 
circumstances such as to endanger the public peace. 

Section 30 of tin; Arms Act appears ' o contemplate the iireseiiee of sonic specially 
empowered ofticer besides the otVieer conducting the search. 

This was a rnfcronco undcii- s. 290 of l.litj Cotlo of Criminal Ihocodiiro, from 
tlio Sessions Judge of Patna. The terms of the reference are as follows : 

'Ihere is, in the city of Patna, a famous Sikh temple, called the Mar 
Mandir. It is said to lx*, built on the site of the l)irth])laee of (luru Govind 
Singh, and his cradle and a hook hearing his signature are prescM'ved in it. 
The latter was the subject of a law-suit, which is i tqiorted m the nundier of 
the Indian Law Reports for the eurrent montli, page 797, Dlim rum Snujk v. 
Ktfison SiiKjli (I. L. R., 7 Calc., 7Ci7). In the temiile there were some old fire- 
arms, one or two of which might pei'iiaps come within the definition of camion. 
T1 ie Police Inspector descrilies them as “four little cannons." There were also 
four jingals, four jiistols, and thirty-one guns (muskets). These w'eapons had 
been in the temple for about two centuries, ami this fact alone shows that 
they could not hoof niiicli use in warfare. Tliey are kept in the temple, as the 
r>e])uty Magistrate admits, as olijocts of worship. There is a Police Insjieetor 
appointed to see that tlie Act is ohoyed, and some one told liim that there W(’re 
unlic.ensed lire-arms in the temple. IRi made a seai’ch and found them, and 
sent up the man who was, in the absence of the Moliunt, in charge of the 
temple. J^lie Deputy Magistrate convicted him under s. I I (moie correctly 
s. 19, cl./) of th(» Act, and scnteiux'd him to pay Rs. fine or to he rigorously 
imprisoned for two months, lie also ordered that the fire-arms should lie 
conliscated, and that their value and also the fine should he divided hi'twc en 
the Insiicctor and the informer. It appears to mo that the Deputy Magistrate’s 
proceedings are illegal for the following reasons: 

(1.) The only witness examini'd w’as the Police Inspector Digam 
La), l)ut his evidence w as imulmissihle as he had no right to seajvJi I he 
[475] temple. He is appointijd umler the .\ct, l)ut that doi's not emnower him 
to searcii houses wifhouf. a Mngistrate’s warrant, lie had no warrant from a 
Magisti ate under s. 2 ), nor could he have got one w ithout the. MagisI.rate's having 
reason to helievi* not only that there w’(M*e weaiions, hut also that they were iti the 
fem[>le for an unlawful purpose. Si'ction JO, under w hich I he Insjiector iiresum- 
ahl> acted, only j-efers to the Code of (k iminal Proceilui’c and giv(‘s no authoi ity 
to the Police to seai’cli in non-cogni/.ahle cases. N(jw the mere possession of 
arms is a non-cognizahle oflfenci', though the going arim'd ma\, under s. IJ, he 
cognizable,- that is, tlie Police ma\ arrest a ]>erson so doing without a warrant 
and disarm him. Section 17, cl. ((/) has also no ajiplication to tlie. pri’sent case, 
nor can I lind an> other section or rule which empowers the Police to make a 
search without a Magistrate’s warrant. If Digam La,l’s iiroceodings were 
illegal, liis evidence should, 1 think, he rejected, and then there is no evidence 
except Tegha Singh’s statement, and he does not sa\ that the weapons are 
cannons. 

(2.) — The man who has been convicted is the temporary manager of the 
templo. Ho lias not been chaiged with being in possession of the weapons, 
but with having them under his control. Tliis probably is not correct, for it 
is not likely that he has power to remove them or otherw ise dispose of them. 
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Il(^ is only lix-oiruuM’ in clnirf^oof them, aiul it is |)ei'li!i])s clouhtrul if ho can be 
personally IIihmI and he sent to jail in dc^fault. It is perhai)s only the ))roi)erty 
of the tejiiple wliieh ean ho atlachc'd in realization of the fine. 

(d) I (loiiht if the Aet ajiplies to t('mplos. Its lanj^iiaf'e is wido 
enoii^;h to include tiu'in ; hut it mi;;ht, 1 think, lx; argued that its provisions 
must he held to he controlh'd hy, \\hat I |)ri;sum(*, is the hif*her authority of 
t!i(i (^)u(*(;n’s I’roc.lamation of iHoH. That <locunient declarcxl that no one 
should hemolestixi or disipiieUul hy re.tson of his religious faith or ohs(;rvancos, 
ami strie.tly char;;ed all in aiithoi ity und(;r the Queen to abstain from interference 
wil.h thii religious h(;li(;f or worship of an> of her subjects. Admittedly the 
fire-arms arc; in the tcanplc; as ohjeets of worship, and have been sej for many 
years, and it cxalainly is an mterferencic with the Sikh roli^^ion to insist on 
their h(;in;^ licensi;d and to ordi;r thedr confiscation. 'Phe Deputy Maf^istrate 
says tha-t thci Mohunt should have* f.aki;n out a license for the weai)ons, and it 
would have heen hett(;r for himsedf if he had done; so, hut if the weapons 
arc; reall\ cannons, no Ma,^istrale, and not (;vc;n the Local Government 
could have ;‘iven him a. license. 

h'/Hdlh/. Lvc'ii if (he; M a, “ist rale’s proc(MMlin;.^s are not illc'j^al, his [476] 
ord(;r should, I think, he; s(;t aside; on the; i;roimd tha.t> tin; punishment is too 
severe;. nominal line; was all that shouhl have he;en inflicted. 

No <*ne; appe'aivd on the’ K'fe'rence. 

The; Judgment e)f the Court ((h NNlNeiir.V M and ToTTEXH.VM, JJ.) was 
ele’live;re'd hy 

Cunningham, J. With re;ferene*e; to s. o7‘.) of the Criminal Procedure 
Cexic and the; concluelin ;4 lu'adin^ of the* fourth sche'dule; (“olTences against 
othe‘r law s,”) and s. P), cl. (./) of the Arms .Ae;t, XI of 1878, we; are not sat.isfied 
that the;re has he*en any ill(*;^alit.y in the proce^oelin^^s e'ilhe;i* of the Police 
lnspe;e;tor in this case; or in the conviction of the accuse;d. 

Section 2o of (he; .\rnis .\ct ai)pears to re*fer to cases in which the 
Maf^ist rate; conside'.rs that arms, w'hethe*r nnele;r a license; or not, are |)ossessed 
“ for an ille;';al i)uri)osf*,” or undei' circainistances such as to enelanj^er the public 
]X’ae‘e*, in'ithe;r of which c.onditions is su.Lij^osted as e'xistiiif^' here;. It is not 
clear from the Sessiems Jud,‘;(;’s re'ference whether the*. Police lnspe;eiteir was 
speciallv empowe'ieel unele’i’ s. 30. d^hat section a))])oars to conteni|)late the 
pres(;nce’ of some; specially eanpow creel officer l)(;sielt‘s the e)lfie‘,e;i‘ ce:)nductin{* 
the seare;h. 

'Phe;re is neithiiif; in the* .Vet to e\e*mpt the custodians ed' t he temple from 
(;e)mpl\inf; with the; re;eiuireme‘nts e)f the Act either hy takiin* enit a license e)r 
obtaining; exemption under s 17. 

On the*. e)the*r haiul, the;y mav well ha.\a; ima^ine;el that the; Act did not 
e'xte'iiel to we;apons which were objects of intere;st e^r worshij) I'ather than arms’ 
in the* pre)i)er sense; e)f t he weirel. 

We set asieli* se; much ed' the; De'puty l\Iap;ist rate’s e)rder as refeu’s 
te) the; elivision e)f the value* ol the; fire-arms sinel the fine impe:)se;d between 
the inloi’iner anel the I nspe*e5te)r, anel wo direct that the case he submitted for 
such o]-elers as the Govermnent of Penf*al may he i)leased to pass. 


334 



LUCHMEEPUT SINGH V. HIT A NATH [J882] DOSS I.L.R. 8 Cal. 477 


[ 10 C.L.R. 517 ] 

[477] civrr.. 

Thp S/h Mtnrh, ]SS‘^. 

PllKSKNT : 

Mr. Justioe Field and ^Ir. JDSTr(’E O’Iunealv. 


1 jU(;liii]Ooi)iit Decieo-holdci’ 

• nu‘..us 

Sita NaUi Doss Jud^nipnt-ch'ldor. ‘ 


Civil Vrocctlurc Codo (Act X of 1S7 7), ss. ‘f L^//, rl. (c), ss. 

A'ppcdl from order - Decree- Execution of decree- Securitij 
for reatitntiou. of properin. 

Whci’f* Jill ordur, >’('r]iiiriiif» tin* dej'ivn-holdfr to kccumI \ wilfiiii tliror d;i\ s, is nuulc 
iiiidfM’ K. .04(1 f of tli(* tV>dc of ('i\il Drocfcliirc, Iin tlu' dud^mf lIk* (’oiirL in whifli the dwroo 
\v;is pjissc'd, and ill wliifli tin* i-xisMition is ponding, siudi ordor is :ip[)i>:ilal)lc jis ii dtvroo 
under tlio pros ision.s of tin* (0»do of (Mvil Proc-odiiro, s. *2 :nid s. ‘ill, | cl. (c). 

The facts of the caso Jiic sidriciciitly sot foi'th in the jiidg[ineiit of the Court. 

Baboo Ihpin J)oss Mi)ol\erjee for the Aiipi'lljint. 

Baboo Kuli Molnin DoH-i and Jbiboo SnrendroiKif/t Mohltill for tho 
Hespondent. 

The Judgment of the Court (Field and 0 ’Ktni-:alv, Jd.) was delivered by 

Field, J. — In this ease an order was made und(*r s. r^ HJof the Code of Civil 
Procediu'e that security be given for tlui restitution of ])ruperty, which was 
about to be taken in (‘\ecution of decree. The decree was a decree of the 
Second Suhordinate .fiulgo of tho 24 I^irganas, and the ex(»cution wsis ])o»Kling 
ill Ills Court. Now the first point witli which we have to dejil is concerneii 
with an objection nuide bv the pleader for tho ivsjiondent to the efVect that no 
appeal lies in this cast*. Undoubtedly, this iiartie.uhii’ inalter do(‘s not fall 
within the enuinersition e.ont.ained in s. TjSH of tin' Civil Ihocediu'e C\)de ; 


• Appeal fnnii Oiignud Order, No. .‘lOU ol ISHl . jigaiiist tli'- order of l»!d»oo Krishuji 
^lohuii ^lookcrjcc. Second Suliordui.ite Judge of tlie 21 I’jirg.in.i^, djitctl Liu- .‘Jrd S(‘ptciul)cr 
IHHl. 

t [Sec. .OJO If an «)rdci' is made for the execiilioii of a decree agjiiiist which an :ippe:il is 
pending, the Point which ]);isscd ilic decree shall, on .suflicient 
Seeiirits in esise of order cause being shown hy the ap[>cll.int, re<|inrc seeuril> to be given 
for execution of decrck: hjr the restitution of any properU winch ni.iy be taken in cxe- 
appejiled against. cntion of the decree, or for the pjiMiiciit of tlie \alue of such 

propertv , and for tho due perforiuance of the decree or ordi'r of 

the Appelljite (.^oiirt, 

or the Appellate Poiirt may for like cause direct the (lourt winch |).iv^ed the decree to take 
such security. Anil w'lnm an order has be,en passed for the ->il(‘ of immoveable property in 
execution of a decree for money and jiii appcjil is pending agiimsL such di'ciei*, the s.ile shall 
on the application of the judgment-debtor be staNcd until tlu; appisil is disposed of, on such 
terms as to giving si'ourity or «)tlu*rwise ;is the liourt whidi passed the di-cree thinks fit.] 


(Questions to be decided 
b\ Court executing decree. 


i [Sec. 2M, cj.(c): — 1’he follow ing i)ne>.tions slnill be deter- 
mined by order of the Court cxeciitiiig ,i decree and not hi 
.separate suit (luimcly) 


(c) any other questions ji rising between the parties to the suit in which the decree 
was juissed, or thm'r repivsentati\es, and relating to tlu* I'XiM ntion of tlie decree. 

Nothing in this section shall be tleeined to b;ir a sepjirate .suit for inesiie profits 
accruing between the institution of the drst suit and the execution ol the decree therein, 
when such profits are not dealt with by such deei-ce. ] 
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[478] hut Nvo think that thequusition wliich has been decided by the order of 
the Suhordinatci Judf^o is within the ineaninj* of cl. (c), s. 244 — a question arisin^^ 
hetwoeii tlui parties to the suit in wliich the decree was passed and relating 
to the (jxecution of the decree ; that it was a (piestion decided between the 
])arties is admitted ; that it related to the execution of the decree is, we think, 
manifest from the fact that the execution of the decree lias been stopped in 
conse(|U(Uice of the security having lieen rejected. 

The order of the Suliordinate Judge is as follows: — “ The property wliich 
tlie decre(‘-holder wishes to place in security is situate in the district of Purnea. 
No empiiry could he made of the validity of the setairity irom this distance, 
r must not, ther(jfore, act ujion such secmity. The decree-holder may adduce 
jiromi.ssory notes or any other tangible security within tliroe days.” Now, if 
tlio Suhorilinate Judge meant to say that lu^ could in no case accept as security 
tlie immovealile property situate within any other district than that of the 
24 Parganas in which distri(;t his Court is located, we think that he was wrong. 
We think that any such general iirojiosition as this cannot be siqqiorted ; hut 
having regard to the facts of this particular casii, we think that this apiieal 
ihust h(* dismissed. 

The pi-op(jrt\ oifered as security belonged, not to the de(^re(^-holder himself, 
hut to his son, and his son does not join in the application, or in any other 
way e\|)ress his willingness that his property should he hypothecati'il as 
security. 'I’lum, the title-ihsuls of the property, or a cop> of the toirji of the 
PuriK'a f Jollecjtoral.i', was not tendered, and the Subordinate Judge, in fact, 
luid no materiaJs \\ hatever upon which he would he justified in aiiproving of 
the <‘\ecution of the security-bond which was tenilered with the aiiplication. 
Under iJu^se circumstances, we think it impossible to say that the Subordinate 
fludge NNas wrong in refusing to accept this s(*curity ; and we shall, therefore 
dismiss this ap])eal with <!osts, hut without pr(‘judice to any other jiroper appli- 
cation for security whi<;h may he made to the Subordinate Judge. 

Apfmil (/isjiiissed. 


NOTES. 

. till' following (jnrstioii.s Inun liooii liolil to fjill wltliin C. P. C. lOOS s. '17 : 
('. P. (’. ISS’i ; 1H77 Mc. ‘il l . .iiimunt of sc(urit\ loquirnd in fXiPiition (Vi Pom. .‘^0) ; sUiy 
fXociiLion (7 .All. 7M ; PI (’iil 111 ; Pi (.’.iP fl’il) ; ordt*r sclLing aside sale p) deeree-holdis’ 
the uroi'iM'ds whereof went towards .idjustincnt of the deeri'O ; 10 (^al. 1 10 ; etc. »SVr also U 
C. P. J PS!).] 


t 10 C.L.R. 519 ] 

[479] APPHLl.ATK CIVIL. 


1 'he Ht h March , 1 SS 2. 

PUESKNT : 

Mu. JirsTiPK Field and Mu. Justice O’Kineala’. 

Kaminy Mohun Somoddar Decree- holder. 

versus 

Copal and another Judgment-debtors. 

(■ivil Procedure Code, (Act X of IS77)^ s, ^46 — A pjAi cation for execution of 
decree- -Amendment- Time fixed Inf Coart- - Jurisdiction — Ultra vires. 

On the nth of .April 18S0, J applied for execution of a decree, which he had obtained 
against U. On the ‘iOth of April JHHO the Judge of the Court, under the provisions of s. ‘245 of 

* Appeal from Appellate Order, No. 21*4 of 18HI, against the order of F. jMcLaughlin, Esq., 
Judge of Packergunge, dated the 2fith May 1881, reversing the order of Diiboo Doorga Churn 
Sen, Sadr Aluiisif of that District, dated the 19th March 1881. 
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the Code of Civil Procedure, ordered the application to be amended within Hevcn davH. This 
order was disobeyed, but no order rejecting the application was asked for or passed. On the 
11th of May 1880 the applicant prayed leave to make tlie amendment, which prayer wa.s 
granted. 

Ileld^ that the order of the 11th of IMay 18H0, granting leave to amend, was not ultra vires 
of the Judge, under the pro\isions of s. *245 of the Code of Civil Piocediiio. 

The facts of tliis case are set out in the judgment of the lower Appellate Court, 
which is as follows : — 

“ The admitted facts are tliese : On the ‘26tli of February 1877 the 
respondent, decree-holder, obtained a decree for costs, etc., about Rs. 178, against 
the appellants, judgment-debtors. On the ‘2()tli of April 1877 application was 
made for execution, and on the ()th of August 1877 it was struck off. On the 
9th of April 1880 a fresli application was made, hut was irregular in form. On 
the 20th of April 1880 the Munsif ordered amendment within seven days. 
This order was disobeyed. On the iith of May 1880 a prayer was made for 
amendment, and this prayer was granted. On the 27th of July 1880 an 
affidavit should have been filed, and for default tlie lower Court refused to send for 
the record. On the 10th of August 1880 a prayer was made for reversal, and 
this was allowed. 

“ The appellants urged holow', unsuccessful^*, tliat the lower Court’s order 
of the 11th of May 1880 was ultra virrs. I’he [4803 same i)oint is taken hei’e, 
and it is objected that even now the execution prayer is irregular, the last 
column, among others, being improperly lilleci, it specifying no details, but re- 
ferring the Court to some former application, and only asking that notice to issue 
to the judgment-debtors. The objection that the Munsif, when granting further 
time on the lltli of May 1880, acted ultra vires, is apparently well-founded 
and fatal. Section 24«5 of the Code of Civil Procedure is clear, i)rescribing 
imperatively tliat if the application be not so amended as ordered by the Court, 
it shall he rejected. The respondent urges that if a Coiu’t could extend it once, 
it might extend the time twice, as hero, or thrice, oi* as often as it thought fit, 
and that its ordtn’ of the 11th of May J880 was an extension of time (order 
No. 2). But scrutiny of tlie amended .section {24/>), and comparison thereof 
w’ith the original section, militate against this argument. The language con- 
templates speedy amendment. ‘Then and there’ is irientioncd in both old and 
new sections. And the wJiole tendency of tho new Civil Procedure Code was 
to expedite executions and do away with the old dawdling, dilatory style. 
Section 230, as enacted witli the due diligence proviso, is a marked indication 
of this resolve.” 

Tho learned Judge then reversed tlie decision of tho Munsif, and dismissed 
the application with costs. 

From that decision the decree-holder ap])ealed to the High Court. 

Baboo Hijcunt Nath Doss for the Aiipellant. 

Baboo Doorga Moliun Doss for the Respondents. 

The Judgment of the Court (Field and O’Kinealy, J J.) was delivered by 

Field, J. — The question in this case is one of limitation. The original 
decree was dated 26th February 1877. An aiiplication for execution was made 
on the 20th April 1877. Within three years from this latter date, — that is to 
say, on the 9fch April 1880, — a fresh application for execution was made ; 
but this application was found not to he in the form proscribed by 
[481] the Code of Civil Procedure. The Munsif, under the provisions of 
s. 245, directed that the application should he amended, and he fixed seven days 
as the period within which tho amendment was to ho made ; butithe applica- 

4 CAL.— 43 
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tion was not amended within this period of seven days, and subsequently, — that 
is to say, on the 1 1 th of May IBBO, — a further application for amendment was 
made and allowed. Now, the Judge of the Court below has held, with reference 
to the language of s. 245 of the Code of Civil Procedure, “ if the application 
be not so amended, it shall be rejected," that it was compulsory upon the 
Munsif to reject the application of the 9th April 1B80, because it was not 
amended within the seven days allowed by the Munsif ’s order, and that the 
Munsif has no discretion to allow the amendment of the 11th May. We do not 
concur in this construction. We think that, inasmuch as the Munsif had not 
rejected the application and so finally disposed of it, it was within his compe- 
tency to fix a fui'ther time for making the amendment, or to allow the amend- 
ment to ho made witliin a further time after the seven days originally fixed 
had elapsed. We think, therefore, that the order of the Judge must be set 
aside and that of the Munsif restored. 

This appeal is decreed with costs. 

A2)peal allotced. 


NOTES. 


[AtV** now C.P.C. 1908 (). ‘21, r. 17 as to amendment ; and. sec. 163 thereof as regards the 
power to enlarge time.] 


[ 8 Cal. 481 ] 

APPELLATE CRIMINAL. 


21ie 10th March, 

Present : 

Mh. Justk'e Mitter and Mr. Justice Maclean. 
In the matter of tlie Petition of Ameruddin. 


Amcruddin 

versus 

Farid Sarkar and another.'** 


Coviviittal on two separate charges — Trial as for one offence — Criminal 
Procedure Code (Act X of 1872), s. 454 — Separate trial. 

Where persons are charged with rioting and also with causing hurt, although they may 
be tried as for ono ofleiicc under s 454 of the Criminal Procedure Code, it is not illegal to try 
them for both offences separately. 

[482] Farid Sarkar, Ali Sarkar, and Nizamdi wore charged with the 
offence of rioting by entering forcibly into a cutche.ry: the case was tried in a 
regular manner, the evidence lujing recorded in full. Farid Sarkar and Ali Sar- 
kar were also charged by one Ameruddin, a peon, with having caused him hurt 
at the time of the riot. This latter case was tried summarily under s. 227 of 
the Criminal Procedure Code. 

The Magistrate recorded but ono judgment in both cases, and sentenced 
tho accused in the first case to two months’ rigorous imprisonment under 
s. 147 of the Penal Code ; and the accused in tho second case to a fine of Rs. 50 
under s. 323 of the Penal Code. 

* Criminal Motion, No. 3‘23 of 1881, against tho order of T. M. Kirkwood, Esq., Sessions 
Judge of Mymensingh, dated the IGth September 1881 . 
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The prisoners in the rioting-oase appealed to the Sessions Judge, and the 
accused who had been fined applied, on motion to the Sessions Judge, to have 
the finding and sentence set aside. 

The Sessions Judge held, that, under s. 454 of the Criminal Procedure 
Code, there should have been but one trial, and himself treating the whole 
matter together, reversed the convictions. 

Ameruddin applied to the High C urt to have the order of the Sessions 
Judge set aside. 

Baboo Bama Churn Bancrjce for the Petitioner. 

Baboo Bukunt Nath Dass for the accused persons. 

The Judgment of the Court (MiTTER and Maclean, JJ.) was delivered by 

Hitter, J. — Farid Sarkar and Ali Sarkar and others were charged with the 
offence of rioting by entering forcibly iiito a >^amindar*s cutcherry. Against 
the first two there was a separate complaint by one Ameruddin, a peon in that 
cutcherry, of having caused hurt to him in the course of the rioting, which 
formed the subject-matter of the first-mentioned case. The Magistrate con- 
victed the accused persons in both cases. He recorded one judgment, in which 
he says that he tried the riot-case regularly, and the hurt-case summarily. 
The punishment awarded in the latter case was a fine of Rs. 50 each. Both 
[483] cases went before the Sessions Judge, — the former by way of appeal, and 
the latter by way of motion. The Judge, holding that, under s. 454 of the Crimi- 
nal Procedure Code, there should have been one trial, treated the whole matter 
together, and reversed the conviction. Although we arc inclined to agree with 
the Judge that, under s. 464, there could have been one trial, yet it does not 
seem to us that it was illegal to try the two cases separately ; therefore, the 
Judge had no jurisdiction to reverse the conviction in the hurt case. His order, 
so far as it relates to this case, must be cancelled. 

We have pei’used the record of the summary trial made under s. 227 of 
the Criminal Procedure Code, and as we find it is not open to any objection, 
we direct that the order of the Magistrate, adjudging Farid Sarkar and Ali 
Sarkar to pay a fine of Rs. 50 each, bo restored. 

Application (jraiitcd. 
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[8 Cal. 433 11 C.L.R. 57] 

FULL BENCH. 

Thr 11th March, 18Si^. 

Phksknt : 

Sm Richard (iARTii, Kt., Chief Justice. Mk. Justice Pontifex, 
Mu. Justice Mokius, Mr. Justice Mitter, and Mr. Justice Prinsep. 


Kalidhun Chuttapadhya .and anotlior Plaintiffs 

vcr.sfif* 

Shiba Nath Chuttapadliya Defendant. * 


Dpclaratorij decree — SubHcqiienl .suit Jar cGmcqxiential relief — Civil Procedure 
Code (Act Vlll of Ibtji)), ss. 7 15 — Civil Procedure Code 

(Act X of 1H77), s. IS — Spiittiim claim. 

The plciintiffs bmusht :i. suit to li:ivo thciiisclvcs dccliired I'lititlcd to iin account, and 
obtained such a diit-laratnry decree without asking for or obtaining any con.soqucntial relief. 

The defendants tiiok no steps to render .iii account, and the plaintiffs brought another 
suit against them “for the ainuunt of such Company’s papers and other debts that might bo 
found due bv the defendant on an adjustment of accounts.*’ 

[4M] Ueldy that the plaintiffs were not barred from bringing such a suit, s. 15 of 
Act VTll of IHoli being intended to modify the provi.<ions of s. 7 of the same Act. 

Pnlsi Ham v. (iumja Ham (I. L. R., 1 .All., 25‘i) followed and approved. 

This was a rcfcronco to a Full Bench by (PRINSEP and FIELD, JJ.), the 
reference being in the folloxsing terms: — 

Field, J. — The facts of this case are briefly as follow 
There were five l}rothers, Delia Nath, Kara Nath, Bhola Nath, Tara 
Nath, and Shiba Natli, who acquired a considerable amount of property, move- 
able and imniovealilo, and lived together as members of a joint Hindu family. 
In the Bengali year 1201, 1 Hj 1-55, Tara Nath separated in mess from the 
other four brothers, w ho continued to live together till the end of the year 
1262. It is alleged that, after this separation of Tara Nath, Shiba Nath (the 
defendant in the present case) had the management of the property and the 
charge of the cash. In Bysakh 1263 (April 1856), Dena Nath, who is the 
father of tlie plaintiff’s in the present suit, separated in mess ; but it appears 
that the family-property continued to be joint, and (as has been stated in the 
course of the argument) there lias boon no partition of this property up to the 
present time. In Assin 1272 (September 1865), Dena Nath, the plaintiff's’ 
father, died, and the plaintiff’s were admittedly then minors. It is alleged that 
Shiba Nath having, as already mentioned, commenced to manage the joint 
property upon Tara Nath’s separation, continued u conduct the management 
from the beginning of 1262 to Assin 1277 (/.<?., 1855 to September 1870) ; and 
that, after this latter date, he began to pay and receive the debts relating to 
his share separately, and gave up the management of the plaintiff’s' share. In 
1872, the plaintiff's (one of w^hoin Kalidhun Chuttapadhya, being then a major, 
acted on behalf of himself and his minor brother Krishnadhun Chuttapadhya) 
instituted a suit, No. 38 of that year, for the purpose of obtaining from the 
defendant Shiba Nath a settlement of the accounts for the years 1262 to 1277. 
In that suit the plaintiff’s asked for a declaration of their right to have an 

• Full Bench Refe rence made by Mr. Justice Prinsep and.Mr. Justice Field, dated the 8th 
August 1881, in the Ap^ieal from Original Decree, No. 176 of 1880. 


340 




SHIBA NATH &C. [ 1882 ] 


I.LR. 8 Cal. 488 


account ; and wo think there can be no doubt that they also asked in that suit 
to have an account taken ; but it appears that, in the course of the suit, so 
much of the prayer of their plaint as asked that an account be taken was 
abandoned ; and the decree, which was ultimately passed, was simply a decree 
declaring the plaintiffs’ right to have an account. That decree was never carried 
into elfect [485i by anything in the nature of an attempt to execute it ; and, 
indeed, there could not have been any actual execution, seeing that the decree 
was a declaratory decree only, and gave no consequential relief. 

» The present suit was instituted on the 30th of December 1879, and the 
plaintiff’s here ask “ that the Court may bo pleased to pass a decree against the 
defendant for the amount of cash, Company’s papers, and other sort of debts 
that may be found due by the defendant to the ijlaintiff’s on an adjustment of 
accounts, by declaration of right to the same, after calling upon the defendant 
to submit an account agreeably to the decree passed by the High Court, &c.” 
In other words, the plaintiffs now seek to have the consequential relief which 
they might have had in the former suit. It may bo well to say here that, 
although it would appear that this consequential relief was asked in the plaint 
in the formei’ suit, no case has been made that the plaintiff’s, having withdrawn 
from this portion of their prayer without the permission of the Court, are 
precluded on tliis ground from rcnowdiig their claim to consequential relief. 
The case has been treated throughout as if tlui former suit had been brought 
merely to obtain a declaratory decree — /.c., a decree declaring the right to have 
an account. 

The Subordinate Judge has dismissed thti present suit, holding that it is 
barred by limitation ; and we are of oianion that, so far as regards the major 
plaintiff’, this decision is correct. 

We think that the ])eri()d of limitation applicable must ho taken to bo six 
years, as provided by art. 120' of the second scluMlule of the ])resent Limitation 
Act, XV of 1877 ; and that this period of six >oars commenced in Assin 1277 
(September 1870), when the defendant’s inaiiagorship admittedly and practically 
came to an end. 

It has been contended by the learned counsel for the apiiellants that 
s. 10 1 of the Limitation Act ought to a|)plv to this ease ; that Shiha Nath ought 
to be regarded as a trustee; and that the unUum tcwipKs \)Yoyh\on of that section- 
should be held applicable. 

Now the case of Saroda Persliad Clmttopadhufi v. Brojo Nath BJuittacharjce 
(I. L. K., 5 Cal., 910) is opposed to this contention ; and if wo were prepared 
to diff'er from the decision in that case, we should still he of opinion that the pro- 
visions of s. 10 1 were not intended to apply to the case ol an implied or con- 
structive trust. WJicther tho Law' of Trusts, in tlui sense in wliich this term 
. _ 


* [Art. 1‘20 

Description of suit. 


Period of 
liiiiitHtioii. 


Time from which period liegins 
to run. 


Suit for which no period of limita- Six vc.iri ... When the right to ^,uc accrues.] 
tioii is provided elsewhere iu this 
schedule. 


f [Sec. 10 : —Notwithstanding anything hi'rcinliefore contained, no suit against a person 
QnU acruin f nvnrp v whoiii piopcrtv h:is bocoiiic vchtcMl ill trust foc aiiv specific 
tEuateel and their renrLcn- against his legal representatives or assigub (not 

bejiug a.s.signs for valuable consideration) for the purpose of 


by apy length of time.] 


following in his or their hands .such property, shall be barred 
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is understood in Courts of Justice in England, has operation in India outside 
the Presidency towns, is a question upon which there is some difference of 
opinion. 

[486] It is unnecessary for us to attempt to deal with this question on the 
present occasion. We may, howevcjr, observe that, in different systems of 
jurisprudence, certain portions of law are sometimes differently classified ; and 
that, under the head of ‘ I’nists ’ as a branch of English Jurisprudence, are 
included portions of law which under another system might be differently 
classified. It is not necessary for us to decide whether s. 10 of the Limitation 
Act is to Ijc restricted in its applic.ition to what are known as express trusts 
in Englisli law : it is sullicient for the purposes of the present case to say that, 
if Shiba Nath can be regarded as a trustee, bo is not, in our opinion, “ a person 
in whom i)roi>orty has l)ecomo vested in trust for a specific purpose ” within 
the meaning of s. 10 of the Limitation Act. 

We are also unable to assent to the further argument advanced by the 
learned counsel, aMj*. Jiull, that the declaratory decree ought to bo regarded in 
the nature of a contract between the plaintiffs and the defendant, upon which 
tlio plaintiff's lye entitled to sue as ni)on a new cause of action. We, there- 
fore, think that this suit is barred by limitation so far as regards the major 
plaintiff, Kalidhiin Chuttai)adliya. 

With reference to the minor plaintiff, Krislmadluin Chuttapadhya, the 
question which wo have to decide is more difficult. He was a minor when 
the cause of action accrued, and ho continued to bo a minor when the previous 
suit was instituted, and also when the present suit was instituted. Now, in 
the previous suit. No. 38 of 187i2, he was represented by his major brother. 
There is no contention that, according to the law then in force, he was not 
properly represented ; and we must, therefore, assume that he was duly repre- 
sented in that suit through Ids brother acting as his guardian and next friend. 
This being so, he is as much bound by the decision as if, being of full age, ho 
had been a party — Chrqnnj v. Mohifiworth (3 Atk., 626). 

Unless the previous suit is a bar to the present suit, the minor can sue by 
a next friend at any time during his disability, or in person within three years 
after attaining liis majority ; and the present suit would not, therefore, be 
barred by limitation so far as the minor is concerned (see s. 7 of the Indian 
Limitation Act, XV of 1877). 

But the question is rai.sed — lias the cause of action been split, is the 
present suit not maintainable, because a [)revious suit has already been brought 
upon the same cause of iLcli( u ? It is contended on behalf of the defendant, 
respondent, that the cause, of action was the [M7] non-delivery of the 
accounts to which the pi dntiffs were entitled ; and that, as they asked 
in the former suit merely for a declaration that they were entitled to have 
an account from the defendant, and omitted to ask for the consequential 
relief which the Court would have been able to afford them in that 
suit, they cannot now ask to liave an account taken and to have a decree 
for such sum as may be found ilue upon the taking of this account, because 
this is really suing for another portion of a single claim arising out of the 
same cause of action, the pi’ovious suit having been brought for one portion 
of the same claim. 

It is important to observe that the previous suit was instituted while the 
old Code, Act VIII of 1859, w^as in force. There is an important difference 
between the language of s. 7 of that Code and the language of the corresponding 
section (43) of the present Code. Section 7 w^as as follows : — “ Every suit 
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shall include the whole of the claim arising out of the cause of action, but a 
plaintiff may relinquish any portion of his claim in order to bring the suit 
within the jurisdiction of the Court. If a plaintiff relinquish or omit to sue 
for any portion of his claim, a suit for tlio portion so relinquished or omitted 
shall not afterwards be entertained.’* 

Section 43 consists of two portions. The first ])ortion, until altered by 
the amending Act, XII of 1879, was alMn)st verbal im the same as the above 
s. 7. The second portion is wliolly new. The following are the two portions 
» of the section, as they now stand, since the jjassirig of the amending Act : 

i'Vrs/ Every suit shall include the whole of the claim which 
the plaintiff is entitled to make in resi)ect of the cause? of action ; hut a 
plaintiff' may relinquisli finy ijortion of his claim in order to bring the suit within 
the jurisdiction of any Court. If a plaintiff' omit to sue in respect of, or 
intentionally relinquish, any portioii of his claim, he shall not afterwards sue 
in respect of the portion so omitted or relinquished." 

Second portion . — “A person entitled to more than one remedy in respect 
of the same cause of action may sue for all or any of his remedies, but if he 
omits (except with the leave of the Court obtained befon? the first hearing) to 
.sue for any such remedies, he sliall not afterwards sue foi' the remedy so 
omitted.” 

The questions which arise upon these sections are — 

First . — Do the claim (a) to have a decree declaring the right to an account, 
and the claim (b) to have an account taken by the Court and a d(‘cree for the 
amount found to he due upon taking such account, arise out of the same cause 
of action ? 

[ 488 ] Second . — Are (a) and (b) portions of one claim, or are they separate 
claim’s ? 

Third.- -Ai*e what is asked in (a) and what is asked in {b) remedies or 
portions of one remedy, and so different from claims or ])ortions of the same 
claim ? 

We think that, if the present suit could have been maintained undei’ tlie 
old Code, the previous suit having been instituted under that Code, the altera- 
tion of language in s. 43 of the new Code would not have the effect of render- 
ing this present suit not now maintainable. We think tiuit tliis is the effect 
of s. 6 of the General Clauses Act, I of IHGB. 

The meaning of the term ‘cause of action’ has undergone considerable 
discussion in connection witli different contexts in which it lias been used by 
the Legislature. The 59tli section of the 9th and lOtli Viet., c. 9ij (an Act 
for the more easy Recovery of small Debts and Demands in England), enacted, 
that “ it shall not be lawful for any plaintiff to divide any cause of action for 
the purpose of bringing tw^o or more suits in any of the said Courts,” i<:c. In 
Orimhlcy v. Aykroyd (I2 Jur., 357) the facts were as follow : - The defendant 
was a railway contractor emjdoying a large number of labomers, whom he paid 
partly in cash and partly by tickets, which were orders on tradesmen for goods. 
The plaintiff' was a grocer, and by the defendant’s order, as he alleged, he 
supplied articles to a number of tlie labourers wlio i)resented to him these 
tickets. Not having been paid, lie commenced in the County Court 228 
actions — one on each ticket — against the contractor. It was decided that he 
could not do this — that the understanding in the case of goods supplied by a 
tradesman, where the debtor has a bill running on from day to day, is that 
each item shall be united with other items aiul form one demand. The Court 
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of Exclicquor wore of opinion that the terra ‘cause of action’ in the above con- 
text iiioant cause of one action, and was not to bo limited to an action on one 
separate contract — also that it was not “ intended to cover all contracts 
executed, however dissimilar in character, that could bo included in one 
indebitatus count, which, according to the modern practice, may comprise 
any number of separate unconnected contracts, whenever made, eacli having 
ended in a debt ])efore the commoncement of tlie suit.” The modern 
practice here spoken of is incorporated in Order XVTT, rule 1, of the 
Eules of Court made undci- tlio Supremo Court of Judicature Act ; and 
in s. 8 of the old, and in s. 45 of tlie new Code, [489] which allow 
causes of action by and against the same persons to be joined in the 
same suit. The case of (Irinihlrij v. Atfkroud (12 Jur., .357) was followed 
in Wood V. /V»r// (3 Kxch., 442), and it was again held, that ‘cause 
of action’ meant ‘ cause of one action,’ and was not to be limited to an 
action upon one sepM.rate contract. These two cases were followed by the 
Court of Common Pleas (JKKVrs, C.J,) in BonRey v. Wordmeorth (2 Jur., N. 
S., 491). In the case now l^eforo us there is no contract. The right to have 
an account arises out of tho, relation of the [)artios. It may be said that the 
right to hav^o the account taken in the particular instance arises out of the 
antecedent right to an account ; and the riglit to receive the amount found due on 
the taking of the account arises out of the two i-ights first mentioned; but it 
would seem clear that all these rights in the luii-ticular case constitute one 
cause of action, — according to the above decisions, the cause of ono action : 
that there was in fact eadem cuusu potemh, as rendered by Lord Westbury 
in Rimtor v. Steiccni (31 L. J., Ch., 310), the same ground of claim, or one 
and the same case for relief. 

The meaning of tlio term ‘cause of action ’ was again considered in connec- 
tion with the IHth section of the Common Law l^i-ocedure Act, 15 and 10 
Viet., c. 76, which allowed a British subject residing out of the jurisdiction of 
the Superior Courts, in any i)lace except in Scotland or in Ireland, to bo sued 
in any of those Courts, if the Court or a Judge wore satisfied upon alTidavit 
that there was “ a cause of action which arose within the jurisdiction, or dn 
I’ospect of a broach of a contract made within the jurisdiction,” «tc. In AlUmsen 
v. MaUjarojo (37 L. Q. B., 169 ; s.c., L. R., 3 Q. B., 310), the Contract was 
made abroad, but was to be performed in England. The breach, therefore, 
took place in England. The Court of Queen’s Jiench held, that the cause of 
action within the meaning of the 18th section of the Common Law Procedure 
Act had not arisen within the jurisdiction, and that the contract must be 
made and the breach take place within the jurisdiction in order to bring the 
case within the section. 1 1 other words, the term ‘ cause of action ’ was held 
to include both the c(mtract and the breach. This case was followed by the 
Court of Queen’s Bench in C/icrry v. Thompson (L. R., 7 Q. B., 573), The Court 
of Common Pleas, on the other hand, were of op’nion that ‘ cause of action ’ 
in this section meant not the whole cause of [490] action, /.f?., the contract 
and breach, Imt the act on tlie part of the defendant which gives the plaintiff 
his cause of comjJaint, i.e., the breach — Jackson v. Spdtall (L. R., 5 C. P., 542), 

In the case of Durhnm v. Hpcnce (L. R., 6 Exch., 46), the Judges of the 
Court of Exchecpier wt?ro divided in opinion. Pigott and Clcasby, BB., took 
the same view as the Court of Common Pleas. Kelly, C. B., taking the view 
of the Court of Queen’s Bench, thus expressed himself : “ If the words ‘cause 
of action ’ are to be read as equivalent to the words breach of contract, I can 
see no reason why, inasmuch as the lattci* words aro used in the second branch 
of the alternative, they should not also have bt^en adopted in the first, instead 
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of tho a?T)bif»iioii.s phraso ‘ causo of action/ Ibit, fui thcr, it a])])ears to bo 
contrary to tbo ])lain and ordinary inoaninj* of tiu*, terms, to sa\ that the act, 
which thereby coin])letes tlio cause of action, is Ihe caus(» of action. Of itself, 
the act or omission, the non“i)ayment, n()n-ac(.*(*|)tanc(', or non-d(^livery, does 
not (constitute a cause of action : what makes it such, that \Nithout wiiich it 
would have Jio lej»al (piality at all, is the (5onti*act that the juMson, whose 
default is complaiiuid of, should pay, aeccept, or (h'liver. I’o mak(' up a cause 
of acetirm, therefore, it is necessary to import tlu' |)rt'c;(*(linL; contract.” 

* ClJCASHY, J^., w’ho took tlio contrary viiwv, said : “ Now thcMiausoof action 

must have rolVrence to some tinui, as wt;ll as to sonu^ i)la(!e ; doc^s then tho 
consideration of th(^ time when the cause of acil ion aris(‘s ^ive us any assistance 
in determining the place whei'e it ari.scs ? 1 thiidv it docis. 'Fhe cause of 

action arises w'hen that is not done wdiich ouj^ht to have b(*en doiui, or that is 
done w'hich ouf,dit not to have been done. Hut the tina^ wlam tlaj cause of 
action arises determines also the ])lace where it ariscis . for when that ('xxurs 
W’hich is tlie cause' of action, the place w’bere it occurs is tlu^ phme where tho 
cause of action arises. I cannot avoid the conclusion that a (iause of action 
arises wliere that takes ))lace which first makes a cause of act ion ; the contract 
do(?s not make a cause of action ; but a cause of action does arise w hen a?ul 
W'here the person who has entered into the contract does or omits to do that 
W'hich .i,Mv'es a cause of action. Hut the w'lu^lo cause ol action, in the sense 
which makes it include i)otli the contract and the hn^ich, arisc^s nowhere.” 

fn the (.‘ase of Vam/hdii v. Wc/ifon (h. U., 10 C. P., 17), it w'as amumneed 
that the Jud^^es of all tlie Courts had aji’reed to follow' the view taken hv tho 
[ 491 ] Coui’t of Common Pleas in Jackson v. Spitia! (H. K., 5 C. P. 012) ; and, 
in acciordance w’ith this view’, ndo 1 oi Orden- X now’ provid(-‘s that service 
out of the jurisdicti<m may be allow'od, whemwer the contract v\hich is .sought 
to bo enibrcod or rescinded was made or enterc^d into w'ithin the jurisdiction, 
and whenever there has been a breach within the jm isdicjtiofi of any (^onti'act, 
w’herever made. 

This view a])i)ears to be in unison wnth tlui ordinai'y us(i of the w’ord 
‘ cause ’ in tlio sense of tho immediate or proximate cause. I f a man is killed by a 
{gunshot w’ound, wo say that the w'ound is the cause of death. A sm'i>(?on will 
y[o even nearer to the effect and will say that the cause of death was shock to 
the syst(un or loss of blood from the wound. Now the wound could not have 
been causcjd without a ^jun and a bullet and f;im[)OW’der : hut none of these is 
ordinai ily spoken of as tho cause of death. 1 f a imin is injmc'd by a hlow' 
of a club, it is the blow', not the club, that is spoken of as the cause of the 
injury. If a person is in f»rief on account of the death of a child or a 
friend, the cause of ^rief is the death, not the child or the friend ; thoiif^h if the 
child had never existed, the prief could not havi* heen causc'd. ” It w'ero 
infinite, ” said HaooN, “ for the law’ to consider the causes of causes and 
their iin])ulsions one of another: therefore itcontenteth itself with the imniediato 
cause. ” 

In many of the cases above referred to, tho meaninj,^ of the tenm ‘cause of 
action’ was considcired (Uily in connection with c(mtracts. Hut the term, as 
used in the Code of Civil Pi'oceduro, has a much w’idcu* meaniiif*, and ajiplies to 
torts as well as contracts. Mr. Austin’s definition of a ‘ri^ht’ also includes 
both : Kif^ht -tbe capacity or jiower of cxactin;^ from another or (jthers acts 

or forbearances - is nearest to a true definition. I say that a ])ai ty has a ri^^ht, 
when another or others are bound or obli{»ed by the law’ to do or to forbear 
towards or in re^wd of him ” Ijecture XVJ). If we acceiit this definition 
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of ii ‘ ov(3ry infriiif^eniont or violation cf a right affords a cause of 

action, lii this viciw tiie origin of the right is immaterial, and this is in 
accordances with the principle of Eoman law that the identity of the question 
is not destroyed hy Uks origin of the right being different — See Savigny, p. 412, 
Chnuinja Mudali v. VonhdacJirUti (ll Mad., H. C. Ke])., !i20), Kashoe 

Kishor I tun (' hon'd hr n v. Kristo Chmider Sandijal Chowdhry {2^ ^ 
]'>(‘ni)lnmdho() Choirdhru Kristoinoiur Dohhcv (f. L. R., 2 Cal. 152), [492] 
and the SituHjnnqd rnsc. (li Moore’s I. A., 50). In the present case the 
defeiulant is hound or obliged hy law to do an act or acts towards the plaintiffs, 
- i.c.,, to render a jsrojxir aecoimt :i.nd pay the amount due thereupon. Jn 
other words, the plaiiitiffs liavts the i>ower of exacting these acts from the 
defendant. It is the lefusal to do thesse acts the violation of this right - 
that eonstituU's the cause of juition. It may he said that there are two acts 
--(i) tins rendering the account, (ii) the j)ayment of the amount due thereupon ; 
that ther(s are therefore two violations two rights - two causes of action. 
The l)ett(ir vicnv is, that the w holes thing constitutes one act : hut those w'ho 
will iKjt concede this, must ndniit that the two acts, if tw'o they are, are more 
closel> connected so as to constilutts a cause of one action than the 22H acts in 
(inmhlrfj v. Aiikroijd (12 Jur., :J57). The view' that every right (jf action 
arises from jin injury or violation of some other right w'as Mr. Austin’s view, 
and though it has been objected to and s(*verely criticized (see, for example, the 
remarks of Mi‘. Justice HoLliOW’AV in the case of Paltaravij M ndaU v. Audimnla 
Mndtili, 5 Mad. II. C. Rep., 1 M)), it is the view' which, as most ])ractically 
useful, lias been finally adopted by the Courts in England, as already shown. 

Th(^ lerm ‘causes of action’ was used in s. 2 of the old Code of Civil 
ProctHlure : “ 'I’he Civil Courts shall not take cognizance of any suit brought 

on a caus(^ of action which shall have been hoard and determined hy a Court 
of comjietent jurisdiction in a former suit hetw'een the same ])artios or jiarties 
under wdiom they claim.” If there may he s(weral claims or remedies in 
respecit of one caus(» of action, and if one only he made or asked, and the 
cause of action he heard and determined thereupon, it may well appear that 
this sectifin is a bar to the other claims or remedies being made or asked. 
There are many cases w hich supjiort this view ; and if this is so, s. 2 of the 
old Code includes all that is in s. 7 of the same Code and s. 43 of the present 
Code. The term ‘ cause of action ’ in this context was found embarrassing, and 
it is not used in s. 13 of the new' Code, which corresponds W'ith s 2 of the old 
Code. 

The term ‘cause of action’ was used in s. 5 of the Reng. Reg. IF of 1803; 
is used in s. 5 of the old Code ; in s. 17 of the now Code; and in s. 12 of the 
Fjetters Patent (1802) of the High Court all which sections allow a suit to he 
instituted in the Court with w'hich they are respectively concerned, if the cause 
of action shall have ai iseri within the local limits « f its jurisdiction. The mean- 
[493] ing of the term in the.se sections has been discussed in several cases, 
which I now' proceed to notice. 

1 shall first refer to those case.s in wdiich the same view is taken as wuis 
taken hy the Court of Quecn’.s J^ench. In the case of Desoiiza v. Coles 
(3 Mad., IF. C. Rep.. 3841, T>lTTliMST()N, J., dealing with a case under s. 12 of the 
Eetters Patent, examined the whole of the cases in a very elaborate judgment, 
and came to the conclusion that the term ‘ cause of action ’ in the above section 
meant the whole cause of action, —that is, both the contract and the broach : 
and Holloway, J., took it “ to be abundantly clear on authority, English 
and Roman, that, in actions arising from obligations, it is the obligation and its 
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breach wliicli arc toj^ethor the cause of action ” an oinnion wliicli iio exi)L'ossc(l 
still more strongly in the later case of PaiUnavu Mndtth v. Aiuhmula Mudali 
(»5 Mad. II. C. Hop., 419). In the case of Ixnjnidra Ihiu v. Hama Han 
(1 Mad. II. C. Hop., 480), the Madras Iligli Coiii’t liad already taken the same 
view. It may he ol)served that, in both these ea.ses, no i)articiilar place had 
been fixed for the payment of the money; and that, therefore, there might have 
been some dilliciilty in saying that the broach took place within the iiirisdiction. 
In the case of Ktshaa Kmkur (iJiosc v. liurroda Kant Hoij (Marsh., 588), the 
Calcutta High Court (Hkacock, C. J., and rjKVlN(4K, J.) held, that the term 
‘cause of action' meant the whole cause of action; and that, in a suit for 
breach of contract, not only must the contract have been made, but the breach 
must also have been committed within tiui jurisdiction. In the case of Tha 
Indian Can' t! inn Compan If w. ^lararlhii {\ Ind. .Iiir., N. S., 01), a i)!’omissory 
note WMs delivered out of the jurisdiction, but was payable w ithin the jurisdiction; 
and Pkj-;aJ{, .1., held, that the cause of action *litl not arise' w’hhin the juirisdiction 
because the whole cmise of action had not arisen within tin? jurisdiction. The 
same learned Judge took the same view in Htn jilnni this v. lilnujiran Das 
(7 11. li. H., 102). All these cases w'cre d(*cided before the case of Vanijhan v. 
Widdoii (Ij. U., 10 C. P., 17), in which, as hasalrc^ady been pointed out, all the 
Courts in England agreed to adopt the view taken by tluj (Joint of Common 
JMeas. 

Turning now to the cases in which the contrary view' has been adopted, 
we find that they ai’c at le^ast as numerous, and one of t.lu'in has the a,uthority 
of the Privy (vouncil. In the case of Ijiichnicc Ctiand v. Zorawar Mull 
(H Moore’s 1. A., 291), a contract was made at Hutlam, in the Inde- 

[ 494 ] pendent State of Mahva, betw’cen a firm lesiding and carrying on busiru^ss 
at Muttra within the jurisdiction of the Agra Court, and another firm 
carrying on business at Hutlam, for tluj establishment of partnership for the 
purchase and sale of opium. This i)artnership was carrii'd on princii)ally 
at Muttra, and the business was there conducted w il h I he capital 
advanced by the ^^utt.ra Firm. 'The partnership hooks w'i*re kept :it Muttra, 
and a balance w'as striuik at Muttra at tlu'. clos(i of flu*- ])art.nia*ship, which w'as 
attended with loss. Upon this balance a debt was <lue by tluj Jtutlam Firm to 
the Muttra Firm. The Muttra Firm su(*<I foi* this debt in tlui .\gra, (Jourt. 
This Coui’t, and the Sudder Court on app<?al, held, that the cause of action had 
not arisen wdthin the jurisdiction, because the cM)ntract was made at Hutlam, 
out of the jurisdiction. 'I’he Pi-iv> Council reversed Ibis decision, holding that 
the cause of action hail arisen within the jui’isdiction of the .\gra (Jourt, 
because Muttra W'as tlie ci'iitral place of business ; bi'causi? the. partnership books 
were kept at Muttra, and the [lartners w'ould f herii have ri'courso to the 
books to ascertain the state of the transaction hetwi'.en them; and, if in 
the result a balance was duo to either party, Muttia would be the place 
whore the i)ayment of that balance W'ould liave to he made. In the case of 
IJeSonza v. t'olcs (8 Mad. H. C. He.p., 8H4), already ri'feired to, Il() I jJjOW'^AV, 
J., considered that this case established the following propositions : — 

(i) The making of the contract is a matter perfectly indiil'erent, and is no 
part of the cause of action. 

(ii) The place at which an obligation is to be jiei fornied is its seat and the 
place of jurisdiction. 

In the case of Cliunilal Maniklahhai v. MaUipatravvalad Kliandu (5 
Bom. H. C. Hep., A. C. J., 33), a contract to sell and deliver goods to the 
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(lefondant was niado at A. Tlie ^'oods wore to 1)0 delivered at B ; and, in 
default of delivery, the value of the ^oods was to be paid at the market-rate of 
A. Default was made ; and it was held, in an action to recover the value of the 
^oods, that the cause of action had arisen at B, wlitire the breach took place. 

Jn the Full Ik'iich case of Pmushook v. lilurkoo (3 Agra H. C. liep., 
21 ti), th(>* consideration for a l)ond passed at D. The defendant executed the 
bond at S. 1'he money was pa>able to tlie plaintilT at D; and it was Iield, 
that the cause of act ion ai'cjsc at D. 

« 

In this state of th(^ authorities if ina> well he that the meaning of [ 495 ] the 
term ‘ cause of axjtioii,’ which was finally adopUxl l)y the Courts in Bngland in 
the case of I'amjluin v. Wridou (Jj. U., JO C. 1\, 47) ouglit to be followed in 
this country. I n this case now' before us, the defendant was hound to render 
an account to tlu^ plaint ill's. By refusing to render that account, he infringed 
or violat(Ml tiie jilaintilJ’s’ rigid., and thus gave the ])laintiffs a raiisa iwtmd'i, a 
cause of jictioie a gioimd of claim. If lliis m/^sv/ prtcndi did not exist, the 
lilaintill's woukl have no ground upon w'hich they could ask the Coui't (a) to 
declare' them (*ntitled to an a(!Count ; (h) to take this account ; or (r) to make a 
decree for an\ sum of money w'hich may be found to be due to them uiion 
taking such account. 1 think, thei'efore, that (u), (/>), and (c) arise out of tlu? 
same cause of action. 

Tlien come the two (luestions : - 

Are (u), (/d, and (c) portions of the same claim, or are they seiiarate 

claims ? 

Are (<t), (b)y and (c) poi lions of the same remedy, or are they seiiaratc 
reinedios ? 

What is a ‘ clainr as distinguished from a ‘ remedy.’ A ‘claim (rhnurr 
rhivimr) is a demand of right, a challenge of interest of something which is not 
in the possession t)i the ckiimant. A renied> is the legal means to recover a 
right. If J is (Mitilh'd t(j rec.over a debt of one lumdred rupees from JJ, A 
makes a claim for one Inmdred rupees; and the remedy he asks is a decree for 
rupees one Inmdred with costs, which can be executed in the manner iii'ovided 
in the Code of Civil Froci'dure so as to compel to pay a hundred ruiiees to 

J. Tlit^ mode in whic.h the (U'c.rceis to be enforced (see ss. 2/32 to 2/3/3, and 2/30 
to 2()f'3, of the Code of C’ivil Brocedun*) is never stated in the plaint, and can 
scarcely lie l■(^garded as a reme-dy w'ithin the meaning of the second portion of 
s. 13 of tiu; Code'. If J is entitU'd to an estate w hicli is in tlie possession of A', A 
makes a claim for the esta' e, and the remedy which he asks is a decree for 
pos.session wliich c.an lie exi’ciited by turning />' out of ])ossession and ])utting .1 
into possession. If J ma.de a claim for fifty ru])ees in the first case, intending 
to make a second claim for the other fifty rupees ; or if, in the second case, A 
made a claim for a porrum wf the estate only, inti*nding to make a further claim 
for the remaining portion, it is clear that the claim would l)o si>lit oj‘ divided 
in each case. 

The case of more than one remedy in res|)ect of tlie same cause of action 
(in the imanuMided Code of 1H77, it was ‘ in respect of the [ 496 ] 
same claim ') is not so sim]»le. From the instances above given, the remedy 
appears to b(' the mode of enforcing the legal claim. Jn this view a case of more 
than one remedy seems to sipiposc more than one claim. The words ‘ more 
than one reindy ’ in s. 13 can scarcely mean a remedy against more than one 
person — Subcer Kluiii. v. Kalh Dus Dey (1 W. it., 199). The recovery of 
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ininiovoablo ])roporty, and tlio rocovory of inosno i)rolits, aro troaiod, not as 
soj)arato roinedios, but as sci)aiatc causes of action (s. 44 ). In niort^^a^'o 
cases wo {^ct more than oiu^ reniedv- J)osh Monrt} Dosser v. ffonmrtiioif Mull irk 
(1. L. K., 3 Cal., 8613 ; s.c. J C. “li. R, 447), Sf/iifl Kinmn Momiaiondeen 
^^ah()nled v. Ilorau Chunder (ihose (14 J3. L. E., 108; s.c., 28 \V. K., 187). 
in the followinj^ cases also, i)erluips, wo find instances of inon^ than one reinody 
in i*esi)ect of the same cause? of action : - Okhoij Coonmr Chutloiiddliiia v. MaluUap 
iliumler Baliadoor (1. L. II., /j Cal., 2th where a patnidar, who had ])n?viously 
obtained a decree for abaUiincnt of rent, was allowed f(» maintain a second suit 
for a refund of the exc(‘ss rent ])aid before the institution of the suit for abato- 
j)ient ; — Tarnu Prasad (rhnse \\ Uauhah Chandra Jiaiutijee (5 J3. L. K., 184; 
s.(\, 18 W. R., 208), Tarim Prasad (ihose v. Khadnmam Drhia. (A J3. fj. K., 
187 ; S C., 18 \V. E. 20 1), Lalla Ijachmnn SaJmif v. Panisarn Sandijal (20 \V. E., 
144), and Jiontlcdijr v. Ihshij) (2 E. and E., olO). In many cases there is an 
oj)tion of suin^;' on the contract, or loi* broach of tiu? conti'act, and in these 
cases there are more than one remedy, but the renu'dii -i aie alternative;. 

It is not vei\ easy to defiiu* what constitutes a ‘claim ’ as distini^uished 
from a ‘ remed> ’ for the hji ima- appears to include tiu; latter to so)ne extent. 
Doubtl(;ss the two ten ns wei e intended to overlap, and tin; second portion of 
s. ‘18 was added for more abundant caution a)id in conse(pieru;e t)f the diilfeJent 
form in which s. 2 of the old Codt? was drafted, when it lu'cann; s. 18 of the 
new Code. A dcjclaratory decree can scarcely lx? tenni;d a ‘ remedy,’ althou;4h 
there, are cases -see Tahi llani v. (htiKja liani (I. L. E., I All., 252)- -in 
which it is s[)oken of as a remedy. I can understand an injunction ))ein/4 a 
reliefer remedy Marsh v. Keith (I l)?ew and Sni., 812), but I do not under- 
stand how" a decrcje, which declares a rif’ht merely and ^*ives no relief, can bo 
termed a remedy. 

I think that {a), (A), and (c) f)u;»ht to bo r(*;: 4 ard(;d as portions of one [ 497 ] 
claim arisinj,^ out of tluj same cause of action. I Inko it that (//). (^^). 
and (e), jind the exc’cntion of the linal d(;<iree, all to; 4 (*thc*]‘, constitute oiui 
rcjuiedy. Without {a) there? cannot be (5) ; and without {e) and the i;\ecution 
of tlie deciee there is no effectual remedy. 

In this vi(?w thert? was a splitting of the cause of action within tlu? mean- 
iip 4 of s. 7 of tluj old Code <4’ Civil l5-oc(;dure, and f lu; pr(;sent suit is bai’red. 

The following cases are, howcvc;r, opposetl to this vi(;w' : - 

(i) Saheer Khan v. Kali Das Detf {\ W. E., 1!)!)). In this (;ase a taliuj 
was sold for arrears of r(;nt, and certain surplus sale-j)roc(‘eds were, de]M)sited 
in Court. This tahuj ha,d belonj^ed to three jiersons, .1, />', A ( \ but C^\s share 
(which was two annas) had been sold in e\(?cution in 12(15, and purcha.si;d by 
1\ the plaintiff. P luwl appli(;<l to (l»e Colhud.oi- for a two-anna share of th(?se 


Oiilv cl-iiin.s to 

lie witli suif, f<»r 

lui’oNk'rv of J.md. 


(a) Cl.iiJiis 111 


n‘ 


*[S.‘c. W.—Kulvi 
lc:i\L' of the Court, I 
iinjiiovi'al)l(' piopfi'tN , « 
jiropcrLv, oxropt - 
po<-t of iiiesiio profits orarnMi-s 


No iMU f ii,rl,ioii sii,i]|, imluss wil h llic 
joiiu'd ' 1 ii mmL for tlic rccovi'rv of 

l>Liin a di'fljir.it ion of liLlo to iinmovi.*- 


of rent in n'spn(;t of the property 


edaimed, 

(b) Jhnnaf;*'^ f‘>'' la-oaeli uf aii\ c-jnitr,ict imd('r whieh the* pro]>ertv or auv part 
thereof is held, ;md 

(c) Claims \)\ a morlRa^^’c to c*nff>ree aii\ of his reiiiedies inidor the iiiorlj^a>»(;. 

11 air b. No claim Iw orapainst :iii executor, administrator 
Claims by or again.st or hen as siieh, shall la* joined w ith claims hy j>r against him 
executor, administrator, personally, unless tin; last-mentioned claims are allegt’d to arise, 

or heir. with refereiiec to the estate in n'speet of wdiieh the plaintiff or 

defendant sues m* is sued as executor, administrator or heir.] 
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surplus S5ilo-])rocc(3ils ; hut as liis purchaso had not hoori ro^istered, tho Col- 
lector would not rccof*ni/.c him. I* brought a suit a;,^ainst the other co-sharers 
in th(j taliKj in order to obtain a deense declaring his rif^ht to a two-anna sliaro. 
Jlavinpj succeeded in that suit, he then hrouf,dit a stjcond suit to recover from 
the co-sharers, includin;4 ( \ tlui rent for tlie ])eriod i)rior to his purchase, which 
rent had been satisfied out of the sale-proceeds of the tahup It was held, that 
his second suit could he maintained, and that theni had been no s])littin^' of 
tile cause of action within tlie meaninj* of s. 7 of the old Code. With this 
case compare the cases of Tnnni (lliosr v. Jlutihah C/iiiiidra Baiicrjed 

(r) H. ii. K., IHl ; s.c., l.‘i W. It. 20*1) and Tiirnii Vrasml (rhose v. Khudnmani 
iJrhiu {rj J5. I.. R. iH7; s.c.. J;i W. R., 2()1). 

(ii) 7V//.S/ UfUH, V. (htiiffii lunn (1. L. R., I .\il., 2o2). In this case tho 
father of fi had executed in favour of .1 a deed of sale of certain land on tho 
2.*jrd Decemher IS()2, hut liad failed to put A in possession, whereupon A sued 
/y, on the second June ISfJI, for a declaration of his rif^hts undo)’ the deed of 
sale, an<l obtained a (l(^ciaral.ory decree. When this suit was instituted, .1 was 
out of possession ; jind was, therefon*, in a position to asl( for iiossession as 
consetpuMitial I'elief. A hrouf^ht a s(*(*ond suit to obtain i)ossession. Tho 
CJourt of l^'ii st I nst.anc(5 !i(Jd, that this second suit wsis bari'ed b\ s. 7 of tlm old 
Code. The loN\(‘r Ai»p('llato Court considercMl that this section applied oidy to 
cases in which tho plainiilT omits to seek leliid in respect of a portion of his 
claim, and does not apply to cases in which, althou^^h ho may be entitled to 
claim [498] more than one kind of relief, lie seeks for the time one remedy 
only. 'riie'.AlIahahad lli;;li (kuirt a])|)roved of this view. 'Fhey said : — “ Wo 
have not now to consider whel her the plaintiff oiij^lit to have obtained that 
r'.'lief in an ordinary suit for ])osse.ssion. We have to determine wlujther, in 
seeking a declaratory (le<;r(‘(' to (establish his purchase-deed, and omittirif^ to 
sue for possession, he can he held to have omitleil M,ny portion of tho claim 
ai’isinp^ out of the cause of aclion he thcui put in suit. The cause of action ho 
then put in suit did lujt necessarily involve a,ny brcsach of the contract to 
deliver iiossession. T\\i) plaintiff mif^ht have obtained a ileclaratory docroo 
without entering on the (piestiori <)f possession,” 

(iii) Darhi) v. Krsho Jim (1. L. K., 2 All., 3o(J). In this case, \Nhich was 
decidiMl hy a Full Hench, the iilaintilT, a widow, upon luu* husband's death, 
sued one Kesho Rai for a declaration of her title to succeeil as her husband's 
heir to certain pro[)erty, and for a declaration that the defendant was not the 
ailojited son of her lale hushand. 'riio Court of First Instance dismissed hoi* 
suit, (Ui the ground that, sluj was not in i)Ossf^ssion of a larj^e portion of the 
proiuul.y, and should, there'ore, have sikmI for possession. On appeal tho Hi^h 
Court held, that she was entitled for the jiroh'ction of [iroperty in her posses- 
sion to a decree ; that the defendant was not the adopted son of lujr deceased 
husband ; and in respect of property, of wdiich she was not in possession, the 
Ui;;!! Court referred her to a suit for possession. She then ))iouj;ht a second 
suit foi‘ poss(^ssion of this latter ])ro])erty, and the High Court held, that this 
second suit was not hairec I hy s. 7 of the old Code. ^Phey said : — “ She is 
seeking a different relief, and t he relief she formerly sought was refused her in 
respect of this i)rop(;rty, on the ground that the Court ought not to exercise 
its discretionary power of awarding a declaration of title when relief can be 
ohtained by an ordinary suit for possession.” It is to bo observed in connec- 
tion with this case, that the High Court had in the first suit expressly referred 
the ])laintilT to a suit for possosdon of the ])roporty of wdiich she was not in 
possession; and, as nothing was heard and determined as to this property, 
the principle of yea judicata could not a])ply. 
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(iv) Gohind Mohiin Chuclxcrhutty v. Sheriff (l. L. R,, 7 Cal., IGD). In this 
case the i)laintiH‘ employed tlie defendant to collect certain debts. The defen- 
dant’s term of service expired in Novemhor IH(>4. lie refused to render any 
accounts, and the plaintifl*, in 1875, sued him for the delivery of his accounts 
and obtained adecrcn^ In execution of [499] this (hunee the plaintitT obtained 
accounts on the 11 th June 1877, and after examinin.Lj them he found that the 
defendant had misai)propriated a sum ^ Ks. oOO. lie then instituted a suit in 
September 1877 to rec()ver this amount, and also i)raved for a deeat^e for what- 
ever sum mi^dithe found due on taking the accounts. 'L’he d('f(Mi(lant conteiul(Ml 
that the suit was barred by ss. 2 and 7 of the old Cod(\ h(*caus(^ the i)hiintiH' had 
prayed for the same relief, and the Commissioner appointed by the Court had 
found that Ks. 83 only were due to the plaintiff. Tin; l(;arned Chief Justice 
said : — “ The decrc;e mei'ely orders the defendant to reiid(;r i)roiH;r accounts to the 
plaintiff, and it has not been pr()ved how or why the Commission(;i- was appointed, 
nor that th.e report of the commission was a];])r(j\t‘d 1)> i.lu; Court. It was, 
therefore, conip(;tent for tin; plaintiff, after tin; accounts had h(;(;n hied hy the 
defendant, and adiusted hy tlu; Commissioner, eithei’ to accei)t tin; money found 
l)y the Commission(;r to he duo to him, or t<^ sue the dtdcndant in a fresh suit for 
the sums which he now claims.” The learned Chi(;f plustice th(*n notices the 
niofiissil ijractice in suits lor :iccoimts, aful adverts to this ])ractice and that 
on the Ori^^inal Sid(; of the lli^h Court. He sa\s: “(In the; Ori^^inal Side, 
the praytir of tin; plaint is not only for an accoiml, hut to have the account 
adjusted, and the halanca; ordered to he paid to the party etititled to it. The 
case is referred to the Ke^^istrai’ for this i)ur])oso : and after tlu; account has 
been taken and the balance; ascertained by the Kej^istrar, tlu5 case comes a^ain 
before the Coui t, a?id a final d(;(a(»e is made. I loth ])ai‘ties have a full 
opportunity, if they ])lease, of ^^oin^ into evidence before the R(;; 4 istrar, and 
afterwards ohj(;(;tinj4 to the U(;^istrar’s findin^^s ; and tlie whole; mailer is thus 
adjusted finally in one suit.” 

It will he im[)oi‘tant to examine some of the cas(‘s d(»cided in Mn^dand 
upon the (|uestion of splittifi;4 claims. In tlu; case of I/orfI hmiol v. 

(3 H. and ('., 235), Williams tlu? delendant w'as the plainlill’s slewai’d hetw'oen 
Novendier 1821 and .\piil 1822. He receiv(Ml various sinus hetwe(;n these 
two dates, and tw^) other sums in Juiu; 1822. Ih; (hmsimI to he tlu* plaintiff’s 
steward in September 1822. Tlu; jilaintiff sued him in an inferior Coui’t at 
Kuthv<;n in Wales for the money received hy him on the plaintiff’s behalf and 
obtained a dee.ree. A subse(|uent suit w^as then hrou^^ht for a further amount, 
and the learned Judf»e, before w hom the case canu*, was of opinion, that wliat- 
ever constituted a suhsistin^Mleht at the time wlum tlu; lirst suit in the inferior 
Court wais institut.(;d, and was known to he so, was to lx? c(?nsidered as 
[500] included in and constituting one (‘ntin; caus(? of action. .V rule 
to set aside the verdict was obtained but discharL»(;d. Idiis was cl<;arly 
a case of a second suit for a portion of tlu* sanu; claim. In the case 
of Dunn v. Murray (!) M. and C., 780), a servant, who had l)e(?n wronf^fully 
dismissed before the expii’y of the year of ser\ice. hrou^jht his action 
before the expii-y of the year. There wore counts for waif^es, wx^rk, and 
labour, I'kc. There was then a i*ef(?rence of all matters \u difference to 
an arbitrator, who gave the plaintiff a sum eipial to w'ai;es u]) to the date 
upon whicli the action was commenced. The plaintiff then brought a 
subsequent suit fur damages foi- wrongful dismissal. Tl^NDKUDKN, C.J., 
said: — “The pi'csent claim was within the scojie of the former reference: it 
was the duty of the plaintiff to bring it before the arbitrators, if ho meant to 
insist upon it as a matter in difference; and ho cannot now’ make it the sub- 
ject-matter of a fresh action.” This case may he regarded as one of several 
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romodios iirisin;^ out of the same cause of action. Tn tlio cum} oi Ilpndrrsoii 
V. /friiflrrsoii il'i Hare, lOO), the next-of-kin of an intestate filed their hill in 
(iiiuify in l-ho Siipi-enie Coiii t of Newfoundland af^ainst /J, the hrother and 
deceasiMl partnc'.r ('f the intestate), for an account of the estate of the fathei- of 
A and of the intestate, ])ossessed by J. and an account of the iiartnershij) 
transactions, and the dealin^^s of .1 with the estate since the death of the 
intestate. The hill was I ak(*n /»-o e(m//*.s.s‘o against. I in the Colonial Coint, and, 
on a reference, the Master reported that certain sums were due to the several 
ni'xt-of-kin on the account of tlie estate of the intestate’s father possessed hy 
A : hut that noacc.ount l)etw(*en A and the intestate had lieen laid hefoi’e him. 
The Sujireme Court decree<l that the sums found hy the Maslor to he due to 
the next-tif-kin and the costs should he paid to them hy .1. The next-of-kin 
then l)rouf,dit their actions in Knj^land against J u])on the deci'ee. A filed 
Ins hill in Chancery ai;amst the next-of-kin and personal representatiN e of 
the intestatf*, statinj; that the intestate’s estate was indelitiMl to him on the 
liartnership aiicoimts, and on private transactions ; alle^^ing various eri'ors and 
irref,udarities in the proceedin.^s in the Supreme Court, and that A intended 
to appeal therefiom to tlu* Privy Council ; and i>rayinf»' that the estate of the 
intestate mi^ht lie administered, the partnershii) accounts taken, the amount 
of the debt line to J ascertained and paid, and the next-of-kin restrained hy 
injunction from proceedinj^ in their actions. A demurrer for want of equity was 
allowed on the j^roimd that the whole of the matters were in question hetw^een the 
[501] parties, and mij^ht ])roi)erly have been the subject of adjudication in 
the suit before the Supreme Court of Newfoundland. The Vice-Chancellor 
said: “ I believe 1 state the rule of the Court correctly, wdion F say, that 
w'here a ^iven inattiM* becomes the subject of liti^^ation in, and of adjudication 
hy, a Court of conqietent jurisdiction, the Court requires the jiarties to that 
liti;4ation to hrin^ forwai’d their w'holo case, and w ill not (excejit under special 
circumstances) permit the same parties to oiien the same subject of litij’ation 
ill respect of matter w hich mi^ht have been hrouj^ht foiwvard as part of the 
subject in contest, hut wdiich was not brought h)iwvard only becjiuse they have, 
from ne^,di^4ence, inadvertance, or even accident, omitted part of their case. 
Tho idea of rc.s' judiniia applies, except in special cases, not ordy to points upon 
wdiich the Court was actually required by the i)arties to form an opinion and 
pronounce a jud^mienl-, hut to every jioint wddeh proiierly belon^^ed to the 
subject of litij^ation, and wdiicli the ])artics, exercising reasonable diligence, 
might have brought forwai’d at the time. 1’hose who have had occasion to 
investigate the subject of hills of review^ in this Court will not discover 
an> thing new* in the proiii' -.ition i have stated, so far as it may apply to proceed- 
ings in this country.”- hee and compare UninUira Debt v. Kriahnn luwinii 
J)nsi (‘2 B. \j. 11., .\. C., 102), and the same case before the Privy Council 
(ll B. li. R., lf)H), Miilliu Madacd Xailc v. Secatia Miithn Mdilovit Naik 
(7 Mad. 11. C. Rep., 100), danaki Animal v. l\(,nialatlt Amnial (7 Mad. H. C. 
Rep. 20.‘1), Knshc h’/sJiora Jinn Choirdhri/ v. Krishto Cli under Saiidijal Clioirdkri/ 
(22 W. R. 404), and Ihinohundhoo Chou'dhni v. Kristomonee JJasi (I. L. R. 

2 Cal., Ib2). 

Fn the case of liowdcu v. Home (7 Bing., 71G), it wais determined, that if 
a plaintifV obtains an interlocutory judgment for his whole claim, but after- 
wards attends before the ^^astcr to have his damages assessed on one item 
only, and enters a nolle prosequi as to the others, this wull bar any future action 
for the last-mentioned items. Tho case of Tluvter v. Steirart (31. Ij. J., Ch., 340) 
is a case w'hich tho profession have found some ditliculty in reconciling with 
the other decisions on the same subject. In that case a bill in eipiity 
had been tiled in the Supreme Court at Sydney, by which the plaintitl 
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claimed to be admitted as a shareholder in respect of certain shares. That 
bill was dis-[5023missed. A fresh bill was filed in the Court of Chancery in 
England, and it was held, that the dismissal of the first hill at Sydney was 
not conclusive as against the plaintiff*. But the real ground of the decision 
was, that the allegations and equity of the bill at Sydney were different from 
the allegations and equity of the bill in England. Lord WestburY said : — “ It 
is a different equity. It is indeed true that the case made by the second bill 
must be taken to have been known to the plaintiff at the time of the institution 
of the first, and might have been then brought forward, and it may be said, 
therefore, that it ought not now to- be entertained ; hut I find no authority for 
this position in civil suits, and no case was cited at the Bar, nor liave I been 
able to find any, in whicli a decree of dismissal of a former bill has been treat- 
ed as a bar to a new suit asking the same relief, but stating a different case, 
giving rise to a different equity.** The law hero laid down does not accord 
with the law for India as settled by the decisions above quoted. Whatever 
force these observations may have in a country in whicli there is no express 
statutory provision against the institution of a second suit, such as is to be 
found in the Indian Code of Civil Procedure, there can bo no doubt that they 
cannot apply where sucli an exj)ress statutory i)rohibition does exist. In the 
case of Moonshee Buzloor liuhee/n v. SJmvisiniiirssa Begum (11 Mooro*s I. A., 
551; S.C., 8 W. R., P. C., 3), their Lordsliips of the IMvy Council were of 
opinion, that this prohibition, as contained in s. 7 of tlie old Code of Civil 
Procedure, is a strict prohibition, not to he controlled by any consideration of 
the motives of the party to whom it is to be applied, nor limited by what the 
Judges who apjily it may suppose to have been the reasons for enacting it. 
In Daniel’s Chancery Practice (5th ed., p. 569), it is stated that “ a decree 
or order of the Court, by which tho rights of the parties have been determined, 
or another hill for the same matter dismissed, may be pleaded to a new bill 
for the same matter; and this, oven if the party bringing tlie new hill wore an 
infant at the time of the former docroo : and, if the plaintiff, after the case has 
been set down to be heard, causes it to bo dismissed on his own a])plication, 
or if tho cause is called on to be heard in Court, and the plaintiff makes 
default, and by reason thereof tho bill is dismissed, such dismissal, unless the 
Court otherwise orders, is equivalent to a dismissal on the merits, and can be 
pleaded in bar to another suit for the same matter.” At |)age 280 of the same work 
it is stated that “ a bill must be brought for the whole subject ; and the Court will 
[SOS] not permit a bill for part of a matter only, so as to expose a defendant to 
be harassed by repeated litigations concerning tho same thing ; it, thoreforo, as a 
general rule, requires that every bill shall he so framed as to afford ground for 
such a decision upon the whole matter, at one and tho same time, as may, as far 
as possible, prevent future litigation concerning it. It will not allow a plaintiff 
who has two distinct claims upon the same defendant, or to whom the same 
defendant may eventually prove liable, to bring separate bills for each parti- 
cular claim, or to bring a bill for one and omit the other, so as to leave the 
other to be tho subject of future litigation ; and it is a good cause of demurrer 
that a bill is brought for part of a matter only, which is properly one entire 
account, because the plaintiff shall not split causes and make a multiplicity 
of suits ; and the ground of this rule is the prevention of circuity of 
remedy.’* Tho rule strictly applies where “ the whole matter is capable of 
being immediately disposed of : but if the situation of the property in dispute is 
such, that no immediate decision upon the whole matter can bo come to, the 
Court may lend its assistance to the extent which the actual state of the 
case, as it exists at the time of the filing of the bill, will warrant.” The 
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rule that a ])lahitiir will not bo allowed to inako two litigations when the 
whole inaitor can bo disposed of in a single suit, is based upon the maxim 7iemo 
flebct his vo.vari ijro cad cm causa. 

But it may be said that the rule as to declaratory decrees really engrafts 
an exception upon this general ])rincii)le — it may bo said that it could not 
have been the intention of the Legislature, when allowing a declaratory 
decree U) be made by a Civil Court, to i>recliido the party, in whose favour 
that decree is made, from afterwards seeking consetiuential relief. In order 
to deal witli this aigument, some examination of the law relating to 
declaratory decrees in this country will be necessary. The rule that a 

Civil Court may make a declaratory decree without consequential relief 
was first enacted in a statutory form in the 15th and 16th Viet., c. 86, s. 50. 
That sectio!! was ro-en acted in India for the old Supreme Courts in s. 29 of 

Act VI of 1851. It was tlien re-produced in the same form as s. 15 of 

the old Code of Civil Procedure : No suit shall bo open to objection 

on the ground that a merely declaratory decree or order is sought thereby ; and 
it shall be lawful for the Civil Courts to make binding declarations of 
right without granting consequential relief.” Some doubt and difference 
of opinion at first prevailed as to the scope of this section, and in several 
cases the High Courts appear to have thought that a very wide discre- 
[504] tion indeed w\as conferred by this provision upon Civil Courts in India. 
But in the case of Stnmallion Monthoo Vijia. Riiqoonadah Ranee 

Kolandii^stircc Nalduar v. Ihmtsintja Tecer (L. K., 2 I. A., 169; S.C. 
15 11. L. K., H:]), tlie Privy Council, after examining the authorities, English and 
iTuIian, expressed a \c*ry decided opinion that the Indian enactment is to be 
construed in the same manner as the English Courts have construed the similar 
])rf)vision in the Ihiglisli Statute. 'IMieir Lordships then referred to the cases of 
Jackson v. Tundey (22 L. J.,ch.,949) and Rjokey, Lord Kensington (2 K. & J., 
75.‘3) as deciding that the English section contemplated a case in which the Court 
is ca])ablo of giving consequential relief. I n the first of these cases Vice-Chancellor 
Kindkrslev, refen ing to the w'ords of the section — “ft shall be lawful for the 
Civil Courts to make binding declarations of right without granting consequential 
relief” said: — “ This seems to import that it supposes a case in which the 
Court was capable of granting consequential relief, if conseciuential relief had 
been asked or desired. ” In the second case, Vice-Chancellor WOOD said: — 
“ The form of that section of the Statute im])lies that there is a consequential 
relief which might ho gi arited in each case when the right has been so declared, 
but that the parties are not to bo compelled to ask for that relief, and they may 
satisfy themselves by simply asking a declaration of right, and not pursuing 
the mattei’ further.” Thcit* are many cases in which a declaration of right may 
be sufficient for all purposes ; but it is one thing to say that a plaintiff may 
have such a declaration of right without consequential relief ; and another thing 
to say that, if he chooses to rest contented with a declaration merely, he will still 
have the right to harass his adversary by a .second suit for consequential relief. 
In the case of Sadat A li Khan v. KJiaja Abdul (i unny (l I B. L. R., 203, at p. 226), 
the Privy Council said : — “ ll must be assumed that there must be cases in which 
a merely d(»claratory decree may be made without granting any consequential 
relief, or in which the party does not actually seek for consequential relief 
in the particlur suit ; otherwise the fifteenth section of the Code of Civil 
Pi’ocedure w^ould have no operation at all. What their Lordships under- 
stand to have been decided in Inclia on this article of the Code, and in 
the Court of Chancery ui)ori the analogous provision of the English Statute 
is, that the Court must see that the declaration of right may bo the 
foundation of l elief to be got somewhere. ” Now, in a country where there are 
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[ 808 ] different Courts, administerinji different portions of the substantive law, 
it may be quite possible that a right may liave to bo established in one Court 
before consequential relief can be had in another Couit. But where the same 
Court has jurisdiction to declare tlio right and to grant the conse(iuontial relief, 
there does not exist the same necessity for a provision wliich allows merely 
a declaratory decree to l)o made. If it really were the intention of the Legisla- 
ture that in every case tliere may be m declaration of riglit obtained in one suit, 
and consequential relief obtained in a second suit, altliough the declaration of 
, the right and the relief might have been obtained in one and the same suit, I 
think that harassing litigation would bo largely increased in this country by sucli 
a provision. The judgment of the Privy Council in the case of SLrimathoo Nat- 
chiar v. Doraainqa Tcvrr (L. K., 2 I. A., 169; s.c., lo H. L. B., 83) was 
delivered in February 1875, and probably reached this country a month or two 
afterwards; and it is observable that s. 12 of the Specific Relief Act, 1877, 
which was passed on the 17th February 1877, or about two years after this 
decision, differs materially from s. 15 of tlie old Code, which was repealed 
thereby.. This section is as follows: — “Any person entitled to any legal 
character, or to any riglit as to any property, may institute a suit against 
any person denying, or interested to deny, his title to such character or right, 
and the Court may in its discretion make therein a declaration that ho is so 
entitled, and tlie plaintiif need not in such suit ask hir any further relief: 
Provided that no Court shall make any such declaration where the plaintiif, 
being able to seek further relief than a mere declaration of title, omits to do 
so.” What is the meaning of the term ‘ right as to any [)ro[)erty’ in this 
section ? Does it mean an incorporeal right, such a right as is implied by the 
same term in s. 13 of the Indian Hvi<lence Act — see tlie Full Bench case of 
Gujju Lall V. Fatteh Lall (L. L. R., 6 Cal., 171). Some of the Illustrations 
appended to the section favour this view, while some of thorn are not easily 
reconcilable therewith; at any rate, under this section of the S|)ccilic Relief 
Act, no such declaration could have been made as was made in the case of 
TtUsi Ram v. Gunga Ram (I. L. R., 1 AIL, 252). And here it may be observed 
that it is not easy to reconcile tlie decision in tliat case witli the ohserxation 
in the case of Lall v. Gobi ml Ram (4 All. 11. C. Rep., 70), wheie 

it was said that, if a declaration of the right to recover damages had been 
made in one suit, [806] a second suit to recover those damagcis would bo 
barred by s. 7 of the old Code. The omission in s. 42 of the Sj^ecific Relief 
Act of the words “ and it shall ho lawful for Civil Courts to make binding 
declarations of right without granting conscMjueiitial relief ” is signilicant , and 
the proviso appears to show that the Legislatin*o intended to restricit 
bare declarations of right to those cases only in which no immediate conse- 
quential relief is possible or necessary. In tlie case of Stnmaikon Natcliiar 
V. Dorasinga Tever (L. R., 2 I. A., 169; s.c., 15 B. L. R. 83), their 
Lordships of the Privy Council expressed their dissent from the view^ taken 
by Holloway, J., that s. 15 of the old Code must be used generally for the 
purpose of quieting titles ; Jind, as already pointed out, their Lordships intimat- 
ed their opinion that, in construing this section of the Code, regard was 
to be had to the construction placed upon the corresponding section 
of the English Statute by the Courts in England. It will have yet to be 
decided how far the law as thus settled by the Privy Council has been alter- 
ed or intended to be altered by s. 42 of the Specific Relief Act ; see the 
case of Poran Sookh Chunder v. Parbuttij Dossec (L L. R., 3 Cal., 612). 

It will be important to say a few words about the practice as to obtaining 
an account and a decree for such sum as may be found to be due upon the taking 
of that account in this country and in England ; and this more especially, as 
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there seems to be an idea that the plaintift* could not have had in a former 
suit the relief sought in the present suit. The fact that the plaintiff did in a 
former suit ask to have an account taken by the Court, although this prayer 
was subsequently abandoned (because, as it would seem, the plaintiff did not 
wish to pay the additional court- fee stamp) is strong to show that the plaintiff 
was under no misapprehension on this point. A good summary of the action 
of account in England is given in Mr. Justice Story’s Work on Equity Juris- 
prudence, SS. 447 et seq. In an action of account, there were two distinct 
courses of proceeding. In tlie first place, the party might interpose any matter 
in abatement or bar of the proceeding, as for example, that ho was not liable to 
render an account ; and, if lie failed in this, then there was an interlocutory 
judgment, that he should account before auditors. After that judgment 
was entered, the Court assigned auditors who proceeded to take the accounts. 
This was a common law action, and for reasons to which it is unneces- 
sary to refer here, it was found to bo tedious, expensive, and inconvenient. A 
[807] Court of Common Law could not grant discovery ; and a discovery of 
facts was, in most cases of account, very essential to a complete recovery. It 
thus became the practice for persona requiring an account to resort to the Court 
of Chancery ; and it was lield that the Court having once a rightful jurisdiction 
of the cause ought to ])rocced to give relief in order to avoid multiplicity of 
suits. Thus it happened that Courts of Equity acquired jurisdiction in matters 
of account ; and in accordance with the principle usually followed in these 
Courts, complete relief is given in one suit (i) by taking an account, and (ii) by 
making a decree for the amount found to be due to the plaintiff upon the 
taking of such account. See s. 455 and following paragraphs of Mr. Story’s 
Work. 

Now the Courts in India are Courts of Equity, and it would seem to be 
reasonable that the same course sliould be followed in this country; and that 
would also appear to have been the intention of the Legislature in enacting 
both the old and the now Codes of Civil Procedure. Section 181 of the old Code 
enacted as follows : — ‘‘ In any suit or other judicial proceeding, in which an 
investigation or adjustment of account is necessary, it shall be lawful for the 
Court to appoint sucli otlicer or other {person as aforesaid (that is, as mentioned 
in s. 180) to be a commissioner for the purpose of making such investigation 
or adjustment, and to direct that the parties, or their attorneys, or pleaders 
shall attend on the commissioner during such investigation or adjustment.” 
The remainder of the section contains further provisions to enable the 
commissioner to investigate and adjust accounts. Sections 394 and 395 of the 
present Code contain similar provisions. It thus appears that at the time 
when tlie plaintiffs brought ^iicir first suit they might have asked and obtained 
all the relief which they seek in the present case. I may refer to the following 
authorities as showing that the High Court have on many occasions pointed 
out and explained the practice in matters of accoun', to the lower Courts in the 
mofussil — Sytid Shah All v. Mmminmat Bibi Nasibun (24 W. R., 70), 
Ajinoda Persad Boy v. Dicarka Nath Gangopadhya (I. L. R., 6 Cal., 764), Shoshi 
Bhooshun Pal v. Gum Chum Mookhopadya (I. L. R., 7 Cal., 89) : and 
page 12 of the Memorandum of Practice prefixed to the edition of the High 
Court Circular Orders published in 1876. 

The questions, then, which wc desire to refer to a Full Bench are the 
following : — 

I. If a person, who is in a position to ask (a) a declaration of right [508] 
and f b) immediate consequential relief, asks and obtains a declaration of right 
only, can he afterwards maintain a suit for the consequential relief, which be 
might have asked and obtained in his first suit ? 
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II. If a person, who is entitled to have an account, and a decree for what- 
ever amount may be found due to him upon the taking of such account, asks 
and obtains merely a decree declaring his right to have an account, can he 
maintain a second suit for an account, and the amount which may be found 
due to him upon the taking of such account ? 

The result will be that, so far as the major plaintiff is concerned, this appeal 
will be dismissed ; and that, so far the minor plaintiff is concerned, the 
determination of the appeal will depend upon the decision of the Full Bench 
upon the questions submitted. If the result of this decision should be that the 
present suit can bo maintained so far as the minor plaintiff’ is concerned, then 
there is another question as to which it is desirable to make a few observations. 
It is said that there is not a single cause of action in respect of the account for 
the whole of the period from 1262 to Assin 1277, but that there is a separate 
cause of action in respect of the account of each year. The determination of 
this question will depend upon the validity of the will, which is to be found at 
pages 16, 17, and 18 of tlie Paper-Book. If that will is genuine, according to 
the direction contained at the close of the first paragraph (page 18), there was 
to be an yearly adjustment of accounts at the close of each year ; and upon 
that adjustment the surplus profits wore to be divided into five equal shares, 
one share going to each of the five brothers. If the will is established in this 
suit, or ought to be held to have been established in the previous suit, it may 
follow that the right of action in respect of the account of each year accrued 
upon the adjustment directed to bo made at the close of the year. This is a 
point with which, if necessary, we shall deal when the questions submitted to 
the Full Bench shall have been determined. 

Prinsep, J. — As regards the plaintiff Kalidhun Chuttapadhya, there can 
be no doubt that the suit is barred. It is necessary, however, having regard to 
the two decisions of tlie x\llahabad High Court in the case of Tiihi Bam v. Gmiga 
Bam (I. L. E., 1 All., 252) and Darho v. Kesho Bai (I. L. E., 2 All., 356), and to 
the decision in the case of Gohind Mohim Chit^ikerbiUtij v. Sheriff {1. L. E., 
7 Cal., 169), that the question now in issue regarding the minor td09] plain- 
tiff' should be determined by a Full Bencli. The question which would 
arise for the determination of the Full Bench is, whether, after having obtained 
a decree declaring his right to obtain accounts for a certain period from 
the defendant, the plaintiff can bring a second suit for those accounts and 
any money due thereon, or whether such a suit is barred by s. 7 of Act "VIII 
of 1859 or s. 43 of the present Code, inasmuch as it relates to a claim arising 
out of the same cause of action as in the declaratory suit. 1, therefore, concur 
in referring the case, as regards the minor, for the decision of a Full Bench on 
this point. Should it be held that the suit is not barred, it will be necessary to 
determine the other points raised on this appeal. 

Mr. H. Bell, Baboo Jiufqut Chunder Banerjee, and Baboo Bama Churn 
Banerjee for the Appellants. 

Mr. Evans and Baboo Amhica Churn Banerjee for the Eespondent. 

Mr. II, Bell for the Appellants. — The reference gives to the words ‘ cause of 
action* a wider meaning than they will bear; the cause of action is confined to 
the particular suit. The right to account depended on the fiduciary relation- 
ship of the parties ; out of that relationship a number of causes of action may 
arise. In the declaratory suit, the issues were — (i) was the defendant the 
cuardian and mansiger of the minors? (ii) had the accounts been duly rendered? 
(iii) did the will save him from accountability ? The decree simply declared 
the plaintiffs* right to have an account ; the defendant was bound to have given 
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the account, and if nothing was due, there was an end of the matter. No cause 
of action for money due can arise till the accounts are taken. The cause of 
action then is the neglect of the defendant to pay over the money ; whether the 
decree should liavo been declaratory is a dilVerent question. It was open to the 
Court to have refused a declaratory decree. The essence of a declaratory decree 
is, that it is the foundation of future relief, as was tlie case in Till si Bam v. Giuiga 
Ram (1. Lj. B., 1 All., t252). The true test of the proper application of s. 7 of Act 
VllE of 1859 is given in Rao Kiinui Suuj v. Nawab Mahomed Fyz All Khan 
(14 Moore’s 1. A., 187; S.C., 10 B. L. It., 1). [110] A suit against an executor for 
an account is no bar to a suit for breach of trust — Dhonender C h under Mookerjec 
V. Mutty Lath Mookerjec (11 B. L. K., 276). The cause of action is limited to 
the immediate cause which entitled the party to relief. A plaintifi’ who has 
sued for and obtained a decree for an abatement of rent may afterwards sue for 
refund of rent paid in excess prior to the institution of the first suit, notwith- 
standing he might have joined the two causes of action — Okhoy Coomar 
Chuttapadhya v. Mahatap Chundcr Hahadoor (I. L. R., 5 Cal., 24). The true 
test is, whether it is an integral pai-t of the same cause of action — Pratap 
Chundra Biirua v. Rani Sicarnaniayi (4 B. L. R., F. B., 113), Balam Bhutt 
V. Bhoobun Lull (6 \V. R., 78), in which Bnzloor Ruheem v. ShumHOonessa 
Begum (11 Moore’s I. A., 551 ; s.c., W. R., V. C., 11) is explained. A suit 
to declare ii right to an account is different from a suit for money due on the 
account; see (iobnid ^[ohun Chuckerhiiity v. Sheriff (1. L. R., 7 Cal., 169). 

Mr. Bvans for the Respondent. — The cause of action was a liability to render 
an account, and the defendant’s refusal is no reason why the plaintiffs should 
split their cause of action ; all iioints should have been raised in the first suit ; the 
suit is to include the whole claim arising out of the cause of action. The word 
‘claim ’ in s. 43 of the Code covers the whole of the demand. [Mittp:r, »T. — 
That is, a demand to recover something from the defendant ; a demand for some 
remedy ; a declaratory decree could not be a claim. LRontifex, J. — It was not 
necessary to have sued for a declaration. Section 15 of Act VI TI of 1859 merely 
follows the English .\ct — Jackson v. Turnley (22 L. J., Ch., 949).] Declaratory 
decrees without giving consequential relief are only to bo given in England in 
cases in which tliere is some equitable relief which might be granted if the 
plaintiff chose to ask for it — Rooke v. Lord Kensington (2 K. k J., 753). The 
plaintiffs brought this suit to harass the defendant ; they liad all the accounts 
with them. The plaintiff’s have chjarly relinquished part of their cause of action 
in not asking for the account to be taken : See Buzlooi Ruheem v. Shurn- 
[511] sooncssa Begum (11 Moore’s 1. A., 551; S. (i., 8 W. R., P. C., ll) and 
Radha Ki shore Debia v. Ram (Aiomar Choirdhry (12 W. R., 79) : They have 
split their claim -7Vir/;z/ Pra^.al Ghose v. Khndumani Debia (5 B. L. R., 187 ; 
S. c., 13 W. K, 261). 

The Opinion of the Full Bench was as follows : — 

Garth, C. J.“--In the year 1272, the plaintiff’s brought a suit against their 
uncle, tlie defendant Shiba Nath Chatterjoe, who had been the manager for 
many years of certain family property in whicli they were co-sharers. In that 
suit the plaintiff’ Kalidhun, who was of age, acted on behalf of himself and of 
his brother, the plaintiff’ Krishna Dhun, who was a minor. The object of the 
suit was to obtain from the defendant an account of the property from the year 
1262 to 1277, Fasli ; but from the form of the plaint it seemed doubtful whether 
the plaintiffs meant to sue for the account itself, or only for a declaration of 
their right to it. The stamp-fee on the plaint was Rs. 10, which would have 
been the proper stamp if the plaintiffs only sued for a declaration of right ; but 
the defendant took the objection, that the .stamp was insufficient, because the 
plaintiff’s had in their prayer apparently asked for an account. 
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An issue was raised upon this point ; but the Subordinate Judge considered 
that the plaintiffs’ claim was for a declaration of right only, and eventually 
made a decree to that effect ; and this judgment was afterwards affirmed 
on appeal by the District Judge. Having obtained that decree, and the 
defendant having taken no steps to render an accoimt, the plaintiffs, on the 
30th of December 1879, brought their present suit “ for the amount of cash, 
Company’s papers, and other debts tliat might bo found due by the defendant 
to tlie plaintiffs on an adjustment of accounts.” In other words, the plaintiffs 
in this suit sued for tlie consequential relief, which they undoubtedly might 
have had in the first suit, if they had only insisted upon it. 

The lower Court decided that the suit was barred by limitation, and the 
plaintiffs appealed to this Court from that decision. 

The Division Rencli, before whom the appeal was lieard, con-[512]sidered 
that, as regards the plaintiff Kalidhun, tlie suit was harr<vl ; but as regards 
the other plaintiff, as he was still a minor at the time when the suit was 
brought, they held that limitation did not apply. They have, how’over, refer- 
red to a Full Dench another and more difficult question which has been raised 
by the defendant, — namely, whether the suit is barred by s. 7 of Act VTII of 
1859, which was the Code of Froceduro in force at the time when the former 
suit was brought ? 

That section enacts, that “ every suit shall include the whole of the claim 
arising out of the cause of action ; and that if a ])laintiff relinquish or omit to 
sue for any portion of Ids claim, a suit for the portion so relinquished or omit- 
ted shall not afterwards be entertained.” 

A provision to the same effect is contained in s. 43 of the present Code, 
and the substantial question referred to us is Whether tlie fact of the plain- 
tiffs having omitted to press for an account in the former suit, prevents them 
from suing for such an account in the present suit ? 

If s. 7 stood alone, unqualified by any other ])rovision in the law, it would, 
indeed, bo very difficult to contend, that tlie [iresent suit is not barred. It is 
obvious that the plaintiffs’ real object in the first suit was to obtain an account 
from the defendant, and that the declaratory decree, with which they were 
then content, w'as only a means to effect that end. It would seem, therefore, 
impossible to say that, in suing for that decree, they sued for their whole claim 
in respect of their cause of action. 

But then it is contended that s. 15 of the Code is intended to modify s. 7, 
and removes any difficulty which the plaintiffs might otherwise have had in 
enforcing their present claim. That section is as follows : - “ No suit shall be 
open to objection on the ground that a merely declaratory decree or order is 
sought thereby ; and it shall he lawful for the Civil Courts to make binding 
declarations of right without granting consequential relief.” 

This provision is precisely similar to that of s. 50 of the English Statute 15 
and 16 Viet., c. 86, which was passed “ for the improvement of the jurisdiction of 
the Courts of Equity;” [S13]and it has received an interjiretation from the highest 
judicial authorities in Kngland, which, as the plaintiff s contend, impliedly, if not 
expressly, justifies their present suit. It has been held by the Privy Council, in 
accordance with decisions of the English Courts of Equity, that a declaratory 
decree cannot be made under s. 15, unless the plaintiff is entitled to obtain 
some consequential relief. In the case of Naraijan Mitter (11 B. L. R., 
171), their Lordships, quoting with approbation the rule laid down by V. C. 
Wood in Ttooke v. Lord Kensington (2 K. & J., 753), say : — “ It has been held 
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that, under the 15 and IG Viet., s. 50, a declaratory decree cannot be made 
unless the plaintiff would be entitled to consequential relief if he asked for it 
and further on in p. 162 of the same judgment they say : — ** It is not a matter 
of absolute right to obtain a declaratory decree. It is discretionary with the 
Court to grant it or not, and in every case the Court must exercise a sound 
judgment as to whether it is reasonable or not, under all the circumstances of 
the case, to grant the relief prayed for/’ And again, “ it must be assumed 
that there may be cases in which a merely declaratory decree may be made, 
without granting any consequential relief in the particular suit ; otherwise 
S. 15 of the Code of Civil Procedure would have no operation at all.” 

And in tlie well-known Shiva Gunqa case (11 Moore’s I. A., 50), Sir 
Jamks CoTjVILE says: — “It appears, therefore, to their Lordships, that the 
construction which must ho put upon the clause in question (s. 15) is, that a 
declaratory decree cannot be made, unless there bo a right to consequential 
relief capable of being had in the same Court, or in certain ciises in some other 
Court.” 

Having regard to these rulings, the plaintiffs contend, apparently with 
good reason, that their case comes directly within the scope of s. 15. They 
might in their first suit [to use the language of V. C. Wood in Hooka v. L(yrd 
Kansinifton (2 K. ('k J., 753)], have obtained consequential relief if they had 
pressed for it. but tlie Court in its discretion thought fit to give them a declar- 
atory decree only; and as the defendant has disregarded that C514] decree, the 
plaintiffs liavo now brought a second suit to enforce their right. 

It seems to me that this contention is well founded. I think that a. 15 
is intended to modify the ])rovisions of s. 7, and the present case is just one of 
those to which the section is intended to ai)ply. This was evidently the view 
taken by tlie Allahabad High Court in Tuhi Bam v. Gnntja Bam (l. L. R., 1 
All., 252), and T entirely agree with that decision. 

It may bo that, in the plaintiffs’ first suit, the Court did not exorcise its 
discretion wisely in acting upon s. 15, when it might have disposed of the 
plaintiffs’ whole claim at once. There certainly seems no good reason why it 
should not have done so. But the Subordinate Judge having exercised his 
discretion in that suit, and given the plaintiffs a declaratory decree only, we 
are clearly not called upon, nor indeed competent in this suit, to say whether 
in so doing the Subordinate Judge was right or wrong. Wo have only to 
determine whether, having obtained in that suit a declaratory decree, the 
plaintiffs are barred in this suit from obtaining the account to which they have 
been declared entitled, and it seems to me that, according to the true meaning 
of the Privy Council ruling.i, they are so entitled. 

It would indeed seem almost a mockery to empower a Civil Court to 
declare a plaintiff entitled to relief, and then, when the defendant refuses him 
that relief and disregards the Court’s order, to tell the plaintiff that he is 
wliolly without remedy, and that the Court has no power to assist him. 

As s. 15 has now been virtually repealed by s. 42 of the Specific Relief Act 
and as no similar provision has been re-enacted in the new Civil Procedure 
Code, it is probable that the result of our present judgment will not be very 
material in the future. 

I am of opinion that the answer to the question referred to us should be 
that the plaintiffs, under the circumstances, are not barred from bringing their 
present suit. 

The plaintiffs should have their costs of this reference to the Pull Bench. 
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[SIS] Prinsep, J . — No doubt a 8uit for a declaratory decree without 
consequential relief would lie, but 1 have inucli liesitation in holding that, as 
in the present case, a suit could bo brought for tho consequential relief for 
wliich the plaintitt’s could have asked, but omitted to ask in their former suit. 
The law now in force, s. 42, S|)ecific Kolief Act (I of 1877), provides for such 
a contingency, and, therefore, I do not tliink it necessary to ditt’ei’ from the 
judgment of my learned colleagues. 


NOTES. 

[I. DECLARATIONS IN THE AIR 

The statutory chaiig(*s in the law may lx* noted : — 

In England, previous to tho Chancery Ih'ooeduro Act, (l.^i A ir» Viet., c. 80, .s. 50) 

ncitlier tho Court of I’liancory nor tin* (^ham’ory J>ivisi<in would in goiioral inako di^claratioiiH 
“ in tho air” (i.e., doelarations wliieh wore not aske<l for as :i stop Unvards obtaining some 
pros(*nt relief.) 

See. .50 thereof oinpoworod tho Court of Chaneor\ “ to in:ik<* binding declarations of 
right without granting consof|Uontial relief,” hut this \y;is (‘onstrned to apply imhj irherc the 
plaintilT 5c to cons<‘quential relief i/ he r//o.sc to ask for it (/I’ooAv v. htynl 

Kensington, (2 K. J. 758). 

That section was introduced in India by VT of 1851. see. 21) ; and it was (nnbodiod in Act 
VTll of 1851), s(jc. 15, “No suit sh:ill he ojien to objection on tht' grf)und tliata inerel\ declaratory 
decree or order is .sought thereby, and it shall be lawful tor tin* (,'ivil Court.s to make binding 
declarations of right without granting consequential ndief.” 'riicMiualilieation laid down in 
Hooke V. L<n(i Kensington was also held to applv ; and it was held that “ the Court must see 
that the declaration of right niav be the fouiidaticui <»f ndief to lu* got st)mewherc ” (11 
15. L. R. 208 ; 15 15. L. K. 88). 

'riie present Indian Law is that embodied in .sec. 12 of thii Specific Kelief Act, 1877. 
The jiH'sent English rule (O. 25, r. h of the rules of the Supreme Court) empowers the Court 
to “ make bindingdeclarations of right /c//c//no- ang conseriffcnintl relief is or could be claimed 
or not.” Under this rule, aetioiis can be- brought merely todis-lart' rights -v\hat they are and 
what they will he- even in cases where no siilistautial reli«'l ean at pi*i‘s<‘nt lie gi\en. See for 
in.stances, 77ic Annual Practice (of 1018, at pp. 108-410). 

See also 5 All. 815 (358) F. B. 

II. THE BAR TO SUBSEQUENT SUIT FOR OMITTED CLAIM OR REMEDY - 

This case was decided with reference to the wording in ss. 7 and 15 of the C.T*.('., 18,50. 
Jioth these sections have been altered {see (j.lVC. 1008,0. 2, r 2 tMM'. 1882, 1877, s. 48 ; 
Sp. Relief Act, s. 42) and the question has to be considereil with refereiiee to these — sec 8 Cal. 
825 ; 8 (\iL 810; (1010) 8 l.C. 0 per KakAMAT llrsMN, J. 

III. MEANING OF CERTAIN EXPRESSIONS -.sVc FIELD, J.’S JUDGMENT— 

' Pause of net ion ' — (’ompri.ses every fact which is materi.il to lie proved to enable the 
plaintiff to succeed:-- Pookev. (lili, L.R. 8C. P. 110 ; eumprises evi rv fact which, if travor.sed, 
the ])laintiff must prove in order to obtain judgment: — Head r. Hrotm, 22 t^.15.1), 181 ; 10 All. 
105 ; 18 All. 131 ; 432 : 20 IMad. 700. The grounds or the media npr#n whi(*h the plaintiff asks 
tlic C’ourt to arrive at a coneliision in his f.ivour: — l(i Cal. at J02 P.(.\ ; inc*ludes the entire set 
of facts which gives rise to an enforceahic claim, i.e., tho right and its infringement : — 22 (Jal. 
at 880 : 21 IMad. at 157. K.'ic. Ill to sec. 17 in the previous Code of 1882 has been omitted 
intheC.P.C. of 1008, as it makes it immaterial whether the u liole ov part onlgol the cause of 
action arose within the jurisdiction- see sec. 20. 

‘ Plaint ’ — ‘ Heinedg ’ -See llukni Chaud, Civil Procedure (1000) Vol. 1 , p. .558 ; 4 All. 201], 


4 CAL.—46 
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(seal. 816 ] 

APPELLATE CIVIL. 


Thfi 1/ith March, IHHii, 

PJiJilSliNT : 

Sir Richard Garth, Kt., CiiiEr Justice. 


Jantoo Plaintiff 

vorsHH 

Radha Canto Doss Defendant.' 


Stamp-diity on. appeal fi arisino out of suits under s. 77 of the lieqistration Act 

(I! I of ]S77) Court Fees Act (V/l of 1H70), sched. i'i\ cl. 12, art. 17. 

The court-fees payable on all appeals to the High Court arising out of suits brought 
under .s. 77 of the Registration Act of 1877, is a fee of ten rupees, irrespective of thi; value of 
the suit. 

Reference to the High Court under s. 5 of the Court Fees Act. 

This was originally a suit brought under s. 77 of Act HI of 1877 to 
enforce tlie registration of a certain (Jeeif purporting to convoy landed property of 
the value of Rs. 009, The plaintift’ failed in hotli the Court of First Instance, and 
on apiieal to the Subordinate Judge. He tlion appealed to the High Court, 
affixing to Ids memorandum of appeal a stamp of Rs. 10. The stamp was 
objected to, and the question as to whether an ad valorrm stamp was necessaiy, 
or whetlier a stamp of Rs. 10 would be sufficient, was heard before the Taxing 
Officer, where it w*as [816] contended, on behalf of the ])laintitl, tiiat a fee of 
Rs. 10 only was required under art. 17, cl. 12, sched. iv of tlie Court Fees 
Act, as the suit was one to ‘ obtain registration,' and the nature of such a suit 
rendered it impossible to estimate the suit at a money-value ; and that, 
notwithstanding that in a similar reference IChunnnnml Joliori v. Brojonnth Roy 
(a))peal from Original Decree, No. 142 of 1881) J , it had boon decided that an 
ad valornn stamp was necessary, yet that decision was made on si)ecial 
grounds, — viz., that “ the question virtually at issue was, whether the 
defendant was or was not a minor at the time when ho executed the deed, and 
whether the deed as against him was a valid document,” and the case was 
distinguishable. 

The Taxing Officer was of opinion that an m/orewi stamp was necessary : 
but on account of the distinction sought to bo drawn between this case and 
the decision in Chnnnamul JoJiori v. Rrojonath Roy (appeal from Original 
Decree, No. M2 of 1881) ho referred the matter to the Chief Justice. 

The Opinion of the Chief Justice was as follows : 

Garth, C.J. — I have had great doubt about this question. But having 
regard to what appears to be the general opinion of the Judges, and also to 
the inconvenience that would arise, if the stamp-fee upon such appeals were to 

• UL'fcrentiC in Spi'nial Appeal, No. 32‘2 of 1882. 
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Vtary accordinj* to tho nature of the issues raised in each case, I think it will 
bo advisable to order that a uniform fee of Es. 10 should be char^jed in all 
such cases. 


NOTES. 

[REGISTRATION ACT (1877, s. 77)— SUITS (AND APPEALS TO ENFORCE REGISTRA- 
TION-STAMP DUTY— 

111 (1901) l‘i Al. Tj. J. H7 suits to rnforcu registration were held to he suits in which con- 
sequential relief was prayed for, within sec. 7 (4) of the Court Kijes Act 1870, but this view 
was not accepted in (1902) 12 M. L. J. 88, and by the Full Bench in (1907) 81 Mad. 89 17 

INF. L. J. 573. The latter report gives full notes of the arguineiits urged for and against the 
view. 

Such suits were held to be incapable of valuation and tlu' Madras IFigh Court, in 31 l^lad. 
89 F. 13., laid down that for of jurisdxction oi Courts, the valuation should be not 

that fixed by tlic plaintifi (34 Cal., 352; 28 All., 545), but one dcteriniiicd by tin*. Court itself.] 


[ 10 C.L.R. 489 : 6 Ind. Jur. 579 ] 

[517] APrELl-ATE CIVIL. 


The 1st Atujnsi IfiHl. 

Preseni’ : 

Mr. Justice IMunser and Mu. Justice Field. 


llani])hiil Singh and others Defendants 

versus 

Deg Narain Singh and another Plaintiffs.’ 


Himlit Law Mtiakshara — Sale or viort<i<((je oj joint famlhf property — 

Suit by son to recover possession of share- Limitation — Presumption 
as to property acquired lohile family joint- Parties-- 
Hiqht of purchaser at execution-sale. 

A suit by a Hindu governed by the Mitahshara law, to recover possession of property .sold 
during his minority by his father, is within time if brought within throe >cars after ho 
attains the age of twenty-one. 

The presumption is, that all acquisitions made while a family is joint, are made from the 
joint funds, and the burden is upon the person who alleges that any ]uopcrty is self -acquired, 
to prove that allegation. 

\ father governed by the 'Mitakshara law may alienate the family property to discharge 
debts incurred by him for purposes not illegal or immoral. Tf the son seeks to set aside such 
alienation as to his own interest, he will have to show that the purposes of the aliimation 
were illegal or immoral. 

• Appeal from Original J3ecrec, No. 132 of 1880, against the decree of ^loulvie Hafiz 
Abdul Karim, First Subordinate Judge of Bhagulpore, dated the 24th April 1880. 


363 



I.L.R. 8 Gal. S18 


IIAMPIIUL SINGH j&C. t). 


If tbo soil, being Jidult, hjis jfiiiie.d in the eoiiveyaiicc, of led the alienee by his conduct to 
suppose that he assented to the .ilienation, he will l)e estopped from disputing its validity. 
These projiositions apply to a mortgage, so as to place the purchaser at an execution -sale 
under a decree upon the mortgage-bond in the position of an alienee by private sale. 

If the son has been a party to the suit in which the decree upon the mortgage-bond was 
obtained, he is concluded ; but if be has not been a party to the suit, he is not concluded, 
but must show that the- original debt was contracted for illegal or immoral purposes, in order 
to recover his share of the property from the pundiaser. Where the father has neither alien- 
ed nor mortgaged the fannly property, liiit it is sought by suit to make that property liable 
to satisfy a debt incurred In the father, the son, as well as the father, must be a party to 
the suit. 

When the ereditor siu-s the father alone for a deljt contracted by him alone, and in 
execution sells the right, title, and interest of the father only, the purchaser at this sale doc's 
not take the son's interest. 

This was a siiiti fur possossioii of a share in certain property, whicli liad 
hcen sold in executiofi of a money-decree. 

The plaintiffs, who alleged that they were governed by the [ 518 ] Mitak- 
sliara school of law, wei’C respectively the son and wife of one Gohind Dyal 
Singh, who was made a party defendant to the suit. It appeared that, on the 
I2th September IMGo, in execution of a docroo against the defendant (iohind 
I)>al Singh, his ]*iglit and interest in certain i)roperties wore sold to one llonu- 
inan Singh. The plaintiff Deg Narain Singh was at that time a mi nor, and 
Ids mother, the plaintiff ^riissamut Luchman Dai Koeri, l)y virtue of a certifi- 
cate under Act X L of hSoH, became the manager of his estate. Deg Narain 
Singh attai 11(5(1 the age of twenty-one years on the 28th January 1871). The 
plaintiffs now sued the r(5[)res(5ntativ'cs of Horiuman Singh, and also Gohind 
Dyal Singli, all(3ging tiuit, in the decree in execution of which the right and 
interest of Gohind J)yal Singh were sold, the plaintiff Dog Narain Singh was 
no party, and tliatthe decree was lujt binding upon him. They alleged that a 
Dt. 2(/. ^hk. sliare had been acquin^d out of joint funds belonging to the family. 
They prayed that their share in the pn^porty sold might be placed in their 
possession, and for mesne profits. Tlic rciu'cseiitatives of llonuman, in their 
written statement, cont(5nded, tluit the suit was barred ))y limitation ; that the 
family of Gohind Dyal Singh was govern(3d by the Mithila law, and tliat the 
])roj)erty alleged to have h(*en ac(iuiivd out of joint funds was the sclf-ac(]uirod 
]jroperty of Gohind Dyal Singh. They also stated that a regular suit for con- 
firmation of jiossession had been brought by their ancestor against Gohind 
Dyal Singh and decreed in In.', favour. The Subordinate Judge gave the plain- 
tiffs a decree. 

The defendants ai)j)caled to the High Court. 

^Ir. li. H. Twiddle, Dahoo Salifiravi Sinrjli, and Baboo Doortfa Promd 
for the Appellants. 

Baboo MnUenh (liunder ('JiowdJirn, Baboo Tariick Nath Sen, and Baboo 
Aviarendro Nath Cliatierjee for the Respondents. 

The following Judgments were delivered by the Court (PlilNSKP aud 
FieU). JJ.) 

Field, J. 1 <\ 3 ur i)oints have been taken before us in this appeal. The first 
is concerned witli the question of limitation. 
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[519] On this point wo with the juclf*inent of the Court below. Wo 

think that, havirif* regard to the provisions of s. 3* of the Indian Majority Act, 
IX of 1875, the plaintiff No. 1, Deg Narain Singli, attained his majority upon 
completing his age of twenty-one years; and as this suit was instituted within 
three years after ho so came of age, it is within time. We may observe that 
there is now no contention before us that this ])laintiff' was born on a date 
prior to that set forth in the plaint. 

The second jioint is concerned vvith the ia, 2f/. share, whicli the 

plaintiff’s allege, thougii not very distinctly, to have het)n acquired out of the 
joint funds belonging to the family. The defendants, on the other hand, con- 
tended, tliat this was their self-acquired property. Tlie Subordinate Judge has, 
in a very hesitating manner, disposed of the question thus raised. He does 
not believe the evidence on either side, hut he comes to the conclusion that, as 
the burden lay upon the defendants to prove that this share of the pro])erty 
was purchased out of their funds exclusively, and as thev have failed to dis- 
charge this burden, it must he held tiiat the ))roperty w^as actjuired from the 
joint funds of the family. There can he no doubt that the iiresumiition is, that 
all acquisitions made wdiile the family is joint are made from the joint funds ; 
and that the burden is iqion the ])erson who alleges that any property is self- 
acquired to prove this allegation. In this case we think that the (hJendants 
luive not (lischaigcHl the burden which thus lay ujion them ; and wo think, 
moi’oover, that the balance of evidence is in favour of the plaintiff’s. We are, 
thei’cfore, of opinion that this la. 2f/. 2:VA;. share must be regarded as joint 
jiroiierty. 

The third point raises rather a dillicult question concerned with ]\Iitak- 
shara law’. It is contended that the son, wdio is the plaintiff No. 1, cannot 
succeed in this suit, unless he can prove that tlie d(J)t, upon which the decree 
was passed, was a debt incurred for immoral pui’poses ; and the fourth conten- 
tion is, tliat if we hold that the plaintiff No. 1 can succeed in the present suit 
without iiroving that the debt was incuri’od for immoral purposes, because he 
w’as not a party to the suit in which the decree for that delit was passed, then 
there ought to lie an inrpnry into the (piestion, whether or not that debt was 
incurred for necessary pur] loses. 

[520] These last two jioints are, to a certain extent, intermixed, and will 
have, therefore, to be considered together. The argument uiion both of them 
assumes that the sluire of the son was made liable to satisfv the debt, and 
passed by the ex(’cution-sale to the ])urchaser. If this were so, there would 
he much force in the argument addressed to us. If, on the contrary, the share 
of the son was not made liable and did not pass, the case becomes altogether 
diff’erent. It w’ill he important to examine the cases hearing on the question. 
In the case of Dccii Difdl Lai v. JiK/drrf) Nanun Snajk (1. L. 11., 3 Cal., 1118; 
S.C., lj. R., 4 1. A., 217), the son sued to recover hack the whole of the estate. 
The Subordinate Judge, gave him a decree for one moiety, - /.c., his own 
share; the father and the son being the only jiersons entitled to shai’e upon a 
pai’tition. The District dudge dismissed the suit altogether, holding that legal 

* [Sec. y ; — Siil)ji*ct as aforesaid, c.vcr\ luiiior of w'hosc person or pruportv a guardian has 
been or shall lu! appointed 1)V an\ (Vnirl i)f .Jiistie.', ainl every 
Age of majority of per- minor under the jurisdiction of any Court nf Wards, shali, 
Rons domiciled in J3ritish notivithstanding an \ thing contained in the Indian Siieecssion 
India. Act (No. X of 1865) or in an> other enactment, he deemed to 

have attained his majority wlnni he shall h.ivc completed his age 
of twcnty-oiic }car.s and not before: 

Subject as aforesaid, every other person domiciled in Hritish India shall be deemed to 
liavo attained his majority when he shall have completed his age of eighteen years and not 
before.] 
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necossity for the iilioiiation liad been pi-oved. Tlie High Court reversed the 
decree of the District Judge, and, on a))i)eal to the Privy Council, their Lord- 
ships were of oj)inion, tiiat legal necessity had been proved, but that this point 
was immaterial, as the case ought to be decided upon another ground, — the 
gi’ound namely, that tlie father’s right, title, and interest only had been sold in 
execution of the decree ; and the purchaser at the execution-sale was entitled 
to nothing more. Their Lordships of the Privy Council say : “This issue,” 
that is the issue of legal necessity, “ seems to their Lordships to bo 
immaterial in the pj’esent suit, because whatever may have been the nature 
of the debt, the appellant cannot bo taken to liave acquired by the execution- 
sale more than the right, title, and interest of the judgment-debtor. Tf 
he had sought to go further, and to enforce his debt against the whole 
property and tlie co-sharers therein who were not pai’ties to the })ond, he 
ought to liave framed his suit accordingly and have made those co-sliarcrs 
parties to it. By the proceedings which ho took, ho could not get more than 
what was seized and sold in execution, r/>., the right, title, and interest of the 
father. If any authority be required for this proposition, it is sullicient 
to refer to the cases of Niu/andtir Chunder Ghosa v. Sreemntitj Kamhirx 
[621] Dossen (11 Moore’s 1. A., 241), and liaijnn Doohey v. Brij Bhookiui Ball 
Aujusti (L. H., 2 r. A., 275).” Sec the report of JJerti Dyal Lai v. JiKjdcep 
Narnin Snujh, in the 1. L. P., 3 Cal., at pp. 204, 205. Now, in the case before 
us, there can be no doubt that what was sold at the execution-sale was, not 
the whole i)roperty, but tiic right, title, and interest of the father Gobind Dyal 
Singli alone, and, therefore, so far as this point is concerned, the present case 
is on all fours witli the case in the Privy Council just quoted. But it is con- 
temied by Mr. Ttr/dal(\ that, although the decree was obtained only as against 
the father, we ought to presume that it was obtained against the father not 
only in his i)ersonal capacity, but also in his lepresentative cajmeity as 
guardian of his minor son and manager of the family-j)roperty ; and that, in 
this way, the decree binds all tlie members of the family and the whole of their 
interest in the property sold. It is sought, moreover, to distinguisli tliis case 
from that of Decn Dyal Laly. Jiiydeep Nantin Sinyk (T. L. R., 3 Cal., 198; 
S.c:., L. K., 4 1. A., 247), on the ground that, in that case, Jugdee]) Narain 
Singh was a major when tlie suit on the liond was brought, while in the present 
case the iilaintiH' Deg Narain Singh was a minor when the suit was instituted 
and the decree olitained. ft has been argued that, although it does not so 
appear fi*om tlie published reiiort, Jiigdeejj Narain Singh was a major at the 
time referred to ; but the judgment of the Privy Council does not in any way 
turn on this. It will, however, he useful to examine the authorities which 
Mr. Twididc. has (juoted in support of that argument. The first case is that of 
Girdharcc Lull v. Kmiloo Jjall (L. R., 1 I. A., 321; s.(!., 14 B. L. R., I87h 
There, in what is called “the first ajipeal ” (page 32H of the report in L. R., 
1 1. A.), the father had sold tlie property by private sale, and it was not a case 
of a ])urchase at an execution-sale. The father had sold not merely his own 
interest, but the property itself. Their Lordships of the Privy Council were of 
opinion, that this sale was justilied by the necessity of discharging the father’s 
debt, which had not been shown to have been incurred for an immoral purpose, 
and wliich was, therefore, properly dis-[622]c]iarged from the ancestral j)roi)erty. 
In the stjcond api)eal ([lage 333 of the report in L. R., 1 1. A.), the purchaser 
WHS a iiurchaser at an execution-sale. The property purchased had been mort- 
gaged by the father (see the report of this case at pages 188-189 of 14 B. L. R.), 
a decree had lieen made upon this mortgage- bond, and tlie Court had given an 
order for this particular property to be put up for sale under the execution. 
The property itself, and not merely the father’s interest therein, had been sold, 
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and in this respect tiiat case differs from the case of Dao,n Dyal Lai v. Juqdeep 
Narnin Singh (I. L. E., 3 Cal., 198 ; S.C’., L. R., 4 T. A., 247), and from the 
case now before us. The father liad in fact exercised the power of a managing 
member of a Hindu family to l)in(l tlie family pi’oporty by the mortgage- bond. 
A decree was subsequently obtained upon this bond : and, as the Lords of the 
Judicial Committee observed, if this decree was a j)roper one (and that it was 
an impro])or one was not shown), the intei-est of the sons, as well as the 
interests of the fathoi*, in the pro])orty, although it was ancestral, were liable 
for the payment of the father’s debt. The question, wliether a decree against 
the father in a suit to whicli the son was not a i)arty would bind the son and 
his interest in the property, was not raise^l in those cases, and therefore 
nothing was decided on this point by the Privy Council. 

The next case relied on is that of Lnchmi Dai Knori v. Aaman Singh 
(T. L. R., 2 Cal., 213 ; s.(J., 25 VV. R., 421). Hero the exact ])oint which we 
have now to decide was not raised or determined. 

The case of Goneah Paitday v. Dahi Doyal Singh (5 C. Jj. R., 3fi) was a case 
of a mortgage-hond and of a purcha.ser in execution of a decree upon this mortgage- 
bond, and is, therefore, not in point, as it is on all fours with the case of 
(iirdhari Lallw, Kantoo Lall (L. R., 1 T. A., 321; s.(;., 14 B. L. R., 187). Tt may 
bo convenient to notice that this case decided a j^oint which is also material in the 
case now before us — viz., that a decree-holder, who ])urchases in execution of his 
own decree, cannot he considered to be in tlie favourable position of a pur- 
chaser for valuable consideration without notice. This is also in accordance with 
[ 523 ] the decision of the Full Bench in Lnchmun Dass v. Giridhnr Chowdhry 
(1. L. R., 5 Cal., 855), We may here obseiwe that the deacree, in execution 
of which the i)roperty was sold in the case now before us, was a simple money- 
decree, and was ai)])arently obtained iq)on a simple money-bond. We tliink 
that there is a distinction between a simple money -decree upon a money-bond 
and a decree upon a mortgage-bond. Tn the case of a inoi-tgage it would 
perhaps make no dilTercMice whether the decree obtained iq)on the mortgage-bond 
were a simple money-decree or a decree to enforce the lien against tlie mort- 
gaged property ; as in either case the mortgagee’s lien would (so far as the 
present question is concerned) bo satisfied and extinguished by the sale of the 
mortgaged property. See the Full Bench case of Syud Kmnm Monitazooddeen 
Mahomed v. Raj Coomar Dasa (14 B. L. R., 408) ; also Nar.Hidas Jitram v. 
Joglekar (T. L. R., 4 Horn., 57) and Munhasi Koocr v. Noirnitton Kooer 
(8 C. L. R., 428). In tlie iirosent case it has not been proved that the decree was 
a decree made upon a mortgage-bond. The property of a joint family governed 
by Mitakshara law may be bound in two wa\s. It may be bound by the 
father if he sells or mortgages it for the liquidation of a debt due by him and 
not incurred for immoral pui-poses. If the father does not, in the exercise of 
the power which ho has as manager, himself sell or mortgage, then the only 
other way in which the family pro])erty can be made liable is by a decree of 
Court ; and according to the decision of the Pi'ivy Council in the case of Deen 
Dyal Lai v. Jngdeep Narain Singh (1. Jj. R., 3 Cal., 198; s.('., li. R., 
4 1. A., 247), the decree will hind only those persons who are |)arties to the suit 
in which it was made. In the present case the fathoi- was the only person 
sued, and we are not prepared to assent to the argument addressed to us, that, 
although the minor was not expressly made a party to the suit through his 
natural guardian ora guardian ad appointed by the Court in the suit, still 
we ought to assume that the father was a defendant, not only for himself and 
his own interest, but also as representing his minor son and the interest of 
such son in the family property. The next case is [ 624 ] that of Gunga Per- 
shad V. Shea Dyal Singh (5 C. L. R., 224). This was a case of an alienation 
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by tlio father, and not a case of a purchaser at an execution -sale, and with 
reference to what has been already said, it was not in point, as the father was 
competent to alienate the property for :i de])t not incurred for immoral inir- 
])oses. The case of liissrsfiur fjdll Salino v. Lnchvieamr Simfh (L. Jl., 0 
1. A., ; s.(\, Tj C. Ij. R., ^77) is also not in point. It was there expressly 

found that the decrees were sul)stantially in r(is])ect of the joint debt qJ‘ the 
family, .and that they weie i^assed aj^ainst the representative of the family, in 
other words, it was found that the i)erson sued rejn-csonted all the members of 
the family. The next case is that of Upnornnp Trwarfi v. LalL hantijee Sahny 
(1. Ij. R., f) (3al., 741); s.c., H C. Ij. K., 11)2). This also was a case in whicii 
the father had mort^»af‘od, and there was also this additional f^round for the 
decision that the son, heinj* an adult, stood by and allowed the creditors, with 
wdiotn his fatlus- was dealin?*, to believe that he w^as a consenti?!^; party. Then 
we hav(5 t he case of (iohttrtlhon Lall v. Sntyr.ssiir Duit Koocr (1. L. R., 7 Cal., 
/)2;S.(.’., H C. fj. R., 227). Here a decree was made aj^ainst the father, the 
family property was attached, and after the attachment the father died. No 
.sale took place in i)ursuance of tlui attardiment, and therefore this case also 
is not in i)oint. The case of Mmilmsi Koovr v. Noirruiton Koovr (H C. L. R., 
428), was a case of a sale in ext^cution of a decree obtained upon a mor t.^aj^e- 
bond, and, for the n'asons abtjady ^iven, is not in point. The last case relied 
ujH)!! by Mr. Tiri(l(tl(‘ is that of Kantyana Clttn jpt v. xW/r.sn Knahna (1. L. R., 
1 Mom., 2()2), and this case is in su])port of his contention, but it is not a 
decisi(ui of this Court. 

Wo now’ turn to examine the cases <pioted on the other side, and w’o think 
that the follow'inj» four cases are against Mr. I'lndidra argument, and su])port 
the contention of the respondents Hood nr Prolatali Mhs.ser v. TTirday Ndram 
aShIioo (o C. I'j. R., 112), Pinsidli Narain Smyk v. JTanoomau Salta y (1. L. 
R., 0 Cal., H4/j ; s.(\, 5 G. Ij. R., 57G), Jihnqical Dassa v. (Jonri Koojiirar 
(7 C. Ij. R., 218), ;ind Ilanooman Salta y v. Pnrsidh Narain [623] Stnylt 
(7 C. L. R., 4G«3). Wo may observe that the last case is the case of a 
mortgage, and therefore contlicts with some of the decisions already referred 
to. We may furthei' refer to the case of Laljre Saltoy v. Pakeor Cltaitd (1. Ij. 
R., G Cal., Rio), w’here it w'as held, that the interests of an adult son could 
not be alTected by a decree against the father alone. The decision of that case 
tinned, however, upon another i)oint. 

We thirdv that the following proj)ositions wdll bo found to bo established 
as the result of all the cases : 

1st. The father may alienate the family property to discharge debts 
incui red by him for iniri)os'-.s not illegal or immoral. 

2itd . — If the son seeks to set aside such alienation as to his owm interest, 
ho will have to sliow’ that the purposes of the alienation w’ero illegal or immoral. 

Ibv/.— If the son, l)eing adult, lias joined in the conveyance or led the 
alienee by his conduct to sup|H>so that he as.sentod to the alienation, he will be 
estopped from disputing its validity. 

4tlt . — The alxjve three propositions apply to a mortgage so as to iilace the 
jmrehasor at an execution -sale under a decree upon the mortgage-bond in the 
position of an alienee by jirivate sale. 

Cith. -If the son has boon a party to the suit in which the decree upon the 
mortgage-bond was obtained, he is of course concluded. 

(Uli . — If the son has not been a party to the suit, be is not concluded, but 
must show that the original debt w as contracted for illegal or immoral purposes, 
in order to recover his share of the property from the purchaser. 
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1th . — Where the father has neither aliened nor niorij'a^^ed the family- 
property, but it is sought by suit to make that ])ro])orty liable to satisfy a debt 
incurred by the fatlicr, the son, as well as the fat.her, must l^e made a party to 
the suit. 

8//i. — When the creditor sues the father alone for a tled)t contracted by 
him alone, and in execution sells the right, title, and interest of the father only, 
the purchaser at this sale does not taLo the son’s intei’est. 

The case of Laljoe Sahoi/ v. Fakocr Clmnd (1. L. R., fi Cal., 135) was the 
case of an adult son. The iiresent case is tliat of a minor son. Does [526] 
this difference make any difference in tlie application of the eighth and last 
proposition? It has always been well understood in this country that where it 
is souglit to affect the interests of a minor by a suit, siicli minor must be 
made a party to such suit by his natural guardiaii or a guaidian appointed hy 
the Court. The present Code of Civil Procedure lays down more ])recise rules 
than were contained in the former Code for making minors ])arties to suits, 
and having them proi)crly represented by guardians ad htr/m. But there is no 
pretence for saying that, before the passing of the laesent Code, minors were 
nob made parties to suits affecting their interests, or that, whem they were not 
made parties, they could be affected by the decrees passed in such suits. 

We are, therefore, of opinion that the plaintiff No. 1 in this case cannot 
be affected by the decree or by the sale in execution of that decree, seeing that, 
being a minor when the suit was instituteHl in w hich that decree was obtained, 
he was not made a party in the manner usual under the procedure then in 
force. In conclusion, w’e may notice one more case which has been referred 
to in the course of the argument, and that is the case of Snraj JJuusi Koocr v. 
Sheo Promd Snigh (L. E., G J. A., 88 ; s.c., I. Ij. R., G Cal., 148). In that case 
the father executed ti mortgage-bond. There was then a decree against the 
father upon tin’s bond ; and the father, the judgment-debtoi*, died wliile the 
execution-proceedings were pending. The minors then came in before the sale, 
and objected that the fjxtlier had incurred tlie debt without justifying necessity, 
the money having been apidied to debauchery and sensuality. They wrere 
referred to a sei)arate suit, and, having instituted such separate suit, it was 
held therein that, as they had raised objections before the sale, tlie purchaser 
at that sjile must be held to have had constructive notice of those objections. 
The decision, as i-egards the actual merits iiroceeded on the ground that the 
debt in respect of which the father had executed the bond, w'as found to have 
been incurred without justifying necessity ; and the allegation of the sons in 
this resjject being proved, they succeeded in recovering their shares from the 
purchaser at the sale. It will be observed that C527J this case also xvas a 
case in which the father had bound the family-property in the exercise of 
that powder, which is a good power when exercised within tlie limits and for 
the purposes allowed hy law. 

The conclusion then at which we arrive is, that it w'as unnecessary for the 
plaintiff' No. 1 to prove that his father’s debt was incurred for an immoral pur- 
pose, and it w’as equally unnecessary to enter into the (piestion of justifying 
necessity, because the father did not alienate or bind the family-property, and 
the proceedings in the former suit and the execution w^ere not directed to make 
the son’s interest liable for the father’s debt. Tlie creditor in fact dealt with 
the father alone, and sought to enforce his claim by suit against the father and 
the father’s interest only, and the purchaser under the decree passed in that 
suit cannot give to his purchase an operation wider than the scope of the suit, 
the decree, and the execution of the decree. 
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For these reasons we are of opinion that the decree of the lower Court is 
correct, and tliat this ap])eal must he dismissed with costs. 

Prinsep, J. — I am also of opinion that this appeal sliould be dismissed, 
because, under the dcci’ce under which the defendants acquired their title, only 
the light, title, and interest of plaintiR’s father was sold, the plaintiff being no 
party to the suit eitlier personally or as represented by his#father. 

Appeal dismissed. 


NOTES. 

[HINDU LAW - WHEN SON’S INTEREST PASSES AT AN EXECUTION SALE— 

'rills (li'cisioM IS only luirLuilly correct. Of the propositions of law summed up at 
p. 5*2r), those lunnlxo'ed 1 to G .in* '^Llll f^ood law. 'rin* soveiitli proposition is wrong, as it is 
not nrci'ssyi/ .i/ for the purpose of hmding the son’s inloresij, to nialvo the son a party, whether 
the suit IS on iiiorigagi or on an unsecured debt (1.‘) Cal. ill 1*. !1 Cal. 389; 49.*)). The 

son may hi' in: di' a ])arty iii order (1) to remove possible ambiguity as to what passed at the 
sale in exeeiiLu n, and 1*2) to pre\L‘nt his iv-:igitating the matter in a suit of his own (13 Cal. 
‘21 1*. C.). As vgards the t ighth proposition, it is correct except to the extent that it appears 
tblay undue v phasison the desenptioii at sale of “ the right, title and interest ” of the father. 
See the notes to 3 Cal. 19H in the LAW UKrOkTH KKI’IGNTS. 

As regards the son’s being a party, see also 8 13oiii. 181 (488) ; 4 Bom. L. R. 587. J 

[J28j AWELLATM CIVIL. 

The 6lli Januarify 
Present ; 

l\IiL Justice Mitter and Mk. Justice Maclean. 


(lujiulhur Pauvec and another Defendants 

verstts 

Naik Paur(3e and another Plaintiffs. ’* 


Paijinent into Court— Deparinunital liiilra directnuf all vionei/s 
to he piad into the Treasiu ff — Rule No. .V, Hajh Court Rules and 
Circular No. •/, ISSl , p. Jlemj. Act VlTl of 1869, s. 

Where a decree directs the yiavinciit of money into Court within a limited time, it is a 
suflieient conipliaiiee with such decree if the jndgnient-di'btor bring the money into Court 
within that time and diligently take the neeessar\ steps required by the Departmental Rules 
for its actual paymi'iit into the Tiv*asury. ^ 

The [ilaintifil’s sued the defendants for arreai s of rent and asked for eject- 
ment. The ehiiin for arrears was decreed on the L6th December 1878, and it 
was by the decree ordeied “ that should the defendants not deposit in Court, 
or pay to the plaintiffs the amount decreed withii* fifteen days from the date 
of the decree, possession of I he land on which the arrears accrued should be 
given to the plaintiffs.” 

On the iJOtli Deceinhei- 1878, tlic defendants paid into Court the money, 
and obtained in return a chalan, from which it appeared that the money was 
ciedited in the treasui y on the 9th January 1879. 

On the IGth August 1879, the plaintiffs apjJiedfor execution of the decree, 
ignoring the pa> nient. The Miinsif ordered execution and gave the plaintiffs 
delivery of ])ossession. 

• A])pe!il from Appi*ll:ite Order, No. ‘277 of 1881, ugaiiist the order of J.B. Worgan, Esq. 
Judge of Shiihsilmd, dated the 14th Juno 1881, reversing the order of Moulvi Syed Ahniedulla 
Munsif of Ssiseram, dated the 4th October 1879. 
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On the 24th September 1879, the defendanls applied to the Court to have 
this order set aside, filing the chalan in Court. The Munsif thereupon releas- 
ed the land on the ground that payment had been made in time, and that 
the defendants could not bo blamed for the delay in crediting the money in the 
treasury. 

[529] The plaAntifi's appealed against this order to the District Judge, 
contending that tlie money liad not be ii “ ])aid into Court ” within the mean- 
ing of s. 52 of Beng. Act VllI of 1869, until it was actually paid into the 
treasury. 

The District Judge was of opinion that the payment of the 9th January 
1879 was out of time, and that the decree of tlie Kith December J87H had not 
been complied wuth by the defendants ; that “ the payment into Court ” under 
the Act must he held to mean payment into the treasury as well as payment 
to the Court-Nazir, he therefore, reversed tlie Munsif ’s order and allowed tlie 
appeal. 

The defendants appealed to the High Court. 

Baboo Hash Behari Ghosc for the Appellants. 

No one appeared foi’ the Kespondents. 

The Judgment of the Court (MlTTEll and Maclean, JJ.) was delivered by 

MittePi J. — We think that, in this case, the judgment of the lower 
Appellate Court is erroneous, and must be set aside. There was a decree 
against the ap])ollants before us for rent, and that decree directed, that if the 
amount decreed be not [laid into Court within fifteen days from the date of 
the decree, the defendants should be ejected from the tenure. Ft is found by 
the Courts below that the amount decreed was actually brought into Court 
within fifteen days ; but this money was not receive<I by it, because, accord- 
ing to certain Departmental rules, it was to have been i)aid into the treasury. 
It is also found by the lower Appellate Court that there were no laches on the 
part of the judgment-debtors in compl>ing with the Departmental rules for 
actually paying the amount decreed into the Government treasury. We think 
that this was a sufficient compliance with the decree. Where a decree directs 
the payment of money into Court within a limited time, it would be a sulliciont 
compliance with the decree if the judgment-debtor bi ing the money into Court 
within that time and diligently take the necessary steps required by the 
Departmental rules for its actual payment into the treasury. For these reasons 
wo are of opinion that the Munsif’s decision is right. We accord-[d30] ingly 
reverse the judgment of the lower Appellate Court and i-estore that of the 
Munsif with costs. We may also libint out to tlie Munsif that, under the 
spirit of the existing rules of the year 1881, Kulc No. 9 to be found in p. 37 of 
the General Hules and Circular Orders of this Coin t, if this case was governed 
by them, the Munsif would have been bound to receive the payment of the 
money if it had been tendered by the judgment-debtors within the time limited 
by the decree. We assess the hearing-fee at Ks. lb. 

Appeal alloiucd. 


NOTES. 

[PAYMENT INTO COURT— 

The production in Court and later payment into TriMsiuy 7 Mad. ‘ill) or into 

Court again as required by Court when according to the rules it should have been paid into 
the Treasury "* at the very outset, (1908 18 M. L. J. 1G8), was held to be sufticient 
payment irjto Court. But not payment into the Post Ottice fur being sent by Postal Money 
Order (1896) 22 Bom. 415.] 
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APPKl.LATE CIVIL. 

The nth Jannanj, 

Pkksemt : 

Mu. Justice Muter and Mr. Justice Maclean. 

Gopiil Salioo Plaintiff 

versus 

Ciunga Persliad Sahoo and others Defendants." 

M(}rtti(((fr — Mortijufjed propcrtu, conveyance of, to mortgagee — Attachmmit and 

sale of same property under another decree — Suit by moriyayee to recover 
money advanced on moriy ay e-bond — Avoidance of conveyance — Lien. 

fn 1H7'I, the i)ljiiiitilT advjinced luoiioy to /<'. and on the security of a mortgage of 
certain properties. In 1875, tin* plaintifT took a conveyance of the properties mortgaged to 
him, setting off the money due to him under the mortgagi? .igainst the consideration-money. 
At the time of this convex ance, the same property was under attachment under a decree 
obtained hy another person, and the property Wiis, in execution of this decree, put up for 
sale, and purchased hy one (i. 

In a suit lirouglit by the plaintiff on the mortgage-bond (to recover the money lent, and 
asking that the properties might be made liable to satisfy the debt) against F., Z., and (7., 
it was UM, that the eonveyanee of 1875 being void as against t/., the plaintiff was entitled to 
fall back upon the lien created by the mortgage- bond. 

Ilissen f)()ss Siwjh v. Shco I‘rosad Sinyk (5 L. R., ‘20) followed. 

In Novenibor 1H7 1, one Gopjil Salioo lent to Faridiinnessa, a purdanashoen 
lady, througli /alimal lluq, tlie sum of Rs. 105, [531] and took as security a 
mortgagee of certain properties ; the money so advanced was made payable in 
February and March IH76. 

On the 2nd September 1H75, the property mortgaged was sold by the 
mortgagor to Gopal Sahoo, and the original bond-del)t was set off against the 
consideration-money of the bill of sale. At this time the mortgaged property 
was under an attachment in the suit of certain other parties who had obtained 
a decree, and in execution of which, one Gunga Pershad Sahoo subsequently 
purchased the property. 

Go])al Sahoo then brought this suit against Faridunnessa, Zcahmal Iluq, 
and Gunga Pershad Sahoo i«i recover the principal sum advanced, together 
with interest, and i)raying that the mortgaged property might be declared 
liable to satisfy the debt. 

Gunga Pershad alone appeared and contested the claim, stating that the 
debt was not in existence at the time when the suit was brought, it having 
been satisfied by the consideration given for the conveyance of the property 
made in September 1875. The Munsif found that the mortgage-bond had been 
duly executed by the two defendants, Faridunnessa and Zahmal, and the 
money paid to Faridunnessa, and that the deed of sale of September 1875 
V as also genuine ; but he held, that the original mortgage-debt had been 
satisfied by the conveyance of Se])teinher 1875. and, refusing to charge the 
property mortgaged, gave a personal decree against the executants of the bond. 

* Ai)})(';il fi'uin Appi'llatu Dt'c rcc, No. 1791 of 1880, against tin; decree of Daboo Koylash 
Cliuiidei' Mookrrjfi', Si-cond Subordirmte Judge of 'I’lrboot, dated the 11th June 1880, alliirm- 
iiig the decree <>£ Sxed Abdul Kuriui Khan, Munsif of Uurbhunga dated the 7th April 1879, 
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The plaintiH' appealed t.o the Suhordinato Judge, wlio held, that the 
mortgage had been satisfied by the conveyance of 1875, and that the plaintiff 
could not enforce his lion on the property, and dismissed the appeal. 

The plaintiff* appealed to the High Court. 

Baboo Moliesh Chundor Chowdhrif, for tlie Appellant, contended, (i) that 
the deed of 1875 had not the effect of extinguishing the plaintiff’s right under 
the mortgage -bond ; (ii) that the sale ..nder the conveyance of 1875, being void 
against the auction-purchaser by reason of the subsisting attachment, and the 
purchase at the auction- sale being subject to the mortgage of the plaintiff, the 
lower Courts should have held that the property pledged was liable to satisfy 
the mortgage-debt. 

[S32] Baboo Chnndnr Madhiih Crhosc und Mr. Sandel for the Respondents. 

The Judgment of the Court (MlTTER and MACLEAN, JJ.) was delivered by 

Hitter, J. — We think that the decisions of the lower Courts in this case 
are not correct, and must bo set aside. The plaintiff* brought this suit against 
tlie defendants Nos. 1 and 2, upon a mortgage -bond executed on the 30th 
Kartick 1282 (coiTesi)onding to the 15th of November 1874). The mortgage- 
bond was executed by the defendant No. 1, who is a purdanasheen lady, 
through the defendant No. 2. In that bond a sixteen-ganda share of Mouza 
Futtehporo was hypotliecated as security for the loan. The idaintiff* brought 
the suit to recover the money due by enforcing his mortgage lien. The suit 
was brought against the exe^cutants of the bond and GungaPershad Sahoo, who 
became the auction-])urchaser of the property, mortgaged after the execution 
of the bond. In the written statement of Gunga Pershad, who alone 
defended the suit, it is alleged that, on the 2nd of Soptemhor 1875, the property 
mortgaged, viz,, the sixteen-ganda share of Futt(dii)()re, was sold by the 
mortgagors to the plaintiff, aial the original bond-debt was set oft* against the 
consideration-money of the hill of sale. 

On these facts Gunga Pershad contended, in the lower Courts, that the 
mortgage-debt was not in existence at the time when the suit was brought. The 
plaintiff, although he does not allege in the plaint that this bill of sale of 
Soi)tend)er 1875 had been cancelled, gave evidence to that effect at the trial. The 
first Court, being of opinion that the original mortgage-debt was satisfied by the 
bill of sale of the 2n(l St^ptemher 1875, and disbelieving the jffaintiff ’s allegation 
that that bill of sale was subsequently cancelled, decreed the claim only 
against the executants of the bond, dismissing the plaintiff’s suit for the 
enforcement of the lien under the bond. The plaintiff’ aj^pealed against that 
decree, and the Subordinate Judge, being of opinion that the bill of sale, after it 
was executed, could not he cancelled, and that the original mortgage-debt was 
satisfied by the execution of the subsequent bill of sale, dismissed the appeal of 
the [5333 plaintiff*. It may be mentioned here that there is no dispute that, on 
the date when this bill of sale was executed, viz., on the 2nd September 1875, 
the mortgaged pi’operty was under attachment under the decree in execution of 
which the defendant Gunga Pershad Sahoo subsequently became the purchaser. 
It is quite clear, therefore, that even supposing that the kobala of the 2nd 
September 1875 was not cancelled as alleged or attempted to bo proved by the 
plaintiff, it was absolutely void against the auction-purchaser Gunga Pershad. 
That being so, we think that, in accordance with the principle laid down in the 
case of Bissen Doss Siiifjh v. Shao Prosad Sinffh (5 C. L. R., 29), the plaintiff 
in this case is entitled to fall back upon the lien created by the bond of the 
30th Kartick 1282. We arc, therefore, of opinion that the plaintiff’s appeal to 
the lower Appellate Court ought to have been decreed. We accordingly direct 
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that that ai)peal be decreed. The decree passed by the Munsif was against the 
executants of the bond. Whether that decree is right or wrong it is not for us 
to consider in this second appeal, because there was no appeal against that 
decree by the defendants against whom it was passed. That decree will, there- 
fore, stand. J^ut we think that the plaintilf will also be entitled to realize the 
amount decreed in his favour with costs by the sale of the mortgaged premises. 
The plaintiff will recover costs of the first Court froin the defendants jointly, 
and the costs of the lower Appellate Court and of this Court from the 
defendant Gunga Porsliad Sahoo. 

Appeal alloivcd. 


NOTES. 

[SUBROGATION— 

Sec also 10 Cal. 507 and the notes to 10 Cal. 1085 P.C. in the LAW REPORTS 
Reprints, CAl. Vol. 5.] 


[534] APPELLATE CIVIL. 

The loth Jan liar If, 

Present : 

Mu. Justice McDonell and Mu. Justice Field. 


In the matter of tiie Petition of Nasihun and others. 


Nasihun and others 
oer.sns 

Preosunkcr Ghoso. " 


Boiul — Stamp Act (XV III of 1800), s. *2, cl. 6— Definition of Bond — 

PromiHSonj Note. 

The dclinitioii of the word ‘bond’ in the Stamp Act of 1800 is not exhaustive ; the word 
‘iiieludcs’ in cl. 5 of s. ‘2 has an xLi’iiding force, and docs not limit the meaning of the term 
to the substance of the definition. 

The plaintiffs had obtained a decree against the defendant, and had 
applied for its execution ; but before any order was passed on the application, 
the parties came to the following compromise contained in a letter addressed 
to one only of the plaintiff’s - 

“ To the respected Baboo Nibaran Chandra Chucker butty, — The executrix 
of Sheikh Asmatullah, deceased, Bibi Nasibun, executed a kistibandi against 
me in the Narail Munsif ’s Court in the execution case, No. 60 of 1875, which 
was struck off on the 31st May 1875. By way of compromise, I consent to 
pay to you Ks. 150, being the amount fixed, in satisfaction of the said decree ; 
you arc requested to ask the decree-holders to stay execution of the decree. 

* Rule, No. I02G of 1881, against the order of Baboo Upeiidra Chuudra Mullick, Judge 
of Small Cause Court at Jessorc, dated the 1th August 1881. 
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I will pay you Ks. 50 cash in June next, and Rs. 10 in every consecutive 
month from July till the debt is discharged. 1 will execute a regular 
instrument for the above purpose. Dated 20th May 1878. 

(Sd.) Preosunker Ghose.’* 

This letter was addressed to the plaintiff No. 3 in the present suit (who 
was the mukhtar and agent of the tw original plaintiffs), engrossed on plain 
country-made paper, but was unstamped. The defendant neither paid the 
^ instalments as they fell due, nor executed any further deed. The two ladies 
and their agent thereupon brought a suit on the document above set out in the 
Court of Small Causes at Jessore, contending that it was a bond. 

The defendant contended that the document being unstamped Cd33] was 
inadmissible in evidence, and that being in reality a promissory note, it could 
not be stamped on payment of a penalty. 

The Judge was of opinion, that the document was a jn’ornissory note, and 
being unstamped was inadmissible in evidence, and that no penalty could 
be levied under s. 34 of Act I of 1879, nor could parol evidence be received to 
prove the contents of the document, and that tiiere being no other evidence of 
any consideration, the suit must fail. 

The plaintiffs obtained a rule calling upon the defendant to show cause 
why the decision of the Small Cause Court Judge should not bo set aside on 
the ground that the instrument was a bond and not a promissory note. 

Baboo Saroda Churn Mitter and Baboo (hlap Chnndrr Sircar for the 
Petitioners. 

Baboo Tiafih BrJianj Ghosc showed cause against the rule. 

The Judgment of the Court (McDonell and Field, JJ.) was delivered by 

Field, J.--T}ie question in this case is, whether the Judge of the Small 
Cause Court at Jessore is wrong in holding that a certain instrument is a 
promissory note, and requires to bo stamped as such. It appears that the 
plaintiffs, who obtained this nde, had a decree against the defendant ; that 
this decree was being executed ; that the parties came to a compromise ; and that 
the instrument with which this rule is concerned was executed thereupon. 
The instrument, leaving out the immaterial portions, runs as follows : — 

^ ^ fq i ^ 

qq rKrgjC?! ^ 

ifrura qi%qr MsrrR 
I qw 

55^ qw ^ Rqrq Rqr qq? 5rq»r 

qR^fk qjrRq | 

Now this instrument recites the fact of the decree liaving ))een under execution 
and the fact of the execution -proceedings having been struck off'. It then 
recites that ‘ you, ’ that is the mukhtar, in whose favour the instrument was 
executed “ having spoken to the decree- holders, will adjust the decree ” [036] 
(for this we take it, is the proper signihcatioii of these words) and then the 
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instrument f^oes on to state that the amount will be paid by instalments 
on certain dates. The arj^ument addressed to us is, that this instrument 
is not a promissory note but a bond. The definition of a bond as given 
in the Stamp Act, XVlll of IHGD (which governs the case) is as follows : — 
“ Bond includes every instrument whereby a person obliges himself to pay 
money to another, on condition tliat the obligation shall he void if a speci- 
fied act is porlormed, or is not performed, as the case may be. ” The argument 
addressed to us has turned upon this language only ; ))ut we may observe that 
this language does not contain an exhaustive definition of the term ‘ bond. ’ 
The word includes ’ has an extending force, and does not limit the moaning 
of the term t(j tlie suhstance of the definition. Wo have in tlie instrument now 
before us a promise to pay money, and, according to our construction of the 
instrument, there is no condition tliat tliis promise or obligation shall be void 
if a specified act is performed, or isnot performed. The ])laintil‘fs’ vakeel contends 

tliat the words mean stay the e.Kt3cution of the decree, and 

that the sentence in which these words occur is to bo construed as a condition 
precedent to the payment of the money, that if the decree he not stayed, the 
money will not become payable. Now, in the first place, it is admitted on 
both sides, that the decree never was executed after the date of this instrument, 
and it appears to us, that if the decree- holders had sought to execute the 
decree, they could liave been restrained from doing so. We consider that this 
instrument was to all intents and purposes a complete adjustment of the 
decree; and that, if the judgment-debtor had applied to the Court under the 
provisions of s. 258 of the Code of Civil Procedure, tlie instrument must have 
been treated as an adjustment of the decree, and it would have been the duty 
of the Court to make an entry accordingly in its register. Wo think, therefore, 
that the payment of the money did not deixmd on any condition, that the 
promise to ])ay was absolute, and that the instrument is a promissory 
note. There is a further passage in the instrument upon which one of the 
[637] arguments addressed to us has been based. That passage is as follows : — 

sff Now. it is Silid tliat tins shows 

that it was not the intention of the parties to treat this instrument 
as a promissory note, and that this was really an agreement to execute 
a subsequent document. If this argument can ]jrevail, the necessary result 
will be, that the plaintilTs’ suit must fail, because this suit has not boon 
brought to coniiiel specific performance of any agreement to execute a subse- 
quent document, and a suit of this nature must, we may observe, have been 
brought, not in the Small r'ause Court, but in the regular Civil Court. The 
present suit has been l)rought not wdth the object of obtaining specific perform- 
ance, but for tlie purpose of recovering the amount set out in the agreement ; 
and this being so, it appears to us that the plaintifis themselves have treated 
the instrument as one which entitles them to recover the amount set forth 
therein. Having regard, lujw’over, to the fact that this instrument was 
executed in fjivour of the mukhtar, we think that the reasonable meaning of 
this latter ] 3 assage is, that as soon as the decree would be adjusted, the 
judgment-debtor would execute another document in favour of the decree- 
holders themselves instead of the note in favour of the mukhtar. In the pre- 
sent suit, the mukhtar has been joined as a plaintiff, and this being so, the 
suit was in proper form. Under these circumstances, we think that this rule 
must be discharged wdth costs. 

Buie discharged. 


376 



DAMOODUR MISSER &C. V. SENABUTTY MISRAIN &c. 1 1882] I.L.R. 8 Cal. 838 

[8 Cal. 837 : 6 Ind. Jur. 584 : 10 C.L.R. 401.] 

APPELLATE CIVIL. 


The 20th Jannarn, IHH2. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Damoodur Misaer and another Defendants 

versus 

Seruibutty Miarain and others Plaintiffs." 


Hindu Lau'—Mithila school — Partition of share of minor — Unmarried 
dauijhter's share — Suit hif mother and minor children 
for partition — Malversation . 

A suit cannot be brought bv or on bohalf of a minor to enforce partition unless on the 
ground of malversation, or some other cireuinstaiiees which make it for his interest that his 
share should be set aside and secured for liim. [538] IVopert\ suflficier.t to defray the 
expenses of the nuptials should ho given to unmarried daughters. 

According to the loading authorities of the Alitakshara school, both mother and step> 
mother are equal sharers with the sons. 

Revenue-paying estates must be ])artitioned hs tlie Coll(‘ctor : they cannot be partitioned 
by motes and bounds by the Civil Court Ameoii : .ind if the shares in such an estate are not 
separate estates, but are men! fractional shares of ijitegral estates, thev cannot be partitioned 
in the ahseriee of the other co-sharers. 

The plaintiff, Sonabntty, on iier own behalf and as the widow and 
guardian of her minor children, Madho and Josoda,sued for the partition of the 
property left by her late husband, Mokoond Misser, claiming to share equally 
with the defendants, wlio were another widow of the deceased Mokoond Misser, 
and her sons. 

The defendants contended that the suit could not proceed, as no sufficient 
grounds had been put forward such as would justify a partition on belialf of a 
minor ; that the widows and uninarried daughter were not entitled to any 
share ; that Senabutty had received her siridhun, and that this should bo 
deducted from any share that she might get ; that tlie widows were only 
entitled to maintenance ; and tliat Josoda was only entitled to her rnairiage 
expenses. The parties were governed by the Mithila law. The Subordinate 
Judge found that the two families were not on good terms, and that sufficient 
ground had been made out for partition ; that Senabutty had l eceived no stridhint 
from her husband ; and awarded one-fourth of one-sixth to Josoda, the un- 
married daughter, for her marriage expenses and for her maintenance, and 
divided the residue into five equal parts, allotting two-fifths to Madho and 
Senabutty, and the remainder to the defendants. 

The defendants appealed to the High Court. 

• Appeal from Original Decree, No. 107 of 1880, ngaiiist the decree of Bnboo Koylash 
Chunder Mookerjoo, Officiating Second Subordinate Judge of Tirhoot, dated the IStli May 
1880. 
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Mr. Branson (with him Baboo Ch under Madhuh Ohosc and Baboo Bajen- 
dor Nath Bose) for tho Api)(3llants, contendod, tliat partition ought not to have 
been docreed, as it was not shown that there had been any malversation of 
tho minor’s p)-oporty -Mayno’s Hindu Law, s. 400. A widow is not entitled to 
any [539] share out of tlio portion allotted to her step-sons — see Calhj Churn 
MuUirk V. Janova Dossre (I Tnd. Jur., N. S., 281), and therefore Senabutty was 
not entitled to share. 

Tho Advoeate-fioneral (Mr. (t. C. Paul) (with him Baboo Mohesh Chunder 
Choirdhrfj, Baboo Hem Chunder lianerjec, and [^nhooUmakali Mookerjec) for tho 
Respondents.- IMioro was suiliciont reason shown why tho minor sons .siiould 
have their sliai(» seonrod fur them. Tho unmarried daughter was entitled to a 
fourth of tlu 3 share allotted to a brother ; soo Vyvada Chintamoni, 248. 

Tlio Judgment of the Court and Maclean, JJ.) was delivered by 

Mitter, J. -This suit was brought for the partition of the estate left by 
one Mokoond Lall Misser, who died in Joist 1285 (May 1878), leaving him 
surviving two widows, r/,?., *\russamut Senabutty Misrain and Belashbutty 
Misrain ; IMadho, a son ; Josoda, a daughter by Senabutty ; Darnoodur Misser 
and Kesliub Miss(ir, sons ; Bhuggobutty, daughter by Belashbutty. At the 
time when the suit was brought, Madho, Josoda, and Keshub were minors, 
and they are still minors. Bhuggobutty is not a party to the suit ; she is 
admittedly not entitled to any share in the estate, she having been married 
during her father’s lifetime. The plaintiffs are Senabutty and her minor son 
and daughter through herself as guardian. Tho plaintiffs' prayei’ is, that the 
estate he divided into six e(|ual shares, and throe of those shares bo allotted to 
them. 

'Plui (lefiMidanls, r/,r., Belashbutty and her sons, contend, (i) that the suit 
cannot proceed, because no suflicient ground has been stated which would 
justify a partition on behalf of a minor ; (ii) that the widows and the unmarried 
daughter are not entitled to any share; (iii) that, conceding that the widows 
are entitled to shares, Mussamut Senabutty having received siridhun from her 
husband, her share should be subject to deduction to the value of that stridkun. 
With reference to the [540] second ground of defence it is stated, that the 
widows ai'e only entitled to maintenance, and tho unmarried daughter is entitled 
only to an amount sufficient to defray her marriage expenses. It is further 
stated, that 2//. Vhi. le. i/r. share of ^loiiza Bishenporo Bahas, purchased by 
Mokoond Ball in the name of Senabutty, was given to her as siridhun. 

The lower Court has awarded one-fourth of a sixth share to tho unmarried 
daughter for her marriage xpenses and for her maintenance till her marriage, 
and dividing the residue into five equal jiarts, has allotted two of them to 
Madho and Senabutty. J’he defendants have preferred this appeal. 

The tirst question laised before us is, that the partition should not be 
decreed in this case, because it is not shown that there has been any malver- 
sation of the minor’s pro])crty. 

Tho true rule uiion this I'oint is, wo think, correctly laid down in Mayne 
on Hindu Law. He says (s. 4(>0) : “But a suit cannot bo brought by or on 
behalf of a minor to (Miforce partition, unless on tho ground of malversation, 
or some other circumstances which make it for his interest that his share 
should be set aside and secured for bim.” 

We think suiliciont grounds have been shown to justify a decree for parti- 
tion. It is iiroved to our satisfaction that there have been constant disputes 
and dilYerences between tho two branches of the family. In this state of things, 
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it is but natural to find that tho joint estate should be mismanaged. This is 
deposed to by a witness examined by the defendants themselves. Witness 
Bagosuri says : — “ When both the brothers who are parties in this suit agree, 
then the collection is made, otherwise the collection is stopped. Such is also tho 
case with ziraat, — that is, wlien the parties in tins suit agree, then the cultiva- 
tion is made, otherwise it is stopped. This state of things exists since Assin 
last year. The dispute is growing iuore serious daily, uiul it has not abated. 
The parties to this suit have separated in mess since last year. 1, by guess, say 
that the two co-wives are not on good terms witii each other.” Moreover, the 
appeal is valued at Rs. 9,799-5-3, the estate sought to bo partitioned being of tho 
value of Rs. 27,992. The defendants valued the appeal, rpiestioning tho lower 
Court’s [541] decree only, so far as it allows shares to Senabutty ami Josoda. 
This objection must, therefore, fail. 

As regards the share allowed to the daughter Josoda, the law on this sub- 
ject is thus laid down in Vyvada Chintamoni, which is the highest authority 
in districts governed by ^lithila law (see page 248). Menusa\s: — “ To the 
unmarried daughters by the same mother, lot their brotliers give ])ortions out 
of their own allotments respectively according to the classes of their several 
mothers; let each give a fourth part of his own distinct share; and they who 
refuse to give it ffhall bo degraded. 

“Their own allotments mean the allotments of the brothers. Therefore 
the meaning is, that a quarter of the share ordained for a brother of the class 
to which she belongs should be given to a maiden sister. 

“ Here the mention of a quarter is not essential. Property sullicient to 
defray the expenses of the nuptials should be given, for this is ordained by 
Vishnu.” Ac., clc. 

There is conflicting evidence adduced by the ])arties as to the expenses 
incurred in tho marriage of Bhuggobutty, the oldest daughtei’, which took place 
in the year 1276 (1869). The lower Court finds that about. 1,000 rupees were 
spent on that marriage. In that finding wc agree. Ihit that marriage took 
place twelve years ago. Having regard to tlie general rise in prices, to celebrate 
a marriage now in the style in w’hich the marriage of Hhuggohutty was 
celebrated in tho year 1276, the expenses would he now' nearly double. Then 
again it is proved, that Bhuggobutty, since lier marriage, lias been residing in 
her father’s house. It is, therefore, prohahle that she has not l)6*en married 
to a person in good circumstances of life. To secure a lietler match for 
Josoda, the family w'ould have to sjiend raoni than what was spent on tho 
mairiage of tho eldest sister. Having regard to all tht^se circumstances, w'e 
think that the decision of the low^or Court allowing one-twenty-fourth share of 
the estate (/.c., property worth Rs. 3,U00) to Josoda is conect. We may 
suggest here that the lower Court in its final ilccree should provide, if that is 
practicable, that Rs. 3,000 be paid out of the estate to the guardian of the 
minor Josoda to be applied to her marriage expenses. 

[642] The next question is — Whether Mussamut Senabutty is entitled 
to a share, and if entitletl to a share, to what share? It lias boon urged on 
behalf of the appellants that, under Hindu law', a wddow’ is not entitled to any 
share out of the portion allotted to her step-sons, and in support of this con- 
tention, the learned counsel for the appellants relies upon Callii Chum Mnllick 
V. Janova Dassee (1 Ind. Jur., N. S., 284), wdiich is a Bengal case. There 
is a .d iff ereqqa. upon this point between the Dayabhaga and Vyvada Chintamoni 
and other cogh'ate works on Hindu law of the Mitakshara school. 
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According to the Bengal school, a step-mother having no issue is not 
entitled to any share. But according to tlie other school, she is entitled to a 
share. 

Jimutavahana sa\s (chap, iii, s. 2, vv. 29 and 30) : — “ When partition is 
made by brothers of the whole blood, after the demise of the father, an equal 
share must be given to the mother. For the text expresses : the mother 
should bo made an equal sharer. 

“ Since the term ‘mother’ intends the natural parent, it cannot also mean 
a step-mother. Foi* a word employed once cannot bear the literal and 
metaphorical senses at tlie same time. 

But Vachaspati Misser (Vyvada Chintamoni), quoting another text of 
Vrihaspati, says on tlie same subject : — “ On the deatli of the fatlier, the 
mother (janani) has a claim to an equal share with her own sons. Mothers 
(inatara) take the same share ; and the unmarried daughters each a fourth of 
a share. 

Mother (janani) moans one who has male issue : mothers (matara) 
mean step-mothers who have no male issue. These females shall have equal 
shares witli the sons. ” 

The autlior of the Mitakshara on the same subject says : — “ When a 
distribution is made during the life of the father, the participation of his 
wives equally with his sons has been directed (‘ If he make the allotments 
equal, his wives must be rendered partakers of like portions. ’) The 
autlior now proceeds to declare tiieir equal participation, when the sepa- 
ration takes place after the demise of tlie father, text cxxiii-a — ‘ Of heirs 
dividing after the death of the father, lot the mother also take [343] an 
equal share’ ” (Mitakshara, chap, i, s. 7, v. 1). Although in this passage it is 
not explained whether the terra ‘ mother ’ includes step-mother, yet that that is 
his opinion is clear, because he says, that the rule of law is the same whether 
the partition is effected by the father during his lifetime or after his death by 
the sons. From vjrse 8. chap, i, s. 2, it is evident that, on a partition 
during the father’s lifetime, all his wives receive shares. That this is the 
meaning of the author of the Mitakshara appears further clear from the discus- 
sion u|)on the subject in question by Sreckisson Tarkalunkar in Dayakrama 
Sangraha, and by the author of the Viramitrodaya. 

In chap, vii of Dyakrama Sangraha, Sroekissen, after laying down the 
law in the same way as his great master, oiz., Jimutavahana, says in paras. 7 
and 8 : — “ But the follower- of the Mithila school assert, that the word 
‘ mother ’ in this text of Vriiiaspati, — * The mother should, on the decease of 
the husband, bo made an equal sharer with her sons ’ —intends also the step- 
mother, in support of which opinion they adduced the following text of that 
author of the same import. In his default, the mi thor is an equal sharer with 
her sons ; mothers are equal sharers with them, and daughters are entitled to 
a fourth part : 

“ ‘ In his default ’ — In default of the father, when a partition is about to 
be made by grandsons. 

The mother ’ -She who has male offspring. — ‘ Mothers,’ step-mothers 
destitute of male offspring : all these are sharers in equal proportions with 
their sons.” 

A similar view is taken in the following passage of Viramitrodaya, to be 
found at page 80 (Ch. II, pt. 1, sec. 19) : — “ That all the wives of the father, 
whether sonless or having sons, are entitled to shares equally with the sons, 
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oven in partition aftor the father’s demise, appears to bo tlic opinion of the 
learned author of the Mitakshara, since ho introduces the text of Yajnavalkya 
Ji-namely, ‘ The mothers als(3 of those ollocting partition after the demise, &c. ’ 
with these remarks : it has been ordained that the wives are entitled to shares 
equally with the sons in partition duriiif* the lifetime of the father. Now the 
sago declares that the wives [544] are entitled to shares equally with the 
sons in partition aftor the demise of (ite father.” 

“ Accordingly also the author of the Madanaratna says ; ‘ The use of the 
term indicates also the soilless step-mothers, as also the paternal grandmothers, 
agreeably to the text of Vyasa. The father’s sonless wives, iV:c. 

According to Vyavahara Mayukha (sot? chap, iv, v. I) and Smriti Chun- 
drika (see chap, iv) the word ‘ mother’ includes step-mother. 

Thus, according to Vyvada Chintaiiioni of Vachaspati IMisser and all the 
leading authorities of the Mitakshara school, botii mothers and steii-mothors 
arc equal sharers with the sons ; therefore, the lower Court is right in its 
decision upon this point. 

The next objection urged before us is, that tlie plaintiff, Mussanuit Sena- 
butty, having received stndhmi from her husband, is not entitled to a full share 
on partition. The defendants’ allegation, that 'la. L‘b/. Ic. 1^. share of 
Bishenpore Bahas was purchastul by Mokoond faill for Senabutty, is not made 
out. The plaintiffs, on the other hand, state that the kobala by whicli the 
]iurchaso is said to have heon effected, was merely a benami transaction. 

We think that the lower Court is right in holding that it was a benami 
transaction ; tliereforc this appeal fails upon all the grounds taken before us. 

But the decree that has been passed seems to us to bo open to objection. 
It is to the following effect: “ Accordingly I give tlu? jdaintitfs a modified decree, 
and they shall take by an actual partition the real and pei'sonal properties of 
Mokoond Misser as mentioned in the plaint to the extent of six-annas sixteen 
gandas share. The revenue-i)a> ing estates to be partitioned by tbe Collector, 
and in case ho refuse to do so, they shall be partitioned by the Civil Court 
Ameen. Other properties also, mov(‘ablo and immov'cable, to l)e divided 
between the i)artics, and plaintiffs shall get according to their share now 
decreed. In case any moveable property cannot he found or partitioned, the 
plaintiffs will get their projxjrtionate costs w ith interest at b i>er cent, per annum 
from this day till realized from the defon- [d45]d anl-s, and their proportionate 
costs, with similar interest, should be home by the plaintiffs.” 

The direction as to the partition of the revenue-paying estates seems to 
us to be erroneous. These estates must be partitioned thi-ough the Collector ; 
they cannot be partitioned by metes and bounds by the Civil Court Ameen. 
Then also if the shares of those revenue-paying estates belonging to this 
family jire themselves not separate estates, but are mere fractional shares of 
integral estates, they cannot be partitioned in the absence of the other co- 
sharers. £f there be any estate or estates in this predicament, partition by 
metes and bounds of those estates cannot be effected in this suit. The lower 
Court must adopt some other equitable mode of partitioning the shares. As 
regards the shares to be allotted to the tw’o wddows, it should be made clear 
in the decree that they are allotted to them in lieu of their maintenance ; the 
proprietary right in them shall remain vested in the sons subject to the widow s 
retaining possession and enjoying the profits during their respective lives. 
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The respondents are entitled to recover the 
appellants. 


costs of this appeal from the 
Appeal dismissed. 


NOTES. 

t I. PARTITION- MINOR COPARCENER— 

A suit for partition is not allowed on behalf of a minor coparcener, except on grounds 
of malver. nation or unless it be for his benefit: — (1907) SI Jiom. 378 : 11 C. W. N. 769 : 
9 Horn. I.. R. 6l(i ; ‘29 All., 373 : (1H94) 19 Horn., 99 ; (Ift88) 1‘2 Mad., 401 ; 6 M. H. C. 193 ; 
3M. H. (J. 94;69; 31 Cal., 111. 

An adult coparcener may bring a suit for partition without proving tho.so conditions, and 
the guardian of the minor may consent to any .irrangomont for partition. The minor will be 
bound thereby, unless he can prove the partition to be unfair and prejudicial to his interest: — 
(1909) 31 All., 41‘2 : 36 I. A. 71 : 13 C. W. N. 983 : 11 Bom. L. R. 878 ; (1894) IG All., ‘231 ; 
‘29 All., 37 ; ‘29 -Mad. 6*2 ; 18 Bom. 197 ; 30 Cal. 738 at 75‘2. 

But an wireement for re-umnn cannot be validly made:— 37 Cal., 703 ; 6 I. C. 441. 

It. FEMALE SHARERS AT PARTITION— 

The mother (whether the father be alive or dead, 8 Cal., 17) is entitled to a share at a 
partition (33 All., 118 — not on other occasions) of joint fiiniily property between sons or sons 
and grandsons .—3‘2 Cal., 234; 31 Cal., 262 (271) ; 16 Cal., 768 ; 12 Cal., 1G5 ; So is the 
grandmother : — 16 Cal., 292 (303) ; 31 C.il., 1066 (1076). 

As for the great gramJmother, see Trevelyan, Hindu Law (1912) p. 3‘20. 

The sister is not entitled to a ^h.irc bn t pro\ ision .should be made for her marriage, 8 Cal., 
637 : (dowry gift by mother upheld : (1909) IS 0. W. N. 994 : 10 C. L. J. 646). Thi.s rule 

is not extended to the brothers themselves, for the nocc.ssary ceremonies of their children : — 
31 Bom. 64. 

The step-mother also is eiititleil (except in the Bengal school 16 Cal., 76H) : — 1 C. L. J. 
142 ; 17 Bom., 271 : 13 Cal., 39 ; 10 A. W. N. 124 ; 31 Bom. 51. 

This right of tluj mother etc. is independent of her actual means of subsistence, 
though the amount of her share is regulated by the stridhan that she received from her 
husband or her father-in-law : - 36 Cal., 76. 

The naturii of tln^ estate taken by thc.si' female sharers has been held by the l*rivy 
Council not to be stndhan : — (1912) 34 All., 231 P. C. reversing 32 .All., 263 ; 24 All., 67 ; 82. 

111. PARTITION OF REYENUE-PAYING ESTATES- 

also 8 Cal., 619 ; 16 Bom., 528 ; 21 Cal., 725.] 
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[8 Cal. 545 : 11 C.L.R. 41.] 

APPELLATE CIVIL. 

The 0th February, 

Present : 

Mr. Justice McDonej u and Mr. Justice Field. 

Chowdrani Defendant 

vcrsuH 

Tariny Kanth Lahiry Chowtiry PlaintifT. ' 

Hindu Laic — Bennvii transaction — Purchase in name of Hindu wife — 
Presumption — Onus — Joi nt famihj. 

Qiucre. — Whether, in the iibscncc of siuy evidences to show the source from which the 
urchase- money was derived, there is a presumption that property purchased in the name of 
a Hindu wife is the property of her husband and has been purchased with his money ? 

Per Field, J. There is no presumption one way or the other, but the burden 

of proof in each particular ease must depend upfui the plt*adings and the position ol tho 
parties as plaintiffs or defendants. 

In this case it appeared that, some time previously to tho year 1842, one 
Goloke Nath Ghowdry entered into a bond as [546] surety for the due 
performance by one Jo^ul Kislioro Sen of tlio hitter’s duties as treasurer of the 
Mymensing Collectorate. Jogul Kishore having become a defaulter, the 
Collector, on the 9tli of Juno 1842, sold one-fourth (thrtje gandas) of tlio rights 
of Goloke Nath Chowdry in a certain /ainindari (^vhiell had been pledged in 
the bond) to Sreernutty Chowdrani, the wife of Goloke Natli Cliowdry. In 
the present case the plaintitl alleged tliat that purchase was benami, and that 
the real purchaser was Goloke Natli himself. On the Otli of September 1871, 
tho plaintilT, in execution of a decree obtained against Goloke Nath by one 
Mokhoda Debea, purcliased tlie share of Goloke Nath in the zamindary. The 
plaintiff afterwards ajiplied for registration under Heng. Act Vll of 1878, but 
the defendant, Sreernutty Chowdrani intervened, claiming the thi’ee gandas 
share, which she declared she had purcliased at the sale by the Collector in June 
1842. Her claim was allowed by the Dt?puty Collector, and his order 
was upheld on appeal by the Collector of My mousing on the 20th of 
September 1878. 

The ])laintiff’ brought the present suit on the 27th of February 1879, for 
possession of the three gandas claimed by Sreemutt\ Chowdrani, alleging that 
the purchase of the 9th of June 1842 was merely benami for Goloke Nath 
Chowdry. Tho defence was, inter alia, that the ])urchase was iniide bond fide 
with Sreernutty Chowdrani’s own moneys, and that the suit was haiTcd by 
limitation. The Subordinate Judge was of opinion that the purchase of Juno 
1842 was benami for Goloke Nath Chowdry, and overruling an objection 
taken by the defendant that the plaintiff’s sale-certificate was not registered, 
gave the plaintiff a decree. 

Mr. Branson, Baboo Mohiny Mohnn Hoy, and Baboo Ishiir Chundei' 
Chuckd^butty for the Appellant. 

Mr. II. Hell, Baboo Chunder Madhub Ghose and Baboo Bycunto Nath 
IJass for the Kespondent. 

Mr. Branson, for the Appellant. — The purchase of Juno 1842 pur- 
ports to have been made by the defendant Sreernutty Chovv-[fl47]drani 

• Appeal from Original Doeree, No. 108 of 1880, against tho decree of Baboo Nobin 
Chunder Ghose, Subordinate Judge of Myinensing, dated the Oth April 1880. 
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with her own money, and the conveyance was taken in her name. The 
Subordinate Judge should have required clear evidence of the fact that 
it was benami, and no such evidence has been given. He has throughout 
put the burden of proof on the defendant, and has taken away her pro- 
perty, because there are, in his opinion, suspicious circumstances in the 
case. Such a mode of ])rocee(ling is entirely opposed to the case of Sreenian 
Chumler Dey v. Gopal ('hmuler Chiicknbtitly (11 Moore's I. A., 28), where 
tlie Privy Council laid down that the decisions of tiio Court must rest not 
upon suspicions, but upon legal gi*ounds established by legal testimony. In 
the case of Rajah Chandra Nath Roy v. Ramjni Mazavidar (G B. L .R., 303), 
the Privy Council say, that the plaintilT, in a suit challenging a purchase as 
benami, is bound to prove his case, and if he does not, it is immaterial whether 
the defendant prove his or not. In Jjyakat Ah v. The Court of Wards 
(10 W. R., 423), the same rule was followed; and in Mussamut Meher Barioo v. 
Kcramut Ah ^22 W. R., 402), Coacii, C.J., says, that circumstances of 
suspicion are not strong enough, and that the Judge must come to a clear 
finding that the purchase was benami. Even if the onus was properly on the 
defendant, the evidence is amply sufticient to prove the defendant’s case. 
[The learned counsel then urged the i)lea of limitation, but did not go into 
the question of the sale-certificate, as the point was under the consideration 
of a Pull Bench of the Court.) 

Mr. liclK foi* the Respondent. — In this case it is clear from the evidence, 
that Sreemutty Chowdrani lived with Goloko Nath Chowd)*y, lier Jiusband, 
at the time of, ami foi* years after, the [uirchase of 1842 ; and in such a case 
that purchase, though made in her name, will be presumed to bo a purchase 
made for the benefit of the family, or rather for the benefit of the only 
person in tlie family fro?n whom the money could come,— namely, Goloke 
Nath Chowdry— Ch under Nath Moitto v. Krislo Koniul Sinyh ilh W. R., 
357). It is laid down in Field on Evidence, 3rd edition, p. 493, that the 
presumption of English law, — namely, that the [548] property belongs to the 
member of tlie family in whoso name the conveyance was taken,- does not 
arise under Hindu law, “and when immoveable property is purchased by a 
Hindu in the name of his son, the presum])tion is, that it is a benami 
purchase merely, and that the pro))erty belongs to the father. If the person in 
whose name it was ]3urchased alleged that he is solely entitled to the legal 
and beneficial interest in such property, the burden of proving this will lie 
upon him.” In Hindoo Jiashinee Dehee y. Pearee Mohan Hose (6 W. R., 312) 
the Court held, that the wife in whose name the property stood was bound 
to show whence the mono\ had come. [Field. J.- -I think that case has 
been overruled. That ca>e was decided by Trevok, J. He afterwards 
decided Sreeman Chnnder Dey v. Gopal Chunder Chuckerbutty on the same 
principle, and that case was reversed by the Privy Council (11 Moore’s T. A., 28). 
McDonkll, j. — 1 sujipose vou will admit tha*., since the Privy Council’s 
decision in Sreeman Chunder Dey v. Gopal Chunder Chuckmdmtiy (11 Moore’s 
1. A., 28) the Courts in India have veered round a good deal ?J There is no 
evidence on the record which is in any w'ay inconsistent with the fact of the 
purchase being benami, and the defendant must show a genuine title — Bebee 
Zahrah v. Bhuqwan Doss (16 W. R., 211). 

Mr. Branson in reiJy. — The assertion that a transaction is not really what it 
purports to be, is one that will be regarded by the Courts with great suspicion, 
and must be strictly made out by evidence — Mayne’s Hindu Law, s. 367 (2nd 
edition, p. 375), and the authorities there cited. Money advanced by a wife 
for the purchase of property in her husband’s lifetime will not be considered as 
advanced for his benefit, nor will the i^roperty be presumed to be his — Gohind 
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Chinider Mozoomdar Ditbncpr Khan (23 W. K., 125), i\.\u\ MooiiHhoe Buzloor 
llitheem v. Shninsoonis.sa liorjam (11 Moore’s f. A., 551). The burden 
of ])roof lies on ilie person who inaintsiins that the a])])aront state of 
thin^^s is not the real state of things, and the aj)j)arerit ])Mrchaso must 
be regarded as the real purchasi^ until the eontiary is pr()ved---/>e Nath 
V. Peer Khan (:{ A}>ni II. C., Ko])-, Hi) : [549] and ill the judgment 
of PoNTIKKX and KikIjD, JJ., in Juu-.jo Kamnuj Prhir v. Hcrdlin Soandnr 
CJossamrp, lieg. App., No. 2()G of 1H79 funreporitid), tlu'ir Jjordships say : — 
“ A good deal has heiMi said about tiu! j)resum])tion that propei'ty acquired 
in the na)no of a wife must be jiresumed to have been purchased with 
her husband’s money. If it wore neet'ssary to decide this case upon 
that jiresumption, we slioidd have consideralde licsitation in according 
our assent to the j)ropositi()n contond(‘d for l)y the loaj iu'd counsel for tlio 
ai)j)ellant. There can, of course, be no doubt upon the authorities, that when 
property is ac(piired in the name of eitluir a IlijHlu oi- a Maiiomedan wife, and 
whei] tliere is oN'idiuice that the money with which such ])}operty has been 
acjpiired was the money of the husband, siudi propei'ty, of wliich the convey- 
ance has so been taktm in tlui name of tlu^ wife, will, notwithstanding tlie fact 
of the conveyance being in the wife’s name, be considererl to be the pro])crty 
of the husband. But w'e think it extremely doubtiul if the naked proposition 
contended for by the leained counsel is supported by the authoi'ities to which 
ho has referred us, the (iroposition, r/r., that, in the absence of evidence as to 
who supplied the consideration-money, the mere fact of the proi)erty being 
acquii’ed in the name of the wife is to be taken as presumptive evidence to show' 
that the consideration-money w as advanced by thi' husliand, and therefore the 
property W’as the jaopcM ty of the husband.” 

The Judgment of the Court (^R’DoNKIiii anti Fn-.LI), .M.) w as delivered by 

Field) J. - --'J'he j)lM,intifr in this case ])urchas('d, on the 0th September 
1871, the right, title, and interest of one (loloke Nath Chowdry in a tw’olvo 
ganda share of an estate. Subsetiuent to his jairchase, he ap]>lied under the 
provisions of Beng. Act VI I of 1870 to be registered on the Collectorate as 
]n’ 0 ])rietor of this twelve-ganda share. lit? was opi)osed by the defendant in 
the present suit, Sreemutty Chowdrani, and tln^ result of the registration pro- 
ceedings was, that the plaintiff’s name w^as registeivd for nine gandas only, and 
the [850] defendant’s name was registered fur the remaining tliree gandas. In 
conse(]UfUi(je of this order of the registration autliorities, the ])i-esent suit has 
been instituted, and the jilaintiff asks in his plaint to ha\o his title declared to 
the three gandas, for wdiich the defendant’s name has been registered, and to 
have the (k)llectorate register amended accordingly. 

In order to understand the merits of tlie coni rove.rsy betw'een the parties, 
it w'ill be necessar.N to go i)ack for more than forty \ears, and red’er to the origi- 
nal menil)(M-s of the family to which (loloke Nath and Sreemutty Chow'drani 
both ladonged. Tlu) following is a genealogical tree, which w'ill enable the 
facts of the case to be readily understood : 


Koma Niitli l^am Chuficlcr (lopi Nath Shyani (^l)inid('r, Kadlia Nath. 

I I I mar. S.in'd.i 

Goloka Nath Daughter SrtH-natli, ( Imwdr.mi. 

Chowdrs , oiiIn. dic'd IS.'VJ, 

mar. Sreemutty mar. Brojc’ssuri. 

Chowdrani , 
defendant No. 1 

I 

Iturro Coomar, 
mar. Kisto Moiii. 


4 CATi.— 4 y 
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It apjjears that one-anna ten fiandas of Parganah Sheropore, formerly 
belonged to five brotlieis, — Roma Nath, Rain Chunder, Cjojii Nath, Shyarn 
Clninder and Radha Nath, - -the interest of each of these brothers being six 
gandas. Kama Nath died and was succeeded by his son Goloke Natli Cliowdry, 
wlio niairied Sreemutty Chowdrani, the defendant in the jiresent case. 
Goloke Nath Chowdry, as the heir of his fathej* Roma Nath, became entitled 
to his six gandas. Ram Chunder died subsequently, and tlie six ganda sliare 
lielonging to him was also inherited by Goloke Nath Chowdry. There was at 
one time a contention that one moiety of Ram Chunder’s six gandas went to 
(jopi Nath, and that the other moiety, or three gandas went to Goloke Nath, 
and that Goloke Nath, upon this, became entitled to nine gandas only; but 
this has b(5en found against the plaintiff, and there is no appeal upon this 
])oint. It follows that Goloke Nath was entitled to twelve gandas of 
the property aftei* the deatli of Ram Chunder and his daughter. While 
Goloke Nath was so entitled to the twelve gandas, ho became surety for 
[aai] one Jogul Kishoro Sen, who was em])loyed on the Mymensing Collecto- 
rate ; and as surety for this Jogul Fxishore Sen, ho pledged one- fourth of his 
share in the property. Jogul Kishore Sen defaulted, and the Collector, under 
tlie law at the time in foice, prococxied to sell the one-fourth share of Goloke 
Nath Chowdry’s interest. This one-fourth share was three gandas, inasmuch 
as Goloke Nath Chowdry was, in the manner just stattxl, at that time entitled 
to an interest represented l^y twelve gandas. The throe ganda share thus sold 
on the f)th June 1842 was purchased in the name of Sreemutty Chowdrani, 
the defendant, and this is the title to this threo-ganda share upon which she 
relies. Subsequent to this Gopi Nath died, and was succeeded by his son 
Sreenath, who died in 1832 ; and it a])j)ears that the six gandas, which 
originally belonged to Gopi Nath, were also inherited by Goloke Nath. Ft then 
a])peais tliat Goloke Nath sold a twelve-ganda share to one Sib Dyal Tewari, 
and upon the same date, he and his wife, Sreemutty Chowdrani, executed, in 
favour of the same Sib Dyal Tewari, an izara or usufructuary mortgage, of a 
further six ganda share, for the period of twenty-six years. The date of this 
instrument was the 2nd Pous 12GG, or IGth December 1859. Afterwards the 
shaie l)elonging to Shyam Chunder was also inherited by Goloke Nath, upon 
the death of Shyam Chunder’s wife, Saroda Chowdrani. It would thus ap])ear 
that Goloke Nath, at various times, and as the result of these successive 
inheritances, became entitled to twenty-foiu’ gjindas. With rcs])ect to the six 
gandas which belonged to the fifth brother Radha Nath, we have nothing to 
do, and no question has been raised in this case. 

The execution -sale un-ler which the plaintiff purchased took place on the 
Gth Se])temher 1871, and ihe plaintiff’s contention is, that the right, title, and 
interest of Goloke Nath Chowdry purchased by him at tluit sale is really an 
absolute title to twelve gandas of the estate, -that is, the twenty-four gandas 
to which Goloke Nath became entitled in the manner just described, less the 
twelve gandas sold l)y him on the IGth December 1859 to Sib Dyal Tewari. 
There is one further transaction which it is necessary to notice, and that is 
this. It appears [552] that the six gandas which formed the subject of the 
izara oi- usufructuary mortgage of the 2nd Pous 12G6, or IGth December 1859, 
,vas granted in i/ara to three j)ersons, of whom one, viz,, Risso Nath, owned 
seven-sixteenths. Sib Dyal owned five-sixteenths, and the third, Judoo Nath, 
owned four-sixteentlis. Risso Nath’s interest, that is seven -sixteenths, was 
sold in execution of a decree against iiim, and was purchased by Goloke Nath 
in the name of F\isto Moni, his son’s wife. 

Tlie essential question with which we have to deal in this case is, whether 
the tiiree gandas purchased on the 9th June 1842, in the name of defendant 
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No. 1, SroemutLy Cliowdrani, were purchased by her as her absolute property, 
or were really purchased by lier luisband, but benaini in her name. The first 
question which it will be convenient to consider in dealing with this matter is, 
tlie burden of proof. The Subordinate Judge evidently considered that the 
burden of proof was upon the plaintiff, for it aj)i)ears that the plaintiff was called 
upon to begin, and that his witnesses were first examined. Tn this Court it 
has been contended that the burden oi.' proof ought to have been laid u])on the 
defendant Sreemutty Chowdrani. It is said that a Hindu wife is a member of 
a joint Hindu family, and that the general presumption that all ])roperty 
acquired by a member of such a family is acquired from the joint funds, is just as 
applicable in the case of property standing in tJie name of a Hindu wife as in 
the case of property standing in the name of any otlioi* memlier and alleged to 
Jiave been acquired from soj)arate funds. In sui)])ort of this contention, the case 
of Bindoo Bashinee Dcbce v. Bearee Moh un Bose ((> W. R., 312), lias been relied 
upon. In that case liindoo Hashinco, wife of Modhoosoodun, was the ])crson 
in whose name the pro])crty was purchased, and Mr. Justice Trevor, who 
delivered the judgment of the Court, said : - “ The jdaintiff' is entitled to a clear 
finding as to whether she hold it in trust for him (that is lier husband) or in 
her own right. That i)oint can only bo detoj mined by hei* showing the 
source wlienco the money came, and as in siicli a case the burden is 
on tlie defendant Hindoo Hashinee, we remit the case to the Judge 
[863] for the purpose of enquiring whetlier tlie three bighas and three cottahs 
purchased by her ostensibly from Jugomoyi Dabi and Aniind Cluinder Chucker- 
butty in 125() was luirchased by her from her husband’s money and held in 
trust foi‘ him.” 

Now it would appear that the learned Judge of tliis Court who delivered 
that judgment was of oiiinion that, as a general rule, in cases of alleged benami, 
it lies upon tlie ostensilile owner to jirove that he is the real owner, if the 
person who impugns the ostensible title can succeed in throwing sus])icion 
upon sucli title. This appears from the case of Srccntait CJuuidrr Dcij v. 
Gopal Cliunder Cluickerbiittn (11 Moore’s 1. A., 28). The judgment in that 
case in tlie High Court was the judgment of Mr. Justice I'REVOR and 
Mr. Justice JacKSON, and in tliat judgment there is the following passage (p. 39 
of the report) : — “ In a case of this nature, if the plaintiff succeeds in showing 
just ground for suspecting the good faith and reality of the title, which is 
inter])osed between the creditor and the realization of his dues, the Court will 
require the ostensible owner to do that which he alone can do, and which ho 
can easily do if he is a ftonX Jidc owner, viz., to ])lace beyond a doubt the 
reality of his ownershi]). In this case we think there is amide ground for 
putting the defendant Sreeman Chunder to such ])roof.” When that case came 
on aj)i)oal befoie the Privy Council, their Ijordsliij)s said (pp. 43 and M of the 
roi)ort) : — Undoubtedly, there are in the evidence circumstances which may 
create suspicion, and doubt may bo cnte)-taine<l witli regard to the truth of the 
case made by the a])pellant ; but in matters of this ilcscription it is essential 
to take care that the decision of the Court rests, not iqion suspicions, but u])on 
legal grounds established by legal testimony and they were of opinion 
that it lay, not upon the defendant Sreeman Chunder to show that the 
property was purchased with his own money, hut upon the plaintiff 
to show that the judgment-debtors on whoso behalf the purchase was alleged 
to have been made were the i)ersons who supplied the purchase-money. It 
therefore apj[)ears to us, that the general principle laid down by Mr. Justice 
Trevor in [^84] the case of Bindoo Bashinee iJebee v. Pearec Mohan Bose 
(6 W. R., 312), and followed by him in the subsequent case to which we have 
just referred, has been overruled by the Privy Council. But it is said that 
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there is an essential difference between the case of Hrccman Chunder Dot/ v. 
(ro/Hil Chiimlor CittfckerljHtl!/ (11 ^loore’s 1. A., 28) and the present case, 
inasmuch as that was not the case of property i)urchascd in the name of a 
Hindu wife. We are inclined to tliink tiuit the judf»nientin the case of Bindoo 
Bashinee Doheo v. Poaroo Mnluni hoso (G W. ft., »‘U2) proceeded upon a f^eneral 
jn-inciplo supiiosed to l)e a])plicahle to all l)enaini -holders, and not upon the 
peculiar position of a Hindu wife. Tlie same question came l)efore a Bench of 
this Court very recently in ii])])eal from Ori^^inal Deci’ee, No. 200 of 1879— 
Koonjo Ktunini/ Dviwo v. firodlm Soondiir (ioHsamoo (unre})ortod) ; and we there 
expi'essed our unwilliniijness to accei)t the hare ])ro])osition that, in the ahsonco 
of any evidence to show the source from whicli the i)urcliase-inoney was 
derived, there is a |)resiimj)ti()n that property ])iircluised in the name of a Hindu 
wife is the property of her husband, and has lieen acquired with Ins money. 
Tf we had now to decide this (piestion, we are inclined to say that, in our 
opinion, there is no presumption one way or the other, and that the burden of 
proof in each part icular case must depend upon the pleading’s and the ])osition 
of the iiarties as plaintiffs oi- defendants. But we think it will not bo necessary 
to decide this point upon the piesent occasion, liecause whether the burden of 
proof be laid upon tlie plaintiff or upon the defendant, wo tliink that the pro- 
])onderance of evidence? is in favour of the defendant Sreernutty Chowdrani. 
The plaintiff has examined ei^^lit witnesses. Of these Nos. 4, and G — 
Chunder Kishore Bhal, Haj Kishore llore, and Ihim Comiil Do> — ^ive an 
account of the niann<*r in which Ooloko Nath Chowdry sui)plied the money with 
wliicli the imrchase was made, llavini’ heard tlio evidence of these witnesses, 
wo are of o[)inion that tin? story told by tliem is not in itself a very credible 
one. On the other side, we have the testimony of seven w'itness('s, includin;^ the 
defendant Sreeimittv Cliowdrani lun’self, and we have fiirtlier the evidence of 
[6SS] Hil) Dyal Tewari, a w itness called hv both iiarties, and the impression 
which this evidence leaves upon our minds is, that Sreeiniitty Chowdrani had 
funds of her own, and that, with a ])ortion of those funds, this share in the 
projierty was inirchased. It may bo observed that the jaaco iiaid, viz., Rs. GGO, 
renders this view' a reasonable one. There is nothini; imiirobabhj in the wife of 
a man in (ioloke Nath’s ])osition havinf*’ this sum of money as her stridhun. 
Then there are other circumstances in the case w hich, in our opinion, wdien 
taken toj^ether, afford coi iohoration of this vi(wv. P'irsL, the sale-certificate 
was taken out iti the name of Sieemutt\ Chow'drani. The Subordinate Judf’o 
observes, that there is no evidence! (hat the JMukhteai' Door^a Brosad was 
acting on her behalf, hut the recital in the sa1(!-certilicate is strong evidence of 
this fact. Then the name of Sr(»emutty Chowdrani was ref^istered in the 
Collectoi-ate for the share purcha.sed by Ikm- ; and decrees for iimt were obtained 
in her name. Third It/, we have an admission in the izaia lease of the ]GtIi 
December 1809, an instrimumt executed by Colnke Nath Chowdi y and Sree- 
mutty Chowdrani jointly. ^J'he reeatal in that instrument that three pandas of 
the ])roperty behm^^ed to Hreemutty Chowdrani was an admission against the 
interest of (loloki! Nath Chowdry, and if any<piestion as to the rtjal owuiershi)) 
of this shar(! had suhse(]uent.l> arisen betw'oen (ioloke Nath or his heirs and his 
wife or her heirs, this admission would have been strong evidence af,^ainst Coloke 
Nath and his representatives, it a])j)ears to us that an admission of this kind 
is not an admission w’hich would have been readily made by Clolokc Nath if it 
did not represent the real state of the facts. As to the (lucstion of iiossession, 
there is, we think, as j^ood evidence on one side as on the other; but this 
evidence, so far as it relates.to the period after 18rj9, cannot ho worth very much, 
seeing that, since the execution of the izara or niort^^age lease on the IGth 
December 1859, the i/.aradars have been in actual possession of the property : 
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and notlun{» by way of rent or otherwise was payable to the reversioners. 
Tjooking at the evidence on both sides and the circumstances to which wo 
have referred taken togetlier, for each of them singly may lie fairly argued to 
carry less weight, it appears to us, that [5S6] the i)reponderanco of evidence 
is in favour of the defendant; and we think, therefore, that tlio decree of the 
Subordinate Judge must be reversed, and this api)eal decreed with costs. 

Appeal allowed. 


NOTES. 

[I. THE APPEAL TO THE PRIVY COUNCIL- 

Thc Privy Council, on appeal to it, reversed this case, on the facts: — (188G) 18 Cal., 
181 : 18 1. A. 70. 

II. PROPERTY OR TRANSACTION IN THE NAME OF A HINDU FEMALE— PRESUMP- 
TION— 

As regards this, see also (1884) 8 Mad. 21 1 ; (18‘J‘)) 20 Cal. 871 : 20 1. A. 227 ; (1807) 2 C. 
\V. N. 367 ; (1007) 17 M. Tj. J. 330 l312) ; (1882) 10 Cal. 080 (087).] 

[8 Cal. 556: 12 C.L.R. 253] 

OKTGTNAL ClVin. 

The Kith Fehyunnj, 

I^RKSENT : 

Mr. Justice Wilson. 

Kristoconiul Mitter 
oersm 

Suresh Chundor Del). 


Insol venep- After-arquirvd properly — Vnrehaser from insolrent irho had not 
obtained his diseharfie— Purchaser from Ojfieial Assignee liiylUs 
of parties— In lervent ion of Oflicial Assif/uee, 

Subject to thcr right and claim of the Oflieial .\ssignee, and so long as he does not inter- 
fere, an insolvent, who has not ol)tained his final discharge, has ])ower with respect to after- 
ac;quircd property to hny and se.ll and give discharges, and do all other acts which he could 
have done before his insolvency. 

The possession of such property by an insolvent in siudi a position may be adverse to 
the Ollicial Assignee so as to bar the title of the latter bv lapse of time. 

The plaintiir was the son of one lIuiTocIninder Mitter, who died intestate 
in 18t)2, leaving three sons, Nileomul, Ranic.omul, the plaintiff Kristoconiul, 
and a widow Bemola Money Dosseo, all members of a joint family, and as 
such, in possession of a family dwelling-house in Musjeed llaree Street. 

In the year 18(i0, Nileomul had been adjudicated an insolvent, and all his 
property thei’cfore, from such date, vested in the Oflieial Assignee ; and he, up 
to the time of the jirosent suit, had failed to obtain his final discharge. 

The three brothers and the widow, in the year 1876, instituted a suit for 
the partition of the family dwelling-house, and, in accoidanco with a decree 
passed in that suit, a commission of partition issued, under which Nileomul 
was allotted a quarter share. The Official Assignee was not made a party to 
the partition proceedings, and Nileomul remained in possession of his quarter 
share up to the 24th July 1880. 
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On the Ith Docomhcr 18H1, tbo plaintiH' bought from the Official Assignee 
Nilcoimirs (]uart(5r shaio in the dwelling-house [667] for 500 rupees, the actual 
deed of conveyance i)eing dated the 21st December 18H1. 

The plaintiff, on endeavouring to take possession, was forcibly prevented 
from so doing by tlie defendant, Suresh Chunder Dob, who alleged that ho liad, 
on tlio 2‘ltli July 1880, imrchased from Nilconud himself his quarter share in 
the family dwelling-house for the jmee of rupees 1,300, and tluit such purchase 
was made hand fide and without any notice of the alleged insolvency. The 
]daintiff‘, therefo)*e, hrouglit the present suit to have his title and share in the 
house declared and ])ossessioii given to Jiim. 

The defendant contended that the plaintiff was estopped from setting u|) 
the title of the Official Assignee, inasmuch as Nilcornul had all along remained 
in |)Ossession of the property from the time of the partition uj) to the 24th 
July 1880, and that Ins own purchase was a bond fide one, and that, since his 
^)urchase, he had expended 850 rupees on tiu) house. 

Mr. Moiitrloii and Mr. IV. C. (rhose for the Plaintiff*. 

Mr. Bonner joe (with him Mr. Amir Ali) for the Defendant. It is hardly 
likely that the defendant would have bought a proi)erty of a sj)eculativo kind, 
if ho knew of the insolvency. The Official Assignee’s title is barred by lapse 
of time — art. 144, sched. ii of the Limitation Act. Nilconmrs possession 
became adverse upon the deatli of his father. If the insolvent is regarded as 
the agent of the Official Assignee, I would contend that he could i)ass a good 
title to the defendant ; hut F say, that that would refer to personal pro))orty 
only. Whatever jnay be tlie right of the Official Assignee, the plaintiff* cannot 
take advantage of it ; his conduct debars him from so doing : see s. 115 " of the 
Evidence Act. The case of Herbert v. Bayer (5 Q. B., 965) lays down that 
an uncertiticated bankrupt may acquire property and contract for the benefit 
of his assignees, and may sue in respect of such property, the bankruptcy 
constituting no defence unless the assignees have interfered. In Ashley v. Kell 
(2 Strange, 1207) it was held, tliat although the future effects of a bankruiit 
were liable to bo seized for the benefit of his credit- [558] ors, yet the bankrupt 
had, in the meantime, sucli a j)ro])orty in them, as enabled him to transact and 
sell to a bemd fide purcluiser. Fn Be London and Provincial Teleyrajjh Co. 
(L. R., 9 Eq., 653) it was held, that the title of a registered purchaser for 
value ju’evaded against the assignee in bankruptc>', who had taken no steps 
for five years to assert his right. In Drayton v. Dale (2 B. and C., 293) it was 
held, that the right and tith* to endorse a bill does not vest in the assignee ; 
and that if the assignee in bankruptcy make no claim to the bankrupt property, 
tlie bankrupt lias a right to it as against all others. The jirinciple to be deduced 
from Herbert v. Saycr (5 Q. B., 965), seems to be, that a bankrupt has property 
in after-acquired property anfl is entitled to deal with it. As to acquiescence, 
the silence of the assignee for a long time is to ho construed as allowing the 
bankrujit to deal with the proiierty as he ideases : see Pickeriny v. Lord Stan- 
jord (2 Ves., Jun., 272), Prenderyast x. Turton (1 Y. andC., Ch. Cas., 98), and 
Fyson v. Chambers (9 M. and W., 460). [WILSON, ,1. — In all these cases, the 
(luestion has been between a third person and the bankrujit ; is there any case 
as between a third ])erson and the assignee?] Not that I am aware of. 

*[Sec. 115 : — When ojHj person has, by his declaration, act or omission, intontionally 
ciinsc'd or permitted another person to believe a thing to be 
Estoppel. true and tt) act upon such belief, neither ho nor his representa- 

tive shall be allowed in any suit or proceeding between himself 
and such person or his representative to deny the truth of that thing.] 
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Wilson, J.— The facts in this case arc as follows : — Nilconml Mitter, a 
brother of the plaintiff, was adjudicated an insolvent in the year 18G0, but never 
obtained his final discharge. In 1802, by the doatli of his father, ho became 
entitled to certain joint family pi-oporty as one of three sons, and continued 
in undisturbed possession ; and the Official Assignee never intervened or made 
any claim so long as the property was undivided. In 1870, the plaintiff and 
the third brother brought a suit against the widow and second brother, asking 
for partition. On the 13th May 1877, a decree for partition was made and 
carried out, and Nilcomul remained in undisturlied possession of his divided 
share, the Official Assignee making no claim. In June 1880, Nilcomul 
sold his interest to tlie present defendant, who, I find, bought in good 
faith, without notice, and paid full value. On the 4th Deceniher 1880 six 
[559] months after, the plaintiff bought the same share from the Official 
Assignee for a small sum, and with full knowledge of the purchase made by 
the defendant. The plaintilT now sues for tlie possession of the property 
purchased hy him from the Official Assignee, stating that the defendant luul 
forcibly prevented him from taking possession, and alleging the insolvency of 
Nilcomul. Such are the facts and contentions on the jdaintiff’s hehalf. The 
subject of aftor-ac(iuiied property as regards iincertificated bankru])ts, has 
been considered in England, from time to time, and the result is this, that, 
subject to the right and claims of the Official Assignee, so long as the Official 
Assignee does not interfere, the uncertificated bankrupt has power to buy and sell 
and give discharges and do all other acts he could have done and had done before 
the intervention of the Official Assignee. The law is summed up in v. 

Sayi^ (5 Q. B., 905), winch seems to mo conveniently to sum up the decision 
in England on the various cases, and Kerakooao y , Brooks (8 Moore’s T. A., 339), 
is clear authority tliat the Indian Act is to he construed on the same 
principle. The defendant acquired a good title and the ijlaintifi* none. But 
even if I thought the defendant’s title was not good on the above ground, it is 
good on another ground. Nilconml’s possession since 1802 was adverse 
possession against the Official Assignee. The suit must he dismissed with 
costs No. 2. 

Suit dismissed. 

Attorney for tlie Blaintill : Mr. Zonih. 

Attorney for the Defendant : Baboo (lo)iesh Cltunder Chunder. 


NOTES. 

[INSOLVENT— AFTER-ACQUIRED PROPERTY— 

As to when possession of, or drillings with, such properts hocomrs adverse to the Olheial 
As.signee, (101‘2) Pi IM. L. T. il.O; (lUOl) iH Mad. 108(171): (18‘):i) 17 Mad. ‘il. (28) ; 
.as to maintairiiibility of suits, .see (IHU'i) 10 Bnin. l.Vi; as to validiU of disehiirges of debts 
previous to insolvency, see (1.SU7) 2 C. \V. N. 372 (37.'>).] 


391 



I.L.R. 8 Cal. S60 


THE EMPRESS V. 


[ iOC.L.R.369] 

[560] APPELLATE CRIMINAL. 

The. ^Oth Ffihntary, 1HH2. 

Present : 

Mr. .IrsTK’E Mitter and Mr. Justece Maclean. 

In the matter of the Petition of Nobin Cluindra Banikya. 

The Empress 
versus 

Nobin Cluindra Banikya.' 

Criminal Procedure Code (u\ct X of IS7‘^), s. dP) — Acquittal of -prisioner - 
of pardon qranted to npprocer after judqment of 
acquittal Conciction on trial iiuproperUj oriqinated, 

Poirer of TTiqh Court to set aside. 

At a scs-^ions trial, tlu! Jii<l"c, after acquitting; tho prisoner, passed an order withdrawing 
a pardon already granted to an approver (who had given his evidence as such approver before 
the Sessijins Court), and ordered his conirnitnient. The approver was charged, tried, and 
found guilty. Held by i\riTTKU, J,, that the order withdrawing the pardon and committing 
the approver was Contrary to the provisions of s. :-H9t of the Criminal Procedure Code, the 
words, “before judgment has been passed** being words inserted in the section to put a 
limit to the time within which the power of withdrawal of tin; pardon conferred in the Court 
of Sessions may be ac,tually exercised ; and that therefore the trial of the approver was ilh^gal. 

The power of directing ccjiriinitinciits conferred upon the Sessions (*ourt by s. 349 of the 
Criminal Procedure Code can be e\ercis(»d only before judgment has been passed. 

Held by AIaclean, J., that it is not necessary that the ord(5r should be made before 
judgment is passed, but that it must appear to the Judge before he passes judgruent, that the 
conditions of the pardon ha^'c not been comxdied with ; and that, in the present case, it was 
impossible to hold, that because the actual ord(*r of commitment of the accused was written 
(although in the judgment) after tin* acquittal, therefore it did not appear to the Judge before 
passing judgment that theni were grounds for his order. 

7Vr ^fACLEAN, J. — The High Court may, without reference to the Local Government, 
set aside a conviction made uiion a trial imxiropcrly originated. 

Ramkrtsto, Nobin Banikya, and others were charged with abetment 
of the murdei’ of one Muddun Banikya. Before tlie [361] Deputy Magis- 
trate, Nobin made a conffssion, and a pardon was tondoj'od to him under 
s. 347 of the Criminal IVocedure Code. At the trial before the Sessions 
Judge, Nobin gave bis evidence as an approver, which was substantially 

• Criminal Appeal, No. ‘20 of IHS‘2, against the order of T. J). Bcighton, Ksq., oniciating 
Sessions Judge of Mymciisingh, dated the 14th November 1881. 

t[Sec. 349: — When a pardon has been tendered under section three hundred and forty- 
seven c'r section three hundred and forty-eight, if it appears to 
When Magistrate, Court the Magistrate before the trial, or to the Court of Session before 
of Session or High Court judgment has been jiasscd, or to the High Court as a Court of 
m ly direct commitment of reference or revision, that any person, who has accepted such 
person to whom pardon has offer of pardon, has not conformed to the conditions under which 
bticn tendered. the pardon was tendered, either by wilfully concealing anything 

essential, or by giving false evidence, such Magistrate or Court 
may commit or direct the commitment of such person for trial for the offence in respect of 
which the pardon was so tendered. 

'rhe statement made by a person under pardon, which pardon has been withdrawn 
under this section, maybe put in evidence against him.] 
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the same in effect as his evidence before the committing officer ; but the 
Judge, concurring with the assessors, acquitted the accused, and after the 
formal finding acquitting the prisoner (although in the judgment) added an 
order to the effect that the pardon granted to Nobin sliould be withdrawn, and 
he. Nobin, put upon his trial for tlie murder of Muddun, and stating tlierein 
that he was of opinion, that Nobin had wilfully concealed essential facts and 
had given false evidence against Ramkristo, who, the Judge held, was innocent. 

Nobin was then tried for tlie abetment of the murder of Muddun, and at 
this trial his deposition in the former trial was used against liim ; the Judge, 

^ differing from the assessors, found liim to have been present when the murder 
wfis committed, and sentenced him to transportation for life. 

Nobin appealed to tlie High Court. 

Mr. M. (Jhose (witli him Rahoo Anando (iopal Pauli t) for the appellant, 
contended, (i) that the pardon could not be witlulrawn by the Sessions Judge 
at the stage at which it was withdrawn : (ii) that he had no jurisdiction to 
withdraw the paidon at all, aiui even had lie tlie power, ho was not justified 
in so doing under the circumstances of the case ; fiii) that, assuming the Judge 
had jurisdiction having regard to the last clause of s. 349 of the Criminal 
Procedure Code, the statement used against Nobin was inadmissible in 
evidence ; (iv) that it never was intended that the last clause in s. 349 of the 
Criminal Procedure Code should override the ])rovisions of the Evidence Act ; 
and (v) that the last clause of s. 349 can be read consistently with s. 24 of the 
Evidence Act. l.s/. — The Judge had no power to cancel the pardon after 
verdict ; the object of the limitation in s. 349 as to the time when this power 
is to be exorcised, is to prevent Judges from being infiuenced by the result of 
the trial. An approver does not undei take to secure a conviction, nor is it a 
condition of his pardon that he is [562] to be behoved. He is privid 
facie unreliable unless corroborated in material particulars. The power 
must bo exercised before the Court has made iqi its mind one way or 
the other, otherwise an approver may be committed in every case in wdiich he 
fails to secure a conviction. 2?/^/, —Assuming the Judge had jurisdiction to 
revoke the pardon, he was not justified in doing so under the circumstances 
of the case ; the falsity of the deposition ought to appear on the face of 
it. T contend that the prisoner apparently told the truth, and that there Avas 
no reason for holding that ho had given false evidence. [MlTTER, J. — But 
you contend on the mei its that wo ought not to believe his statement if it is 
admissible in evidence against him, how can you tlien ask us to hold that he 
did not give false evidence ‘?J For the purposes of my present contention only 
I ask your Lordships to hold that the prisoner stated what was a])parently 
true. If he told the truth his pardon was improperly cancelled, and if he did 
not, then he ought not to be convicted on the basis of his own deposition. 
[Maclean, J. — Have we any power to interfere if we hold tliat his pardon 
was improperly withdrawn?] I submit this Court can then set aside the 
conviction and hold that the pardon had become final. [Maclean, J.— Are 
you aware of the case of the Kinprcsn v. Srinohin Bhiitia (Cr. Ap., No. 811 of 
1879), from Darjeeling, decided on the 17th Marcli 1880, in which White, J., 
and myself held, that* the pardon ought not to have been withdrawn, and we 

* [Sec. 24 : — A confessie n made by aiiarrusod person is irrelevant in a criminal proceed- 
ing, if the making of the confession appears to the Court to 
ConfesHion caused by in- have been caused by any inducement, threat or promise, having 
ducement, throat or pro- reference to the charge against the accused person, proceeding 
miso irrelevant. from a person in authority and sulticient, in the opinion of the 

Court, to give the accused person grounds, which would appear 
to him reasonable, for supposing that by making it he would gain any advantage or avoid 
any evil of a temporal nature in reference to the proceedings against him.] 


4 CAL.— 60 
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then recommended the Local Government to pardon the prisoner ?] That 
case was undefended, and the question was not argued. Whatever may be 
the case in England, here the pardon is provided for by Statute, and your 
Lordships are competent without referring the matter to the Local Govern- 
ment to sot aside the conviction. As regards the fourth contention, the learned 
Counsel cited The Dean of El if v. Eliss (2 DeGex M. & G., 459), as sliowing 
that a later Act does not repeal by implication a previous Act ; and that, there- 
fore, s. 349 of the Criminal Procedure Code could not override the Evidence Act. 
The words of a general Code cannot, witiiout express words of modification, 
oven’ide a particular Code : Wilherforco’s Statute Law, p. 32G. The general rule 
touching CS63] the repeal of laws is “ leaes posteriores jyriorcs contrarias abi ogani” 
but subsequent Acts in the alii rmative giving new penalties and instituting new 
methods of i)roceoding do not repeal former penalties and methods of proceeding 
without negative words. In Fitzgerald v. Champncys (2 John, k Hem, 31 ; 
at p. 54), it was held, that a general Act of Parliament does not repeal a 
prior special Act witiiout express word of reference. See also Escott v.Mastin 
(4 Moore’s P. C., 104) and Evans v. Bees (9 .C B. (N. S.), 391). The state- 
ment made by Nobin is not admissible under the Evidence Act, and this Act 
being a prior Act is not repealed by implication by s. 349 of the Criminal 
Procedure Code. [MiTTEli, J. — We reserve our opinion as to whether the 
statement can be read, and subject to this you can road it. I 

Mr. Branson (with him Baboo Kalichurn Banerjee) for the Crown. — As 
regards the withdrawal of tlie pardon, the order was in accordance with the 
provisions of s. 349, because tliis section only requires that the Court of Session 
should come to the conclusion tliat the accused has not conformed to the 
conditions under which the pardon was tendered before the judgment has been 
passed, and if tliis condition bo fulfilled, the actual order directing the commit- 
ment may be passed at any time. 

Mr. Ghose in reply. - If it was simply intended that before judgment is 
passed it must appear to the Judge that the prisoner had not conformed to the 
conditions of his pardon, and that the Judge might revoke the pardon at any 
time, then in every case, after any length of time, a Judge might exercise the 
power by simply recording, tliat, during the trial, it had appeared to him that 
the approver had not conformed to the conditions of his pardon. Tf the construc- 
tion contended for were correct, then a Magistrate might, after trial, and even 
after an approver’s evidence had been acted upon by the Sessions Court, revoke 
a pardon on the ground that it had previously appeared to such Magistrate that 
the approver had not told the whole truth --a result which could never have been 
intended. On tlie merits I CS64] contend that the dejiosition of the prisoner, 
on which the conviction mainly rests, was improperly obtained by the Police, 
and ought not to bo believed even as .against himself. 

The following Judgments wore delivered by the Court (MiTTER and 
Maclean, JJ.) : — 

Hitter, J. — The appellant has been convicted of the offence of abetment 
of murder (ss. 114 and 302 of the Penal Code) of a person named Muddun 
Banikya, and sentenced to transportation for life. The assessors were for 
acquitting the appellant. That, on the night of Friday the 8th Joist last (20th 
May), Muddun was murdered in his hut while asleep, and on the following 
morning his corpse was discovered with a ram-ddo lying near it, is proved 
beyond the possibility of a doubt. It appears that the appellant was 
suspected of having committed this murder, and was arrested by the Police 
on the 22nd May and challaned on the 30th May. On the 31st May 
the ax)pellant made a statement to the Deputy Magistrate in charge of 
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the Subdivision within which the murder was committed, confessing his 
guilt and implicating one Hamkristo Banikya and four other Mussulmans 
of his village. On the 7th June the Deputy Magistrate, under s, 347 of the 
Criminal Procedure Code, tendered pardon to the appellant, who, having accepted 
the tender, was examined as a witness in the case, which was prosecuted 
against Bamkristo and the aforesaid four Mussulmans. The case was ultimately 
committed for trial in the Sessions Court. In the Sessions trial, which was 
held by Mr. Kirkwood, the appellant was examined as a witness on the 
27th July. His evidence was substantially the same wliich was given by him 
before the committing ollicer. On the 28th July, after the first witness for the 
defence had been examined, the assessors intimated to the Judge tliat, in their 
opinion, the evidence adduced on behalf of the prosecution was not sufficient to 
warrant a conviction. The Judge, concurring in that opinion, stopped the trial ; 
and on the following day delivered his written judgment, acquitting the persons 
then on their trial. At the end of the judgment ho recorded an order, direct- 
ing the Magistrate to comn>ft tlie appellant to be tried for the murder 
of Muddun, as it appeared to him that the appellant, having been 
guilty of wilful concealment of essential facts and of giving false [ 863 ] 
evidence against Bamkristo, had not conformed to the conditions under which 
the pardon had boon tendered to him. This order was passed under s. 341) 
of the Criminal Procedure Code. The appellant was ultimately committed 
and convicted as stated above. The present Sessions Judge, Mr. Beighton, in 
support of his conclusion, relies chiefly upon the appellant’s statements made 
from time to time while under pardon, and thinks they are corroborated by the 
fact that the ravi-ddo^ which was found lying near the corpse of the murdered 
man, is proved to have been purchased by the appellant from a blacksmith, 
named Ram Gopaul, about fifteen or sixteen days before the occurrence. 

The learned Counsel who appeared for the appellant before us contended, 
(i) that the order of Mr. Kirkwood under s. 349, Criminal Procedure Code, 
directing the appellant to bo committed, having been made after the judgment 
was passed, was not warranted by the provisions of that section ; (ii) that, 
notwithstanding the express provision of s. 349, Criminal Procedure Code, the 
statements of the appellant, while under j)ardon, should not have been allowed 
to be put in in evidence, inasmuch as these statements, amounting to 
confession of guilt on the part of the appellant, are not relevant under s. 24 of 
the Evidence Act ; (iii) that the finding of the Sessions Judge is against the 
weight of the evidence in the record. 

It has boon urged by the learned Counsel who appeared before us to sup- 
port the conviction, that Mr. Kirkwood’s order under s. 349, Criminal Procedure 
Code, is in accordance with the provisions of that section, because it is clear 
from his judgment that it appeared to him before it was passed that the appel- 
lant had not conformed to the conditions under which the pardon was tendered; 
that the section only requires that the Court of Sessions should come to this 
conclusion before the judgment has been passed ; and that, if this condition be 
fulfilled, the actual order directing the commitment may bo passed at any 
time without any limitation. 

I am of opinion that the order of Mr. Kirkwood, withdrawing the pardon 
to the appellant, and directing him to be committed, was passed contrary to 
the provisions of s. 349 of the Criminal Procedure Code. It appears to me 
that the words “ before [ 566 ] judgment has been passed ” have been inserted 
in the section with a view to put a limitation in respect of the time within 
which the power of the withdrawal of the pardon conferred in the Court of 
Sessions may be actually exercised. This intention of the Legislature would not 
be attained if we piit upon the section the construction for which the learned 
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counsel who appeared in support oi' the conviction contends. According to his 
contention a person, to whom a pardon has boon tendered under the provisions 
of s. 347, may be ordered to bo committed by the Court of Sessions after the 
lapse of any length of time, provided it would appear that, before the judgment 
was passed, it had come to tlie conclusion that ho had not conformed to 
the conditions under which the pardon was tendered. It seems to me that this 
is not a reasonable construction. It frustrates the very object for which this 
limitation of time is laid down. In my opinion the power of directing com- 
mitment conferred by the section in question upon the Court of Session can be 
exercised only before the judgment has been passed. In this case, therefore, 
Mr. Kirkwood, after passing the judgment in the case in which the appellant 
was examined as a witness under the provisions of s. 347 of the Criminal Pro- 
cedure Code, had no power to withdraw the pardon granted to him, and direct 
his commitment. The subsequent trial of tJie appellant is consequently illegal. 
The conviction cannot, therefore, stand. In this view which I take of this 
question of law, it is unnecessary for me to express any opinion upon the other 
pbjections urged before us against the validity of the conviction. I would, 
therefore reverse the conviction and direct his release. 

Maolean, J. —The appellant, stated in the record to be twenty years of 
age, was placed before the Magistrate charged on his own confession with 
abetment of the murder of one Muddun Banikya. The Magistrate thought 
proper to tender to him a pardon under s. 347 of the Criminal Procedure Code 
with a view to lu’ocuring the conviction of four other persons also charged 
with the murder. The appellant accepted the pardon, and was examined 
before the Magistrate on the 7th June last. The other persons were committed 
for trial, and the appellant gave his de])Osition on the 27th July. On the 
[567] 28th July the assessors, at the close of the evidence of the first witness 
for the defence, intimated that they had made up their minds and did not wish 
to hear further evidence. The Judge expressed Ins concurrence, but no finding 
was recorded on that day. On the following day the assessors’ opinions wore 
recorded and judgment delivered, acquitting the persons under trial. At the 
close of his judgment the Judge recorded that the appellant had not conformed 
to the conditions under which the pardon was tendered (s. 349, Criminal Pro- 
cedure Code), and he directed that the appellant should be committed for trial 
for the offence in respect of which the pardon was so tendered. The appellant 
was thereafter coirnnitted, and has been tried before a different Judge and 
assessors. The assessors would have acquitted him, but the Judge has convicted 
him of abetment of murder and sentenced him to transportation for life. 

Before dealing with the merits of the case two matters have to be disposed 
of, which Counsel for the ai)pollant have urged against the proceedings before 
and at the trial. 

In the first place it was urged, that the orler of the Judge, dated 29th 
July, directing the commitment of the appellant, was not made before judg- 
ment was passed, and is, therefore, illegal with reference to s. 349 of the Pro- 
cedure Code. Counsel for the prosecution urged against this view of the case, 
that it is not necessary that the order should be made “ before judgment is 
passed,” as the section requires only that it shall have “ appeared to the Court 
01 Sessions before judgment is passed ” that the conditions under which pardon 
was tendered have not been conformed to. 1 think the correct view of the 
section is, that it must appear to the Judge before he passes his judgment that 
the conditions of pardon have not been complied with, and reading the judgment 
in this case it is abundantly clear that it did so appear to him. It is impossi- 
ble to hold that because the actual order for commitment of the accused was 
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written (although in the judgment) after the acquittal, therefore it did not 
appear to the Judge before passing judgment that there were grounds for his 
order. The judgment prior to signature must bo taken as a whole, as [ 868 ] 
representing the view taken by the Judge of tlie whole case, and nothing would 
justify us in dealing with it ])aragraph by paragraph and founding any conclu- 
sion upon the order in which they come. 1 therefore reject tliis objection. 

The next objection is, that the state. uont of the appellant under pardon, viz., 
his deposition on 27th July, was improperly used in evidence against him, 
•although the last clause of s. 349 (Criminal Procedure Code) directs that it may 
be put in evidence against him. The argument in support of this objection is, 
that, by s. 24 of the Evidence Act, a confession made by an accused 
person is irrelevant, if it appears to the Court to have been caused by induce- 
ment, threat or promise, etc., and that there is thus a conflict between the 
Evidence Act, s. 21, and tlie later Act, s. 349. The appellant’s counsel asked 
us to read the last section as if it contained the words “ provided it is otherwise 
admissible in evidence.” I must say. that, in my opinion. Counsel asked us to 
reduce the last clause of s. 319, Criminal Procedure Code, to an absurdity. I 
can see no connection whatever between the two sections. The deposition or 
statement made by the appellant under pardon was not a confession made 
by an accused person. The appellant was not an accused person on the 27th 
tfuly. He had ceased to be so on tJie 7th Juno, when jjardon was tendered 
and accepted. Holding this opinion, I decline to waste any time in consider- 
ing what are called canons of construction on supposed inconsistencies between 
an earlier and a later Act. 

(The learned Judge, after stating the facts of the case, continued.) 

In the present case the first point for consideration is, whether the same 
statement, condemnetl as false in part and in other respects untrustw^orthy by 
the Judge who tried the first case, and again condemned in many respects 
by the Judge who tried this case, can be accepted as justifying the appellant’s 
conviction. 

I entertain a very strong opinion that the story told by the appellant is in 
the main true, and that Muddun Banikya was murdered with the prisoner’s duo, 
and with his knowledge and consent. I share the belief expressed by the two 
Judges wdio [569] considered the case, that, as regards Ramkristo Banikya, the 
statement is false. My im])ression is, that the duo having heen.found by thebody 
of Muddun Banikya, the case was so strong against the appellant that he was 
induced to make such statements as would, while implicating himself in a 
minor degree, secure, it was thought, the conviction of Ramkristo. Appel- 
lant was evidently in the hands of tho Police from the 22nd to 31st May; and 
considering his youth and the pressure to which he was evidently subjected 
both by the finding of tlie dao and by tlie steps taken against his family who 
were put under restraint, 1 can quite understand his yielding. 

I confess, however, that I cannot justify his prosecution. The Judge 
who directed this coi.r.nittal did so on two grounds — firstly, that ho had 
concealed something essential; secondly, that he had given false evidence. This 
last ground would have justified his trial for that offence, hut nothing has 
transpired at his trial to show that his evidence was false as regards his own 
share in tho crime. If it is false in tliat respect, he must bo acquitted on the 
ground that he had notliing to do with tho murder. It was not to be expected 
that he should prove his own perjury, and therefore his silence cannot be 
unfavourably construed. - As for the concealment of essential i^articulars, I am 
unable to discover it. It rather seems that he has stated false particulars. 
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The result, therefore, of my consideration of the case is, that this trial has 
properly ended in a conviction, but it is a trial which ought not to have taken 
place. 

But 1 have, on a previous occasion, hold, that this Court had no authority 
to set aside a conviction in a trial properly hold. In the case I refer to, there 
was much that resembles this case. The api)ellant had accepted a pardon. 
The Judge considered his statement false, and ordered his trial. The Bench 
of which I was a member held, that the appellant’s statement was not false, 
and that the conditions of the pardon had really been complied with. The, 
proper course wo then thought to be to uphold the conviction and refer the 
case to the Local Government with a view to pardon, which was done, and the 
pardon was giantcd. On re- consideration, however, [870] 1 think this Court 
may itself set aside a conviction made upon a trial improperly originated, and 
on this ground, I would direct the release of the appellant. 

Appeal allowed and conviction set aside. 


NOTES. 

[CRIMINAL PROCEDURE— PARDON, WITHDRAWAL OF- 

Thc present Cr. P. C. (IfiOS) places no time limit. As regards the plea of pardon in bar 
of trial of the approver, .sec, ;1‘2 ^lad. 1711 ; 25 Bom. 675 ; 30 Bom., 611 ; 27 Cal. 137 ; (1905) 
P.L. R., 176.] 


[8 Cal. 370 : 10 C. L. R. 409] 

APPELLATE CIVIL. 


The >i7th Fehruarjj, 

Present: 

Mr. Justice McDonell and Mr. Justice Field. 
In the matter of the Petition of Ilurro Lall Shaha. 


Kamona Soondury Dassee Defendant 

versus 

IIuiTO Lall Shaha Plaintiff. ' 


Application for revoatUon of probate — J urisdiction — Interest of applicant 
in the estate — Special cilat/on — Succession Act (X of 1866) ^ ss. J^86, 260. 

The test of jurisdiction made use of in applications for grant of probate, may be also 
applied to cases in which a revocation of probate is demanded — viz., whether or no the 
deceased, at the time of his death, had his fixed place of abode, or had some property, 
moveable, or immoveable, situate within the jurisdiction of the particular District Judge to 
whom the application is made. 

A presumptive reversioner to property with which a will deals, has a sufficient interest 
in the property to entitle him to maintain a ^uit in respect of .such property ; and on the 
authority of Nobecn Chundra Sil v. Bhobo Sooiiduri Dahce (1. L. R., 6 Gal., 460), ho is 
entitled to maintain a ease for the revocation of probate. 

Ill every case in which probate of a Hindu’s will is applied for, a special citation should 
be served upon those persons whose interests are directly ufiected by the w^ll. 

• Appeals from Original Decree, No. 337 of 1880, against the decree jf C. D. C. Winter 
Esq., Judge of Pubna, dated the 18th of September 1880. 
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This was an application to revoke probate of a will alleged to have been 
executed by one Huri Mohun Shaha. 

Huri Mohun Shaha died at Pubna on the 21st February 1873, leaving a 
widows Kamona Soondury Dassee, and a sister’s son, named Hurro Lall Shaha. 
In March 1877, Kamona Soondury Dasseo applied to the District Judge of 
Bajshahye for [571] probate of a will, which she alleged to be the will of Huri 
Mohun Shaha ; and, on tiie 22nd June H77, she obtained an order granting pro- 
bate. At that time Pubna was under tlie jurisdiction of the District Judge of 
^Bajshahye ; but, in 1878, Pubna was formed into a distinct district, having a 
separate District Judge. On the 27th March 1878, Kamona Soondury Dassee 
executed a kobala, conveying all the property left by Huri Mohun Shaha to 
one Lukhipria Dasia. 

On the 22nd May 1880, Hurio Lall Shaha ai)plied to the District Court 
at Pubna to have this probate sot aside, alleging that the will w^as a forgery, 
and that ho first became aware of the existence of the alleged will, on hearing 
of the conveyance made by Kamona Soondury Dassee in 1878. 

The District Judge found that no citation had been served on Hurro Lall 
Shaha in 1877, and that the will was not genuine, and on these grounds 
revoked the probate. 

Kamona Soondury Dassee appealed to the High Court. 

Baboo TrotJockifa Nath Miltrr, for the Appellant, contended, that the 
District Judge of Pubna had no jurisdiction to revoke the probate granted by 
the Judge of Bajshahye ; see the case of In the nuttier of the Petition of Kasi 
Chundcr Mozooindar (1. L. B., G Cal., 440). The petitioner had not sufficient 
interest in the property of Huri Mohun to entitle him to maintain the suit. 

Baboo Mohinfi Mohun Roy and Baboo Shooshce Bhooshun Dutt for the 
Bespondent. 

The Judgment of the Court (McDoNliLL and FlKl-D, JJ.) was delivered by 

Field, J. — In this case the plaintiff asks for the revocation of probate of a 
will alleged to liave been executed by one Huri Mohun Shaha as far back as 
27th Magh 1279 (8th February 1873). Huri Mohun Shaha, the alleged testa- 
tor, died in the following month, that is Falgoon 1279. No application for 
probate of the alleged will was made until some four years [672] after the 
testator’s death; and probate was granted on the 22nd June 1M77. The 
present petition for revocation of this probate was presented to the Court of the 
District Judge of Pubna on the 22nd May 1880 ; and the petitioner explains 
his delay in applying for revocation by saying that he had no information as 
to probate of the alleged will having been granted until a few months before 
making this application, when for the first time ho became aware of the grant. 
Now the District Judge has dealt with the materials put forward by the 
petitioner and with the evidence produced as to the execution of the will in a way 
that is, to our minds, not altogether satisfactory. There are certain observa- 
tions in his judgment with which we are unable to concur. We may niention, 
as an example, his remarks as to the possession of certain ornaments by the 
alleged testator’s widow, Kamona Soondury Dassee. Wo do not think that it 
is at all probable that a Hindu widow w^ould have sold her ornaments, which 
are her own stridhun, and applied the proceeds towards the payment of her 
husband's debts. In consequence of not being able to accept the District 
Judge’s reasons for the conclusion at which he has arrived, w^e have reconsidered 
the whole evidence and have arrived at an independent conclusion of our own. 
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Before dealing with the evidence as to the factnm of the will, it is neces- 
sary to dispose of two points which have been raised by the pleader for the 
appellant. These points are : Jirst, that the District Judge of Pubna had no 
jurisdiction to revoke the probate; and secondly, that the petitioner had not suffi- 
cient interest in the property of the alleged testator to entitle him to maintain 
this suit. 

As to the first point, it is admitted on all sides that probate of the will was 
originally granted by the District Judge of Rajshahye, and that between June 
1877, the (late of the grant of probate, and May 1880, the date on which the 
petition for revocation was filed, the Pubna District was removed from the local 
limits of tlie jurisdiction of the Kajshahye Court, and was constituted into a 
sepJirate Disti ict Judgeshi]). Now it is said, that because the probate was 
originally granted by the District Judge of Rajshahye, the application for 
revocation [573] ought to have been made to the same Judge in his Court at Raj- 
shahye and not to the District J udge of Pubna ; and, in support of this contention, 
the case of In the matter of the Petition of Kasi Ch under Mo zoomdar (1. L. R., 6 
Cal., 440) lias been relied upon. We think that that case is not on all fours 
with the case with which we have now to deal. Jn that case tlie statement, 
alleged to be false, and in resjiect of which the Court was asked to sanction a 
criminal prosecution, was made in proceedings which had been commenced 
and completed in the district of Rajshahye. The application in the present 
case is not concerned merely with iiroceedings that have been commenced and 
concluded in the Rajshahye Court. No doubt, if this application be successful, 
the grant of administration made by the Rajshahye Court will be cancelled ; 
but the preFent proceedings are distinct from the former proceedings, —the 
allegations are different, the evidence is different, there is a new party, and 
the trial is inter ijartcs and not e,v parte, Hection 235 of the Indian Succession 
Act (which is applicable to Hindu wills) enacts, that “ the District Judge shall 
have jurisdiction in granting and revoking probates and letters of administra- 
tion in all cases within his district.” Now, in order to ascertain what is a case 
within his district, we must turn to s. 244, whicli directs that, in petitions 
for probate, tJio following, among other particulars, shall be inserted, — viz,, 
that the deceased at the time of his deatli liad his fixed place of abode, or had 
some property, moveable or immoveable, situate wtliin the jurisdiction of the 
Judge. Now, it is clear from these words, that, in order to determine the district 
within which a case for grant of probate is to be instituted, we must see whether 
the deceased, at the time of his death, had his fixed place of abode, or had some 
property, moveable or immoveable, situate within the jurisdiction of the 
particular District Judge to whom the application is made. There is no 
similar provision in exj)i< ss language .applicable to a case of revocation of 
probate ; hut it a])pea!’s to us that the reasonable construction is, that the 
same test of jurisdiction is to be applied. Were it otherwise, there is no test of 
jurisdiction to he found in the Succession Act, arul it is admit-[574]ted that 
if we are to look for that test in the Code of Civil Procedure, the case has 
been pro])erly instituted in the Court of the District Judge of Pubna. Now 
it is admitted, that the testator, at the time of his death, had his fixed place 
of abode and also h.ad property within the jurisdiction of the Pubna Court. 
Section 18 of the J3engal Civil Courts Act provides, that the “ Local Govern- 
ment shall fix, and may from time to time vary, the local limits of the 
jurisdiction of any Civil Court under this Act ; ” and under the provisions of 
s. 15 of the same Act, a District Judge is a Civil Court within the meaning of 
the Code of Civil Procedure. It is clear that the Local Government, in the 
exercise of the x)ower hereby conferred, varied the local limits of the Rajshahye 
Court. It is also clear that, after tlie Pubna District had been constituted a 
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separate jurisdiction with separate District Court, any petition for grant 
of probate of this will must have been presented to the Pubna Court, inasmuch 
as the deceased resided and had property witliin the local limits of tliat Court. 
It follows from what has been already said, that, if the Pubna Court had 
jurisdiction to grant probate, it had also jurisdiction to revoke. Then, is this 
latter jurisdiction affected by the fact of tlie grant liaving been made in the 
Rajshahye Court ? We cannot see that it is, more especially as the judicial 
jurisdiction of the two Courts is exactly equal, and neither party suffers any 
disadvantage by the revocation-suit being tried at Pubna. On the contrary, 
there is a positive advantage to the parties and their witnesses, inasmuch as 
Pubna is nearer their houses than Rajshahye. There is nothing to show that, 
by having the revocation -suit tried at Rajshahye, it would come before the 
same Judge who originally made the grant, and indeed it has been admitted 
that this would not be so, while it may well he that the jurisdiction of the 
Rajshahye Court has been taken away by tlie removal of the Pubna District 
from the loctal limits of its jurisdiction. For all these reasons, wo tliink that 
the petition for revocation was properly presented to tlie Pubna District Judge. 

The second question is concerned with tlie right of the plaintiff to main- 
tain this suit. Tt appears to us, that the plaintiff, who [573] is admittedly the 
next presumptive reversioner, had a suflicient interest in the property with which 
this will deals to entitle him to maintain a suit in respect of such property. 
In support of tliis view we may refer to the case of Hance Atiund Kunwar v. 
The Court of Wardn (1. L. R., 6 Cal., 761), decided by the Privy Council on the 
19th Novemher 1880. Then, inasmuch as tlie plaintiff had a suflicient interest 
in the propei'ty to maintain a suit in i*ospect thereof, we think, upon the autho- 
rity of the case of Nobcen Chundra Sil v. JJhoho Soondnrn Dahee (I.L. H. 6 Cal., 
460), that he was entitled to maintain this case for the revocation of the probate. 
Having disposed of these two preliminai'y points, we now turn to the evidence 
as to the factum of the will. 

(The learned Judge then went into the evidence as to the execution of the 
will, and found it was insufficient to enable the Court to come to the conclu- 
sion that the will had lioon executed by Huri IMohim Shaha, and continued:) 
In the first place, the application for iirobate of the will was not made until 
nearly four years after its execution. Now, the will contains a recital that it 
was executed in order to provide for the ])ayinent of certain debts that were 
due by tlie testator ; and the fact that no probate of the will w’as ajiplicd for 
till nearly four years after the testator’s death, which occurred soon after the 
execution of the will, is not very consistent wdtii this recital. In the second 
place, no special citation was served upon the petitioner, who w^as the next 
presumptive reversioner. We think that, in every case in whicli iirobate of a 
Hindu will is .asked, a special citation ouglit to be served upon those persons 
whose interests are directly affected by the will. In this case no such special 
citation was served. Tt is said that it is not the usual practice in the mofussil 
to servo anything more tlian a general citation. There may lie some truth in 
this statement, and in dealing with the case now' before us, we, in consequence, 
assign less weight to this consideration than \vo inigiit give to it, if a more 
careful practice prevailed. Wo dosiro to observe, how'ever, that the practice of 
a mere general citation in all cases is one wdiich in this country may tend to 
encourage fraud, [S76] and the fabric.ation and propounding of forged wdlls. 
Section 250 of the Succession Act vests the District Judge wdth full discretion, 
which should bo exorcised with proper care : and when a wall is propounded 
which alters the devolution of property, a special citation should be directed 
to be served upon the person or persons who is or are ini mediately affected by 
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tho will. The other grounds on which the learned Judge was of opinion that 
the will liad not boon executed by Iluri Mohun are not material to this report. 
Taking all these facts into consideration, and further having regard to the 
positive evidence which lias been produced to prove the execution of the will, 
it appears to us, although we do not agree in tho judgment of the District Judge, 
or in tlie reasonings upon which lie has arrived at his conclusion, that this 
conclusion is substantially correct, and that we ought not to interfere with the 
order for revoking probate of tho will. 

This appeal must, therefore, be dismissed with costs. 

Ap 2 )cal dismissed. 


NOTES. 

[REVOCATION OF PROBATE— 

The reversioner has suflicient interest : — (1902) G C. W. N. 912 ; (1894) 21 Cal. 639 ; (1909) 
10 C. L. J. 263 ; but not one who is merely a legatee or creditor : — (1894) 17 Mad. 373 ; nor 
one disputing tho testator’s title to the property : — (1889) 17 Cal., 48 ; (1904) 6 Bom., L. R. 
966. The mere absence of si>ecial citation is not \iust canse — (1890) 18 Cal., 45 — otherwise, 
as toyeiieral citation, 12 Bom., 164.] 


[8 Cal. 576] 

APPELL.\TE CIVIL. 


The !2Hth February, 18H2. 

Present : 

Mil. Justice Cunningham and Mu. Justice Field. 


Leelaiiund Singh Plaintiff 

vet'sus 

Hamidooddin and others Defendants. 


Construction of document — Compromise — Release — “ All present and 
future liabilities. '* 

General words used in a deed of compromise or in a release must bo confined to matters 
of tho same nature and forming part of the transaction which the parties had in view. 

• Appeal from Appellate Decree, No. 1933 of 1880, against tho decree of W. Verner, Esq., 
Officiating Judge of Bhagalpore, dated the 26th June 1880, reversing the decree of Baboo 
Koylash Chiinder Mookerjoo, Officiating Subordinate Judge of that district, dated the 27th 
September 1879. 
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Directors of the London and South- Western Railway Co, v. Blackmore (L. R., 4 H« L. , 610) 
followed. 

This was a suit for arrears of rent instituted in the Court of the First 
Subordinate Judge of Bhagalpore, on the 4th [677] of June 1879, to 
recover arrears of rent for the years 1283 (September 1875 — August 1876), 
1284 (September 1876 — August 1877) and 1285 (September 1877 — August 
1878) Fuslee. One of the defendants was Bhoobun Chunder Eoy, and 
the others were his co-sharers, the heirs of one Kamiruddin, wlio, in his 
lifetime, had been the co-sharer of Bhoobun Chunder Roy. The arrears sued 
for had all accrued in the lifetime of Kamiruddin. It appeared that Kami- 
ruddin had formerly been the plaintiff’s agent, and in the present suit his 
heirs put in a written statement, in which they asserted that the plaintiff* had 
brought a previous suit against them in respect of the agency, and that, by a 
compromise entered into in that suit on the IGth of May 1879, the plaintiff* had 
released them from all present and future liabilities ” including the liability in 
question in this suit. In respect of this defence, the Judge of the Court of First 
Instance said : “ Wo come now to consider the most important issue, namely, 
whether the plaintiff* absolved the defendants from all liability by his deed of 
compromise. The compromise is to bo construed by reading it las an entire 
document, and not merely by reading some portions of it on which the defen- 
dants laid much stress. The compromise was ofl*ected between the plaintiff* and 
the heirs of Kamiruddin in a case where he sued them for money and accounts 
in the hands of his deceased agent, and also for recovering certain moveable 
properties that were in his hands, which we find fully set forth in the begin- 
ning of the compromise. In one portion of the instrument it is mentioned, that 
the plaintiff* would not ask for accounts from tlie defendants whether their 
claim was included in that suit or not. It was also mentioned that the plaintiff 
would be at liberty to contest the demands of third parties. In the seventh 
paragraph of the instrument it was mentioned, that the defendants would pay 
the plaintiff Rs. 10,000 and the plaintiff thereupon acquitted them from all 
present and future liabilities. The defendants contend that these terms are 
very wide and may include all sorts of liabilities ; but I am of opinion that 
this is an unreasonable construction of that document, for it was merely a 
suit for recovering accounts, money, and other moveables in the hands of the 
plaintiff’s deceased agent, [678] and the terms of the compromise should be 
confined regarding those items of the claim, or, in other words, regarding those 
moneys which wore in his hands in the capacity of an agent. In the present 
case the claim is regarding arrears of rent, and in this case Bhoobun Cliundor 
Roy is a coparcener of the defendants, they are both principals, not agents, 
and both of them are jointly liable to pay rent. It is true that they are sharers 
of one moiety of the disputed jote ; but the plaintiff has sued them jointly, and 
their respective liability was undetermined before. In that state of things it is 
unreasonable to suppose that the plaintiff’ absolved the defendants from their 
liability to pay him even his due rent, which is quite unconnected with that 
case.” The Subordinate Judge gave the plaintiff* a decree against all the defen- 
dants, which was reversed on appeal, the District Judge holding, that the deed of 
compromise covered the claim in the present suit. The plaintiff* appealed to 
the High Court. 

Mr. Twidalc and Moonshi Mahovicd Yusuf for the Appellant, argued, 
that, by the terms of the solehnama, the claim involved in the suit in which it 
was filed, as well as claims of a similar nature — i.c., claims for accounts of 
moneys received by, Kamiruddin in Jiis capacity of manager, were alone 
settled ; and that the ‘District; Judge had failed to take into consideration that this 
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was a suit for rent due not merely by Kaniiruddin liiinself, but by him jointly 
with Bhoobun Chunder Roy. 

Moonshi Scrajul Islam for the Respondents. 

The following Judgments were delivered by the Court. (CUNNINGHAM and 
Field, JJ.) 

Cunningham, J. — Tliis was a suit for rent. The only question is, whether 
tlie claim was comprised in tlio deed of compromise, whicli was executed 
previously with reference to a former suit between the parties. The 
language of this deed is, in several places, somewhat general, and extends 
to claims of every description. In construing it, the view taken by the 
original Court is, that it deals with a particular claim, namely, the 
[579] subject of the former suit, which was a certain account to be rendered 
as an agent, and certain sums of money to be recovered, for which the defen- 
dants, in the former suit, wore responsible. I think the general expressions 
used in the deed of comiiromisc must, according to the well-known rule of inter- 
pretation, be confined to matters of the same nature, and forming part of the 
transaction which the parties had in view. 1, therefore, agree with the view 
taken with regard to the compromise by the original Court, and think that the 
appeal, so far as regards this part of the case, must be allowed. 

The result is, that the decision of the lower Appellate Court must bo sot 
aside, and the case remanded for trial of the other points raised in the petition 
of appeal to this Court. 

Field, J. — In this case the plaintid’ sued two persons — namely, Bhoobun 
Chunder Roy and the heirs of Karairuddin Mahomed, for rent of an ijara for 
1283 to 1285. It appears that Kamiruddin Mahomed was in the employment 
of the plaintiff as gomashta ; and, after his death, the plaintiff had brought a 
previous suit against the heirs of Kamiruddin in order to have an account of 
the moneys received and disbursed by Kamiruddin Mahomed during the period 
of his agency. That suit was terminated by a compromise dated the 16th of 
May 1879, and the question which we have to decide in this case is, whether 
that compromise was intended to embrace, not only the subjects which wore 
then in dispute between the parties, but also the claim for rent which forms 
the subject of the j)rescnt suit. 

I concur with my learned colleague in thinking, that the proper construc- 
tion to he put upon that compromise is, that it was not intended to embrace 
the claim winch forms the subject of the present suit. It is a general rule of 
construction that general woids in a release are t« bo limited to that thing or 
those things which was or were in the contemplation of the parties ; see the 
judgment of Lord WESTDUllY in tlie case of the Directors of the London and 
South-Western liaihcaif Company v. Blachnorc {L. R., 4 H. L., 610). In that 
case the words of the release ^^ere [580] quite as general as the words which 
are to be found in the solehnama in the present case. It was a release of “ all 
claims and demands therein mentioned and for or on any other account or 
claim whatsoever.” 

1, therefore, concur in reversing the decision of the District Judge, and I 
also agree that the case must be remanded to him for a decision of the other 
questions raised in the petition of appeal to this Court. 
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The costs of this Court will abide the result. 

Appeal allowed and case remanded. 


NOTES. 

[ I. RECITALS— THEIR VALUE IN INTERPRETATION OF DEEDS— 

The following rules taken from Norton on Deeds (1906) 2nd Edii. pp. 181 — 199 will be 
found very useful. The authorities on which they arc based aic there set out in extenso : — 

i. If both the recitals and the operative part of a deed are clear and unambiguous, but 
they are inconsistent with each other, the operative part is to be preferred. 

“ If the recitals arc ambiguous and the operative part is clear, the operative part must 
prevail per LORD ESHER, ^I.R. e.r parte Dawes (1886) 17 Q.B.i). 275 (286). 

It follows that a specific description of property or a apccilie statement of what is 
intended to be done contained in the operative part will not be controlled by a general 
description, or a general or ambiguous statement, contained in the recitals. 

ii. “ If the recitals arc clear and the oper.itivc j>art of a deed i.s ambiguous, the recitals 
must govern the construction ”, per LORD Esher, M.R. ex parte Dawes (1886) 17 Q. B. D. 
276 at 286. 

It follows that a specific description of property, or a specific statement of what is 
intended to be done, contained in the recitals, will not be enlarged by a general description, 
or a general or ambiguous statement, contained in the operative x)art. 

iii. The most striking instance of the generality of the operative words being controlled 
by the recitals occuns in a reloa.so, (also, powers-of-attornev’, etc.) 

iv. A misrocital will not affect the deed, if it lie sufficiently clear wbat is intended. 

V. A misrecital may inlluencc the construction. 

vi. A misrccital may operate by way of estoppel. 

vii. A recital in a deed may operate as a covenant, whore it appears to have been the 
intention of the parties that it should so operate. 

II. RECITALS IN RELEASE MAY RESTRICT GENERALITY OF OPERATIVE PART 

‘‘If a release is given on a particular consideration rci’itcd, notwithstanding that the 
release concludes with general words, yet the law', in order to prevent surprise, will construe it 
to relate to the particular matter recited which was under the contemplation of the parties, 
and intended to be released LORD Hardwicke in Ramsden v. Hyltvn (1751) 2 Vos. 

Sen. 306 (310). 

“ The general words in a release are limited alwa>s to that thing or those things w'hich 
were specially in the contemplation of the jiarties at the time when the leleasn was given.”; — 
London and South Western Railway Co. v. JRackmoie (1870) L. K. 1 11. L. 610 (623) ; Tunwr 
V. Turner (1880) 14 Ch. D. 829 ; In re Verldns (1898) 2 (’li. 182 (190). 

Thus, this maxim has been applied to restrict the general words in the operative 
part to those; mentioned in the recitals, when they were specified debts (Payler v. Homersham 
(1815) 4 M. &. S. 428) ; specified objections to title {T^oid Biagbroke \. Inskij) (1803) 8 Ves. 
417) ; specified causes of action {Simons v. Johnson (1832) 8 B. A. Ad. 175) ; specified assets in 
the release to the administrator {Turner v. Tunwr (1880) 14 Ch. D. 829). 

Similar constructions have been placed on powers of attorneu (Darby v. Contis d} Co., 29 
Ch. D. 500; IVTiYsoii v. Jt ni" enjoy Coondot). 10 Cal. 901 P.C.); indemnity bonds {Boyes v. Bluck 
(1863) 13 C. B. 652) ; rjuarantees {Bain v. Cooper. (1842) 9 M. & W. 701). 

Norton on Deeds, (1906) p. 198, gives instances, where on this principle emi zcif/iowf 
mention in recitals, general words were cfnifiimd to what the parties h.id in contemplation ; 
see Turner v. Turner (1880) 11 Ch. D. 827; hyall v. (1861) 6 H. & N. 337 ; 

Chohmyndeley v. Clinton (1817) 2 ^Rler. 171, 853. This case was cited in argument to support 
that a thing not in the contoinplation of parties should b(* excluded from the document : — 
(1904) 14 M.L.J. 175, (right of survivorship in a partition between two daughters — upheld); 
(1903) 31 Cal., Ill at 125, '(description in ekrarnamah as mahk, proprietor ; contention from 
context, that only trustee was meant — not upheld).] 
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[8 Gal. 580 : 11 G.L.R. 414] 

CRIMINAL REFERENCE 


The 6th March, 1 882, 

Present : 

Mr. Justice Cunningham and Mr. Justice Tottenham. 


Bradloy 
versus 
Jameson. ' 


Crhiiinal Procedure Code CAct X of 1872), ss. 297, *518 — Injunction — 
Review of order — Revival of order which has been quashed — 

Hiqh Court, superintendence of — Reference — Charter Act, 21 and 
25 Viet., c. 101, s. 15. 

On the 7tli of June 1881, the Assistant Commissioner of Hylakandi, in Sylhet, passed 
an order under s. 518 of the Criminal Procedure Code, that the manager of a certain tea 
garden should discontinue holding a market on Thursdays until further notice. On the 25th 
of August 1881, the Assistant Commissioner reviewed this order, and having come to the 
conclusion that he had no power to issue a permanent injunction, struck the case off the die, 
at the same time referring the matter to the Deputy Commissioner. The latter declined to 
interfere, informing the Assistant Commissioner that he saw no illegality in his order. 
Thereupon the Assistant Coinniissioncr passed an order declaring that his order of the 7th of 
June 1881 remained in full force. On a reforenco to the High Court, made by the Officiat- 
ing Sessions Judge of Sylhet under s. 2U7 of the Code of Criminal Procedure. — 

Held, that the ^lagistrate having, on the 25th of August 1881, set aside his order of the 
7th of June 1881, and struck the case oil the file, he had no power to revive it without a fresh 
proceeding. 

C»81] HM also, that the jMagistratc had no power to pass a perpetual injunction under 
s. 618 of the Code of Criminal Procedure. 

Oojn Mohim Midlick v. Tnramnni Choivdhraiii (I. L. R. 5 Cal., 7) followed. 

Held also, that orders made under s. 518 of the Code of Criminal Procedure not being 
orders made in a judicial proceeding, the High Court had no power to deal with them under 
s. 297 of the Code of Criminal Procedure ; but the order of the 6th of September 1881 being 
illegal, the High Court would set it aside under s. 15 of the Charter Act, 24 and 25 
Viet., c. 104. 

In the matter of the Petition oj Chunder Nath Sen (I. L. R. 2 Cal., 293) followed. 

This was a reference under s. 297 of the Code of Criminal Procedure (Act X 
of 1872) by the Officiating Sessions Judge of Sylhet, the terms of which are as 
follows : — 

The facts of the case are, that the managers of Phencha Cheera and 
Katti Cheera Tea Estates have established two markets on the same day of the 
week close to each other. The Phencha Cheera market is the older of the 
two. The Sub-divisional Officer of Hylakandi, on the 7th of June 1881, has 
ordered that the Katti Cheera manager should discontinue holding his market 
on Thursdays until further notice. The reasons which he gives in his order for 
passing it are as follows : — ‘ All persons bringing articles for sale must pass 
through Phencha Cheera Bazar, and it they sell their wares there, instead of 

* Criminal Reference, No. 241 of 1882, Lettefr No. 1116, ‘from the, prder made by 
W. F. Meres, Esq., Officiating Se-ssidns Judgd of Sylhet, dated the 13th December 1881. 
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at Katti Oheera, it will be open for some ill-disposed person to raise a row 
between the coolies of each garden by alleging that the Setakandi coolies are 
stopping the supplies of the Katti Cheera coolies.’ The Assistant Commis- 
sioner subsequently reviewed this order on the 25th August 1881, remarking 
that he had no power to pass a permanent injunction, and ‘ struck the case ofif 
the file ’ referring the matter to the Deputy Commissioner of Cachar. The 
Deputy Commissioner, however, declined to interfere, and informed the Hyla- 
kandi Magistrate that he saw no illegality in his order. The Assistant Com- 
missioner, on receipt of this communication, passed the following order on the 
Gth of September 1881 — ‘ Inform Messrs. Bradley and Jameson that the Deputy 
Commissioner declines to interfere as Collector, and that, therefore, my order 
under s. 518, Criminal Procedure Code, remains in force.’ 

“ The above order and the order directing the discontinuance of the Katti 
Cheera market on Thursdays appear to me to be bad in law ; firstly, because 
the Assistant Commissioner had no power to pass an injunction witliout any 
limit as to time ; and secondly, that ho could not legally revive his order of the 
Gth September without further enquiry.” 

[d 82 ] The case was not argued. 

The Judgment of the Court (Cunningham and Tottenham, JJ.) was 
delivered by 

Cunningham, J. —We think that the Magistrate, having, on the 25th 
August 1881, set aside his order of June 7th, 1881, and struck the case off the 
file, had no power to revive it (without a fresli proceeding) by his order of Gth 
September, and that ho had no power, under s. 518 of the Criminal Procedure 
Code, to pass a perpetual injunction : see Gopi Mohun MulUck v. Taramoni 
Chowdrani (I. L. B., 5 Cal., 7). Orders under s. 518 not being judicial pro- 
ceedings, we have no power to deal with the present case under s. 297 ; but we 
infer from the judgment in In the mailer of the Petition of Chiinder Nath Sen 
(I. L. E., 2 Cal., 293), that the ortler being, in our opinion, illegal, wo can 
deal with it under the Charter. Wo, therefore, set it aside. 

Orders set aside. 


NOTES. 

[ 1. CRIMINAL PROCEDURE— PERPETUAL INJUNCTION— 

An order indefinite as to time is not bad: — 34 Cal., 897 11 C. W. N. 912; but one which 

contemplates duration, perpetual or beyond the statutory period is bad ; — b Cal., 7 ; 8 Cal. 680; 
10 All., 115; 17 A. W. N. 50; 27 Cal., 918; 7 C. W. N. 140. Nor can the same end be secured 
by successive orders: — 11 C. W, N. 79. • 

II. HIGH COURT’S INTERFERENCE UNDER THE CHARTER ACT— 

See also (1891) 19 Cal. 127.] 
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JUGGUT MOHINEE DOSSEE V. 


[8 Cal. 882] 

ORIGINAL CIVIL. 


Tho 7tli March, 

Pkesent : 

Sir Richard Garth, Kt., Cihep Jctstice, and Mr. Justice Pontipex. 


.liiggut Moiiinoo Dossee Defendant 

versa H 

Dwarka Nath By sack and others Plaintiffs. 


Suits between Hindu i nhahiiants of Calcutta — Geo. Ill, 

c. 70, s. 17 — Difference in law applicable in Calcutta and the mofnssil — 
Equity and good conscience — Buildings on land — 

Ownership in land and buildings. 

At a Sheriff’s sale, one Templeton bought a Hindu widow’s interest in certain land in 
Calcutta ; after passing through several hands, the land was purohased by the defendant. 
Between the possession of Templeton and the defendant, an intermediate holder built a house 
upon the land. The plaintiff, a reversionary heir to the estate after the widow’s death, sued 
the defendant to recover possession, of the house and land. The defendant admitted the 
plaintiff’s claim to possession, but contended that he was entitled to be paid a fair price for 
the buildings, or to remove the materials. 

th.at he was neither entitled to compensation, nor to remove the materials, and 
that the question raised in the suit could not bo said to he a [583] question of either succes- 
sion or inheritance so as to admit at the Hindu law being applied as directed by Geo. HI, 
c. 70, s. 17, but that the law applicable to the case was the law of equity and good conscience 
as administered by the Courts of Equity in England. 

The case of Thakoor Chiouler Paramanick (B.L.R. Sup. Vol., 595) discussed. 

Appeal from the decision of WiLSON, J. 

One Dwarka Nath Bysack, the original plaintiff in this case, was one of 
the grandsons of Russick Loll Bysack, who died in 1821, leaving him surviving 
a widow and three sons — viz., Rajnarain, Rajkisto, and Joykisto, who, being 
the members of a joint family of the Bengal school, succeeded to the property 
of Russick Loll. 

In 1826, Rajkisto died intestate, leaving him surviving his widow, Opoorba 
Chandra, his sole heiress. In 1829, Opoorba Cliandra brought a suit for 
partition of the family property, in which suit one Templeton was attorney for 
all parties, and in this suit slie obtained a decree declaring her entitled to an 
undivided one-third share in the family property and directing a partiton ; and 
in 1832, the Commission of Partition affirmed this allotment. Possession of 
her one-third share was formally given to her by the Sheriff on the 14th 
January 1833. Templeton, on the 25th July 1833, in order to recover the 
cof;ts entailed in this suit, seized and put up for sale the right, title, and 
interest of Opoorba Chandra’s sluire in the family property, and at the Sheriff’s 
sale himself became the purchasei*. The property at this date consisted of a 
piece of untenanted land in Shibtollah Street, containing about 14 cottahs. 

On the 22nd August 1834, Temideton convoyed the property to Gooro Dass 
Dutt and Shamal Dass Dutt. 
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In 1843, Ciooro Dass and Slianial came to a partition, when the part of 
the property, tlio subject of this suit, fell to Shanial Dass. 

In 1849, Rajnarain Bysack died, leaving two sons, wlio, however, died 
prior to this suit. 

In 1853, Shainal Dass Dutt died, leaving* a son Hajendro Chunder, who, 
in 1855, built upon the land, and in I860 conveyed the land and hiiildings to 
one Baipeary Dosseo, his aunt. 

[584] In 1865, Joykisto Bysaek died, leavinj,^ him survivinf^ two sons, 
(lopaul Loll and Dwarka Nath Bysack (the oiij*inal i)laintitT in this suit). 

On the 26tli -October 1869, Opoorba Chandra, the widow of Uajkisto 
Bysack, died ; and on her death Gopaul Loll and Dwarka Nath, the only 
nephews of Rajkisto then alive, became entitled to the one-third sliare allotted 
to Opoorba on partition. 

In 1870, (jopaul Loll died intestate, leaving four sons (who were made 
defendants in the present suit). 

I'jarly in 1878, Rai])eary divided the land conveyed lo her into twoi)arcels, 
such parcels being known as No. 40 and No. 41, Sliibtollah Street; and on the 
2Gth July 1878, she conveyed No. 40, Shibtolhih Str(*et, to the defendant 
Juggut Mohinee Dossee. 

khii’ly in 1881, about eleven and-a-lialf years after the death of Oi)oorba 
Chundra, Dwarka Nath By sack brought this suit against Juggut Mohinee 
Dossee (making the sons of Gopaul Loll and a daughtei’ of one of the sons of 
llajnarain, wlio were the other reversionary heirs, defendants, as they refused 
to join with him in bringing the suit) to recover ])oss('ssion of the property, 
ami asking for mesne profits from the 26th July 1878. 

The defendant Juggut Molnnee, in her written statement, denied the 
identity of the land in ^luit wdth the land sold by the Sherill to Temideton, and 
stated tliat llaipeary had been in possession of the land for forty-live years 
adversely to the plaintiffs and the other rov(n*sionai\\ heirs, and submitted that, 
assuming it to be identical with the land bought by 'renipleton, she was entitled 
to comi)ensation at the rate of 4,000 rupees for the value of the buildings erected 
on the land by her predecessors in title with the accpiiescence of the plaintiff’s 
and the persons through whom she claimed, and that slu* was entitlt‘d to a 
further sum of Bs. 1,000 for rei)airs which she had executcMl. 

^Ir. lion ncrjr(> iind Mi'. 7'. ,1. A pair for the Plaintilfs. 

]\Ir. Pdlit and IMr. C.'lhilt for the Defendant. 

At the hearing in the Court below, the defendant Juggut Mohinee admitted 
the facts stated in the plaint, and the identity of the [585] land, but claimed 
to bo entitled to remove the buildings, or to compensation for them. An 
objection was also taken that the reversionary heirs not being plaintiffs, the 
suit could not iiroceed, being a suit for possession of the whole property. It 
was also admitted by the defendant Juggut ^lohineti at the hearing, that the 
buildings were erected prior to the ])assing of Act XI of 1855. The question 
was also raised whethm- the case was governed hy Hindu law as being a 
question of succession or contract within the meaning of s. 17, Geo. Ill, 
c. 70. 

The reversioners were present in Court and consented to be joined as 
plaintiffs. 

WlliSON, J., held, that tlie case was not governed by Hindu law, not 
being a question of inheritance or contract ; and that the defendant Juggut 
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Moliinco ^vas not entitled to remove the buildings, or to compensation ; that 
s. .‘34 of the (jodo of Civil J^rocedure had no application to the case ; and that 
the roversioners niiglit ])e added as plaintiffs, and granted an adjournment for 
that jRii'pose. 

Siihse(piently, a decree was given for tlie plaintiffs, declaring them entitled 
to the house jointly as lieirs of tlieir ancestor Jlajkisto Bysack ; the original 
jdaintiff' getting half, and the rest of the plaintiffs lialf between them ; the 
lady taking a mother’s sluire, and the decree to he one for possession and 
accoimt of mesne profits from 2hth duly 1H78 : tlie defendant Juggut Mohinee 
to have credit for taxes, repairs, and all legitimate outgoings ; and to pay the 
costs of suit up to decree, crests of account being reserved; the parties to have 
lihei ty to apply. 

From this decision the defendant appealed. 

Mr. Puli I and Mr. C. Dutt for the Appellant. 

. Mr. Honnvrjoe, Mr. T. A. .ipeur, and Mr. D'KiniUihi for the Kos])ondents. 

Mr. contended tliat the case was governed by Hindu law, and 

that the plaintiff's ought not to have been allowed to recover possession of 
the buildings ; but if they did so, the appellant was entitled to have the value 
thereof paid him, and that the lower Court was wrong in giving the plaintiff's 
a decree [ 686 ] with costs, but should have given them only a partial decree 
without costs. The wliole case is a question of succession. The nuestion 
is, under wliat law docs it fall *? T say it is under Hindu law, and that, therefore, 
on the authority of the case of fn the mattar of Tliakoor Chander Puramantek 
(B. fj. R., Su]). Vol., 505), 1 am entitled to the buildings. [PoNTIFE.N, J. — 
That case does not apply to a person who knowingly builds on lands belonging 
to another.] The case of Uussirk L(tll Miiddock v. Lokenath Kannokar 
(1. li. ii., 5 Cal., 688), shows tliat tlie Hindu law applies between Hindus in 
Calcutta. [(jAffTJI, C.J. — Witli reference to Tliakoor Chnndcr Pannnanick's 
cusr (R. fj. R., Sup. Vol., 505), it is difficult to say how the usage is to be 
applied, for if a Hindu gets into possession of land im])i*oporly though hand 
fid(\ and builds on it, he gets the buildings ; but if an Hnglishrnan did the 
same thing, he \\ould not get the buildings.! Under the Regulation of the 
1 7th April 1780, s. 27, all suits regarding inheritance, mairiage, and caste, and 
other religious usages or institutions, the law of the Koian with respect to 
Mahomc(lans, and those of tlie shastras with legard to Centoos, should 
be us6)d ; and in the following year this section was re-enacted with the 
addition of the word ‘ suer ossion.’ Tn the StatiUe-law relating to India, 
21 Ceo. III,c. 70, s. 17, enacted, that, between the native inhabitants of 
Calcutta, their inheritance and succe.ssion to lands, rents, and goods, 
and all matters of contract and dealing between party and party should 
bo determined, in the case of Mahomedans, by the law and usages of 
Mahomedans, and in the case of (lentoos, by the law and usages of the 
Geritoos ; and where one only of the parties shall be a Mahomedan or Centoo, 
by the law and usages of Ifio defendant. See Morley’s Administration 
of Justice in India, j). 174. This is a case of succession between Hindus, 
and is theiefoie to be governed by Hindu law. See Sarkien v. Prosonomo!/ee 
DoHser (1. Ij. R., 6 Cal., 794, at p. 808), in the judgment of Pontipex, 

J. [Garth, C.fl. — The question is, what is meant by ‘succession’? Does 
it mean the way in which property devolves ? Is a riuestion whether 
a house built on land forms part of the land [ 887 ] a (piestion of 
succession?! Act VI of 1871 and Act XT of 1855, s. 2, show that the 
English rule does not apply. The case of Bnssick Lull Muddock v. Lokenath 
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Kainiokar (T. Ii. R., 5 Cal., 888), is a case {;ovei'ne(l by Hindu law. No 
question of fact was there gone into as the case came on for settlement of 
issues; it was (iecidccl on the general principles of Hindu law. [Gauth, C.J. — 
The Court cannot take judicial notice of what the Hindu law is with regard 
to Hindu custom; that must always be proved.] Yes, hut there the (luostion 
was put on tlie general principles of Hindu law ; and was decided on the point 
as to whether the mere fact of A hei 4 proved to be the tenant of B, did not 
give to B as such tenant a right to remove the hiiildings. Tiiere is nothing to 
distinguish Baramanick case (H. L. K., Sup. Vol., 595) from the ])resent one, 
and Mr. Justice WILSON’S decision is in direct opposition to ]\irumanick' s case 
(B. L. K., Suj). Vol., 595). Tn tlie case of Naranaii Ruiihoji v. Blt.oJa(/ir (him 
Manjir (0 Bom. II. C. Be])., A. C., 80), the question of bomi tides was distinctly 
said not to arise. In Mookta Soondnree Choirdrant v. Mnihnoniiuith (those 
(22 W. B., 209 ), a house was sold to one jierson and the land on which the 
house stood to anothei', and there was no qu(‘stion either of succession or 
inheritance ; ljut I quote it to show that buildings and lands in the mofussil are 
treated separately. There is no ruling to show whether bjiiglish la\v applies 
to Hindus in (luestions of real i)roperty in Calcutta, but remarks have boon 
made in different cases, in tlie Manor of Li/oiis v. 'The Bast India (Jornpanif 
(1 Moore’s I. A., 175), which iioints out that the hhiglish law of inheritance 
was a])plicah]e in Calcutta only so far as it was applicable to tlui state of things 
in India. As to how far bhiglish law is to ho ajiplied, and what is to govern 
the case where it is inappli(jable to the habits and customs of the people, see 
Bam C'Oomar Coondoo v. Chtindrr Canto Mookerjee (I. B. B., 2 Cal., 233). In 
Sliihdas Bandapadna v. Bainondas Miikhapadpa (8 B. L. B., 237), it was held, 
that a house built upon land did not pass when the tenure was sold ; and in 
Kinoo Sint/h Bon v. Xusseerrooddeon Mahomed Choirdhrn (17 W. B., !)7), a 
tenant was allowed to rejnove a house ho built [S88] on land which was leased 
to him. As amongst Hindus and Mahomedans, bhiglish law has not been 
extended. The building having been tweeted with our money, we aiv. entitled 
to have something allowed us, on the ])rinci])le of Bant Asnuit Koocr v. Malta rani 
Indurjcet Koocr (B. Ij. B., Sup. Vol., 1003). 

Mr. O'Kuiealn tlie respondents.- It has been decider! that, subject to 
s. 17 of the English Statute, the law prevailing heie is English Luv Sacttf/e v. 
Bancharani Tatjore (Moilon’s Dec. by Montriou, 105). The same thing is laid 
down in The Advocate-denera I of Bemjal v. Banec Sni nomonec .Vossee (9 Moore’s 
I. A., 387). 1 say it is no r|uestion of succession, but one of accession, and English 
law^ apjdies. The question is, whether or no the land is the pj'opei ty of 
Bajnarain : you cannot sc])arate the house fi'om the land. The case of Thakoor 
Chunder Paraviauick (B. L. B., Sup. Vol., 595) is not a rule of Hindu law. 
Kegulation IV of 1793 enacts that the Zilla Coin ts are to decide these questions 
according to equity and good conscience. 1 shall show' that the ruling in 
ParamanieCs case (B. E. B., Sup., Vol., 595) is not a rule of Hindu la\v, hut is 
simply a usage which was found to act satisfactorily in the mofussil, and was 
decided according to equity and good conscience. The rules of t‘([uity and good 
conscience are not extended to Calcutta, finder the Hindu text (he plaintiff* 
is not entitled to take away the buildings, this being a case of contract. See 
Narada’s Institutes by Dr. Jolly, sec. 21, cha]). vi. The case of Sliibdas Ban- 
dapadhnii’ v. Bamoiidas Mukhapadluja (8 B. L. B., 237) is clearly cvoIvimI from 
rules of equity and good conscience, and will not thei’efore apply. The case 
of Parbntty Betrali v. Woomatara DabceilA B. E. B., 201) w'as a sjiecial case 
stated to the Court by both parties, and does not bear on the present case as 
there was a usage admitted. 
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Tlie following Judgments wore dolivcrcd by tbo Court (Garth, C.J., and 
PoNTIFEX, J.) 

Oarthi C.J. -Tlio jdaintid' in tins case suos as rovei'sionary Jioir of ono 
Kajkisto Bysack to recover [)osscssion of a house [S89] and land in the town 
of Calcutta, to whicli he claims to have become entitled on the death of the 
widow and heir of Kajkisto J^ysack. 

The widow’s estate in tliis property was sold under an execution aj^ainst 
her so lonj^ a.t,m as tin; year lH;b‘l, and purchased by a f*entleman named 'rein- 
])leton ; and from Templeton it ])asse(I into the hands of several persons in 
succession, the last of whom is the ])resont defendant. One of tlio.se ))er.sons, 
many years ago, built a house upon this land, which is known by the name of 
40, Shibtollah Street, and the only cpiestion in this a))i)eal is, whether the 
plaintiff, who is admittedly entitled to the land, is entitled to the bouse also. 

The defendant contends that the house is hers ; and that she is entitled, at 
the option of the [ilaintiff, either to be ])aid by him a fair j/rice for the house, 
or to be allowed a reasonable time, after the plaintilf has declared his ojition, 
for removin^^ the materials of it, and restorin^^ the land to the condition in 
which it was before the house was built. 

The defendant has proved no usaj^e or custom of Hindu law in support 
of this contention, but she relies mainly upon the Full Bench jud^jment in tlie 
case of Thdkoor Chuitdor Piirdinanirh (B. B. B., Sup. Vol., as Jayiiif* 

down a general rule of Hindu law to that elfect. Of course, if 1 took that 
view, I should feel bound to follow^the Full Bench Killing ; and I observe that, 
in the ca.se of Itussirk La 1 1 Mitddock v. Lohnuiih Konnokar (J. B. R, 5 Cal., 
688), a suit hetw'een landlord and tenant in Calcutta, that rule was follow'cd by 
the learned Judf'C w’ho tried this cause in the Court below. He seems, how’- 
over, to have considered that it was a rule of Hindu law, and that, in a suit 
between Hindus, he was bound in a matter of contract to abide by it. 

In this case the same learned Judj{e tliouf,dit that the rule did not apply, 
because the question here was, not ono of succession or inheritance or contract, 
within the mcajiin^* of the 1^1 Geo. IIT, c. 70, s. 17. 

I confess that, afttu- f^ivinj^ a j'ood deal of attention to the Full Bench 
jud^^inent, and to the authorities there referred to, I think that the huv laid 
down is not intended s])ecially as a [390] rule of Hindu law\ The learned 
Chief Justice, it is true, cpiotes cei tain Hindu authorities relatinj^ to the law of 
landlord and tenant and joint proprietors!) i]), but he also in suj)poi t of his 
conclusions relies upon the iVTahoinodan law and the civil law, as well as upon 
Act XI of 1855 of the Indian Be^dslature. 

It seems to me, therefoie, that the Full Bench leather intended to deduce 
from these various authoi ities a ) ule of equity and , ood conscience to be f^ene- 
rally observed in the mofussil ; and in the mofussil probably, even in the pre- 
sent day, such a rule would wordc c(iuitably. The sort of houses that are 
^^enerally found there are, for the most pai’t, readily I’emoveable ; and cutcha 
or semi-cutcha buildings, such as are erected by the poorer native population, 
have always been considered as in the natin-e of moveable proj)erty. 

But in Calcutta the case is very different. The Full Jlench Killing, if 
generally applied tbeie, would be pioductive of g)’eat inconvenience ; and, more- 
over, we are bound in Calcutta accorilingto the exiiress language of theChartei-, 
not by the law of equity and good conscience which prevails in the mofussil, 
but by the law of eiiuity and good conscience which was administered by the 
Supremo Court (see ss. 19, 20, and 21 of the Cluu’ter of 1865). That law, I 
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consider, is. {generally speakinj^, the self-same law of equity vvliicli is adminis- 
tered in our Courts in Enj?land. We are bound of course, in suits between 
Hindus, to i)ay all duo re^^ard to any Hindu law or usaf»e which can be shown 
to prevail in Calcutta ; but in this particular case, as 1 befoie observed, no 
attempt has been made to establish any such law or custom, nor has a single 
authority been cited before us, which, in my o])inion, justifies in any dc^n-eo the 
a])])cllant’s contention. We have no proof whatever as to where, or by whom, 
the house in question was built; but the builder must have claimed under 
Templeton, and must be taken to liave known perfectly well tlie limited nature 
of Templeton’s estate. Had Templeton himself built the house, it is clear that, 
u])on the widow’s deatli, he wouhl have had no rif,dit to remove it ; and it is 
dillicult to see how any one claiming under Temideton could have had a larf,w 
rif^Iit than he had. 

[891] I confess tliat I see no equity, but on tlie contrary a vast deal of 
injustice, in allowing a tenatit for life to build upon a i)roi)crty in such sort as 
to ruin a reversioner if he were comi)elled to i)urchase the buildin^^s, or, as an 
alternative, to deprive him of the use of his land durin;,^ the many months 
wliich ini^ht he occupied by the representatives of the tenant-foi--life in i)ullini» 
down the buildinj^s and lomoving the materials. Wliat mij^lit be a very just 
law in tlie mofussil, would operate in large towns as a monstrous evil ; and I 
believe that if the Api)ellant’s contention were well founded, the consequences 
in Calcutta would be most disastrous. 

1 think, therefore, tliat the Court below was right, and that the a])peal 
should bo dismissed with costs on scale 2. 

Pontifex, J. — Tlie plaintiff is entitled to have this case decided on the 
footing that Temidcton, tlie purchaser at the Sheriff’s sale, was aware ho was 
buying only the qualified interest of a Hindu widow. .\nd that being so, the 
fact that Templeton, or any one claiming through him, built on the land 
would not, in my oj^inion, apart from any question of Hindu law, give him or 
them an equity entitling him or them as against the reversioner to remove the 
materials. 

It has been argued that this is a (lucstion of ‘ succession,' and must, 
under 21 Geo. FIT, c. 70, s. 17, be governed by Hindu law. 

It appears to mo, however, that it is not a (piustion of succession or 
inheritance. 

The defendant in fact admits that the jilaintiff is entitled to succeed to the 
house, subject only tea right in the defendant to be comjiensatcd, which right 
does not accrue to the defendant until after the moment of succession. The 
right to compensation, or the alternative right to take away the mateiials, if 
such rights existed, would not to my mind be rights of succession or inheritance. 
And it has not been shown that such rights exist in Hindu law except in the 
case of conti-acts for tenancies where rent is ])aid. 

The statement of Narada referred to in the Full Tkmch case of Thakoor 
Chundcr Paravianick (13. L. K., Sup. Vol., »59o) is confined to that state [592] 
of circumstances. Nor does that Full T3ench case deal with the eciuity as a 
provisiem of Hindu law, hut, as it appears to me, decides it as a rule of equity 
and good conscience apjdicablc to the particular case, the ])i-opcrty being 
in the mofussil and the rule of equity and good conscience being the rule 
applicable. 

Nor would it necessarily follow tliat what might be a rule of equity and 
good conscience applicable to the country, would bo equally applicable to 
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Calcutta or a town. It would indeed be diilicult to apply a rule like this to a 
town, and as the rule in Narada does not include the present case, 1 think it 
would ho improper to extend it to tliat which the defendant only claims to bo 
an analogous case. 

Wo must, therefore, deal with the question accordin^^ to the usual equities 
applicable to cases in Calcutta, — namely, e<iuities administered by an English 
Court of E(|uity. And especially in this case the defendant, claiming as ho 
does throuf^h Temploto!i, a hhiropean, can, I think, claim no greater or other 
eciuity than Templeton himself would have been entitled to claim. 

I, therefore, think the plaintiff is entitled to recover free from any claim 
of the defendant to the materials of the house. 

Appeal dismissed. 

Attoi-noys for the A])pollant : Messrs. Mookerjee and Deb. 

Attorney for the Kespondents: Baboo M. D. Sen. 


NOTES. 

[RIGHT TO REMOVE BUILDINGS ERECTED BY ONE ON THE LAND OF 
ANOTHER - 

This Ccisi* WHS ck‘ci(k'(l on t-hci cxprt'ss ground that., orisiwj in Calcnlla and iwt hciin/ a 
matter of contract ^ vie. (as in theoasoof landlord and tenant --5 Cal., UHH), the law to he 
applied was the knglisli kaw, according to which (with certain exceptions) whatever is 
fixed t») the soil IxHJonies part of, and goes with, the soil. 

Th(‘ Indian law on tin; subject was discussed exhaustively by Sir V. lillASIlVAM 
AYVANOAK, J., in (i‘J03) ‘27 Mad., ‘ill: 11 M.L.J. ‘25, which declares the tenant’s right, before 
the detei niination of the tenancy, to di'inand compensation of the landlord or to remove 
fixtures ; after that piaiod, he cannot do so : (11)11) ‘21 M.L.J. H‘J1 (SANKAUAN NAIR, J., 
disscviinr/). 

The rights created bv (’stoppel stand on a dilTcrent footing. As to this, see IB Bom. f)0 ; 
17 Bom., 730; 21 All. 496 P. G. 

The case of (1811.5) ‘2‘2 Cal. B‘20 (H*21) was under the Land Ae-cjuisition Act the. tenant 
being in possession when the Act was applied, h(^ was held to be the person entitled under it.] 


[ 10 C.L.R. 359] 
[593] KUBB BENCH. 


The 11 th March, 

Bkj^sknt : 

Sill Bk’hari) Garth, Kt., Chikf Ju.stice, ]\Ik. Jcsttcr Bontifex, 
Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice rRiNSEi*. 


Kishori Bal Boy Plaintitf 

versus 

SliJirut Chuiidcr Mozumdar Defendant.* 


Court-fees Act ( VI I of 1 H7()), s. 17 Suit for possession and mesne profits — Stamp- 

fee pai/ahte on appeal. 

For the purposes of determiiiirig the stamp-fee payable on an appeal to the High Court, 
in i suit for possession and foi mesne profits, the claim for possiession and mesne profits is 
to ae taken as one entire claim. 

Chedi hat v. Kirath Chnml (T. L. H., 2 All., G8‘2) di.ssvnted from. 

This was u reference to ii Full Bench by Garth, C. J., as to the ))ropcr 
amount of stamp-fee payable on an appeal to the Higli Court. 

* Reference under s. 5 of Act VII of 1870. 
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The plaintiff, the appellant, brought a suit in the mofussil for possession 
of certain immoveable property, and also for mesne profits. The entire claim 
was valued at Ks. 1,24,997, of which sum Ks. 84,997 repiesented the value of 
the land, and Rs. 60,000 tlie amount of mesne piolits. 

In tlie lower Court the plaintiff recovered only a i)ortion of the land which 
he claimed, the value of which was Ks. 3,395. 

On appeal to the High Court, h. valued his claim at Rs. 1,18,600, and 
proposed to pay stam])-duty upon that entire sum. The Registrar considered 
that tliis sum consisted of two distinct claims within the meaning of s. 17 of 
the Court-Fees Act, - -that is to say, Rs. 61,602, being the dilferenco between 
the value of the property claimed in the Court below, and the Rs. 3,395, the 
value of land recovered, and Rs. 56,998 for mesne prolits,- and was of opinion 
that the appellant was bound to pay a stamp-fee not upon the Rs. 1,18,600 as 
a whole, but upon the two separate sums of Rs. 61,602 and Rs. 56,998. The 
appellant objected to ]jay the doul)Io stam])-fee, and the Registrar referred the 
matter to the Chief Justice. The Cliief Justice was of opinion that a claim 
for possession and for mesne profits [594] should be considered as one claim ; 
but inasmuch as the matter had been decided differently in ('hmli Lai v. Kirath 
Chand (1. Ij. R., 2 AIL, 682), lie referred the following (piestion to a Full 
llonch, — />., whetlier, for the purpose of determining the stamp-fee payable 
on an appeal to the High Court, the claim for possession and mesne profits 
should he considered as distinct and separate claims within the meaning of 
s. 17 of Act VII of 1870. 

Raboo Srlnath Doss, Baboo Mohini Mohun Ron, and Baboo Ta,ruchiath 
Sen for the Appellant. 

The Opinion of the Full Bench was given by 

Garth, C. J. — I think that the question refened should be answered in 
the negative. Having regard botli to the practice of the Com ts and to the 
language of the Legislature, it seems to me, that, in this country, the policy of 
tlie law has always been to allow a plaintiff to enfoice a claim for possession 
of land and for mesne pi’olits, either in one suit or two, as be may think 
proper; hut at the same time to induce liim, if theie is no reason to the 
contrary, to dispose of bis whole claim in one suit only. 

And there seems mucli good sense in this policy ; because in the generality 
of such cases, the plaintiff’s right to mesne profits follows liis right to 
possession, in tlie same way that in a money claim, a right to interest follow’s 
the right to the principal sum. The Court which decides the question of 
liossession has generally all the materials before it to decide at the same time 
the (piestion of mesne profits ; and it would be only entailing both upon the 
Court and the ])arties unnecessary expense and trouble, to try the claim in two 
different suits. 

A rule of the old Sadr Court, dated the 15th of June 1849, was as 
follows - 

“The Court are phrased, upon re-consideration, to cancel prosjiectively the 
rule laid down in the last sentence of paragraiib (i of Circular Order No. 29, 
dated lltli Juno 1839, which roi^uires that, in actions for real property, 
the mesne profits, unless reliiuiuisbed, shall he included in- the amount at 
[595] which the suit is laid, and to intimate that they may he made the 
subject of a subsequent suit, anything in rule 3, paragi aph 4 of Circular Order 
No. 28, dated 30th September i874, notwithstanding.” 

It would appear from this rule, that previously to the 15th of Juno 1849, 
a petitioner was bound to sue for pc^ssession and mesne profits in one suit ; but 
that, after that date, he might, if he pleased, bring a separate suit for the 
mesne prolits. 
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In accordance with this practice, the Legislature, in passing the Civil 
Procedure Code of 1859, seem to have contemplated the joinder, under ordinary 
circumstances, of claims for possession and mesne profits in one suit. Sections 
8, 9, and 10 of that Code, which were so much discussed during the argument, 
appear to me to favour that view. 

Section 8 allows several causes of action to ))0 joined in one suit, provided 
they are hy and against the same parties, and their total value does not 
exceed the jurisdiction of the Court. 

Section 9 i)rovides, that if two or more causes of action are joined in one 
suit, the Court may order separate trials, if it considers that such causes of 
action cannot conveniently he tried together. 

And then s. 10 enacts, that, for the i)urposes of ss. 8 and 9, a claim for 
possession and foi- mesne profits shall be deemed to bo distinct causes of 
action. This, 1 think, implies that a claim for possession and mesne profits, 
when joined in one suit, would, Init for this last section, be considered as one 
Cjiuse of action ; hut that, for purposes of jurisdiction, and of allowing the 
Court to order soi)arato trials, if necessary, such a claim was to be considered 
as embracing distinct causes of action. 

It must be borne in mind that, in both the old and new Codes, tlie Courts 
were at liberty, in a suit for i)ossession of land, to give mesne profits as well as 
possession, althougli the mesne profits were not claimed in the plaint ; and 
s. 8, as 1 take it, was intended to restrain the Courts from giving mesne profits, 
where tlie value of the land recoveretl, plun the mesne profits awarded, would 
have exceeded the jui isdiction of the Court. See s. 196 of the old Code, and 
s. 211 of the now Code. 

These same sections, whicli I have just (pjotod (196 and 211) afford also, 
I think, another strong argument in favour of my view. 

[S96] It is admitted, that when, under the ])ower thus given to the 
Courts, mesne profits are decreed as from the date of suit, the value of the 
land, pluH the amount of the mesne profits awarded, is for the purposes of 
stamp-fee to be considered as one claim ofily. The plaintilf in such ' a case 
has only to pay an additional fee in proportion to the amount of the mesne 
profits. 

Then let us supi^ose a case, where the plaintiff claims not only possession, 
hut also mesne profits fi*om tlie date of suit. Is he to pay a larger amount of 
stamp-fee than he would have paid if he had sued foi’ possession only, and the 
Court had awarded the mesne ])rofits without liis asking for them ? Why 
should he bo charged upon a different principle in the two suits, when his 
claim is virtually the same in each ? It seems to me that this would he an 
absurdity. 

Then let us proceed a little further. Let us suppose that the plaintiff 
claims both ])ossession and mesne profits, not from the date of the suit, but 
from a period antecedent to the date of the suit. Js he to pay stamp-fee in 
that suit as upon two distinct claims, when, if he had claimed mesne iiiofits 
only from the date of suit, he could only bo charged stamp-fee for the one 
claim ? That again would be most unrecasonable. 

The Court could only give him the mesne profits from the time when ho was 
entitled to ])Ossession, and whether he was so entitled as from the date of suit, 
or from a time antecedent to the date of the suit, the nature of his claim must 
be the same. For the jairposes of the Court-Fees Act, the claim can iiardly 
consist of several and distinct causes of action in the one case, and not in the 
other. 
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And then lastly, another strong argument in favour of my opinion consists 
in this. The Court* Fees Act of 1870 has now been the law of the land for 
nearly twelve years. It is admitted, that, until quite lately, claims for posses- 
sion and mesne profits have always, for the ]>ui'posoH of stamp-fee, been treated 
as one claim only. This appears to have been tlio universal pi*actice, both in 
the Mofussil Courts and in the High Court ; and it can hardly be, that, for 
all these years, the Courts and the Government should have been under a 
mistake. 

These suits for possession and mesne ])rofits are matters in [597] this 
country of constant occurrence. The Government must have been well aware 
of the construction wliich had been put by the Courts upon s. 17 of the 
Court-Fees Act ; and if, being aware of it, they have desisted all this time 
from any legislative action to change the practice, that seems a strong reason 
for believing, that they considered tlie practice to be in accordance with the 
intentions of the Legislature. 

There is a very wholesome maxim of law '' optiiniis letjis interpros covma- 
tndo ” ; and Mr. Broome in his work on Legal Maxims, 2nd edition, page 534, 
says this : — “ Whore a Statute uses language of doubtful import, the acting 
under it for a long term of years may well give an interpretation to that 
obscure meaning, and reduce that uncertainty to a fixed rule.” 

And f take it, that this principle is especially applicable, where the sub- 
ject of interpretation is a matter of every-day occuri'etico. And when wo find 
that, for a series of oiglit or ten years, a law which imposes a heavy tax upon 
litigation has received a particular interpretation in favour of tlie suitor, and a 
course of practice has prevailed for years, throughout the whole country, in 
accordance with that interpretation, J think that any Court of Justice ought 
to be very slow in changing that interpretation or course of practice to the 
prejudice of the suitor, unless it sees clear and weighty reasons for so doing. 

Having regard to the nature of this reference, of course there will ])e no 
order as to costs. 


NOTES. 

[1. SUIT FOR POSSESSION AND MESNE PROFITS— 

For (he purposes of the Court Fees Act, such suits were clc(;ino(l to relate to ouo subject 
only (1H8‘2) 8 Cal. 59.3; 17 Cal. 908; 19 Cal. 015 ; 10 All. 401 rontrn 1 All. 55‘2 ; 2 All. 
082; 12 Rom. 98. .\s regards the entire claim has to bsj rog irded : — (1909) 13 C. VV. 

N. 815. 

For the purpose of the rule ns in splittimj causes of action, they have l>ocn held to be 
distinct cau.ses of action :—( 1908) 31 Mad. 405 approving of (1887) 11 ^lad. 210 and not 
following (1887) 11 Mad. 151. See also (1891) 19 Cal. 015 ; (1890) 17 Cal. 968; 14 Bom. 28C ; 
(1889) P.R. 129 P. B. ; (1908) 32 ]Mad. 330 (rent). It is immaterial which of the two causes 
of action has been first sued on : —(1887) 11 ^lad. 210 ; (1891) 19 Cal. 015. ,SV<*, however, 17 

All. 5.S3 ; on appeal (1900) 23 All. 227 at 232 ; 21 .AH. 425 ; (1908) 80 All. 225 : 5 A.L.J. 192 : 
(1908) A.W.N. 96 (mortgage suit). 

For the purpose of ascertainhig the prosier Appellate Court, see 34 Cal. 954 F. B.: GC.L.J. 
255 : 11 C.W.N. 1133. 

II. INTERPRETATION OP STATUTES— USAGE— 

The rule amounts to no more than this, that if the Act be susceptible of the interpretation 
which has been put upon it by long usage, the Courts will not disturb that construction — 
Fernioy PeertKje case llS5Cj) 5 II. L. C. 710.” Pochin Duiicombe (1857) 1 H. <fc N. 842 
(860, 857), per Pollock, C. B. ” Contemporaneous and continuous usage is of the greatest 
efficacy in law for determining the true construction of obscurely framed documents** — 
Ilebbert v. Purchas (1871) L. R. 3 P. C. 605 (660). 


CAh.— 63 
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When there are ambiguous expressions in an Act passed one or two centuries ago, it may 
be legitimate to refer to the construction put upon those expressions throughout a long course 
of years, by the unanimous consent of all parties interested, as evidencing what must 
presumably have been the intention of the legislature at that remote period : — Trustees of 
Clyde Navifjation v. Jjaird (1883) 8 A. C. G58 (673), per Lord^Watson. Construction long 
acquiesced in will not be departed from even if it appear to bo incorrect, and a different con- 
struction would bo arrived at, were the matter res Integra : — Where a series of decisions have 
put a (particular) construction on an Act of Parliament, and have thus made a law which men 
follow' in their daily dealing, it has been held, even b\ the House of Lords that it is better 
to adhere to the course of decisions than to reverse them because of the mischief, which 
would result from siicdi a proceeding” — Jessel, M. K., in Kj: parte Willey (1883) 23 Ch. 
D. 118, 127. Nf-ealso MigneaU v. Malo (1872) L U., 4 P. C. 123 ; Evanhiral v. Evanturdl 
(1869) L. R. 2 P. C. 462 ; London County Council v. Erith Overseers (1893) A. C. 662 (698). 

See also (1880) 6 Bom. 188 (193) ; (1907) 6 C. L. J. 661 : 12 C. W. N. 37 ; (1907) 34 
Cal. 954 : 11 C. W. N.. 1133 : 6 G. L. J. 255 ; 10 Cal. 274. 

III. LIMITATIONS ON THE APPLICATION OF THE RULE— INTERPRETATION BY 
USAGE— 

1. The interpretation must have been established uniformly and for a long period : — 8 
years held to be insuflicient in Danfrod v. McAnulty (1882) 8 A. C. 456 (463). As regards 
uniformit}, sec Reid v. Reid (1886) 31 Ch. D. 402 (410). 

2. Tf the meaning is plain and the statute admits of only one plain interpretation, it is 
immaterial that a wrong meaning has for many >ears been ascribed to it : — ” As to usage, I 
am clearly of opinion that it ought not to bo attended to in considering an Act of Parliament; 
where the words of the Act arc doubtful, usage may be called in to explain them : — R v, 
Hoqg (1787) 1 T.R. 728, per Grose, J. 

Where a statute speaking on some points is silent as to others, usiige may well supply 
the defect ; for where the stsitute uses language of doubtful import, the acting under it for a 
long course of years may well give an interpretation to that obscure moaning and reduce that 
uncertainty to a fixed rule • • • but it is quite plain that against a plain statutory law 

no usage is of any avail : — ^lagistratos of Dunbar v. Duchess of Roxburgh (1836) 3 Cl. & F. 
325. Usage and practice for 80 years was discarded in Nor than Bridge Co. v. R. (1886) 65 
L. T. 759. See also 12 All. 129 (135) ; 27 Cal. 508 ; (1909) 13 C.W.N. 815. 

3. For the maxim to apply, the statute should have been universally construed in a 
particular way. 

‘‘ Wc understand that in acting upon the statute in Ireland a practice has been pre- 
valent, though not universal, which is at variance with our opinion as to its proper contruc- 
tion. We conceive that the meaning of the Act i > .so clear that wo ought not to give any 
weight to the practice ” — Bank of Ireland v. Evan's Charity (1855) 5 11. L. C. 405. 

Wo arc interpreting a universal law, which cannot receive different constructions in 
different towns. It is the general law that this kind of property should be rated, and we 
cannot explain the law differently by the usage of this or that particular place : — R v. Hogg 
(1787) 1 T. R. 728. 

lY. INTERPRETATION OF FISCAL ACTS 

Sec also (1890) 12 All. 129 at 135.] 
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[8 Cal. 897^10 G.L.R. 241] 

FULL BENCH. 


The 11th March, 1882. 

PliESENT : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Pontifex, 
Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Prinsep. 


Narain Chunder Chuckerbutty Defendant 

versus 

Dataram Roy Plaintiff. 

Beejistratiou Act (III of 1877), s. 50 — Reqistcred and unrefjisLercd 
documents — Priority — Po.ssession — Transfer of Property 
Act (IV of 1882), s. 54. 

A vendor suld the same property t\vi<ic ovor to diflereiit people — once by an unrcgistcr- 
esd conveyance (the piirchaKC-monej' being under Rs. 100), giving [898] bo his vendee posses- 
sion, and a second time to another person by a registered conveyance at a time when the lirst 
vendee was out of possession. 

Held by the Court (PUINSEP, J., dissenting), in a suit by the first vendee to recover posses- 
sion, that the fact of a vendor having given possession to the first and unregistered purchaser, 
oven if such possession continued to the date of the setiond conveyance, did not ncccBsarily 
prevent the operation of that part of s. 60 of the Registration Act which enacts that “ a 
registered document shall take effect as regards the property therein comprised against every 
unregistered document relating to the same property.” 

The only case in which the title of the prior unregistered purchaser can prevail against 
the subsequent registered purchaser foe value, is when the latter takes with notice of the 
title of the former. 

Per 1*RINHEP, J.— A purchaser under a registered conveyance subsequently executed 
cannot succeed in a suit to eject one who holds possession under a prior but unregistered 
conveyance, registration of which is optional. 

Per UURIAM.— Delivery of possession is not under the Hindu law essential to complete 
the title of a purchaser for value. 

Per GAHTH, C.J .'—Section 54 of the Transfer of Property Act virtually abolishes optional 
registration. 

The plaintiff' purcliascd from Dino Nath Roy a I’our-anna share of one-half 
bigha of land, and took a conveyance, ilated the 26th Choitro 1278 
(7th April 1872). He also purchased from Jodu Nath Roy an eight-anna share of 
the same land, and took a conveyance in the name of liis wife, dated the 29th 
Aughran 1279 (i3tli December 1872). The purchase-money in eacli case being 
under Rs. 100, registration was optional. The deeds were not registered, but 
the plaintiff' obtained possession of the twelve annas so purchased, and remained 
in possession down to the 13th Jeit 128M2oth May 1877), when ho was 
dispossessed, according to the Munsif’s finding, by defendant No. 2, Putit Maji, 
at the instigation of defendant No. 1, Khotter Mohun Chuckerbutty. 

While the plaintiff was out of possession, Jodu Nath Roy purported to 
convey his original eight-anna share to the defendant Narain Chuckerbutty by 
deed, dated the 27th Bhadro 1281 (llth September 1872), for a consideration 
of Rs. 100. This deed was duly registered. 

The plaintiff sued to recover the property. The defendant Putit Maji 
alleged that he held possession as tenant of Dino Nath Roy and Narain 
Chuckerbutty. 

~ • Roferenco to Full Bench made by Mr. Justice Gunniiighsiiu, Mr. Justice Prinsep, and 

Mr. Jubtice WiUon, in Appeal from Appellate Decree, No. 260S of 1879. 
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[599] Both the lower Courts held that the plaintiff was entitled to recover. 

The Munsif so held on the following grounds : — 1st, that Narain Ohuoker- 

butty “ did not obtain legal possession of the land,” and that “ delivery of 
possession is under the Hindu law essential to complete the title and 2ndly, 
that “ registered documents will not prevail against unregistered written agree- 
ments accompanied by possession/* 

The Subordinate Judge affirmed the Munsif ’s decree, on the ground that 
“it is a settled point of law that an unregistered kobala, supported by posses- 
sion, shall prevail over a registered kobala without possession/’ 

The defendant Narain Chunder Ciiuckerl>utty appealed to the High Court, 
and the case came before CUNNlN(iHAM and Prinsep, JJ., who differed in 
opinion. Tlie case was thereupon reheard before those two learned Judges and 
Wilson, J., by wliom it was referred to a Full Bencli. 

Baboo UniahaLi Mookerjee for the Appellant. 

Baboo Umhica Chum Bannerjcc for the Respondent. 

The following Judgments, in which the circumstances under which the 
case was referred and the oi)inions of the learned Judges who referred it are 
fully stated, were delivered by the Full Boncli : 

Prinsepi J. — In the case l)cfore us, the plaintiff, after being for some 
years in possession of lands conveyed to him under an unregistered deed, the 
registration of which, owing to the small value of the lands, was optional, has 
been ejected. About tliroe months afterwards his vendor lias sold again to a 
tliird person under a registered deed of sale, and in suing to recover possession, 
plaintiff finds himself oi)posed by this second purchaser, who maintains that . 
under his registered conveyance, his title is preferable to that of idaintiff' under 
an unregistered deed of sale. The Subordinate Judge in appeal held that “ it 
was a settled point of law that an unregistered kobala supported by possession 
shall prevail ove* a registered kobala without possession.” 

[600] The second appeal was heard originally by a Division Bench consisting 
of Cunningham J., and myself, and in consequence of a difference of opinion was 
re-heard by us sitting with Wilson, J . We had determined to remand the case for 
retrial on the issues stated in the judgment now about to be delivered when the 
attention of CUNNlNcJHAM anti WlLSON, J J., was drawn to a judgment delivered 
by Field, J., sitting with me in second appeal, and in accordance with their 
request, 1 agreed to have this case referred to a Full Bench. The facts of the 
present case, which I have already briefly stated, were, however, diff erent from 
those of the case heard b>' h^lKLD, J., and myself. In the latter case the plain- 
tiff, a second purchaser under a registeretl deed, sought to obtain possession of 
land already conveyed by hi^ vendor to the defendant, who was in possession 
under an unregistered instrument, registration hoi ig optional, and 1 there hold, 
following the precedent in Second Appeal No. 1122 of 187G, decided by 
MzVRKBY, j., and myself on August 20th, 1877, that defendant being in posses- 
sion under a valid instrument, could not be ejected by plaintiff’, the subsequent 
purchaser, under a registered deed. I would also ex])lain that although I agreed 
in remanding the case now before us for retrial on certain issues, I had not 
agreed in the terms of the judgment to be delivered. As I had merely signified 
my general dissent and the grounds of the judgment had not been settled in 
consultation with reference to my opinion, the opinions of my learned colleagues 
cannot, 1 apprehend, be properly quoted or at most be regarded otherwise 
than their opinions subject to re -consideration for the settlement of judgment, 
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In this respect I would only refer to the remaiks of Sir B. PEACOCK, C.J., in 
the Full Bench case of Mahomed Akil v. Asaduunissa Becbcc (B. L. R., Sup. 
Vol., 774, see pp. 81 7, 818 ; S.C., 9 W. R., 1, see pp. 29, 30). 

I regret extremely that the opinions 1 entertain regarding the interpretation 
to bo put on s. oO of the Registration Act of 1877 arc not in accordance with 
those of my learned colleagues. 1 have reconsidered the matter very carefully 
with the advantage of seeing the jud£?ment that they jjroposo to deliver, but I 
still find myself unable to agree. 

[ 601 ] In all the successive enactments relating to registration of deeds 
since 1793 to the present day, the general rule has been that preference is to 
be given to a registered over an unregistered deed relating to immoveable 
property. Regulation XXXVl of 1793 and the Acts of 1843 declared that a 
registered deed should ‘ invalidate ’ an unregistered and previously executed 
deed ; Act XVI of 1864, that it should have ‘ priority and .\ct XX of 1866 
and the more recent Acts have enacted that any such instrument shall “ take 
effect as regards the property comprised therein against every unregistered 
instrument.” To use the words of Lord Chancellor Cairns in the case of Agra 
Bank v. Barry (L. R., 7 H. L., 135; at pp. 147, 1 18), any person reading over 
that Act of Parliament would perhaps “in tlie first instance conclude that it 
was an Act absolutely decisive of i.riority under all circumstances, and enacting 
that, under every circumstance that could bo supposed, the deed first registered 
was to take precedence of a deed which, although it might be executed before, 
was not registered till afterwards. But by decisions, which have now , as it seems 
to me, well established the law, and w’hich it would not be, I think, expedient 
in any w^ay now to call in question, it has been settled that, notwithstanding the 
apparent stringency of the words contained in this Act of Parliament, still, if a 
person in Ireland registers a deed, and if, at tlie time he registers the deed, 
either he himself, or an agent whose knowledge is the kiiowdedge of his iirincipal, 
has notice of an earlier deed, which, though executed, is not registered, the 
registration which he actually effects will not give hiiu laioiity over that earlier 
deed.” Our Courts have conscciuently considered in eacli case whether the 
person in whose fa.vour the second deed was executed had notice or knowiedge 
of the previous transaction, and have been inliuonced by such considerations in 
applying the law. 

The point 1 propose to consider is, w’hefhor having sold his riglit, title, 
and inUu-est, and having jnit his vendee in |) 0 >>sossion of certain land under an 
unregistered but valid deed, a man can sell tlie same i)ropcrl.y over again to a 
third i)arty, so as to give him a good title by reason of tlio conveyance being 
[ 602 ] registered. Ti tlie transaction were not reduced to writing, the law 
since 1871 has made it clear, that an oral agreement or declaration accompanied 
or followed by possession, confers a title wdiich cannot he disturbed by subse- 
quent recourse to tlie registration oflice, and so far an honest purchaser is 
protected against the fr.audulont conduct of his vendor ; but if the strict con- 
struction of the law which 1 understand my colleagues desire to adopt be 
maintained, one who to avoid the “ uncertain testimony of a slippery memory ” 
has the agreement committed to writing, but takes advantage of thelaw^ enacted 
expressly for the convenience of the ]ioorer classes, and does not register his 
conveyance, remains at the mercy of his vendor until his possession has 
fructilied into a perfect title by the lapse of tw^olve years. To me it appeared 
that the Legislature could not have contemplated such consequences, and I 
thus expressed myself : — 

“ I am unable to learn any valid reason for any difference between an 
unregistered and an oral agreement, both followed by delivery of possession, or 
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why, whore registration is optional, such a deed should be placed at a 
disadvantage; in otlior words, why because such an agroenjent has been reduced 
to writing, it should not bo at least as good as the previous state of the same 
transaction before the terms agreed on were fixed and made certain by a 
permanent lecord. ‘ Such a construction of the law,’ to quote a recent judg- 
ment of the Privy Council on the same Act, ' would cause great difficulty and 
injustice which it cannot be supposed the Legislature contemplated, and would 
bo inconsistent witli the language and tenor of tlie rest of the Act’ — Mahovied 
Ewaz V. Bnj Lai, 13th June 1877 (L. R., 4 [. A., 166 ; at p. 172). If the 
term were interpreted strictly, a person in tlie position of the respondent 
Fulmoni would have a title, not only uncertain, hut dependent on the conduct 
of her vendor until she liad i)erfected that title by a possession of twelve years, 
so as to enable her successfully to plead limitation. T find it impossible to 
conceive that the Legislature intended to countenance such a state of things, 
and therefore it appears to mo that the rule laid down in the case of Salim 
Sheik n)ust be followed, and that we must hold [ 603 ] tliat, notwithstanding 
.the enactment of s. 48 of the Act of 1871, the full force of tliat rule is 
unaffected.” 

A contrary opinion has, however, been expressed in the case of Fiizluddccn 
Khan v. Fakir Mahomed Khan (I. L. R., 6 Cal., 336 ; see p. 350). In that 
case it was held, that “ the defendant can put his case no higher than that 
ho and the plaintiff’ arc two innocent purchasers ; and if that is so, the fact 
that the idaintiff’ did register, while the defendant did not, is sufficient under 
s. 50 to compel us to hold tiuit the [Dlaintifl’s registered deed must prevjiil against 
tlie defendant’s unregistered deed.” The effect of such a rule would be to 
declare that although the Legislature has said that, under certain circumstances, 
an unregistered instrument shall ho received as evidence of the absolute title it 
confers, and although this title he confirmed by possession obtained under it, an 
instrument conveying tlie same title to a third i)arty, executed subsequently 
by the same person but registered, shall nullify tlie previous title long enjoyed 
without any question : so that, although the proprietor of certain land 
sells it fairly and honestly under a valid instrument, he shall have the power 
to convey what no longer remains with him to a third party, and unless 
it can be shown by the prior purchaser that the later purchase was made 
with notice or knowledge of his title, ho will find that ho has lost what 
ho has long enjoyed in secui it>. 1 cannot believe that the Legislaturd could 
deliberately have devised such a trap for the ruin of the i)ooror and more 
ignorant classes of the community, that it should on the one hand have bene- 
volently declared its intention to spare them the ex])enses of registration 
wholly dispro])ortionatc to tlie value of such small transactions, but that at the 
same time it should liave obscurely enacted, that a long possession held under 
such a valid title might Ijc at once annulled by the dishonesty of the vendor. 

I can quite understand tlie great importance of a perfect system of registration, 
and of the security so afforded to persons inclined to invest money in land ; but 
in smaller transactions, — that is to say, where the value of the ijroperty is less 
than Rs. 100, and registration is consequently oi)tional, such investors should 
be put on their [ 604 ] guard, and should bo especially cautious in making full 
enquiry regarding possession of the particular property. 

Where the particular instrument confers anything short of an absolute 
title, and is in the nature of a mortgage on the land, and is unregistered, I can 
see no objection to preference being given to a subsequently executed but 
registered deed. In such a case the rights of the executant of the instrument 
would still remain to some extent so as to enable him to deal with another 
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party, and in the competition between two such instruments ‘ priority ’ may be 
given to the registered deed, or the registered deed may ‘take effect’ before the 
unregistered one. But wliere the executant has ah’eady divested himself by a 
valid instrument and by delivery of possession, he cannot, in my opinion, convey 
to another what no longer remains with him. The second purchaser is, in my 
opinion, in no better position than one who Imys from a man who never had 
any title at all. 

In the case of liaja Sahih J^erlilnd Sm v. Baboo BncJlin Shicfh (12 Moore’s 
I. A., 301, at pp. 300', 307 ; s.c.. 2 B. L. K., P. C., Ill, at j). 117), their Lord- 
ships of the Privy Council thus expr(3ssod tliemselves : — “They (that is, the 
kludges of the lower Court) seem to have ruled that the effect of the execution 
of a bill of sale by a Hindu vendor is, to use the phraseology of Englisli law, to 
pass an estate irreRi)ective of the actual delivery of possession, giving to the 
instrument the effect of a conveyance operating by the Statute of Uses. Whe- 
ther such a conclusion would bo warranted in any case if;, in their Lordships’ 
opinion, very questionable. It is certainly not Bupi)orted by the tw'o cases 
cited in the judgment under review, in both of which actual possession seems 
to have passed from the vendor to the ])urchaser. To support it, the execution 
of the bill of sale must he treated as a constructive transfer of possession, but how^ 
can there he any such transfer, actual or constructive, upon a contract underwhich 
the vendor sells that of which he has not possession, and to which he may never 
establish a title ? The hill of sale in such a case can only be evidence of a con- 
tract to be pei-formed in futuro.xiwiX upon the hapi)eni»ig of a contingency of which 
the purchaser may claim a si)ecific performance, if lie comes into Court, 
[60SJ showing tliat he has himself done all that he was bound to do.” 

Section 27 of the Specific Relief Act (1 of 1877) declares, that “ except as 
otherwise provided by this chapter, specific performance of a conti‘act may be 
enfoi'ced against 

(n) either party thereto : 

{h) any other person claiming under him by a title arising subsequently to 
the contract, excei)t a ti'ansferee for value, who has paid in money in good 
faith and without notice of the original contract.” 

The following illustration is given of this latter clause : — A contracts to 
sell certain land to B for Rs. 5,000. B takes possession of tho land. After- 
wards A sells it to C for Ks. 0,000. C makes no enquiry of B relating to his 
interest in the land. B’s possession is sufficient to affect C with notice of his 
interest, and ho may enforce specific pei form ance of tho contract against C. 

Our Courts have refused to hold, that, in order to perfect a title, ]jossession 
must have been given, but they have never held that a title followed by posses- 
sion is not a poi’fect title, so far as its former pro])rietor is (ioncerned, and if it 
is good as against him, it must, in my opinion, ho good against any one 
deriving a subsequent title from him. If a vendee in i)ossession under an 
unregistered conveyance (registration of which is oj)tional) he ejected by a third 
party, he is competent to sue to recover possession on his title, and if he can 
alone do so, his vendor can have notlnng to convey to any one else. 

Some observation has been made regarding the manner of obtaining pos- 
session of land in some instances, generally known as symbolical possession, — 
that is, by sticking up a bamboo in some prominent jilace accompanied by 
beat of drum or some sort of proclamation, and it has been stated that such a 
practice would convey insufficient notice of any change of iiossession. If such 
a proclamation be properly made, I have no doubt tliat it would convey notice 
to the ryots wJio would consequently be in a position to 'communicate the 
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information to any person making enquiries regarding possession, but this is 
not the only way of getting possession of land, and whatever argument might 
he derived from it, would not apply to cases such as we [606] have now 
before us, in wliich registration is optional. In transactions regarding 
immoveable property of less value than lis. 100, the property would generally 
be ryoti lands — not extensive zaniindaries — lands probably not comprising an 
entire mouza. 

On such considerations as these, I have, in the two cases already 
mentioned, lield, that a purchaser under a registered conveyance subsequently 
executed cannot succeed in a suit to eject one wlio liolds possession under a 
prior ]3ut unregistered conveyance, registration of whicli is optional. The 
unanimity of my learned colleagues has made me have rnucli hesitation in 
adhering to those decisions, hut after long and careful consideration I find 
myself unable to concur in their opinions. The point imdei* discussion is one 
of very considerable imi^ortance, and it is therefore to be hoped that an early 
opportunity will l)e taken by the Legislature of clearly expounding the law in 
this respect. 

In the present case, where the second sale was made while tlie unregistered 
and ])rior i)urchaser was out of possession, I am not unwilling that a retrial 
should be held on the issues stated in the judgment of my learned collegaues, 
hut 1 am bound to say that further consideration has made me inclined to 
agree with the opinion expressed by Mr. Justice FIELD, that having once sold, 
the vendor has no title to convey to any one else. 

Pontifex, J. (after setting out the facts, continued). — Two of the learned 
Judges who referred this case were of opinion, that none of the grounds relied 
upon by the lower Courts were coi rect statements of the law. 

They were of opinion that the ruling in the case of Fuzluddeen Khan v. 
Fakir Mahonu^d Khan (T. L. K., 6 Cal., 830) was correct, — namely, that the 
fact of a first purchaser under an unregistered conveyance having obtained 
possession, even if such possession continued at the date of a second registered 
conveyance, did not necessarily prevent the operation of s. 50 of the present 
Registration Act, which enacts broadly, that a registered document “shall take 
effect as regards tlie i)ro]3crty therein comprised against every unregistered 
document relating to tlie same property.” 

They were further of opinion upon the authorities, that the only casein 
wliich the title of an unregistered purchaser for a [607] less consideration 
than Rs. 100 can iirevail against a subsequent purchaser for value, who regis- 
ters, is when the latter ta\es with notice of the title of the former; because a 
vendor who sells jiropcrlx for loss value than Rs. 100, by an unregistered 
kobala, gives a title jiei fectly good as against himself. If such vendor after- 
wards sells to anotlier, so as to defeat that title, he commits a fraud on the 
first purchaser, and if the second jiurchaser taives with notice of the first pur- 
chaser’s title, ho has notice of, and is jiarty to, the fraud ; and his title there- 
fore will not be allowed to prevail against that of the first purchaser. 

Being of opinion that neither the Munsif nor the Subordinate Judge had 
directed their minds to what was the actual point in the case, viz., whether 
the appellant took with notice of the jirevious sale to the plaintiff*, two of the 
learned Judges who have referred this case were of opinion that it should be 
remanded to the Munsif, in order that the question of notice might be properly 
tried, with an instruction that, in determining it, the long continued posses- 
sion of the plaintiff would be an important circumstance for considera- 
tion, though it would not be conclusive ; more especially, as the plaintiff* was 
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not in actual ]) 088 ession at the date of tlie appellant’s alleged purchase. The 
facts and circumstances attending his rlispossossion might, however, be 
material if known to the ap])ellant. 

But before their intended order of remand was in fact made, a Division 
Bench, consisting of PllINSKP and FtkIjD, JJ. (and tiierefore containing one of 
the Judges before whom the present case came) iiad delivered judgments in the 
case of Dinonalh Ghosn v. Auluck 3^ mi Dabce (1. L. K., 7 Gal., 7*53), which 
was of a similar character to the present, with tliis tlilference, that the first 
unregistered purchaser obtained possession, and continued in possession uj) to 
the date of the registered conveyance to the second purchaser. 

In dealing with that case, Mr. Justice Phixskp decided in favour of the 
first unregistered ])urchaser, on the ground that the second and registered 
purchaser “ presumedly had notice of title of the first imichaser in the fact of 
])ossession having been given,” that is, from the fact of the first ])urchaser 
being in possession «at the time of the second jmrehase. 

[ 608 ] This possibly might on the facts of that case have been a 
suflicient ground for the correct decision of it ; though if it was intended to lay 
down that possession alone was in all cases sufficient notice, we think the 
proposition would be stated too broadly ; because, in many conceivable cases, 
of which the case of Fiizluddeeu Khan v. Fakir Mahomed Khan (I. L. K., /5 
Cal., 336) furnishes an example, such possession might leasonably be account- 
ed for without necessarily affecting tlio second ])urchaser with notice of the 
first purchaser’s title, and so making him a participator in tlie fraud of the 
common vendor, 

Mr. Justice FIELD, however, in his judgment appears to have agreed with 
the dictum of the Subordinate Judge in the present case, that “it is a settled 
l)()int of law that an unregistered kobala supi)oi ted by possession shall i)revail 
ovei* a registered kobala without possession.” Indeed he would seem to have 
gone further, and to have been of opinion that a purchaser under an unregistered 
tieed, who obtains i)ossession for a single da\, must he ])refeiTed to a subse- 
(pient jmrehaser under a registered deed, thoup.h the first innchaser may ho 
out of possession at the date of such second rogisteied conveyance. For 
though in one part of his judgment he states the case before him to he “ a 
case of possession ” (meaning continuing possession) “ and a prior u megistei*ed 
conveyance, registration of whicli was optional, rersn^i a siihsecpient i-egistered 
conveyance and nothing more,” ho does in fact ileal with tluMpiestion as 
follow's: If A sells [)»-oi)erty to (! on the 1st of ,[.iuuai-y ISSO by an instru- 

ment which the law does not I’eiiuiro to be registered, ar}d which therefore 
although unregistered is admissible in evidence lo i)r()vu the transfer and the 
title of the tiansferee : and if this legal conveyance made in legal form is 
further followed innnediatel> by delivery of the i)ossession of the ))roperty fo 
(\ u])on what ])rinciple can it be )easonal)l\ conitmded that A has on the 1st 
of February of the same yeai* any right which hi' can convey to A’ 

But this is mei-ely stating in other w'ords the juoposition in the ropoi’t of 
the case of Fitzluddnm Khan v. Fakir ^Falamird Khan (T. L. B., /) Cal., 
336 see p. 338) — viz., “ when a man sells ])ropertv of less value than 
[ 609 ] Rs. 100 by an umegistered deed, that deed will give a valid title, and 
the title of the vendor will cease from the date of its execution. Therefore ho 
will have no power to reconvoy the same property thi-ee months later to 
another person” — a ])roposition which was directly overruled by considered 
judgments in that case ; and which represents the conditions occu)Tiiig in 
almost every case under the English Registration Acts. 
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Tt is true that Mr. .7 ustice FlKLI) refers to the fact of possession Iiaving 
been given to the first ]nircliaser; but ])ossession bad also been given to and 
maintained by the first ])urebasor in the case of Fuzluddaen Khany. Fakir 
Mahomed Khan (I. fj. K., /j Cal., 38()). Bo that the latter case was in that 
respect on all fours with the case before Mr. Justice FtkIjI); and the continued 
liossession of the first ])urcbasei' carried his case further than the al[)habetical 
case put by Mr. Justice Fri-:ijl). It seems doubtful wbetbor tiiat learned Judge 
construes the words “accomp.anied or followed by jiossession ” as meaning a 
continued ])ossession down to the date of the second conveyance. In the 
aliihabetical case put by him, it would seem that he did not consider continued 
jiossossion nocessjir> ; as there he bases bis argument on the vendor having 
liarted with his estate, and having nothing further to convey ; but in the latter 
part of his judgment ho deals with the case of continued possession : for ho 
says : — “ In giving effect to the prior unregistered conveyanc^e soul possession, 
there is no i-eal hardshij) done to the later registered purchasei*, who, if ho had 
used ordinary precaution, would have been able to discover that his vendor had 
no possession to give him.” 

Mr. Justiiie FllWil) also seems to have been inclined to .ui])])ort the dictum 
of the Munsif in the present case, '' that delivery of possession is under the 
Hindu law essential to com])lote the title” of a purchaser for value. The 
observations of Mi'. Justice Ftkld on this j)oint, tbough apparently considered 
by him to be extra-judicial, do in fact seem to influence bis entire judgment and 
bis construction of the Registration .\ct. 

Tt was only in conserjuence of the judgments delivered in Dnionaih (Jhosc 
v. A alack Mom Lhihor (T. L. R., 7 Cal., 753), that two r)f the thi'ce learned 
Judges, before whom the present case originally came, [610] considered it 
advisable to refer it to a Full Jieneb. ITut we understand that those two 
learned Judges themselves dissented from the statements of law contained in the 
judgment of Mr. Justice FikIjP. 

After giving due consideration to the judgment of Mr. Justice bJupn in 
Dinoutiih (ihose v. Aaluck Muni Dahec (I. L. R., 7 Cal., 753), wo agree \\ith 
Justices ClJNNINCrll.AM and WtTjSON, two of the referring Judges, that none of 
the grounds relied upon hy the lower Courts in the present case were correct 
statements of the law. 

Wo are of opinion that the fact of the vendor having given possession to 
the first and unregistered jiurchasei*, even if such possession continued to the 
date of the second conveyance, does not necessarily ju’event the oi)eration of 
that i)art of s. 50 of the Registration Act which enacts broadly that a I'egistered 
document shall “ take effect regards the propert> therein comprised against 
every unregistered document relating to the same property and that the only 
case in which the title of the prior unregistered purchaser can prevail against 
the subsequent registered purchaser for value is wh.*n tluj latter takes with 
notice of the title of the former. We think that the observations of Lord Caikns 
in tbe (lately reported) casci of the Atjra Bank Limited v. Barru (L. R., 7 11. 
L., 135, at pp. 157, 158), are a])plicablo to cases under s. 50 of the Indian 
Registration Act. Wo ai'e further of opinion, that delivery of possession is not, 
under the Hindu law, essential to complete the title of a ])urchasor for value. 

The universal practice in this province has for years been to consider that 
a ])roper dt^ed of conveyance for valuable consideration by itself passes the 
vendor’s title. It is a matter of every-day practice that rnofussil ])ropevties are 
conveyed by deed executed in Calcutta. The Registration Acts themselves are 
founded on the suiViciency of the execution of a duly registered deed to convoy 
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tho vondof’s intorcsL ; and indeed it would seoin to bo a necessary implication 
iVoin the lanf^iiaf^e of s. 48 of tho present Act, that oven an oral transfer with- 
out delivery of possession would offectually pass tho pi-oporty as against the 
vendor and all persons claiming under him otherwise tlian by a duly 
registered conveyance. Legislaiion has for cell] years, as in the matter of 
sales in oxociition, proceeded on the same foundation. 

Wo feel bound eni[)liatically to u.gative the proposition tliat delivery of 
posscjssion is necessary to give full validity and effect to a transfer for valuable 
consideration. Indeed in this country the actual possession of the land seldom 
accom])ani(5s its transfer hy deed. In the great majority of cases actual 
j)ossession is with, and continues with tho ryot. It is difficult to understand 
how ‘j)ossossion ’ can be given in cases where the ryot is not a party to the convey- 
ance. The Piocedure Code in such cases directs that symbolical jiossession 
shall be giv’cii : but this of course only applies to execution cases. It seems to 
us that to hold that “ didivery of possessiori of tho pro])erty sold is essential to 
complete tlie title of tlie vendor” as suggested hy Mr. Justice FlMLD, would bo 
to hold thji,t the greatia* part of the transfers of property by deed in this 
country are inerfeclual to convoy tho land. 

We agree with the learned Judges who have referred this case that it 
must he remanded to the Court of tho Munsif foi* re-trial, with liberty to the 
l)arties to adduce fresh evidence, if so advised, in order that the following 
questions ma> he determined 

Fu'fiL —Was the appellant a bond Jidr purchaser for value ? and 

Srcoiit/. If the appellant was a bond jidc purchaser for value, was he 
affected b> notice of tho plaintiff’s title ? 

If the a])p(*llant was a bond lido purcliasor for valiu*,, and w’as imalVected 
by notice of tln^ plaintiff ’s title, the ])laintiff'’s suit should 1x5 dismissed. Odiei*- 
wise the iJaintiff’ is entitled to recover against the a|)pellant. 

n^he costs of this aj)petil and reference will abide tlu? result of such trial. 

Garth, C.J. 1 would only add w’ith reference to the judgment which has 
been delivc’red hy m\ learned brother PRINSKl’, that 1 (Mitirely agree with him 
as to the injustice, which has fivquently been done by the system of what is 
called ‘ optional registration.’ With the professed ohject of relieving poor 
])eo])le from a, burthen, the law' of optional registration has made them in 
numhers of casiis tlui victims of fraud and litiga [612]1 ion. I have ah’cady 
expressed my ()i)inion very strongly to the Co\ eminent u])on that subject. 

And as t.o the suggi'stion of my lea.i ned hrotlun*, that t.he Ix^gislature 
should interfere! to iirevi'.nt tliis unhapiiy state of things, it has already, as 1 
understand, been carried out. 

As I i’(!ad the Transfei' of Property .\ct, which was jiassed the other day, 
s. 51 does virbuaJly abolish optional registration. No transfer can now be 
made, aftei* that Act comes into operation, by any instrument in writing, 
unless it is I’cgistcred. 

Jt is true that, in tho case; of pos.sessory interests, the value oi which is less 
than Rs. 100, an oj*al tr.ansfer coupled with possession w'ill pass the property; 
but there will bo no such thing as a transfer in irninuj, unless it is registered. 

And by that same section, as 1 take it, the jioint which has beenraised by 
my brother PllOLD, and which we have decided to-day, has also been set at rest. 
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A ro^istorod tninsfor icilhniUdelivcni of pos.sessiuii will pass any interest in land, 
whether in possession or othei vviso ; and when the value of the interest amounts 
to lis. 100, th(3rc is no otiior means of transforriiif,^ it. 

It was maiiily for these reasons that I considered the recent Transfer of 
Pro])orty Act would iJiove so heneficial to this country. 

Cane remanded. 


NOTES. 

[I. LATER REGISTERED AND PRIOR UNREGISTERED DOCUMENTS— PRIORITY 
UNDER SEC. 50, WHETHER AFFECTED BY NOTICE— 

Tt is now settled Lliat notice prc\cnts tlic pnoritN iindc,r see. 50: 

Madras:— Ui Mild. Us h. (ovcmilinfr 5 Miid. T.\\ 181) ; 6 Mud. 88) ‘25 Mad. 1 ; 17 
M. L. J. 1, :U1); ‘20 Mad. ‘250; ‘21 M. li. .1. 001. 

Calcutta: 10 Cnl. 107.-1 ; '1‘21 ; 11 (Ml. 007; 18 Ca). 70; JOGal. IM; 11) Cal. 0‘28 
overruling 10 Cal. 0-2-2. 

Bombay: 27 Mom. I5‘2 ; 108 ; lO Umn. 10.5 ; 1) Honi. 1-27 ; 18 lloiii. 411). 

Allahabad : 8 All. 510 ; 10 All. 1 15 ; -20 AM. 2.5*2 ; ‘25 All. lUiO ; .‘30 All. ‘288 ; 180 ; ‘28 

All. 815 ; 10 A. L. .1. J 1 I. 

Punjab: IIMK) P. H. .50 (.\cniiliiig IS1)0 W It. 11.5; 1888 P. K. 10‘2 ; 151). 

Oudh :— (1808) ‘2 (). C. 71. 

Kxeept as alTi'etcd Oy pnont\ , the i*ailicr deed remains valid : — 11 A. Jj. J. ‘201. 

II. POSSESSION AFFECTS THE QUESTION OF PRIORITY, AS GIVING NOTICE, 
ACTUAL OR CONSTRUCTIVE TO THE SUBSEQUENT PURCHASER. 

8 Cal. 507 ; 10 Cal. 1075 ; (1800) A. C-. 587 ; ‘25 All. :3()0 ; 8 All 540; ‘27 Horn. 408. 


III. DELIVERY OF POSSESSION IN HINDU LAW 

See also (1001) I*. L. U. ‘21 ; 0 Mad. 404.] 


[8 Cal. 612 iOC.L.R. 499 ] 
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77nt Sih March, 

PUKSKNT : 

.Mu. JCSTICK CCNMNGllAAi AND MU. JCSTICK TOTTENHAM. 


Golain Ali Mundul Delendant 


versus 

(jolap Soondery Dossee Plaintill. ' 

Landlord and ienant liKjht of occupancy -Ejccinumt -Abandonment of 
holdtny — Fadme to pay rent —Bcny. Act VTII of hififf ss. (i and 
When a tenant, having a right of oeeu]>aney, abandons his holding a.nd l;(^asl’s to pa> rent 
for five years it is not a right eonstriietion of s. ‘2‘2 of Heng. [613] Act VIIT of 1800, to say, 
that the landlord may not put another tenant into possession without the formality of a suit. 

Section 6 of Heiig. Act VllI «■! 1800 expressly limits the duration of oceupancy right by 
the words "so long as he pays the rent payable on account of the same," and distinct 
abandonment aiul cessation to pay rent disentitle the ti'iiant from enforcing the rights which 
he may have pre\ioiisly enjoyed. 

This was a suit for i)oss(3.ssioii of land by doclaration of ])laintiff’s rij^lit 
thereto. Tlie facts of tlie case are set forth in the judgonent of the lower 
Ai)pellate Court, the material portion of which w^as as follows : — 

‘‘ The dis])iiie is with resi>ect to a lioldinj^ wdiich admittedly belonged to 
JHmgwan Ghose, the husband of the plaintifT. It is an admitted fact that 
B1 ugvvan Ghose died in or about the month of Aughran 1285 (Novemher- 
l)e.ceinber 1879). The plaintilT’s witnesses say ho died in Aughran 1285. 
The defendant Golam Ali, in the ninth paragraph of his written statement, 

* Appciil from Appellate Decree, No. HKKi of 1880, against the decree of Baboo Brojendro 
Cooinar Seal, Additional Judge of East Burdwan, dated the 9th August 1880, reversing 
the decree of Baboo Khcttcr Prusad Mookerjee, Munsif of Kulua, dated the ‘24th February 

1880. 
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says, that lihu^<vvan died in Pous 1285 (Deconibor-.lanuary 1879). The 
holding comprises sovonteori bif^has of land, and it boro a rent of Ks. 4-4. It 
was settled witii Golam Ali at a rent of Ks. 7-6 on the 3rd of March 1879. 
The plain till stated that she was dispossessed on tlie 7th of Juno 1879. On 
the 23rd of Juno 1879, she, through lior relation, Moti Lai Glioso, a])poars to 
havo lodged a complaint in the Criminal Court ; but as no relief was obtained, 
she instituted the suit, out of which this appeal has arisen, on the 24th 
of July 1879. Her suit has been dismissed. The finding of the first Court 
about the nature of IVhugwan’s right is not clear. It was disi)osod to find that 
Jlhugwan had a right of oc.cupancy, Imt has not found it in so many terms. 
At one part of its judgment it says: — ‘ Tlui phtintiff’s hiishaiid could only 
acquire a right of occupancy under s. (>.’ At anotljcr place the first Court 
observes, ‘although the iJaintiff’s husband might have once acrpiii’ed a right of 
occui)ancy in tlie land, he failed to retain the acquisition l)y neglecting to ]>ay 
i*ent to the nialiks for live years.’ There can he tu) douht on tlie (jvidence that 
J3hugwan liad a right of occupancy. The witnesses examined on the side of 
the plaintill prove that llhugwan was in jKjssession foi* twenty or thirty years, 
and before him his father was in ])ossession. The first Coint does not 
disholieve those witnesses, and 1 do not lind tlieir evidence untrustworthy. 1 
find that llhugwan had acquired a right of occupancy in the holding. 

[614] ‘ ‘ The plaintiff states in her plaint that lier husbaiul had a kuim 
tenant’s right. The term kanui is used to distinguish it from a licca tenant’s 
right. There being no question about the nature of Lhugwan’s right, the 
only (piestion is whether his conduct was such as to lead to the inference that 
he liad given up his jote. It is not pi-etended tiuit he had directly given it u]), 
but tlie Court finds that (i) there was no evidence on th(5 side of the plaintill 
tliat any rent was iiaid for the last five years ; and (ii) that the land remained 
uncultivated for a period of five years. If these findings are correct, there can 
be very little douht that, keeping in view the ruling of the lligli Court Jioitced 
by the learned Munsif — llcninath Dult v. Asli(/fir Sfi’diir (I.L. H., -1 Cal., 
89 ij — the conclusion arrived at is right. The evidence on the side of the 
])laintiir is, that so long as Bhugwan was aliv(', lie cultivated the major 
poi’tion of the lands, and oven after his death his widow got it cultivated ; but 
the defendant torcihly disjiossessed her in June 1879. The first Court docs 
not say that the evidence of the jJaintiff’s witnesses is not reliable. The Court 
below observes that the plaintiff’s witnesses admit, that about half the area 
in suit had lain uncultivated for the last four or five years. The malikssay 
that the whole land in suit had remained in that condition.’ It is not ‘ about 
hjilf the ai'ea.’ The only witnesses on the iilaintiff’s side who sptiak of the 
land remaining fallow are witnesses Nos. 3 a-nd 8. No. 3 says, that four bighas 
and odd cottahs of land were fallow in 1285 and 12vS6, a.nd witness No. 8 says, 
that it is only about two or three highas which remained in an uncultivated 
state in 1285. Then the inaliks have not given their evidence ; what they 
stated in their written statement is no evidence. There is no clear finding 
that Bhugwan was not in possession of the land up to the time of his death, 
or that, after his death, the plaintiff was not in jiossession. There is a clear 
finding that no rent was paid for live years.” 

[The learned Judge then went through the evidence on this point and 
came to the conclusion that “ the evidence to prove the payment of rent is 
certainly very meagre.”] 

“ When Bhugwan, and after his death his widow, continued to remain in 
possession, non-payment of rent would not justify the landlord to re-enter 
without in any way determining the tenancy. Section 22 of the Rent Law 
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Act VllI of IHf)!}) distinctly rules that no ryot having* a ri^jht of 
occu))iincy shall he ejected otherwise than [615] in execution of a decree or 
order under the provisions of tliu Kent Act. That being so, in my opinion 
the plaintiff is entitled to possession. In reversal of the judgment of tlie first 
Court, tlie suit of the plairitilf is decreed with costs of ])oth Courts. The 
l)laintiff \vill get possession of the land claimed.” 

h'rom this di^cision the defendant ai)])caled to the High Court. 

Baboo Ijtill MoJnin Dftss aiid Balioo Ituslilwlianj (Hiosa for the aj)pellant 
argued, that the facts, as found b> the Judge of the lower Ap])cllato Court, 
showed that the plaintiff had no title to the land ; sin*, could not, therefore, 
1 ‘ecover i)ossession unless in a suit lirought undei s. i) ‘ of the Specific Relief Act 
(1 of 1H77) s('(i JoiKudtDi Admrjfi* v. IlanidliKn Arliarjcft (B. Ij. K., Sup. 

Yol., 1020; s.c., 0 \V. K., 51:0. Kvcn if lluni* was an illegal ejectment with- 
in the meaning of the, K(jnt Act, l.he priistmt suit is improperly framed. Beng. 
Act VI 1 1 of 1S()‘J, s. () is cli'ar to show that non-i)aymcnt of rent determines 
the right of occiii):\ncy. 

Baboo A’// M(f(/liiih .bVi.seafid Baboo Math lio!/ iov the Respondent. 

The Judgment of tlie Court (ClJNNINdll AM and TOTTENHAM, JJ.) was 
delivered by 

Cunningham, J. In t.his case the plaintiff states that her husband had 
a iiermaneiit tenanc> of seventeen bighas at a rent of Rs. 4-4 ; that, in 1280, 
the princi|)al defemlant (who is a tenant under the pro fonm defendants) 
dispossessed her, aiitl she jirays for [los^ossion of the property by declaration 
of her 1 ight. 

4’he firsl. Coiu t found (i) that tlien^ w'as no evidence as to any grant 
commencing the plaintiff's husband’s tcMiancy, and that the plaintiff coidd 
claim occupaiKw rights only under s. G of the Kent Act: (ii) that no rent was 
l)aid to the owners from 1281 to 1285; (iii) and that, conserpiently, the plain- 
tiff’s husband had forfeited his occupancy rights. 

The low'er A|)i»ellate (Join t found that the iilainliff’s husband had a right 
of occujiancy and acijuiestH'd, appaientl\, in the finding that no rent was paid 
for li\e years. But tlie Judge considers that, as the plaintiff’s husband, and 
after his death, t he [616] plaintiff, were in possession of the property, the mere 
non-payment of rent lor live years did not justify re-entry on the jiart of the 
landlord, inasmuch as s. 22 of the Act provides that no tenant having a right 
of occuiiancN shall be ejected other\vi.->e than in execution of a decree or order. 
This part of s. 22 is, lunvever, only applicable to cases in which the tenant 
has a suhsisting I’ight under - G, and ui^on the facts found we consido* that the 
plaintiff is not entitled to a decree according to her jirayer giving her possession 
on declaral.ion of her rights as an occupancy tenant. Whatever rights s. 22 
may confer on occupancy tenants, w^e do not think that the intention can have 
been that wIkuv a tenant abandons his liolding and ceases to pay rent for five 
years, his landlord should not be. able to put another tenant in possession without 


^llit l)> pui’hnii (llh|)<)S‘iC->s- 


* [St'c.l.) . - If ail V is without hisooiiHiiiit of immoveable property other- 

wise than lu due. cfiiirseof law, he or any person elaiming throiigli 
him ina\ . I>\ suit instituted within six mouths from the. date of the 
dispossevnoii, reeovor possession thereof, notwithstanding any 
other title that may he. .set up in such suit. 

Nothing ill tliis see.tioii shall bar any person from suing to 
cst.iblisli his title to such property and to reijover possession thereof. 

No suit under this section shall bi* brought against the rTOSMTimicnt. 

No apju’.il shall lie from any order or decri’e pa.ssed in any suit instituted under this 
section, nor shall *iny review of any such order or deeree be allowed.] 
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recourse to the formality of a suit. Section (> of the Act ox])rcssly limits the 
duration of occupancy rif,dits hy the words “ so lon^^ as he pays the rent 
payable on account of the same,” and we tinnk that distinct abandonment and 
cessation to pay rent disentitle the tenant from ('iiforcin^' the rif^dits vvliich ho 
may formei’ly have enjoycid. We, therefore, admit the J 4 )peal, and restoie tlie 
hndinf^ of the orii,unal Court with costs. 

A}tprnl (illoiml. 


• NOTES. 

['riiis csisf was explained in (1HH7) 1 I Cal. Tnl as Ijaviii'^ promiali'd nn aliandnmncnt l)y 
tin' tenant.] 


[8 Cal. 616] 

AVPHLLATH CRIMIN.M.. 

The March, 

PUICSENT: 

Mr. .IlTSTfCE CUNNINCllAM AND MU. JUSTTCK TOTTENHAM. 


In tlio matter of the Petition of Munshi Siioikh and others. 
Tlie hhniness 


versus 

^lunshi Sheikh and otliers. 


Coufcssion of an accused person -Kvanunal /on of I he aeeused - (JueHl/on and 
ans/rer -Beco/'d/im e.vam/nai/on- -Slafeinenf of accused Cr/in/nal 
P/'oeedu/e Code (Act Xof ISCi), s. dlfi. 

The confession of an accusc'd person ^^as rocoided in .i simple narrative form iiisU'ad of 
in tlui shape* of (jnestioii and .inswcr as r(*(finr('d In the Code [617] t>f Criminal Procedure, 
s. 340. 'riiore was nothing in the eharae-ter of the eonli'ssion, or in the ciivumstanei's of the 
case, to l(>ad to the inference that the .iceiised had Ikm-ii pr(*jndiei‘d t)\ tin* error. 

Jlvld, that tin; error did not affect the adinissiliilit\ of the statement in evideiuc. 

In this case the appellants were, with others, convicted of voluntjiriJy 
causing grievous hurt, and were sentenced to six years’ l igorous imprisonment 
hy the Sessions Judge of the 24-Parganas. Tin? a])pt*llants had previously 
confessed the crime wdien examined hy the Magisl infi;, hut t.hesi; cofifessions 
wore not recorded in the form of ([uestioii and answer, hut were wiitten out in 
a narrative form. The learned Judge <lirectod the jur> that if they considei’ed 
those confessions to liaNc been voluntary, genuine and crerlihle, they might 
convict the appellants on those confessions alone. The jur> found the 
pri.sonors guilty. The lattei’ appealed to the High Com t. 

Baboo Itoido Nath Dutt and Baboo 'J'ara Proso/iao Sen foi* the Appellants. 

The Judgment of the Court (CuNNiNCHAM and Tottenham, JJ.) was 
delivered by 

• Criminal Appeal, No. ‘J4 of J.SH2, against the order of H. I>(*\orh‘\, Mmj., Additional 
Sessiun.s Judge of the 24-Parganas, dated the Mth Docemher IHSL. 
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Cunningham, J.--Wo aro of opinion that there has been no inisflirection 
in this case. The main f,^roun(l urgofl before us in appeal is, that the confes- 
sions of two of tlio accused were recorded in a simple narrative form instead 
of in the shape of questions and answers. If we could infer from tlie character 
of the confessions or from the circumstances of the case, that this mode of 
recording the confessions had lesulted in any prejudice to the prisoners, we 
should of coui se deem it necessary to direct a new trial. But tliereis nothing 
from wliich we can draw this inference; and we, therefore, think that, liaving 
regai-d to the concluding ])aragraph of s. 340, wo aro not at liberty to liold 
that there has been a misdirection, merely because the Judge allowed these 
confessions to go to the jury. 

With regard to the accused Munshi Sheikh, the question does not arise, 
because the Judge told the jury that, as far as he was concerned, they must, 
before convicting him, satisfy themselves [618] that there was siiflicient 
evidence to justify his conviction independent of the confession. 

Wo think, therefore, that, as far as the matter of the irregularity of the 
mode of recording the confessions goes, the conviction must be upheld. 

(Conviction uplirhl. 

NOTK. — .V siniilsir point was (loci(l<‘cl by a Full Renoli of tho High Court, consisting of 
GAUTH, C. .1., and KKMP, J\c;kson, ^^ACPHl 1 :llSON, and AINSIJR, JJ.. on tlio ‘ir.th of 
March IH77, in Criminal Appeal, No. 07 of 1877, tho ease of Titn Mniiti v. 'Phe Qnrrn. 

The decision was giviMi on a rofiM’isnco to the Pull Jlcnch made by MacimcrksON and 
lUucH, .IJ., the terms of which are as follows : — 

“ Tn this case the prisoner has boon convicted of murder, the olTcnco having been 
committed on tin* lOtb of September last. Ho was committed by Mr. fAittman Johnson, 
the Magistrate of Cachar, bn* trial Ixifore the Sessions Court. In tho. coiirsis of the oiKiiiiry 
preliminary to commitment, the prisoner was twice examined by the Magistrate, ff tin; 
statements made by him on the occasions of these examinations aro admissible in evidt'iice, 
the eonvi<*tion can be supported. Ijut if those statements aro not admissible, then thoi’e 
clearl_\ is no evidoinje to w<i-rrant eonvi<;tion. The question is, whether the st.itement.s made 
In the prisjiinT on thom; two examinations arc, under the eircumstane(;s, admissible. 

“ The first e.vaminaLion of tin; aeeiisod was on the ‘ilst of September. The M.igistrate, 
in his own hand, recorded fully in English each question and answer, and at the end he 
signed the memorandum and added, ‘ Note — 'I’lie police connected with tin; case were 

* [See. .’Ufi ; -Whenever an aceus<Hl person is examined, tho whole of such evamlnafion, 
iiielnding every question put to him and ever\ answer given by 
PiXamination of ai’ciiscd biin, shall Ik* ns-orded in full, and shall be shown or read t(Giim, 
how reeorded. ais.l he shall Ik* at liberty to explain or add to bis answers. 

When the whole is made eonformalile to what In; deed. ires is 
tho truth, the examination shall hi* attested by the signature of the ^lagistrate or Sessions 
Judgt*, wln> shall (;ertif\ under his (nvn hand that it was taken in his presonee and in hisln*ar- 
ing, and roiiLiins aceiir.itely the whole of the statement jh d*; hy the af;cnsed persoji. 

In eases in whiidi the (‘X.iniin.ition of the accused person is n«)t r(‘i;ordeil by the ^Tagis- 
trato or Sessions Judge himself, In* shall he boniid, as the examination pr(>i;eeds, to make a 
inemorandmn th(;reof in the veniac*ular of the district, or in Englisli, if ho is su/licit^ntly 
acquainted with that language ; and such memorandum shall bo written and signed by the 
^ragistrat4* or Sessions Judgi; with his own hand, and sh.ill bo annexed t*"* the reeortl. If the 
Magistrate or Sessions Judge is pn'elud»;d from making a momorandum a-i abovj; required, 

1 e shall record tho reason of his inability to do so. 

Tho accused person shall sign or attest by his mark such record. 

If the examination he taken in tin- course of a prolimiuary inquiry, and tho Court of 
Session find that the provisions of this section have not been fully complied with, it shall 
take evidence Lliat the prisoner duly made tho statcinont recorded : Pri>vided that if the 
ernir dot's not jircjudice the prisoner, it shall not be deemed to affect the admissibility of 
the statement so recorded.] 
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carefully excluded from the Court, Jind the accused was given every opportunity of correcting 
any of his statements. His manner was that of a person speaking the entire truth.’ And 
this note is initialed by the ^lagistrate and dated the same *2 1st of September. Simultaiie* 
ously a Mohurir, in the presence of the I^Iagistrate, recorded in tho Vernacular all the 
answers given by the prisoner, but the questions put are not recorded in tho vernacular. 
At the end of this vorimciihir record, the ]\ragistrat(‘ certifies, ‘ tal;cn in mv presence and 
hearing, and contains accurately the wh''*!'* of the statement made Ijy the accused person,* — 
and this certificate is signed and dated by the Magistrate. To this the Magistrate appends 
a Note — ‘ the clerk has unfortunately omitted que.stioiis. Tliex arc, however, entered fully 
in my memorandum,’ — and this he signs. AftCT that, a few words seem to ha''e been added 
on the same day by the prisoner. Tliey are recorded bv the INIagistrate in his own hand in 
his memorandum, and simply signed by him : and they are recorded by the clerk in the 
vernacular and initialed by the Magistrate. 

“ On the 12th of October, the prison(*r was further examim*d by tho Magistrate. Tho 
questions and answers are fully recorded both in the English memorandum and in tho ver- 
nacular, and the record is duly attested by the Magistrate. Jhit neither £619] the record of 
the examination of the 12tli October, nor the previous record of tlnj examination of 21st 
September, were signed by tho accused person, as required by s. 810. Nor is th(‘re anything 
to show that the r(?c()rd of the examination, every question and every answer, was shown or 
read to tho accused, as directed by the first clause j>f s. 84(>. 

“ In this particular case, we have no doubt that the examination of the accused was in 
fact carefully condnetod by the ISfagistrate. and that all the questions and answers are 
accurately recorded, as reg.irds the first examination, in the Magistrate’s FiUglish memorandum, 
and as regards the second examination, in both tho vernacular and English. The error is 
one which, in our opinion, docs not pnqiidiee tlu* prisoner, unless we are bound to hold as 
matter of law that the mere omission to comply with the provisions of s. 840 does prejudice 
him. The Bombay High Court apparently considers that such an error necessarily doc.s 
prejudice the prisoner, and is iiiennibb*. and that the statement of tin' aecnised, unless 
recorded strictl> as directed by s. 840, is inadmissible — see livij. v. Jini Rntan (10 Bom. H. C. 
Rep., 100) ; but tho last clause of s. 810 scorns to eon tempbiie the admissibility of such records 
although not strietlv in form, provided the error does not prejudiei* the prisoner. The fol- 
lowing eases bearing on tlie subject are reported . - Queen v. Nnssunithlin (21 W. R., Cr., 5), 
Qneeny. Kala Clinm! Pnl (24 W. R., Cr., 20), Queen v. (Jlinmler Ti/iiiffncfinrjee (24 W. R., 
(’r., 42), Queen v. ]Vnzir Mmiflul (25 W. U., O., 25), Retj. v. J)aifa Anaiui (11 Boin. H. C. 
Rep,, 44), Reg. v. Deva Dogal (11 Bom. H. C. Rep., 287), Jteg. v. Shivgn (1. E. R., 1 Bom., 
219). As the question is of great importance, and opinion seems divided, we think tin* matter 
.should be referred for the ilocisoii of a Full Bench. 

“ The questions referred for the opinion of the Kull Bench jire : — First, — Whether the 
omission to obtain the signature or attestation of the aeeus»*d person as directed by s. 346 
necessarily prejudices tho prisoner within the meaning ef tin* last clause of that section and 
renders the record inadmissible? Secomthf, -Whether ihe omission to obtain the signature, 
&c., of tho accused person, .as required by s. 810, or the omission to record in the vernacular 
tho questions put to the accused person, or both these omissions taken together, necessarily 
render the record inadmissible, even although it ax^pears from the Magistrate’s certificate 
that, taking the English memorandum together with the vermicular, the whole of tho ques- 
tions and answers are fully recorded ? Thirdlji . — Whether the defect can be cured by taking 
further evidence now, supposing that it can be proved that in f.iet the record was duly read 
to tho accused person ? 

Baboo f!oy Gobind Shame for the Frisoiier. 

Baboo Juggodammd Mookerjee for the Crown. 

The Opinion of tho Full Bench was delivered, by 

GARTH, C.J. — As regards the first point stated for our opinion, it now appears that tho 
statement made by the prisoner docs purxiort to hear his signature, and in the absence of any 


4 CAL,— 55 
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[620] evidence to the contrary, and there being no defect in the certificate endorsed by the 
Magistrate in compliance with the directions of s. 34G, we must take it that the signature is 
that of the accused person. Then secondly, as to the omission on the part of the Magistrate 
to record in the vehiacular the question.^ put to the prisoner, it is clear that in this instance 
the pri.soner is not, and cannot have been, prejudiced in any way by the omission. The 
questions were of such a nature that it i perfectly immaterial to the sense and meaning of 
the prisoner’s statement whether they were recorded or not. 

The case will go back to the Bench which referred it for disposal. 


NOTES. 

[IRREGULARITIES IN RECORDING CONFESSION- 

See also 14 Cal. 539 ; 5 All. ‘i53, at ‘25C ; 4 Bom. L. K. 7H5 (787) ; ‘2 C.W.N. 702 ; 
8 C.W.N. 22; 9 C.L.J. 55. 


[8 Cal. 620 : 11 C.L.R. 288 ] 

APPELLATE CIVIL. 


The i^7th March, 

Present : 

Mr. Justice McDonkll and Mu. Justice Field. 


Dluinput Singh Plaintiff 

versus 

Shoohhudra Kumari and another Defendants. ' 


Ward of Court — Iloia far incapacitated front contracting — Eeg, X of 1793 — 
Court of Wards Act (Beng. Act IX of 1879) — Contract Act (IX of 

187:^), s. 11, 

On a reasonable construction of the whole of Reg. X of 1793, a ward of Court, duly con- 
stituted as such, is not thereby ab.soluteh incapacitated from contracting, but the power of 
the ward to contract is taken aw«v so far as regards all property which, under the provisions 
of the law, comes under the ch.irgi' and control of the Court of Ward.s. 

The view taken by the. Courts of the Regulation and Acts concerned with the Court of 
Wards in Bengal is, that although the possession of a revenue-paying property is a condition 
precedent to the juri.sdiction of the Court of Ward.s attaching, yet when once that 
jurisdiction has attached, all the property of the ward comes under the control and manage- 
ment of the Court. 

Mahomed Zahoor AH Khan v. Thahooranee Rutta Koer (11 Moore’s I. A., 468) considered. 

In the year 1865, one Shoobhudra Kumari, the widow of one Kunwar Udoy 
Chunder, and Jomuna Kumari, the widow of a brother of Kunwar Udoy 
Chunder, applied to the Court of Wards to take over the management of their 
estates. The Collector reported on the matter, and advised that the widows 

* Appeal from Original Decree, No. 66 of 1881, against the decree of A. J. R. Bainbridgc 
Ksq., Judge of Moorshedabad, dated the 25th January 1881. 
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[631] might be taken to be disqualified proprietors, under s. 2 of Beg. X of 
1793 ; and on this report, and on the approval of the Government, the Court 
of Wards, on the 18th June 1866, took over the management of the widow's 
estates. 

In 1876, Shoobhudra petitioned the Court of Wards to release lior share 
of the estate. The other widow did not join in the application. The Court of 
Wards, finding that the estate was still in debt, refused the application. 

Shoobhudra, being in want of funds for piija ceremonies and to pay off the 
law expenses occasioned in 1876, borrowed from one Dhimput Singh, on the 
3rd February 1876, Bs. 6,000, and executed in his favour a bond agreeing to 
repay the advance in the month of June 1877, with interest at one per cent, 
per mensem, and at the same time, as further security, mortgaged certan pro- 
perties to Dh unput Singh. 

Dhunput Singh, on the 22nd June 1880, brought this suit on the bond to 
recover Bs. 6,000 as principal and Bs. 3,100 as interest, making the managar 
on behalf of the Court of Wards and the widow defendants. 

The manager put in a defence denying the bond, and contended that the 
entire estate was vested in the Court of Wards by virtue of the Begulation, the 
effect of which was to render Shoobhudra disqualified from contracting 
debts and incapable of being sued. The widow put in no appearance. 

The District Judge held, that the estate was not liable, but finding that the 
bond had been executed by the widow, he found that the widow was personally 
liable, inasmuch as the Begulation did not declare that she should bo disquali- 
fied from contracting : and ho, therefore, gave the plaintiff’ a personal decree 
against the widow for Bs. 9,100, allowing the Court of Wards to recover their 
costs from him. 

The plaintiff' appealed to the High Court, and the Court of Wards put in a 
cross-appeal, contending that the Court was not right in giving a personal decree 
against the widow, 

Mr. Branson (with him Baboo Sroenath Das and Baboo Gunulas Bancrjcc) 
for Dhunput Singh. — The widow was never [322] properly consitituted a ward 
of Court, the procedure provided not having been followed. The case is similar 
to that oi Mahomed Zahoor Ali Khan v. Thakoorancc Hiitta Kocr (11 Moore’s I. 
x\., 468) ; that case was decided on Beg. LII of 1803, and the Beg. X of 1793 is 
nearly verbatim the same. The widow, if she was a w^ard of Court, was not 
incapacitated from contracting, and there is no express provision to that effect 
in the Begulation of 1793, or in any of the Acts amending the Begulation. And 
the fact that the Court of Wards Act (Beng, Act IX of 1879) does provide for 
this, shows that the former Begulations and Acts did not intend that she should 
be incapacitated ; she was only incapacitated from contracting with properties 
directly in the hand of the Court of Wards — Miisst. Kustoora Koomarcc v. 
Momhiir Deo (W. B., January to July, 1864, p. 39). Section 11 of the Contract 
Act points out the persons who are incapacitated from contracting, and the 
widow does not come within that section. 

Mr. Kilby and Baboo Anoda Pershad Banner jcc for the Court of Wards. — 
The requirements of s. 4 of Beg. X of 1793 have been complied with, and the 
estates, therefore came properly into the hands of the Court of Wards. The case 
of Mohomed Zahoor Ali Khan v. Thakoorancc Rntta Kocr (11 Moore’s I. A., 468) 
did not go into the question as to whether the widow was incapacitated from 
contracting ; it was decided on the ground that the relation of ward and 
guardian had not been (Completely constituted. Udder the Board of Bevenue’s 
Circuliir Orders, nde 2,. at p. 340 of Mr. Chapnfan’s edition, the Court of 
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Wards has jurisdiction over all the i)roperty of a ward. As regards our cross- 
appeal, s. ol of Beng. Act IX of 1870 shows that all suits should be brought 
against the manager, and not against the wai’d, the personal decree against the 
widow is wrong. 

The Judgment of the Court (McDonkll and FlKLD, JJ.) was delivered by 

Field, J.- In this case the ])laintiff, liai Dhunpnt Singh Bahadoor, 
sues Rani Shoobhudra Kumari, a lady whose estate is under the manage- 
ment of the Court of Wards, aiul ho seeks to [623] recover Rs. 9,100, 
being Rs. (5,000 priiu;ii)ial and Rs. .‘3,100 interest, duo upon a bond 
dated drd Februai-y 187(5, which is found to have been executed by 
the Rani. Ho also seeks to have certain i)ropcrty (which is spocified in 
the schedule annexed to the i)laint) declared liable to be sold in execu- 
tion for the realization of the amount claimed by him. Throe ques- 
tions arise for our decision in the case. The first is — Was Rani 
Shoobhudra Kumari duly constituted a ward of Court under the law relating 
to the Court of Wards at that time in force The second is — If she was duly 
.constituted a ward of Court, was she tlieroby incapacitated from contracting 
on any account whatever The third question, which must be decided in order 
to dispose of this case, is — Whether Rani Shoobhudra Kumari, if duly consti- 
tuted a ward of Court, ljut not thereby absolutely incapacitated from contracting, 
was yet incapable of contracting to this limited extent that she could not bind 
her pr'->perty, or any portion of that property which came under the manage- 
ment of the Court of Wards 

As to the first of these points, it has Ijcen contended before us, upon the 
authority of the case of Mahomed Zahuor Ali Khan v. Mmst. Thakoomnee liutta 

(11 Moore’s 1. A., 168), that tlio Rani was never properly constituted a 
w^ard of Court; and reliance has been placed upon the following passage to be 
found at p. 477 of the report : — “ The provisions of such a law should be strictly 
pursued, in order to effect the disqualification of any particular person.” Now, 
in that case it appears that the property in question had previously belonged 
to a lady named Maha Koor, She was declared a disqualified female under the 
provisions of Reg. LIT of 1803 — a Regulation a])plicable to the ceded and 
conquered provinces, and which is almost verbatim the same as Reg. X of 
1793, applicable to the Lower Provinces of Bengal. Maha Koer died in 1853, 
and she was succeeded in the ownership of the property by Rutta Koer, her 
sister. The property was alleged to have remained in charge of the Court of 
Wards, althougli there wore in the case circumstances which went a long way 
to rebut this allegation ; but beyond doid^t, no proceedings were taken under 
the Regulation to have Riff f a [624] Koer declared a disqualified proprietor: 
and upon the ground tliat Jie course of proceeding provided by the Regulation 
for having a disqualified proprietor made a ward of Court had not been followed, 
the Privy Council came to the conclusion that the mere fact of the property 
remaining under the charge of the Court of Wards, without the necessary 
steps being taken to have the disqualified pj opriotor declared a ward of Court, 
was not sufficient to make the provisions of the Regulation applicable to the 
lady, or, in other words, to render Laha Koer a ward of Court. In the present 
case, we think that the circumstances arc widely different. Section 4 of 
Reg. X of 1793 laovides, ihat the “Collectors of the revenue are to ascertain and 
report to the Jioard of Revenue, both now* and hereafter, wdiat proprietors in 
their respective zillas may come wdthin the description of disqualified land- 
holders specified in s. 2.” Now it appears from the document to be found at 
p. 29 of the Paper-book, —oiz., a letter from the Collector of Moorshedabad to 
the Commissioner of Rajshahye, dated 11th May 1865, that Mr. 0. Mackenzie, 
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the Collector of Moorshedabad, did in fact make to the Board of Revenue, 
through the Commissioner, the report required by s. 1 of the Regulation. We 
have then a document at page 30 of the Paper-book, which is a copy of a letter 
from the Under- Secretary to the Government of Bengal, in which the Under- 
secretary is directed to acknowledge the recei])t of a letter from the Secretary 
to the Board of Revenue, and in reply to state that the Lieutenant-Governor 
approves of the estates in the distri(^t of Moorsliedal^ad, !ic(|iiired under a deed 
of gift by the widows of Bahoo Kirti Chiinder and Udoy Cluindei’, and which 
they are represented as incai)ahleof managing, being takcju under the inanago- 
mont of the Court of Wards. Fi‘o?n the substance of this lettei- and also from 
the copies of the several memoranda by which a co])y of this Government letter 
was forwarded to tlie Collector of Moorshedahad, it appears that this letter of 
Government relates to tlie same matter ns th(ico])y of the letter of the Collector 
of Moorshedahad to be found at page 29 of the Paper-bocjk. Now, under cl. 1 of 
s. 5 of the Regulation, “ if a piopriotor of land shall bo rupurted disqualified solely 
from being a female, the [623} Board of Re\emio, in their capacity of a Court of 
Wards, shall immediately proceed to take thtj estate in)dcr their care, reporting 
the circumstance to the Governor-General in Council, who reserves to himself the 
power of declaring any female proprietor, wlioiii he may deem competent to the 
management of her own estate, exempt from tlie optjration of tliis Regulation.” 
It is clear from this provision that the Board of Revenue, upon the report of the 
Collector, is required to take under its care the estate of a dis(|ualitied female 
proprietor ; and that the report there required to be made to the (lovernor- 
General is merely for the ))urposo of enabling tlie (.fOve‘rnor-General to exercise 
the discretion vested in him by the Regulation- a discretion that is to declare 
any female proprietor to be competent to manage her own estates. That dis- 
cretion, we may oliscrve, was subsequently translen‘ed to the Court of Wards 
by s. 3 of Reg. X of 1793. But it is clear that the sanction of the Government 
is not a condition precedent to the action of the Boai’d, and it is evident from 
the other proceedings in this case that the Board of Revenue did, as a matter 
of fact, take over the prcqjerty of the tw^o widows, whose names are mentioned 
in the Collector's letter already rol erred to. Under those circumstances, the 
Board of Revenue, as a Court of Wards, having taken charge of tlie lady’s estate, 
and the matter having been rcjiorted so as to give (Tovernineut an opijortunity 
of exercising its discretion, if it saw fit, to declare the lad>’ competent to manage 
her estate, we are of opinion that the requirements of the Regulation were 
substantially complied w'ith, and that, in constMiiiencc, the Rani was duly consti- 
tuted a ward of Court. It is to he ohserv(‘d that the Rani became a w^ard 
of Court while Reg. X of 1793 was in force, and that: so far as this case is con- 
cerned, the provisions of the subsequent Acts of tlic Bengal Council, IV of 1870 
and IX of 1879, have no application. 

We now come to the second point,’ -nz,, whether a person who has been 
duly constituted a ward of Court is thei ehy absolutely incapacitated from con- 
tracting or incurring debts of any kind. It is t() be observed that no express 
provision is to be found upon this point either in Reg. X of 1793 or Reg. Lll 
of [ 626 ] 1793, or in ain of the Acts by wdiich those Regulations w'ere amended, 
nor yet in the consolidated Beng. Act IV of 1870. The last Court of Wards 
Act (Bong. Act IX of of 1879) does contain in s. 60 the following express pro- 
vision : — * No ward shall he competent to create, w'iihout the sanction of the 
Court, any charge upon, or interest in, his property or any [lart thereof.” It 
is to be observed tliat if the proper construction to be placed upon the old 
Regulations or the Act of 1870 w'ere this, that a ward of Couit is absolutely 
incapable of contracting, the provision contained in s. 60 of Beiig. Act IX of 1879 
would have been unnecessary. Considerable reliance has been placed upon the 
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case of Mahomed Zahoor AU Klian v. Thakoomnee Butta Koer (11 Moore’s I. 
A., 468), wliicli has already boon referred to. It is true that in that case the 
bond was a simple money-bond (see page 472 of the report), and it is also true 
that one of the (luestions presented for decision to their Lordships of the Privy 
Council was the wide question — Had the defendant the power to contract debts ? 
and, as their Lordships point out in their judgment at page 475 of the report, 
not the more limited question — Whether she had power by contract to charge 
her land with debts ? Having stated the questions which were in dispute in 
that particular litigation, their Lordships proceed to say : “ Under these cir- 

cumstances, the princi])al questions to he considei’cd on this appeal are, whether 
the estate and proi)erty of Kutta Koer were in fact under the charge of tlie 
Court of Wards when the bond is alleged to have been executed ; and if so, 
whether such custod> or charge was of a character whicli made her what is 
called, under the Regulation to he presently referred to, a disqualilied female, 
and incapacitated lier to contract debt in any way.” Their Lordships found 
that the estate and property of Rutta Koer were in fact under the charge of 
the Court of Wards when tlie bond was alleged to luive been executed. They 
• further found that this custody or charge was not of a character which made 
her a ward of the Court ; but they did not proceed to decide, and under 
the circumstances of that case it was not necessary to decide, whetlier, if the 

t revisions of tlie Regulation had been properly applied to Rutta Koer so as to 
627] make her a ward of the Court, this would have incapacitated her to 
contract debt in any w'ay, or w'ould merely have incapacitated her to contract 
debt so as to hind the jDroperty which came under the management of the 
Court of Wards. Their Lordships say in one part of their judgment : “ There 
is no pretence for saying that, but for the application of this Regulation to her, 
Rutta Koer was incapable of contracting the debt in question. The Regulation 
itself does not in terms declare the incapacity, or define the circumstances in 
which it is to arise. The provisions of such a law should bo strictly pursued 
in order to effect the disqualification of any particular person ; and no one 
should lose her natural liberty of contracting debts unless the relation of ward 
and guardian between her and the Court of Wards bo regularly and completely 
constituted.” The Privy Council decided tliat the relation of ward and guar- 
dian had not hcen regularly and completely constituted ; and this being so, it 
was immaterial and unnecessary to say what would have been the effect as 
regards the siinphi bond-debt, which w’as the subject of that suit, if that relation 
had been regularly and completely constitutoci. Under tliose circumstances, 
w’o do not feel that the decision of the Lords of the Privy Council has affected 
the question which we have to decide. 

Section 11 of the In*uan Contract Act provides, that “every person is 
competent to contract who is of the age of majority according to the law to 
which he is subject, and w ho is of sound mind, and is not disqualified from 
contracting by any law’ to wdiich he is subject ” Now^ the mortgage-bond, 
w’hich forms the subject of the present suit, was executed after the Contract 
Act came into force ; and the Rani was without question of the age of maiority 
at the time. We have already observed that there is no express provision to 
be found in any of the Regulations or Acts prior to 1879 which disqualifies a 
Ward of Court from contracting ; and this being so, we think that if capacity 
to contract existed apart from the provisions of the Regulations and Acts 
applicable to the Court of Wards, such cjipacity cannot be presumed to be taken 
away by anything contained in any of the Regulations or Acts prior to 1879, 
unless we can find that this result follows by necessary implication from a 
reasonable construction [628] of these enactments. Turning now to Reg. X 
of 1793, s. 2 enacts that “the superintendence of the Court of Wards extends 
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to the persons and estates of all proprietors disqualified, under the rules pre- 
scribed for the Decennial Settlement, for the management of their own lands ” 
Section 15 provides, that “the manager is to have the entire care of the estate, 
real and personal. Ho will, therefore, have the exclusive charge of all lands, 
malguzari or lakheraj, as well as all houses, tenements, goods, money 
and moveables of whatever nature, belonging to the proprietor whose 
estate may be committed to his eh.i ge, excepting only the house wherein such 
proprietor may reside, the niovealdes wanted for his or her use, and the money 
allowed for the support of the proprietor, and his or her family entitled to a 
provision, which are to be left to the care of tlio guardian, wheie distinct 
guardians may he appointed.” Now, it is clear from this language that the 
liouse and tlie money allowed for the support of the proprietor (and we may 
notice that a female proj)rietor may, under s. 22, herself I’eceive and disburse 
the allowance fixed for their maintenance) are in the disposing power of the 
ward ; and that so far as regards those portions of the estate, it is clear that the 
ward must retain the power of contracting. Then, under s. 32, minors and 
other disqualified landholders having guardians, as described in s. 22, 
shall not be sued but under tlie protection and joint name of their guar- 
dians. It will appear, on a reference to s. 22, that a female proprietor 
who is not disqualified by minority, idiotism, lunacy, or other natural 
defect or infirmity rendering her incapable of attending to the care of her own 
person and maintenance, would not necessarily require a guardian ; and this 
being so, a female propi ietor could be sued without a guardian. This, we 
may observe, has been altered by the Act of 1879. So far as regards that por- 
tion of the estate which, under tlie provision of s. 15, came under the charge 
of the manager, who is by tluit section declared to luive the entire care of the 
estate, real and jiersonal, it is obvious that tiiis provision of the law would 
have been jiractically nugatory if the ward could contract so as to afiect tliose 
portions of the estate. We think, therefore, that the reasonable construction 
to be placed upon the whole of the [ 629 ] Kegulation read together is, that, 
so far as regards the jiropcrty which by tlie Kegulation came under the charge 
of the manager and the control of the Court of Wards, the ward became 
incapable of contracting. This is a view which wo think to ho consonant with 
the whole of the provisions of the Regulations read together, and which is 
further supported by some authority (see the case of Musst. Kustoora Koomaree 
v. Monohur Deo (W. R., January to July, 18()4, p. 39). Section fiO of the present 
Court of Wards Act (Reng. Act IX of 1879) therefore, merely states in express 
language what, in our opinion, is the result of a reasonable construction of the 
old Regulations. 

Upon this second point then, the conclusion at which wo arrive is, that a 
ward of Court, duly constituted as such, is not thereby absolutely incapaci- 
tated from contracting. Rut with reference to the thirti point, which must 
be decided in order to dispose of this case, wo are of o])inion, that the power 
of the ward to contract is taken away so far as regards all property which, 
under the provisions of the law, comes under the charge and control of the 
Court of Wards. 

Then it has been contended, that so far as regards one of the thi*ee pro- 
perties which form the subject of the mortgage-bond, viz., Patni Mehal Kohi- 
nagar, this property did not come under the management and control of the 
Court of Wards. It is said that this was the stridhiDi of the Rani ; that it did 
not come to her by the deed of gift, dated the 26th February 1865 ; nor did it 
descend to her from her husband by right of inheritance ; and that, therefore, 
so far as regards this property, the Court of Wards could have no jurisdiction. 
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We are not able to concur in this arf^ument. The view w^hich, according to 
our experience, has been taken of the Regulations and Acts concerned with the 
Court of Wards in these provinces is, tliat altliough the possession of a revenue- 
paying property is a condition precedent to the jurisdiction of the Court of 
Wards attaching, yet once that jurisdiction lias attached all the property of 
the ward comes under tlic contiol and management of the Court. Section 15 
of Reg. X of 175)3 is in support of this view, and tlie provisions of the later 
Acts are still more ])recise upon this [630] point. We may furtlier refer to a 
Circular Order of the Hoard of Revenue, which is to be found at iiago 340 of 
Mr. Chapman’s Edition of the Board’s Circular Orders. Rule 2 says: — 
“ Whenever a disciualilied proprietor comes under the suiierintendence of the 
Court of Wards, the jurisdiction of the Court extends over all his property, 
including lands held witliout ])aymentof revenue, and shares in revenue-paying 
lands held in common tenancy with other not disciualified proprietors. The 
Court of Wards is, therefore, to take charge of such property.” It may be 
quite possible that if the Court of Wards had not taken charge of the Patni 
. Mehal Kohinag;ir, the jilaintiil in the ])resent case might be entitled to enforce 
his lion against that [import y ; but we think, having regard to the express 
provisions of the Regulations, that the [iresumption is that the Court of Wards 
did take charge of tliis [iroperty, and as this presumption has not been 
rebutted, we think that the plaintill is not entitled to have any decree affecting 
this projicrty. The n'siilt will be that this aiipeal must be dismissed on all 
the grounds wliich have been argued before us. 

There is then a cross-appeal by the Court of Wards on behalf of the Rani 
to the effect tluit the lower Court ought to have dismissed the entire claim of 
the plaintitt, and not to have passed a deci-ee personally against Rani Soobhu- 
dra Kumari. Now, we think that if Soobhiidra Kumari was competent to 
contract in respect of mattcM's or property other tlian that which came under the 
control and management of the Court of Wards, it must follow, as a necessary 
conse(|uencti, that she can be made liable upon her contracts according to the 
usual procedure in force in this country. Reliance has been placed iipon s. 51 
of the present Court of Wards Act (Heng. Act IX of 1879), which came into 
operation before the jireseiit suit was instituted. This section, laying down a 
different piovision from that contained in s. 32 of the old Regulation, provides, 
that “in every suit brought by or against any ward, he shall be therein described 
as a ward of Court : and the iminager of such ward’s pi’operty, oi- if there is no 
manager, the Collectoi’ of the district in which the greater part of 
such pi'opeity is situated, or any other Collectoi’ wdiom the Court [831] 
of Wards may ap[)oint hi that behalf, shall ho named as next friend or 
guardian for the suit, and r^hall in such suit represent such ward, and no other 
person shall he ordered to sue or he sued as next friend or he named as guar- 
dian for tli(? suit by any (^ivil Court in which such suit may he [tending.” This 
is, however, a provision of procedure. We think it was not intended to affect, 
and cannot affect, any liability which may he incurred by a ward in so far as 
ho (and under the Bengal (leneral Clauses Act, Y of 3867, the masculine 
includes the feminine) is concerned. In the Courts of England there are many 
instances in which a minor or a female can only he sued by a next friend or 
guardian ; hut, so far as we are aware, this pi-actice does not operate to I’emove 
or destroy the [lersonal liability of such minor or female under the law in force 
in that country. Wo think, therefore, that the decree of the lower Court 
declaring the Rani to he personally liable is one with which wo ought not to 
interfere. We may remark, in conclusion, that no argument has been raised 
before us that because the bond in this case was a mortgage-bond, a personal 
liability could not bo enforced thereupon. 
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The appeal will be dismissed with costs. The cross-appeal will be also 
dismissed ; but we think it unnecessary to make any order as to costs. 

ApppMl and crons’appcal dismissed, 

NOTES. 

[DISABILITIES OF A WARD OF THE COURT OF WARDS 

Sec also 5 All. 142; 9 I. A. 182 ; (1883) 5 All. 187.] 

[8 Cal. 631 lie. L. R. 22] 

APPELLATE CIVIL. 

The 3rd March, 

Present : 

Sir Richard Cakth, Kt., Chief Justk’K, and Mr. JrsTicE Bose. 


Chunder Cooniar Mitter Plaintiff 

versus 

Sib Sundari Dassee Defendant. ‘ 


Res judicata — Apj^eal — Ihnni decided bij lower Court, Imt 
not dealt with on appeal. 

In a suit for cnhancemcMit of rent, the Aluiisif found that the sorvic'* of notice was sufli- 
cient, but that tin* renteould not ho onhants'd. On appeal, the District Judge found that the 
ser\dce was iiisullicient, and dismissed the [632] suit, oxpr(‘ssly di‘elining to concidcr the 
question whether the rtaiL was cnhaiiceable. In a subsequent suit for (‘nh.incenient, by the 
same plaintiff against the same dofendant, tlio ^lunsif found that no sufficient ground for 
enhancement had Ix^en made out, and dismissed the suit. On appt'al, the District Judge 
agreed with the ^luiisif on this point, and held also, that the decision of the l^Iunsif in the 
first suit, that the rent could not be enhanced, was res Jiulicatu . 

Held, that where the decision of a low^er Court is appealed to a superior tribunal, which 
for any rea.son doc.s not think fit to decide the matter, the question is left open, and is not 
res judicata. 

Tins was a suit for arrears of rent at an enhanced rate after notice. The 
grounds of enhancement were increase in quantity of holding discovered on 
measurement, and too low I’atesof rent as compared with l ates of similar neigh- 
bouring tenants for corresponding lands. 

The defendant pleaded non-service of notice and insufficiency of notice ; 
that the land was not subject to enhancement ; and that there were no grounds 
for enhancement. Jt appeared that, in 187o, the ])laintiff had brought a suit 
against the defendant for enhancement of rent. In tliat suit issues as to the 
service of notice, and as to the liability of the tenure to efihancement were 
raised, and it was found that the notice liad been sei’ved, but that the tenure was 
not liable to enhancement. 

There w^as sin appeal and a cross- appeal against that decision, the defendant 
appealing on the point of service of notice. The cross-appeal was dicided in 
favour of the cross-appellant, and the plaintiff’s suit was dismissed on the 
ground that the notice had not been served, the Apiiellate Court expi’essly 
declining to enter on the question as to the enhanceability of the tenure. 

* Appeal from Appolliitc Decree, No. 842 of 1880, iigiiinst the decree of J. R. Hallctt, Esq., 
Acting Judge of Rungporo, dated the 14th February 1880, affirming tbe decree of Baboo Deno- 
bundhu Roy, Second MuiihH of Xurigram, dated tbe 4th June 1879. 


4 CAL.— 66 


441 



LL.R. 8 Gal. 633 chukder coomak v , sib sundari dassee [1882] 

In the present suit, the lower Court held that there was no suflScient 
ground for enhancing the rent, and gave the defendant a decree. On appeal, 
the District Judge agreed with the lower Court and dismissed the appeal, hold- 
ing further, that the decision of the Munsif in the suit of 1875 operated as res 
judicata. 

The plaintiff appealed to the High Court. 

Baboo Nil Mad huh Bose for the Appellant. 

[633] Baboo Kali Churn Bauer ji for the Hespondent. 

The Judgment of the Court (Garth, C.J., and BoSE, J.) was delivered by 

Garth, C.J. — This is a suit for enhancement, and three questions have 
been raised by the defendant : firsts that no notice of enhancement was served ; 
secondly, that the rent was not enhanceable ; and thirdly, that there were no 
grounds for enhancing it. 

The Munsif found that notice had been served ; but as to the other 
points, — namely, whether the rent was enhanceable, and whether there were 
any grounds for enhancing it, - -he found them against the plaintiff. For the 
purpose of proving that the rent was not enhanceable, the defendant relied upon 
a decree which was passed in a suit for enhancement brought by the same 
plaintiff against the same defendant in 1H75. In that suit there were two 
issues : first, whotlier there was a in'oper notice of onliaricoment ; and secondly, 
whether the rent was enhanceable. The Munsif found that the service of 
notice was sufficient, but he also found that the rent could not be enhanced. 
Upon these findings, there were two appeals to the Subordinate Judge — one by 
the plaintiff, ujjon the ground that the second issue had been improperly found 
against him, and the other by the defendant, upon the ground that the notice 
was not sufficient. The last point was tlie only one which the Subordinate 
Judge thought it necessary to try. lie found that the service of notice was not 
sufficient, and consequently that the suit was i)roperly dismissed. He, there- 
fore, thought it unnecessary to go into the other question ; and although he 
dismissed tlie appeal of the ])laintiff, he did not decide the question which it 
involved. Ho expressly says so. In this suit tho Munsif does not say whether 
the decision in the former suit was a res judicata or not; but upon appeal to 
the District Judge, he considered that, as the decision of the Munsif in the 
former suit was not expressly overruled by the Appellate Court, it was res 
judicata in this suit, and prevented the plaintiff from contending here that the 
rent was enhanceable. But in this he was wrong. When the decision of a 
lower [634] Court is appealed to a superior tribunal, and that tribunal for any 
reason does not think fit ti^ decide the matter, it is loft an open question. We 
have held so here over and over again ; and it is not because in point of form 
the appeal in tlie first suit was dismissed, that the decision of the Munsif can 
be considered as confirmed. 

The judgment of the District Judge in this point was erroneous. But 
then there is another issue which the District Judge has decided in favour of the 
defendant, which in this suit is fatal to the plaintiff’. That issue was, whether 
there were any sufficient grounds in this suit for enhancing the rent ? The 
Munsif found tliat issue against tho ])laintift’, and the lower Appellate Court 
agrees with liiin, so that even supposing the tenure to be enhanceable, the suit 
must stand dismissed ; and it would be useless to send it back for retrial. It 
may l>e doubtful how far the District Judge means to decide upon other 
grounds, whether the rent was enhanceable. That is a matter with respect to 
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which we say nothing, because we do not wish to prejudice the rights of either 
party in the future. 

The appeal will be dismissed with costs. 

Appeal dismissed. 


NOTES. 

I RES JUDICATA * -POINT NOT DEALT WITH BY APPELLATE COURT- 

Sec (1907) 5 C. L. J. 653.] 


[8 Cal. 634 IOC. L. R. 466] 

APPELLATK CRIMINAL. 

The 31st March, i.SVS-i?. 

PRESENT : 

Mr. Justice McDonell and Mr. Justice Field. 

In the matter of the Petition of Uttom Koondoo and another. 


The Empress 
versus 

Uttom Koondoo and another. ‘ 


Penal Code (Act XLV of I860), ss. iii, 113 — Offences of different kinds — 
Criminal Procedure Code (Act X of 187:^), ss. 283, 463 — Defect in procedure — 
Reduction of punishment — Course to be folloired at trial. 

A prisoner cannot be tried at the .s.imo. trial for receiving or retaining (s. Ill, Penal 
Code), and habitually rcuciving or dealing in (s. 113), stolen property. The proper course is 
to try the accused first for the offences under [635] s. Ill, and if he is convicted, to try him 
under s. 413, putting in evidence the previous convictions under s. Ill, and proving the 
finding of uhc rest of the property in respect of which no separate charge, under s. 411, could 
bo made or tried by reason of the provisions of s. 453 of the Criminal Procedure Code. 

Uttom Koondoo and Krishno Moni Telani wero committed on seven 
separate charges of dishonestly retaining stolen property (s. 411), and of 
habitually dealing in stolen property (s. 413 of the Penal Code). 

The Sessions Judge tried these seven charges together, and recorded the 
following finding :• — “ Concurring with the assessors, the Court finds that 
Uttom Koondoo and Krishno Moni Telani are guilty of the oflences specified 
in the first seven headings of the charge, viz., that they dishonestly retained 
stolen property belonging to Nobin Ghoso, Mudun Shaha, ^Feer Jhan, Sonatun 
Ghose, Naba Kumar Chatterjee, Tarnizudden, and Porashoola, knowing or 
having reason to believe the same to bo stolen, and thereby committed an 
offence punishable under s. 411 of the Penal Code ; and the Court directs that 
the said Uttom Koondoo be sentenced to rigorous imprisonment for five 
years, and Krishno Moni Telani to rigorous imprisonment for three years. 
Further, that Uttom Koondoo pay a fine of Rs. 100, and in default suffer 
rigorous imprisonment for one year.” 

* Criminal App4al, No. 143 of 1882, against the order of T. Peter.son, Esq., Sessions 
Judge of Jessore, dated the 1st January 1882. 
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The prisoners appealed against tliis order to the High Court. 

No one appeared on either side at tlie hearing. 

The Judgment of the Court (McDoNELL and Field, JeT.) was delivered 
hy 

Field, J. (who, after setting out the facts, continued) : — There is no find- 
ing or sentence under s. 413 of tlio Penal Code. The Sessions Judge erroneously 
speaks of the “ seven headings of tlio charge.” There were seven distinct 
charges, not seven headings of one charge. Upon conviction on a single charge 
under s. 411, three years is the maximum term of imprisonment that could 
have been directed. Kegard being had to the provisions of s. 453 of the Code 
of Criminal Procedure, the prisoner could not have been charged and tried at 
the same [636] time for moi*e than three offences of the same kind. The 
Sessions Judge was, therefore, wrong in trying the seven charges together. 
The appellants do not, however, complain of this irregularity in procedure ; 
and it does not appear that the irregularity has occasioned a failure of justice 
either by affecting the due conduct of tlie prosecution or by prejudicing the 
prisoners in their defence (s. 283. Code of Criminal Procedure). Wo, therefore, 
think it unnecessary to set aside the proceedings of the Sessions Judge and 
direct a now ti'ial ; but the conviction and sentence must be set aside, and the 
prisoners will be convicted upon the three charges concerned with the property 
of (i) Nobin Ghose, (ii) Meeajan, and (iii) Porashoola. For the first and second 
offences the prisoners will be sentenced each to one year’s rigorous imprison- 
ment in respect of each charge. For the third offence Uttom Koondoo will be 
sentenced to tliree years’ rigorous imprisonment, and Krishno Moni Telani to 
one year’s rigorous imprisonment. We think a sentence of fine unnecessary. 

Wo may observe that tlie pri.sonors could not bo tried at the same trial 
for receiving or retaining (s. 411) and habitually receiving or dealing in (s. 413) 
stolen property, these two offences not being offences of the same kind (s. 453, 
Code of Criminal Piocedure). The proper course would have been to try the 
accused first for the offences under s. 411, and then, if he wore convicted, to 
try him for the offence under s. 413, putting in as evidence the previous con- 
victions under s. 411, and proving the finding of the rest of the property in 
respect of which no separate charge, under s. 411, could be made or tried by 
reason of the provisions of s. 453, Code of Criminal Procedure. As, however, 
the punishment awarded under s. 411 is, in our opinion, sufficient, it is un- 
necessary to proceed further under s. 413. The appeal will bo dismissed, the 
conviction and sentence being altered as above directed. 

SenUmco. altered. 


NOTES. 

[DISTINCT OFFENCES— 

Si'c ulso 8 Cal. 150; 1 C.W.N. :35 ; G C.W.N. 550 : SOCiil. 822. 

The irn‘f5uliirit\ of niisjoincpT Iv, nut curable : — 25 Mad. Gl ; 4 liom. Ij.R. 410 : 30 Cal. 
822 ; (1900) P.R. Cr. 5 : 30 Mad. 328.] 
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10 C.L.B. 4S0- 6 Ind. Jup. S76] 
[637] OEIGINAL CIVIL. 


T/ui Uh May, 1 882 . 

Present : 

Sir Richard Garth, Kt., Chifk ^Justice, and Mr. Justice White. 


A 1 an y am onj ori Daboo PI ai n l\ fl' 

vpysufi 

Sonainoni Dabcc Dolendant. 


Hindu Wills Act (XXI of 1870), ss. 2, 2,an(l fj Succession Act (X of 1865), 

ss. 98, 90 iuid 101 — Gift to unborn persons — Statutes, (jonst ruction of. 

A gift by will to persons unborn at the time nf the death of the testator, whether made 
prior or subsequently to the passing of the Hindu Wills Act, is void. 

The words “to ereah' an interest,” in the fifth proviso to s, :iof the Hindu Wills Act, 
apply both to the quantity and quality of the. intei*i*st created, and in their natural and ordi- 
nary meaning include, the eapaeaty of .l donee to take. 

In construing an Act of the (Tovernment of India passed in tlie form peculiar to the 
Hindu Wills Act, the sound rule of eonstriictinn is to give their full and natural meaning to 
the provisos, and only t<» give olToe.t to the enaetments eontained in the .ipplied sections and 
chapters so far as the latter do not contravene the full and n.ituraJ meaning of the provisos. 

Appeal from tho decision of Wilson, J., dated 21st August 1881. 

In March ]87.‘b one Cliandranath Chowdhiy died, leaving him surviving 
a widow, Alangamonjori Daboe (tho plaintilf in the luesont suit), his mother 
Sonamoni Dabee (the defendant in the present suit), three unmarried daugh- 
ters, Rajranee Dabee, Hurridasi, and 8iddcssoi*i (of whom Hurridasi died 
intestate and unmarried, and Rairanee is at ])resont alive and married, and 
Siddossori, since tho institution of the present suit, luis also been given in 
marriage), and three sisters. The testator, by liis will, left certain property to 
his sons, or failing sous to his dn lighter’s sons, giving a monthly allowance to 
any daughter who sliould he childless or become a widow, and to his mother 
and sistoi’ maintenance as soon as the daughter’s sons should succeed to the 
property. Sonamoni took out probate and took iiossession of the whole estate. 
The testator’s widow then brought this pi-estuit suit, charging misappropriation, 
and praying for a coiistruetion of the will, and contending that she, as hoiross- 
at-law, was [638] entitled to the estate during htu* life, and asking for an 
account. The defendant denied tho charges of misaj^propriation. 

The case camo on for settlement of issue.s, wlien tlie principal controversy 
was as to the validity of the gift to the daughter’s sons and of other gifts 
dependent on the principal gift. 

Mr. T. A. .l^^cvfrand Mr. Mittra for the Plaintiff. 

Mr. TJonuerjee and Mr. Alim for the Defendant. 

Wilson J., gave a judgment (wliich will be found I’eported in 1. L. R., 8 
Cal., 159) holding, that the will being governed by the Hindu Wills Act, the 
bequest to the daughters’ sons was valid ; but that the iilaintiff had a sutlicient 
interest under the will to entitle liei* to an account. 

Tho plaintilf appealed. 

Mr. Evans and Mr. Palit for the Appellant. 

No one appeared for the Respondent. 
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The following Judgments were delivered by the Court (Garth, C.J., and 
White, J.) : — 

White, J. — The law is clear that, prior to the passing of the Hindu 
Wills Act (XXI of 1870), a gift by will to a person unborn at the time when 
the testator died was void, with a few exceptions which we need not consider 
now, as they have no application to the present suit. 

The law was so declared in 1H73 by J^EACOCK, C.J., and Norman, J., over- 
ruling Phear, j., and also by the Judicial Committee of the Privy Council in 
1872, adirming on this point the decision of the first-named Judges, in the case 
of Jaiendm Mohiin Tmiorf v. (ianendra Mtdiini Tufjore (4 B. L. R., O. C., 
103; S.C., on api)eal to P. C„ 0 II. L. R., 377; L. R., I. A., Sup. Vol., 47.) 

I believe that the decision in the TaijotY case (4 B. L. R., O. C.,103 ; S.C., 
on ai)peal to P. C., 9 B. L. R., 377 ; L. R.. 1. A., Sup. Vol., 47), so far as it 
declared tlie invalidity of a heciuest to persons unborn at the testator’s death, 
came with sur]3rise upon some niend^ers of the Profession, if not upon the 
Profession generally ; and that, until that decision, it had at least been taken 
very much for granted that such bequests were valid. 

[639] When the Hindu Wills Act, however, was passed, and came into 
force, tlie law had been settled in the way 1 have mentioned by the highest 
authority known in our Courts. 

The question to he determined here is, whether the Legislature have 
changed the law in tliis respect, and whether such a gift is now vjilid fey virtue 
of the Hindu Wills Act, s. 2, which, amongst other sections of the Indian Suc- 
cession Act, 1865, extends to the wills of Hindus made on or after the Ist of 
September 1870, the 99th, 100th, and 101 st sections of the Indian Succession Act. 

I may observe in the lirst place, that the preamble of the Hindu Wills Act 
does not disclose any intention in the Legislature to extend the testamentary 
power of Hindus ; tlie sole obiccts of the Act being, as there stated, to “ provide 
rules for the execution, attestation, revocation, revival, interpretation, and 
probate of the Wills of Hindus.” 

The sections of the Indian Succession Act above referred to occur in that 
chapter of the Act which relates to V'oid Bequests. Section 99, after laying 
down the rule that a hc(]uest is void, “ when made to a iierson by a ijarticular 
description, and no such person exists at the testator’s death,” ])ermits an 
exception when sucli person stands “ in a i)articular degree of kindred to a 
specified individual, hut his ])ossession is dcfeiTcd by reason of a prioi* bequest.” 
Section 100 provides in elTect that the deferred bequest must comprise the 
whole of the remaining interest of fhe testator in the thing bequeathed ; and 
8. 101 contains a rule against perpetuities, which necessarily recognizes the 
exception contained in s. 9‘!». 

Did the Legislature, in passing the Hindu Wills Act, intend that the 
exception mentioned in the 99th section should extend to the case of Hindu 
wills executed after the 1st of September 1870 ; a .d, by thus conferring upon 
Hindu testators the power ol bequeathing their ]3roperty to unborn persons 
answering a certain description, change the law as laid down in the authority 
which I have cited ? 

This question might perhaps have admitted of an affirmative answer but 
for the fifth proviso in s. 3 of the Hindu Wills Act, which enacts, that “ nothing 
in the Act contained shall authorize [640] any Hindu to create in property 
an interest which he could not have created before the 1st of September 1870.” 

The words “ to create in pro])orty an interest ” apply both to the quantity 
and quality of the interest created, and in their natural and ordinary meaning 
include the capacity of a donee to take. A deceased Hindu testator may be 
said to create an interest in property which he could not have previously 
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created as well wdien he makes a jjift of his estate iu -tail-male as when he 
makes a gift to a person unborn at the date of liis death. 

The proviso in question was, in my opinion, introduced into tlie Hindu 
Wills Act, for the very purpose of preventing the application to Hindu testa- 
tors of the specific sections mentioned in s. 2 of tho Act from being construed 
into an enlargement of their testanientary powder. 

But it has been contended, and successfully contended, in the Court 
below, that a narrower construction sliould be put upon tlio language of the 
proviso, and that its operation should bo confined to the capacity to take on 
the part of the donee. 

Tlie consequence of giving the wider meaning to the phrase is stated in 
the judgment of the lower Court to he, that “ the whole of s. 99, except the 
first clause, is inoperative ; s. 100 is entirely so ; and s. 101 is inoperative, 
because it falls short of the restrictions existing without it.” Tho learned 
Judge considered himself bound to avoid this consequenee, and therefore read 
the phrase in the narrower sense, which allowed of full effect being given to the 
sections referred to. 1 may add that the ai-ginnent of the leai-ned Judge may 
be reinforced by a reference to the second clause of tho Gth section of the Hindu 
Wills Act, which provides, that, in applying ss. 99, 100, and 101, ‘ son,’ ‘sons,’ 
‘child,’ ‘children,’ shall he deemed to include an adopted son, Ac. 

In arriving at this decision the learned Judge has applied a canon of 
construction, which has long been applied in construing English Acts of Parlia- 
ment, and which is thus stated in the case cited by lum — Heij. v. Jifshnj) of 
Oxford (L. E., 4 Q. B. D., 24rj). “ A Statute ought to be so construed, that, 

if it can be prevented, no clause, sentence or word shall be superfluous, void, 
or insignificant.” 

I do not for a moment deny that that canon is the correct [641J one to 
apply to many of tho Acts of tlie Government of India, or that if it is the 
appropriate rule to apply here, tho decision of the Court below is correct. 

But the Hindu Wills Act is not drawn in tlie ordinary form of a Statute, 
or indeed of an Act of the Government of India. It does not enact a series of 
provisions relating to Hindu wills, but, in j)oint of form, it ai)plies to certain 
Hindu wills certain portions only of the Indian Succession Act, and it does this 
by mentioning only the numbers of particular sections and the numbers of 
particular parts or chapters or portions of parts or chapters of the principal Act. 

The sections and ixirts and portions of ])arts so s])ocified are api)lied bodily 
and in qloho as it were, without jiny limitation and witliout an\ adaptation of 
the sections to the peculiar law or custom or circumstances of Hindus. 

Hindus were expressly excluded from the opei ation of the IndiaTi Succes- 
sion Act when it was passed, and although it is not inijaobable that tho 
Legislature, even at that time, contemplated that, at some future day, the Act 
might be extended to Hindus, tho Legislature must have considered in 1865 
that the Act, as it then stood, was not in all respects suited for Hindus, other- 
wise Hindus would have been included. 

It is obvious, that an unqualilied extension to Tfindus of a large number of 
sections and parts of an Act, in its origin passed for j)crsons other than Hindus, 
would be attended with some most unexjjected and undesired results, unless the 
operation of the applied sections wei’e controlled. 

The 3rd section, accordingly, enacts five provisos, the object of which, as 
it appears to mo, is to prevent, so far as Hindus are concerned, the wholesale 
application, as it wore, of the sections and chapters mentioned in s. 2 from 
directly or indirectly altering or affecting the Hindu law in those matters to 
which the provisos relate, and from thus introducing changes not contemplated 
by the Legislature. 
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Hence, in construing an Act of the Government of India passed in the 
form peculiar to tlie Hindu Wills Act, T think the sound rule of construction is 
to give tlieir full and natural moaning to the jjrovisos, and only to give effect to 
the enactments [642] contained in the applied sections and chapters, so far as 
the latter do not conti*avene the full and natural meaning of the provisos ; and 
that this is the sound rule of construction, although the result of carrying it out 
may be, and in the present case is. that some of the applied sections are 
rendered nugatory. 

This also appears to mo to he the only safe rule in dealing with an Act 
like the one now befoi-e us. To construe such an Act hy the canon laid down 
in the case cited would he to introduce changes into the Hindu law by a side 
wind, as it w'ere, and also when there is no clcai' expression on the part of the 
Legislature of an intention to alter that law. 

T therefore reverse the decree of the Court below so far as it declares the 
validity of the bequest to the daughters’ sons who were unborn at the death of 
the testator, and the validity of the other gifts in the will dependent on that 
bequest. 

There will bo a declaration that that bequest and the gifts dependent upon 
it are void, and that the plaintiff is entitled, as heiress of her deceased husband, 
to succeed to a widow’s estate in the residue of his property. 

Costs of the appeal to come out of the resi<luary estate. 

Garth, C.J. — 1 am of the same opinion. T fully appreciate the arguments 
upon which the judgment of the Court below proceeds, and there is no doubt 
that, generally sjieaking, the rule of construction which is laid down in the 
BiaJiop of Oxford's cose (L. H., 4 Q. 13. I)., 24/3) is the correct otie. 

But, as regards the Hindu Wills Act, 1 cannot holi) thinking that there is 
much truth in what fell from Mr. Justice BoNTlFEX in the case of CalJu Nath 
Nau(jh Choirdru v. Chunder Nath Naiujh Clioicdrji (I. L. K., 8 Cal., 378 ; 
S.C., 10 C. L. U., 207), that the difficulty in construing that Act arises “ from 
the mode of legislation ” : from the way in which upwards of 1/30 sections of 
the Indian Succession Act have been imported into s. 2 of the Hindu Wills 
Act, without sufficient considertaion, as to whether some of those sections, 
which were quite a])i)ro])riato in the first Act, were equally so in the 
second. I doubt, for instance, whether it ever occurred to the learned 
[643] authors of the Hindu Wills Act, that, in introducing ss. 99 and 100 of 
the Succession Act into s. 2 of the Wills Act, they were enacting provisions 
which were either inconsistent with the last pi'oviso of s. 3 of that Act, or 
wdiich would bring about anv radical change in Hindu law. 

And there is also much truth, as it seems to me, in another observation 
made by Mr. Justice PoNTIFEX, — namely, that, at the time when the Hindu 
Wills Act was passed, it was by no means finally decided, that hy Hindu law 
property could not be bequeathed to a person not in being at the time of the 
testator’s death. This ])oint could hardly he said to have been conclusively 
settled, until judgment was gi\en in the Tagore case (9 B. L. B., 377 ; S.C., 

L. B., T. A„ Sup. Vol., 47) hy the Privy Council in the year 1872. 

My opinion of this case proceeds upon two main points : — 

1st . — I think it clear from the prcandile of the Hindu Wills Act, that it 
was merely passed for the purpose of providing rules for the execution, 
attestation, and inter|)retation of Hindu wills, and was not intended to 
introduce any material change in Hindu law. This is not only apparent from 
the language of the preamble itself, but also from the fact, that the Act only 
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extends to the Province of Ben/'al and to the Presidency-towns of Madras and 
Bombay. It could never have been intended to make an important change in 
the Hindu law in those portions only of the Bmi)ire, and to leave that law 
unchanged in all tlie other provinces. 

2n(ll !/. — I think that the last clause of s. »‘3 ought not to he road in tlie 
restricted sense which is attributed to it by the learned Judge in tlie Court 
below. If a Hindu testator leaves a 'ife-estate in land to a person who is not 
horn at tlie time of the testator’s death, that is, in my opinion, an attemiit “ to 
create an inleiest in pi'operty which ho could not have created before the Act. 
In other words, the jirohihition, as it scorns to me, extends to the person who 
is to take the interest, as well as to the interest itself. 

Attorney for the A])pollant : Baboo Ahliai/a Churn (Ihosp. 

Appeal allowed. 


NOTES. 

[ HINDU WILLS ACT (1870)- BEQUEST TO UNBORN PERSONS - 

A siiiiiliir f»piniun Wiis rxpivssod by PONTTKRX, J. in S C'iil. at It has been hold 

that till! capacity to take should bo detcrininod i ndepe Mile i illy of tho Act : — (IHS.*)) *.) Hoin. 491 
(500) ; (1910) 58 Vii\. IHH : 15 C.W.N. 115 ; (1897) ‘24 ('al. 040 ((;.50) ; (1905) ‘28 :\r!id. 503. See 
also 10 M.L.J. I!)l. (As regards gift to a class, see (1H8(;) 12 Cal. 005; ( 191 1) 58 Cal. 408 
P.C.). In (1889) 10 Cal. 549 (551) the prcdt!cea.scd doiuu! was held to be a person in existence 
at the tsstator's death In virtue of sec. 110 of the Succession Act. 

See also 50 ISfad. 509 ; 17 M.LJ, ‘2(>9 : ‘2 .M.Ti.T. ‘24‘2. 

Tri!vel\an, Hindu Law (191‘2) p. 514, exprcsse.s this opinion, “ should the quc‘stion conic 
before the Judical Coininitti'e, that Hoard may take tho view that elTiict must be given to all 
the sections of the Indian Succession Act which have been applied, and that the word 
*inferesP docs not include the ' cnpacUt/ to take* ” citing (1890) ‘25 Cal. 505 ; /lank of Kuylmul 
V. Vatjliann (1891) .A.f^ 107.] 

[6M] ClilMINAL RRFKHENCl'l. 

The •■irnh April, IWL 

PUESKNT : 

Mil. Jl STR'E McDONKIJi AND Mil. .J rS’l'ICI': Kiei.d. 

Mailanidi Fakir 
versus 

Taripulla Pramanik. ' 

Record of inferior Court — Explanation of order passed — Criminal 
Procedure Code (Act X of JS7l^) s. UUo — Indefinite period 
of ivipnsonvient in default of sec tin Iff, order for. 

Whtirc a Sessions Judge has, under s. ‘295 of Act X of IH7‘2, called for the record of an 
inferior Court, he is, before referring the case to the High Court for order.*>, bound to call 
upon the inferior Court for an o.xplanation of the order pa.ssed, and should submit .such 
explanation, together with the rest of tho record, to the High Court. 

* Criminal Reference, No. 90 of 188‘2, Letter No. 1‘20, from tliis order made by C. A Kelly, 
Esq., Sessions Judge of Pubna and Hogra, dated the 19th April 188‘2. 


4 CAL.--67 
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MANICK rmiND V. 


An order flinjcting an accused “to he imprisoned until be gives security,*’ is bad ; a 
definite period for such imprisonment, not exccsiding one year, should be stated in the order. 

Onk Mailariuli Fakir cliaif'cd Toripulla Pramatiik under s. 352 of the Penal 
Code with asaiiult. 

Tlie case was tried summarily by a Bencli of Honorary Magistrates, who 
convicted him, and sentenced him to a fine of Its. 10, and in default to fifteen 
days’ rigorous impri.sonment ; and further bound him over to enter into a 
personal recognizance in Rs. 100, witli two sureties for alike amount, to keep 
the peace for one year, and in default to simple imprisonment until the oi’dor 
was comjdied with. 

The Sessions .Iiidge, after expressing his opinion that the Older was bad, 
witliout calling upon the Honorary Magistrates for an explanation, referred 
the case to the High Court. 

No one ajipoared for the Parties. 

The Judgment of the Court (Mc^Donkll and FieIjD, JJ.) was delivered by 

MoDonell, J. -There has been great delay on the iiart of the Sessions 
Judge hi making this i‘efei‘(mc<\ The explanation [695] of the Honorary 
Magistrates who sat on the Ibuicli and are alive ought to have been submitted. 
The record says that the charge was under s. 352; and tliero is no serious 
contention that anytliing else was intended. So much of the order as directs 
the aijcused to bo imprisoned until be gives .security is bad, and a definite 
perioil not exceeding one year sliould have been inserted in this jiart of the 
order. 

Under all tlu^so circumstances we think it will be suHiciont to set aside so 
much of the order as requires recognizance and security to keep the peace, and 
we set aside this portion accordingly. 

Order varied. 


[8 Cal. 645 : 7 G.L.R. 88] 

SMALL CAUSL COURT RLIHIRENCE, 
The J/}th Jtihf, ISSO. 


Pkksknt : 

Sir Rich Alin Gaptk, Kt., Cutkf Justice and Mr. Justice Pontifex. 

Manick Chund 
versus 

Jomoona Doss. ' 

Vromissoru note— Achinwlexhjinent- Stavq) Act (I of 1879), ,s. 34. 

*rhe pbiintilT sued on two documents, signed by the defendant, each bearing a one-anna 
.stamp, in one of which a sum of Rs. ‘203 was stated to be “ duo to you, and payable on the 
lOth duly ; ” and in the other a sum of Us. 515 was mentioned “ for which 1 give you this 
writing, tlie whole amount of which will be paid up in full on the 3rd August ” 

Held, that the documents were not mere acknowledgments, but promissory notes, and 
b'jing payable otherwise than on demand, were not sufficiently stamped, and consequently 
not admis.sible in evidence under s. 3^, Act 1 of 1879. 

* Case stated for the opinion «)f the High Court under s. 7 of Act XXVI of ISfil, by 
H. Millet, Esq., First Judge, Caleutta^Court of Small Causes. 
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The following case was stated for the o])iiiion of the High Court by the First 
Judge of tlie Calcutta Small Cause Court. 

“ This suit is brought by the plaintiff on the following cause of action : 

For money due on two acknowledgments of diffci*enco in the price of Govern- 
ment securities of the value of Rs. 2/), 000 each, of which the defendant promised 
to deliver to [ 646 ] the plaintiff' under contracts dated the Jrd and 15th Juno 
1879 respectively, and whicli the deP udant failed to deliver in terms of the 
said contracts’. 

“ The two documents referred to, and called in the cause of action 
‘ acknowledgments,’ have admittedly boon signed by the defendant, but his 
pleader has takeii the objection that they are not sufficiently stamped, they 
being promissory notes and not acknowledgments merely. The decision on 
this point remained in abeyance until I had decided a ])lca of minority put in 
by the defendant : on hearing the evidence I was not satisfied that the defen- 
dant was a minor, and so rejected the plea. 

“ The two documents I’elied on are in Nagri, but the following translations 
have l)een made by one of tlio officers of the Court. 

‘ Sree Kamjee lielp. 

‘.Vuspicious letter to brother Manick Cliund Keerut Chund, from Jomoona 
Dass, whoso compliments you read, that the paper hjr rupees 25,000, (l i) four- 
and half interest, which f jiurchased from you at (H ans.) eight annas discount, 
that 1 sell to you at (1-5) one rupee five annas, which, at the diff'erence rate of 
(13 ans.) thirteen annas i)er cent., is rui)ocs (203-2-0) two hundred and throe, 
annas two, due to you and payable on 1 5th, lOth July. 

Signature of Jomoona Dass, the entire writing written above is admitted, 
dated 3rd Assar lightsido, Sumbut 1935 (should bo 1930), 22 nd Juno 1879. 


St.nnp 
one anna 
‘2-7-7U. 


Jumnon.i Diihr* JOicttfv.’ 


‘ Sree Bamjce help. 

‘Aus})icious letter to brother Manick Chund Keerut Chandjee, from Jomoona 
Dass, whose cojnpliments you read, tiuit the pa])er for ru])ees (25,()()()) twenty- 
five thousand, ( I 2 ) four-and half interest, which I sold to you at 3-13, due dates 
for dolivei y of the same were 3 rd, 4th August 1879, which I contracted. That 
paper T could not hold, and made up with >011 by making tlie difference at the 
rate of rupees 2-1, by which the loss amounts to ru])ces (515-10) live hundred 
and fifteen and annas ten, for vvhicli J give you this chitta (wi iting), the whole 
amount of wliich will be paid iij) in full of this bill on 3 rd, [647] 4th August, 
and to whicJi no objection will be made. Datetl (ith Assar darksido, Sumbut 
year 1935 (should be 193G), 10th June 1879. 


Stamp Sigiiatinv of Jt)inouihi Da.ss Khct- 

oiu; anna , lOlli Juno, >oar 1871).’ 

I 10th June 1870 ; 

I 

“ Jf they are acknowledgments, as suggested by the plaintiff ’s i)lcader, they 
are correctly stamped, as they bear a stamp of one anna each ; but if promis- 
sory notes, as suggested by the defendant s jJeader, the Court has no power to 
stamp them, promissory notes being excluded from the ])rovisions of s. 34 of 
the Indian Stamp Act, 1879. 
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“ No interpretation is^^iven of ‘])roiiiissory notes’ in the Indian Stamp Act, 
1870 : hut it may ho said that whatever the words used in the document are, 
they must amount to a promise to pay. In one document tlie words used are 
‘ payable on the l/ith. IGtli July,’ in theothor ‘the full amount of which will be 
l)ai(i in full of tin's hill on 3rd, 4th August.’ lloth, in my oinnion, amount to a 
jM’omiso by tlie i^erson si^minj^ to ])ay on the dates specified. 

“ The hbij^lish cases, to some extent, depend on Statute, but so far as they 
can ho considered as a ^uide, they seem to show that a document of this 
description is a promissory note. In Morns v. Loe (2 Lord Raymond, 1396), the 
defendant promised ‘ to be accountable to A or order for €100 value received,’ 
audit was held tr) he within the Statute as importin^^ a promise to pay. While 
V. North (3 Ex., 689), also turned on Statute-law, and a sutigestion was thrown 
out hy the Court that tin*, documcmt in question could not be a cornjilete 
instrument, hecaiist; t.h(5 time for payment was not fixed. Juan older case - 
Cashornv v. Dutton (Selwyn’s N. P., 12 Ed., 42(5) — the woi’ds were ‘to be paid 
on demand aiul it was hiild, these words amounted to a promise to pay. 11 
any distinction can he drawn between the words ‘payable,’ which wdll be 
paid,’ or ‘ to be paid,’ it mif,dit be said that one document would constitute} a 
promissory note and anotlier not, hut they all api)eartome to moan the [648] 
same thin^*, and in elTect to constitute a promise to pay by the person signing. 

I am of oi)inion, theiefore, that both the documents in question aie 
jiromissory notes, and, as such, cannot be stamped by the Court and received 
in evidence. 

“ No other evidence has been ottered by the ])laintitt‘ of jiroof of his debt, 
he relying* exclusively on the documents in question. 

“The iilaintiff’s pleadei has requested me to refer the point to the Tli^h 
Court, whicli I accoi din^ly do, as iollows : — 

“ i. Whether the two documents in c]uestion arc sulliciently stamped 
according* to law V 

“ 2. Whether, if not sulliciently stanijied, tlie Court can stanqi them, and 
receive them in evidence under the Indian Stamp Act, 1879? 

“ Putting the (questions in the above form wu’ll leave it open to the Honour- 
able Judges of the llij^h Court to decide — whether the documents are mere 
acknowledgments, or agreements, or promissory notes ; or wiiether, if iironiis- 
sory notes, they can bo stain, lod by the Court. 

“Contingent on the opinion of the High Court my Judgment will be for 
the defendant.” 

Mr. Piffurd for the T*laintitt'. 

^Ir. Pal it for the Defendant. 

Garth, C.J. -We shall answer both questions in the negative, and wo 
make no order as to costs. 

Attorneys for the Plaintill : .Messrs. Swhihoe d’ Co. 

Attorney foi* the Defendant ; Baboo Moral hi Dliur Sen. 
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[ 11 C L.R. 186 : 6 Ind. Jur. 6S6] 

[649] APPELLATl'^ C1VT[.. 

The '2(Hli Jdiiitanj, LHS'4. 

PUKSKXT : 

Mr Justice Mitteii a: Mu. Justice Ma('uean. 


Hjidri Koy and another Defendants 

versus 

Bluit;\vat Narain Dohe\ and others riaintirfs.' 


Hnulu LdU' Pdvtfhou ^litukslmra Lutr Shan- (^ftiruuduiof her Self- 
tuumncAl properifi af J'uUier tui parhlion -l\n'lilnm nf revenue paunuj 
esiufe- ' J ui isthrhou of i'lnl Coinl. 

Umli'r the ^litaksli.ini. law, a ^raiulnuahor, (ai parliLmn, is cmiIiLIcmI tn a share in tlic 
joint family propcrt\ . 

Sciiible. — Th(' rule of law, to lu* ftuind in the -ind Vol. of V\a\.islh.i Cliandrika, 
|)|). S5n-35U, which lays down lhat, wlimi the father malvcs t.h(' partition of Iiis own choicr. 
his mother is not entitled to ii sharti, is intended to «il>ply onlv to tin; selt-ac(|mred propertv 
of th(’ father, 

Partition of an est.ite piMiig revenue to (ro\a*rnment eannoL Im eifeeted in ,i Civil Court. 

On tlie 8tli Septeinhor 1874, one Badri Boy i)ui’chased at an auetion-sale 
tlie ri^lit, title, aiul interest of one Gondoin Dol)e\ , in a four-anna shai*e 
in a certain niou/a payin;^ revenue to (iovermnent, and at the sana* lime took 
an assignment of a mortgaf’o-decree on the ])roperty from one (Jopi Lai. 

The wife, son, and mother of (londom DohcA’ a,llei;('<l, that, their ri.elits 
liad not i)assed to Ihidri Boy under the sale, and hi’oih’lit I, his suit to ixajovei* 
])ossossion of a three-anna sliare out of the four annas pui’chased hy Ihulri 
Boy, and of which lie was in possession, and also for wasilat. 

The defendant Badri Boy denied his liabilit y for wasilat, and maintained 
that, imdei’ the Mitakshai'a law, tin? sale against (ifindom, who was tlie 
mana^diif^ luemher of the family, |)assed the entire interest of the family. 

The following issues weie raised l)efore tlie Suhordinate Jud^e of 
Tirhoot ; — 

1. — Are the female plaintiffs entitled to a share in the ancesti-al property 
undei* the Hindu law ? 

[830] 2. — Was the deiit contracUul hy the jud^nient-dt*h|.or for the 
honeiit of the joint family ? If so, are not other mend)ers of tlie family hound 
by his acts ? 

3. —To what share, if any, are the plaintilfs entitled, and are they entitled 
to \vasilat ? 

The Sid)ordinate Judf^e found that the female jdainliffs were entitled, on 
partition, to take each a share ecpial to that of a son, and that the plaintiffs 
W'ore entitled to a three-fourths share in the proiierty : aial, disallowing' the 
claim for wTisilat, f^avo the followdn^i decree; I would therefore |)ass a 
continf^ent decree in favour of the plaintiffs, declarin.^ tlieir title to take a 

• Appeals from Orij?iiiiil Decrees, Nf.s. lUO and *244 of IHSO, agaiiisL the decree n£ Baboo 
Mohendro Nath Bose, Subordinate Judge of ^luzutlerpore iu Tirhoot, dated the 19th Julv 
1880. 
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tinco-lourilis sliaro of tlio proporty on a partition to bo hold with tiie defon- 
dants in tlio oxocution department, upon their contributing a threo-fourtbs 
share of the debt discharged, or paying Ks. 718-8 annas to the defendant 
auction- purchaser. ” 

The defendants appealed to the High Court. The plaintiffs brought a 
cross-ai)poal on the question of mesne i)rolits, and on tlio ground that the 
Judge should not have ordered them to pay Rs. 718 on account of Gopi Lai’s 
decree. 

Haboo Mohesh Ckunder Chowdlirt/ and Baboo Aiibinask Ckundcr liancrjec 
for the A])pellants. 

Baboo Jiajitndro Nath Bone and Baboo Chiuider Madhnb Crkose for the 
Ros[)ondents. 

The Judgment of the Court (MiTTKIland MA(3LKAN, JJ.), was delivered by 

Hitter, J. This is a suit to recover possession of three annas out of four 
annas of Mou/a Bhugwanpore Gidha, a revenue-paying estate, with wasilat. 
The iihiintilf No. 1 is tlio son of Gondom Doboy, the defendant No. 2 ; and the 
[ihiintiffs Nos. 2 and 3 are mother and grandmother of the plaintiff No. 1. The 
lilaintitf No. 4 is the purchaser of a sliare of the disinited property from tJie 
plaintiffs Nos. 1, 2 and 3. 

It aiipears tliat the aforesaid four annas formed one of the properties 
belonging jointly to the plaintiff No. 1 and Gondom Dobey. In oxocution of a 
de(jroe against Gondom Doboy, the [631] riglit, title, and interest of the debtor 
in Mouza Bhugwaniiore were sold on the 8th Se))teml)er 1873, and purchased 
by the first defendant. The purchaser took jiossession of the whole four 
annas. TJie jilaintiffs contend, that only the father's interest in the property 
was sold, and that as, on partition of the joint family property, that share would 
be one anna, the son, the mother, and the grandmother receiving each one-anna 
share, the plaintiffs seek to recover possession of throe annas. 

'riio defendants state that the whole of the family projierty was sold to 
satisfy the decree, which was obtained by one Portab Singh on a bond executed 
by Gondom, who I'aised this loan for joint family purposes ; that, after jiurchasing 
this property, the first defendant took an assignment of a mortgage decree 
upon tlie mouza in question from one Go])i fjal ; that, under any circumstances, 
ho is not liable for mesne profits. 

The lower Court finds that the delit incurred to Portal) by Gondom was 
contracted for immoral pu' poses ; that what was sold in execution of Pertab’s 
decree was only the inter*"-! of the father; that the plaintiffs are not entitled 
to recover mesne iirofits : and that the decree of Gopi Lai was a valid charge 
ui)on the property in dispute. ITjion tliese findings of fact, the lower Court 
made a decree in the following terms : 1 woul 1 therefore i)ass a contingent 

decree in favour of the plaintiffs, declaring their title to take a three-fourths 
share of the i)roperty on a ])aj*titioii to bo hold with the defendants in the 
execution department, upon their contributing a three-fourths share of the debt 
discharged, or paying Rs. 718-8 annas to the defendant, auction-purchaser.” 

The decree, so far as it directs partition to bo effected in the course of the 
oxocution thereof, is erroneous : !.>eoauso no partition of a revenue-paying estate 
can be effected through the Civil Court ; and also because, even if the partition 
could bo effected through the Civil Court, it should not have been left to be 
carried out in the course of the execution of the decree. If the other 
l)ortion of the decree be correct, the error pointed out above will have to bo 
rectified. 
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The dofonclants have appealed on the {ground that tlie auction sale men- 
tioned above conveyed the wliole of the family pro- [652] port y. The plaintitTs, in 
their appeal, (luestion the decree on two grounds : (i) because it does not awai’d 
mesne profits, and (ii) because the order of the payment of Us. 718-8 on account 
of Gopi Lai’s decree is erroneous. Tlie defendants furtlier contend that, oven 
if the finding of the lower Court, that only the father’s interest passed by the 
auction-sale, be correct, the gi’andmothor, the plaintiff No. 3, is not entitled to 
any share. 

Tlie first question to ho determined is wliat was sold in the execution of 
tlie decree of Portab. Wo are of opinion that the decision of the lower Court 
upon this point is correct. 

The defendants have produced only the decree and the sale- certificate, 
which, as usual, recites thatonly tlie right and interest of the flebtor wore sold. 
There is not liing on the face of the decree whicli shows that tlie father was 
sued as representing the joint family. That being so, we think tlie decision 
of the lower Court upon this point is right. We are also of o])inion that the 
decision of the lower Court, as regards the claim for mesne profits, and the 
liability of the plaintiff's in respect of their share of (lojii Lai’s decree, is correct. 
The plaintiffs, after tlie auction- purchase, having, without any protest, allowed 
the defendant Badri Koy to take possession of the wdiole four annas of the 
mouza in suit, are not entitled to i-ecover mesne pi-ofits from the latter, who 
honestly believed that he acquired good title to the said share. As regards 
Gopi Lai’s decree, it not liaving been shown that the debt, which was tlie 
foundation of it, was contracted by the fatlier for immoral purposes, the lower 
Court is right in holding tliat the jilaintiff's are liable for tliis decree to the 
extent of their share. 

We are also of ojiinion that tlie grandmother, on partition, is entitled to a 
share. The latest decision iqion the point, the case of Sihhusoundcnj Dahia v. 
Bussoomutl!/ Dalna (I. L. H., 7 Cal. 191), takes the same view. All the 
authorities upon this subject are collected in the 2nd Vol. of Vyavastha 
Cliandrika, pp. ^1/30 to .‘159. They clearly support the view we take of this 
question. Thei'c is one passage, however, upon which appellants’ iileader 
relies, viz., the one in which it is laid down that, [653] when the father makes 
the partition of his own choice, his mother is not entitled to a share. As 
regards this passage, it is sufficient to (loint out that, in this case, the partition 
is not being effected by the choice of the father. Ihit we are also inclined 
to think, that this rule of law applies only to the self-acquired property of the 
father. 

Both appeals therefore fail ; but, for the reasons above given, the decree of 
the lower Court in its present form cannot stand. Instead thereof wo make the 
following decree, viz. : —That the plaintiff's do recover ])ossession of three-annas 
of the property in dispute on payment to the auction -imrchaser, defendant, of 
Rs. 718-8, and the plaintiffs further recover costs in both Courts with interest at 
the rate of six percent, per annum. 

Appeal (1 i sin issrd— decree varied. 

NOTES. 

[1. HINDU LAW— GRANDMOTHER’S SHARE AT PARTITION— 

The gnindmother is entitled to a share etjual to an> grandson’s at a partition betwe(ni 
the grandsons or tlie grand.sons and great-grandsons : — (1904) 31 Cal. 10(>.0 8 C.W.N. 7()3 

(Dayabhaga law). As regards the great-grandmother, the opinion of Trevelyan is that .she will 
be entitled : — Hindu Law (1912) p. 320. 

See also the Notes to 8 Cal. 537. 

II. PARTITION OF REYENUE-PAYING ESTATE— 

See also (1891) 1C Bom. 528 ; (1807) 21 Cal. 726 F.B.] 
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1 8 Cal. 693 : 6 Ind. Jur. 637. ] 

A1*1>KLL.\TI<J CIVJI.. 


The Noveinlwr, ISHl. 

Fhksknt : 

Mil. .IirSTK'K Mittkii and Mil. .Ti'stidk Mact.kan. 


Issuridiitt. SiiiKli iin<l others riaintitt's 

I'f'rs/is 

Ihrsihini and olliers Dofondanls. ' 


JjiniilalKiii . 1(7 iXV <\f 1S77), mih. ii, art. I‘t7-~Siiil for i)o.t.<tr.<i.<tion nml 
/laitil ion - -Artiiiif.'tfejicr ni alirnal ion. 

1 II ;i. siiiL 111 olitilin .1 sh.uv li\ ]iartiti*ni nf ;i joint faniilv pmpi'rty, tin* intc'n'st of tlio 
plamtifTs’ I'jitlii'r h.i\m^ Ikm'm solil in i‘\t‘cution of a tl<‘croi‘, limitation is to be computed from 
tile time wlien e.\elii'.ion from his share first he(‘oim's known to the plaintiffs. 

On lilui ‘2‘2ih1 Fijbriijiry 187H, the plaintifls, the sons and grandsons of one 
Chowdlu y Ragliuiuir Dutt, snod to rec.over [lossossion from the defendants, the 
heirs of one Nnhi Ihdvsh, of a one-anna ton-gaiulas th ree cowries and two krant 
share in ctu tain joint ancestral ])roperty, and to liavo the several shares deter- 
mined hy pai’tition. 

[654] The plaintilTs stated that they owned and held jointly witli their 
father under the Mithila law a two-anna one-ganda and one-cowrie share in 
certain mouzas: tliat their father hecame indebted to one of tlie present defen- 
dants, om^ laiclnnessur Singh, on account of rent, under a ticca lease taken hy 
their father, and that liuchmessur instituted a suit against him for such rent 
and nhtairujd a deca ee on tlie 2‘2nd A[)ril 1802 : that, in execution of this decree, 
Ijiichmessur attached tlui I’ight and interest of Chowdhry Raghuhur Dutt in a 
two-anna sluire in one of the mouzas belonging to tlie family; and that, at the 
auction-sale, one Nuhi Huksh, on 24:th February 1800, hecame the purchaser, 
and forcibly dispossessed the present plaintiils. They further alleged that, 
at the time the ticca lease was executed hy their father, they themselves had 
attaincnl their majority, and tliat they had not consented to the lease. 

The defendants contended that the suit was barred hy limitation, they 
having olitained jiossession through their ancestor Nuhi Buksh, at and from 
the 10th Januai’y 1800; and in supjiort of this, they jiroduced from amongst 
the execution-proceedings jiii order of attachment, the date of which was illegi- 
ble, hut whicli set out that the under-tenants were to cease paying rent to the 
holders of the share with otfect from I »Hh January 1866; they further contend- 
ed that tlie plaintiffs were hound hy the acts of th. ir father in connection with 
the ticca lease, as he was tlieii acting as manager on their behalf. 

Tlie Subordinate Judge found that t her actual date of the sale was the 24th 
Fehruaiy 1800, and that tlie a«.‘tual date on which the auction-purcliaser was 
put into possession hy the Nazir was the 17th August 1866, and that the period 
of limitation should he computed from that date, and that, tliorofore, tlie suit 
w’j'os not barred. Ho further found that the suit was not one for the reversal 
of the ti(*(Ca potta, and consecjuently that it was not necessary to try the question 

* Appeal from ApprllaLo Occrcc, No. 58^ of 18H0, agiiiii.st the decree of J.(3. (leddcs, K.sq., 
Oll’K-iating Jiulgo of Tirlioot, dated tho Sji Jaiiuarv 1H79, reversing the decree of Thiboo Ham 
Persad, Second Subordinate Judge of that district, dated the ‘23rd September 1878# 
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as to whether the ticca tenure for tlie arrears of wliich the auction-sale 
was held, was acquired for the benefit of all the members of tlie family, and 
tliat it was not oi)en to the defendants to say that the j)laintift’s’ rights wore 
sold at the auction-sale, inasmuch as they were not parties to the rent suit. 
He, therefore, decie^ed tlie suit in favour of the jilaintiffs. 

[ 688 ] The doferulant appealed to the District dud^e, who found that the 
sons of lla^hubur Dutt had not ohjei 'i d to their father taking the ticca lease, 
nor taken any objection to it until the time of this suit; and with res]>ect 
to the question of limitation, that it should he computed from the Idth January 
18G(), fiom which date the I’onts payable to Chowdhr> Jiaf^hubur Dutt, as head 
of the family, ceased to he payable to him ; and he, therefore, considered the 
suit barred under ai t. 12() ‘ of schod. ii of Act XV of 1K77, and reversed the 
decision of the Subordinate Jud^e. 

The iilaintiffs ajijiealcd to the Jlifih Court. 

Daboo MoJtrsh (lunrdhi n and Haboo Ch under MndJinh (those for 

the Appellants. 

Air. C. (hef/orf/ and Dahoo fTeni Chnnder Ihnierjee for the K(*spondents. 

The Judgment of the Court (MiTTKR and AlAcrilCAN, JJ.) was delivered by 

Mitter, J. — We think that the decision of the lower Aiqiellaie Court is 
correct, althouf,di wc do not aj^ree with the Jud^^e in holdinf^ that art. 120 of 
Act XV of 1877 aj)pli(\s to this case. This was not a suit to set aside a father’s 
alienation of ancestral property. In the first plac.e, it was a suit loi* partition ; 
and in the next place, it was a suit not to set aside an alienation made by the 
father, but to obtain a share by partition of a joint family propm ty, the interest 
of the father havinj^ been sold in execution of a decree. That bein^^ so, art. 127 
would apiily. UndcM* that article, a person excluded bom joint family ]»roperty 
and hrin{»inj^ a suit to enforce his rij’ht to a share therein must hriiif^’ tluit suit 
within twelve >ears from the date or time w'hen the exclusion becomes known 
to him. Now^ in tliis case, ujion the findin^» of the District Ju(l^>e, the iJain- 
tiffs became aware (J’ the alleged exclusion fin the dati' of the attachment, 
j’he District Judge was, therefore, right (under art. 127) in holding that the 
libiintilTs' claim was barred by limitation, inasmuch as the suit was brought 
more than twelve years after the date of the attachment. We have d(;alt with 
the (juestion of limitiiticni C6S6] w'ith reference to the pro\isions of Act X\’ of 
1877, no (piestion as to the applicability of the jaovisf) imdei’ s. 2 of tliat Act 
having beini raised in the low’er Courts. 

On the mei its w’e also think that the Distri(!t Judge’s decision is correct. 
He found from the circumstances proved in the cjise that the j)laintiH‘s, the 
sons, although they wei’e adults at the tina? when the ticca lease was taken, 
were consfuiting parties to the transaction, a-nd not onl\ were*, they consenting 
l)ai*ties to it but that they stood b> and remained silent, for a- long time (nearly 
tw'(dv (5 \ears) without questioning the valulity of the transaction. D])on these 

*AiL. P2(i: 

l)i‘S»Tipti<)ii of suit. Riiiit-ition J’***^^' troiii wlncli period Ijcliigs Uirini. 

! 

JW :i Ifiiulu govoriu'fl In tiu* law of i 

tho IMitaksliara tt) set asido lifs ^ ,, Wlicn the alienee takes possc.ssion of 

father’s aliiniation of ancestral we \t..\rs... the i)roperLN .] 

property. 


4 CAL.— 68 
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factfl, tliG Distsict Jud^o caino to tho concluBion that the original lease was a 
transaction in wliich tho sons consented to the father acting on behalf of the 
whole joirit family, and that afterwards they acquiesced in the sale of tho 
))ioi)erfcy. 

Tho suit has been pro]3erly dismissed, and tho appoal is, therefore, dismissed 
witli costs. 

Appeal (lismisfied. 


NOTES. 

[LIMITATION— EXCLUSION FROM SHARE— 

S’hc cxflusion must I hj to tho knowlodgo of the person excluded :--0 Bom. L.R. 926; 

0 Bom. 741 ; 10 Bom. 24 ; 6 Bom.Ti.R. 855 ; 11 Cal. 777 ; (1899) 2 0.0. 348 (850).] 

[8 Cal. 656 : 9 I. A. 27 : 11 C. L. R. 210 : 6 Ind. Jur. 272 : 4 Sar. P. C. J. 332] 

rHTVY COUNCIL. 

The lAth Jannarif, 1HH2. 

Present : 

Lorb Blackiutrn, Lord Watson, Sir B. Peacock, Sir K. P. Collier, 
Sir E. Coccb, anb Sir A. IIobhouse. 

Durgapei-sad Defendant 

versus 

Koshopersad Singh and Nund fveshoreporsad Singli, by their mother 
and guardian, Chanesliyam Konwari Plaintills. 

[On Appeal from tlio High Court of Judicature at Fort William in Bengal.] 

Act XL of IS/jS (iuardian and irard 31inor}i--llelation of vianaqer of 
joint estate to co-sharers under aqe Effect of separation, in estate. 

A eo-sliaror in ancestral family estate, under the l^Iitakshara law, the eo-proprietors bcjing 
minors, thouKhhe may have power to manage the estate is not, in consequence, the guardian 
of such minors for the purpose of binding tlnnn by the execution of a bond charging tho 
estate : nor is the eldest male member of the family, being of full age, guardian of such 
minors for the purpose of defending suits brought against them for money advanccjd in 
respect of the estate, unless he !i;is obtained a certificate of administration under Act XL of 
1858, K. 8. 'riiat Act shows that he is not guardian of tho [697] minors ; tho care of who.se 
persons and property (unless taken under tho protc(;tion of tho Court of Wards, by s. 2) are 
subject to the jurisdiction of the Civil Courts. 

A family having become separate in estate with apportionment of a debt, once, joint, 
among its several members, the sons of one of the latter, on theirfathcr’s deceast;, arc not liable 
for the whole diibt for which he, at one time, was rcisponsiblc jointly with tho rest of the 
family, hut onl\ for his portion of the debt. 

Aim*EAL from a decroo of the High Court of Bengal (7th August 1879), 
modifying the order of the Suhordimito Judge of Bhagalpore (8th February 
1877). 

Tho question on this appeal was, whether or not the shares in an ancestral 
estate belonging to minor members of a family, living under the Mitakshara 
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Taw, wore char^oablo in satisfaction of a docree obtained against them, in regard 
to the circumstances under wJiich it had been obtained. 

Ancestral estate in the Bhagalporo District belonged to three brothers, — 
Lalji Singh, Sheonandan Singh, and flarnandan Singh, — jointly with their cousin 
Nilkant Torsad Singh, descended from a common great-grandfather. Lalji 
Singh died in 1866, leaving two sons, the present respondents, and a widow, 
their motlier. 

Ilarnandan Singh died in August 1870, having, in April of tliat year, 
executed a deed to Durga])ersad, a banker, admitting, on belialf of the family, a 
debt of Ks. 16,348, and mortgaging the family propei'ty. At the ciid of 1870, 
Sheonandan Singli and liis nepliews, the minor sons of Lalji Singh, deceased, 
became separate from Nilkant Porsad Singh. 

The widow obtained in the Court of the Jlistrict dudgo, under Act XL of 
18/38, an order for a certificate of guardianship of her two sons, emi)owcring lier 
to manage the estate of lier deceased husband, Ijalji Singh. But, on the 16th 
of Fel)ruary 1872, the High Court, on Slieonandan’s appeal, on tlie ground 
tliat the widow of a brother was not entitled, iindtu* the Mitakshara law, to 
tlie management of a i)ortion of the family pro])ei*ty equal to her husband’s 
sliare, reversed this order. The widow then remained guardian only of tlie 
persons of her children : see the rej)ort of these juocecdings in ShaonnndiUL 
Parfikad Sinoli v. Micssiunal (rhanenhiiam Kooerea (17 W. B., 237). 

[ 658 ] On the 11th of September 187/3, Durgapavsad, tlie banker above- 
mentioned, obtained a decree on the bond of April 1870 against the two minor 
sons of Lalji Singh, deceased, co-defondants witli Sheonandan l^ei’sad Singh, 
who was described in the decree as defendant “ for himself and as guardain of 
his two nephews.” 

These minors, suing by their mother as their guardian, in August 1876 
brought the suit against Durgaparsad, out of whicli this appeal arose, alleging 
that the decree of 11th September 187/3 had been made in a suit in which thoy 
had not been j)r{)i)erly represented, and had beeii obtained upon a mortgage 
bond not duly executed on tlioir belialf. They, therefore, [iraycd for the 
exemption oftlieir shares in the ancestral estate from liability on this account. 

The defence was, that the debt, for which the mortgage-bond had been 
executed and for which the decree had been made, was an ancestral debt 
incurred for the family necessities, and that adjustments thereof had been, from 
time to time, made by different members of the joint-family for the others, the 
adjustment by Ilarnandan in 1870 having been one of them. 

The Subordinate Judge, referring to the judgment in llicnoonuin Persad 
Panda n v. Mnssaniat Bahooec Mtinraj K(xmireree (6 Moore’s I. A., 303), found 
that the debt had not been contracted from necessity, nor for the benefit of the 
minors ; and that Durgaparsad had not inquired as to the existence of any 
necessity : also that, in the suit which had resulted in the decree of 11th 
So] 3 tembor 1875, the minors had not been legally ro])resentcd, nor wore they 
liable on the bond of 1870. An order was accordingly made that the decree 
was not to bo executed against the minors’ shares. 

On appeal, the High Court (MlTTEll and Tottenham, JJ.) modified this 
decree. 

The High Court concurred with the first Court in finding that, in the suit 
which resulted in the decree of the 11th Soptojuber 1875, the minors were not 
properly represented. Then, in effect after ui)holding the finding of the first 
Court also as to the debt secured by the bond not being binding on the 
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[659] iiiiriors, tlio iligli Court dillorcd from the Subordinate Jud^»o in liis 
conclusion, deciding as follows - 

“ Jhit the ))alance wliich was duo to the defendant’s kotlii from the phiin- 
tifl’s’ family at the time of Lalji’s death, stands upon a different footing. It 
amounted to its. 10,()‘2;h The plaintiffs, the sons of lailji, would be bound to 
pay tlicir father’s debt, unless it be proved that they are of sucli a nature as 
would not be obligatory upon them under the Mitakshara law. Tliis the plain- 
tiff's have entirely failed to establish. J5ut the original debt due from tlui 
])laintin's’ family has been apportioned amongst the several members who have 
now separated. The plaintiffs, vvliose share in the family property is one- 
sixth, ar(i, therefore, liable to that extent for the ainount which was due from 
tlieir father and tluj other members of the lamily at the time of his death. 

“ 'rhe next (piostion we have to determine is, whether the ])laintiff's are 
entitled to a i)erpetual injunction upon the defendant, restraining iu’m frojii 
executing the decree, dated the llth September lH7o, although, upon the 
linding in this suit, it is clear that they are liable for a portion of the debt 
secured h> the bond which was the foundation of that decree. Ln justice and 
equity, wo think the i)laintiffs are entitled to bo relieved from tlie liability of the 
decree of the llth Se])teml)er 1875, to the extent to which their non-liability 
is established in this case. In the case of fjitlla Jinasnu/liiir v. Koonwnr litii- 
dcsertr Dutt Snufh (lO Moore’s I. A., 454), the Sadr Dewany Adawlut 
made the d(K;ree in favour of the minor, Jiiaking, at the same time, such 
provision in it as ensured the payment to the creditor of the amount found justly 
due to him. The Judicial Committee approved of this course. 

“ The plaintiff's, therefore, are entitled to a declaration, that they art*- not 
liable undtu’ the deciee of the llth September 1875 further than to the extent 
to which their liability has been established in this case. The>' aie bound to 
])ay interest at the rate at wliich the loan was carrying interest at the time of 
Lalji’s death, — i.r., at the rate of 18 per cent. ])er annum, till [660] the date 
of tile bond, /.c., (Juh llysakh 1277 (18th April 1870), and from the last-men- 
tioned date to the date of the institution of the suit resulting in the decree of 
the 1 Ith September 1875, at tlie rate stipulated in the bond, /.r., llii per cent. 
])er annum, and fj'om the date of the institution of that suit to the date of 
realization at the rate of (5 per cent, per annum. A jierpotual injunction is to 
issue upon the defendant not to execute the decree of the llth Se])tembei’ 1875 
against the minor plaintiffs or their heirs and reiiresentativos, after they have 
realized under it one-sixth of Ks. 10,()2.‘j, with such interest as is mentioiied 
above. 


“ The costs of this suit, both in this as well as in the lower Court, are to 
1)0 aijportioncd according to the result of our decision.” 

. Mr. U. F. Donna and Mr. C, IK Arathoon foi the Ap|)ellant. 

Mr. J. (intluuti, Q. C., and Mr. J, T. Woodroffa for the Ilespondents. 

For the aiipellant it was argued, that the decree of llth September 1870 w^as 
well founded on the liability ol tlie sons to j)ay the debt of their father ; that a 
certain ])ortion of the debt claimed having been rightly tj’oated as payable by 
t ie sons, it was incumbent on them to show, but they had not shown, that 
t ic rest of it was of a different character, and was such that no liability for it 
attached to them. Hefercnce was made to Mayne’s Hindu Law and Usage, 
Chap. IX ; and the cases of Ilitnoovian Persad Pandaif v. MuHsamnl Bahooac 
Mnnraj Koonwnrr (O Moore’s 1. .V., 393) and Lalla Bunseedlinr v. Kooniciir 
Biudeseree Dutt Snujh (10 Moore’s 1. A., 454). 
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Coiinsol foL* the respondents were not called uj)on. 

Their Lordshi[)s’ Judgment was delivered by 

Sir B. Peacock.- This is an appeal from a jud^^inent of the Ili^h Court 
in a suit brought by the respondents, who are infants, in the name of their 
{guardian, aj^ainst the ai)pellant, in the Court of Hhaj^alpoi-e. The object of the 
suit was to i)revent the appellant fron- ^xccutin^ a decree wliich ho had obtained 
[661] aj^ainst the respondents. The case arose in tliis way : The plaintiil's 
and Sheonandan and Ilarnandan were members of a joint Hindu family and 
joint proprietors of an ancesti'al family estate situate in the district of Jlhaf^al- 
pore and sul)ject to tluj Afitakshara law. 'Phe suit in which the decree was 
obtained was brought on a bond, dated 21st of April 1870, for lis. 1(>,318, 
executed by ilarnandan on behalf of himself and as uncle and ^mardian of the 
present |)laintiit's. Ilarnandan was not at tlie time wh(;n he executed the bond 
the f»uardian of the present plaintitl's, or at any time the mamif^er of the estate ; 
tlie elder hroth(}i‘, Sheonandan, after the death of fjalji, the father of the 
pn^sent plaintiffs, was tlie nianaj^er. The suit in which the decree about to bo 
executed was obtained was brouglit aj^ainst Sheonandan and the present plain- 
tiffs. The present jilaintiffs beiiu^ minors, the suit was stated to be broi 4 ;ht 
against Sheonandan as heir of liai'nandan, and a^^ainst the present ])laintilfs 
under the f*uardianship of Sheonandan and Mussamat Ghanesh>am Konwari, 
motlier and j*uardian of the minors. It turned out that the mothei* was 
not the guardian ; that altliou^h a certificate of ^mardianship had been ^^ranted 
to t he mother, that certificate had been set aside, and that the mother really 
was not the {guardian. .Vn e.v parte decree was obtained af»ainst the defendants; 
hut the Juother came in and asked to have the decree set aside upon the ground 
that no notice had been served u])on her. The Court ordered that the case 
should ^o down for anotluM* trial, hut upon the second trial, theJudye who tried 
the case sti uck off the name of the mother and did not allow her to appear as 
the ^^uai’dian of the infants. The suit was decreed a^^ainst Sh<5onandan i^ersad 
and the plaintilfs for tlri^ total amount of the bond, with interest. The plain- 
tiffs contimd that that dec.ree was not binding ui)on them, inasmuch as they 
were infants at the time, and were not represented by af^uardian. On the other 
hand, it is contended, that Sheonandan Persad, who was named as ^mardian in 
the suit, was their guardian, he beinj^ the co-i)roprietor ai\d manaj^cr of the 
estate. It is clear that the mana^^w of an estate, althouf*!! he may have the jiower 
to manage the estate, is not the guardian of infant co- proprietors of that estate 
for the inirposeof binding them b> a bond, [662] as ilarnandan did, or for the 
inirpose of defending suits against them in respect of money advanced with 
l eference to the estate. Act XL of 1858, passed for imiking better provision for 
the care of the jiersons and iiroiierties of minors in Bengal, emacted (s. 2) 
that, “ except in the case of ])roprietors of estates jiaying levenue to Covern- 
ment, who have been or shall be taken under the i>rotection of the Court 
of Wa,i*ds,”-- which does not apply to this case the care of the ])ersons of 
all minoi’s (not being kkirojiean British subjects), and the charge of their 
])roi)erty, shall be subject to the jurisdiction of the Civil Court.” 'Phat shows 
that Sheonandan Persad, although he was a co-proprietor and manager of the 
estate, was not the guardian of the infants, who, according to the Act, were subject 
to the jurisdiction of the Civil Court. Then s. II enacts, that “evei*y person wbo 
shall claim a right to have charge of proi)ei'ty in trust for a minor under a will 
or deed, or by reason of nearness of kin or oth.erwise, may apply to the Civil 
Court for a certificate of administration ; and no person shall he entitled to 
institute or defend any suit connected with the estate of which he claims 
the charge until he shall have obtained such certificate.” No certificate 
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was obtained by Shconandan Porsad ; and although it is stated that 
lio was the guardian of tlie infants, ho clearly was not the legal guar- 
dian, and had no right to defend that suit in their name. The decree in 
the suit, therefore, was not binding upon tiie infants. The plaintiff in that 
suit atto?npted to execute his decree against the property of the infants. The 
rTudgo of the first Court says: “ Sheonandan Persad’s entire ancestral 
])r()j)(jrty, and what he had inlierited after the deatii of llarnandan as Ins legal 
heir, were sold for satisfaction of several tiocroos.” lie had, therefore, no 
j)roj)erty upon which the decree could bo executed ; and therefore tlie plaintiff in 
that suit attempted to execute the judgment which ho had obtained against the 
minors hy seizing their property in execution of the decree. The object of the 
suit under appeal was to declare that the idaintiff in the former suit was not 
entitled to execute the decr ee against the infants’ property and to restrain them 
from executing it against that property. 

Tlion it was attempted to show that, although the decree had 
[663] been obtained against tlie infants without their having been represented 
‘ by a guai'dian, still tlie suit was brought for a debt for which they were liable. 
Whetlier that could justify the execution of the decree it is not necessary now 
to inquire, because the Coui’ts below went into the question whether the bond 
was given for a debt for which the infants wei*e liable, and hold that it was 
not. After stating all the facts of the case, the Judge says : “ It would appear 
that the doht was contracted hy a person wlio was not manager of the plain- 
tiffs’ estate; that it was not for any unavoidable or jn’cssing necessity, or for 
any benefit of the estate of tlie plaintiffs ; that the defendant did not inquire 
into these matters; and that ho obtained a decree in a case wherein the plain- 
tiffs were not pro])orly rG])resentod. The decree cannot, therefore, ho enforced 
against the person or property of the ])laintiff’s.” 

The case was ajipealed to the High Court, and that Court came to the 
same conclusion with reference to the greater iiortion of the debt included in 
the bond, tliat tlie money had not boon borrowed on account of any neces- 
sity ; that it had not been borrowed for any benefit to the estate ; and that no 
inquiry had been made by the plaintiff in the suit, at the time wlieri ho advanced 
the money, as to whether those advances wore necessary for the jirotection 
of the estate or for the benefit of it ; and the lligli Court tliorefore upheld the 
decision of the first Court to a certain extent. But then they found that a 
portion of the debt for which the bond was given was a debt which was duo 
from Balji, the father of the ])resent plaintiff ; and they held that although the 
jiresent plaintiffs might not be liable upon the decree, they were bound to pay the 
debt duo from their father. The debt which was due from their father was a sum 
of about Rs. 10,()23. The High Court, however, did not award the whole of that 
sum against the plaintiffs. After stating that the father was liable for the original 
debt to the extent of that amount, they say, “ Bi.b the original debt duo from 
the plaintiffs’ family has been apportioned amongst the several members, who 
have now separated. The plaintiffs, whose share in the family ])roperty is one- 
sixth, are therefore liable to that extent for the amount which was duo from 
their father and C66«] the other members of the family at the time of his 
death.” It is objected that the decision of the High Court was wrong in that 
i nspect, and that if the plaintiffs were liable for the debt of their father, they 
were liable for the whole amount of the debt. But it appears to their Lord- 
ships that the plaintiff's were not liable for the whole debt for which their father 
and the other joint members of the family were originally liable, the debt 
having been apportioned amongst the several members of the family, who had 
separated, and several bonds given for the several portions of the debt. It 
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appears, therefore, to their Lordships that the High Court was right, and that 
the infants were not bound to pay the whole of the debt for which the father 
was sit one i^eriod jointly liable with the other members of the family, and 
that they were liable only for the father’s portion of the debt. 

Under these circumstances, their Lordships are of opinion that the Higli 
Court came to a correct decision ; and they will humbly advise Her Majesty 
that the decree of the High Court be affirmed. The appellants must pay tlie 
costs of this appeal. 

Appeal dismissed. 

Solicitor for the x\ppellant: Mr. T. L, Wilson. 

Solicitors for the Respondents : Messrs. Watkins and Lnttey. 

NOTES. 

[I. THE HEAD-NOTE IS DEFECTIVE AND MISLEADINO- 

Thc official hcjul-notc is both defective and misleading. The portion as regards guardian- 
ship is only an obiter dicta, t'ide para. IT infra ; and that as regards apportioned debt is 
crroncon.s, vid-e para. Ill infra. The case is best described in (1884) HBom. 305 (300, 307) ; — 
“ A member of a joint family, who was neithc‘r the guardian of certain minors nor the manager 
of the family estate, had affected to deal with the iiiterc.sts of the minors by executing a money 
bond in the name of himself and them, and a decree had been obtained by the obligee against the 
real manager personally and as guardian of the minors in virtue of his being the co-proprietor 
and manager of the estate ; and the object of the suit, by the quondam minors, was to prevent 
the obligee from execaiting his decrecagain.st them. Their Lordships held that ’* the manager, 
although he may have the power to manage the estate, is not the guardian of infant co- 
proprietors of that estate for the purpose of binding them by a bond . . .or for the purpose 

of defending suits in respect of money advanced with reference to the estate”; and they pro- 
ceeded to consider the provisions of the Bengal Elinors’ Act, XL of 1858, which corresponds 
is most particulars with the Bombay Minors* Act, XX of 1804. No doubt, it would stsem, from 
their Lord.ships’ remarks on the Act, that an apidication for the appointment of an admini- 
strator of the interest of minors in a joint family estate is coniemplatcd, but it is obvious that 
their Lordships were not considering the geiuiral principle of the Act with rofenmee to the 
estate of an undivided Hindu family, and we think their observations must be read strictly 
with reference to the particular case then under consideration.” 

II. NO GUARDIAN CAN BE APPOINTED FOR A MINOR MITAKSHARA COPARCENER 

IN RESPECT OF HIS SHARE IN JOINT FAMILY PROPERTY - 

‘‘ It has been well settled by a long series of decisions in India that a guardian of the property 
of an infant cannot prcjiicrly bo appointed in respect of the infant’s interest in the property of an 
undivided INIitakshara family. And in their Lordships’ opinion those decisions are clearly right, 
on the plain ground that the interest of a member of such a family is not individual propertN at 
all, and that therefore a guardian, if appointed, would have nothing to do with the family 
property ^'—Gharib-nUah v. Kiuilah ,Vin(fh (11)03) ‘25 All. 107 at 41(i : 30 1. A. 105 at 170. 
The Privy Council have, in these observations, settled that the apparently contrary dicta in 
this fia.so are obiter dicta, and recogni.sod the authority of cases in India to the same effect : — 
(1898) 20 All. 400 ; (1894) 19 Bom. .309 ; (1891) 19 Cal. 301 ; (1895) 17 All. 529 ; (1881) 8 Bom. 
395 ; (1880) 10 Bom. lil. Those cases dealt also with the statutory provisions on the subject, 
XL of 1858, XX of 1804 ; VTll of 18‘)0 ; (1892) 14 All. 498 ; (1887) 12 Bom. 18 ; (1882) 0 Bom. 
593, were earlier cases on the subject; (1888) 11 ^lad. 309 was with reference to the Boun- 
dary Act of 1 800. 

III. SON’S LIABILITY FOR PARTITIONED DEBT— 

The head-note to this case gives the impression that this case is an authority for the posi- 
tion that the son is liable to the extent apportioned to the father, rrrn though the father 
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miff fit he liable to the creditor for the irhole debt. But tliiR is wrong. ♦For, at the end of the 
judgment, p. Gfi4, Sir Jhinios Pcaoock says : “ But it appears to their Lordships that the 
plaintiffs wenj not liable for the wholi! debt for which their father and tin*, other joint members 
of the family were originally liable, the debt having been apportioned arnong.st the several 
members of the family, who had .si‘parated, mnf bonds r/iven for the sererni iiortions 

of the dvbtr^ 

As regards the liability of the son for the dfbt of the father, incurred befon', Init enforced 
after partition, see 22 Mad. 519 : 9 ^f. L. 127. 

lY. MINOR COPARCENER WHETHER A NECESSARY PARTY TO THE SUIT OR 
TRANSACTION-- 

Ife is not, and the manager represents him : sec Doulnt Ham v. Mehrchand (lSiS7) 15 
Cal. 70 ; (1910) -Tl All. 71 ; (1H9H) 22 ^Mad. -101 : (1K99) 20 Cal. :}19. 

Mut it has been held, that when the minor is a party to the suit, the formalities 
prescribed by the Ci\il Procedure Code should be conformed to, in order to bind him (19i:l) 
.‘Ifi ATad. 295 P.C. cf. (1901) 2IJ All. 459 (married woman cannot defend, as guardian ad litem) ; 
11 ('al. 509 (written order of pcTinission not necessary).] 


[ 8 Cal. 664 : 9 I.A. 33 : 11 C.L.R. 215 : 6 Ind. Jur. 274 : 4 Sar. P.C.J. 323 ] 

PRIVY COUNCIL. 

The noth Nocemhei\ ISSl^ and ^Ist Januanj, 1HS2. 

Pkksknt: 

Sni JL Peacock, Sir M. E. Smith, Sir E. Cori’ii, and Sir A. Horhopsk. 


Bilasmoiii Dasi and otliers Defendants 

rer^tiH 

Eaja SheopevHiad Sing!) Plaintiff 


[On Appeal from the High Court of Judicature at Port William in Rengal.l 


Canstniction of pa It a Muknrari ijara -Ahsenrr of 
ti'ords of lu hen lance. 

The word ‘ iirnkurari ’ does not necessarils import perpetnilN, although it nia\ do mi. 
l'si*(l III eonneetioii with the grant of an ij.ira. in .i patt.i, this word is not ineon.sistent \\ith 
such intere.',t, being onl\ for life. 

By a patta w.is graiiU'd a mokurari ijara at a fixed rimt in a mouza, consisting mainly of 
waste lands, part of the grant' •! ’s zainindari, without words [665] of inheritaiiee. On the 
di'ath of the grantee, who brought the land under eiiltivation and died in posses.sioii man\ 
\ears after, the <|Uestion arose whether the patta w.is for life, or for a heritahle and trans- 
ferable estate. 

Jfeld, that there being in the patta no words importing perpi;tuity, notwithstanding tluj 
use of the word ‘ mokurari,’ the f|uestion was whether the intention of the parties that the 
grant should be perpetual, was shown with sufficient certainty in any other way ; e.ij., by the 
other terms of the instrument, its objects, the eiix'urnstanees under whieh it was made, or 
the conduct of the parties to it. Jfebl also, that such intention was not shown. 

Appeal from u decroo of the High Court of Eongal (30th August 1H79), 
rovorsing a docroe of tho Subordinate Judge of Phagalporo (23rd Juno 1877). 

Tho suit out of whicli this appeal arose was brought by tlio rospondent, 
tbe son and heir of the late Moharaja Jaimangul Singh, Zamindar of Pargana 
Gedhour, Zilla Monghyr, against tho successors in estate of EoghunatJi Singh, 
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who died in 187^. The latter had been tenant to the Moharaja, having 
obtained from him, in the year 1798, a patta granting to him a mokurari ijara 
of Mouza Balwani, uncultivated land belonging to the Moharaja's recently- 
settled zamindari of Qedhour. In this suit the respondent claimed possession 
of Mouza Balwani, on the ground that, according to the patta, the mokurari 
ijara was only for the life of Boghunath Singh, and that consequentlv, on his 
death in 1875, the right of possession attached to the Moharaja's estate had 
devolved on his successor. Tlie deience was, that the mokurari ijara was 
hereditary and transferable, and that, therefore, Boghunath Singh’s heirs and 
assigns were entitled to the possession, whilst they continued to pay the fixed 
rent. The patta is set forth in their Lordships' judgment, where all the facts 
material to this report are stated. 

The suit was dismissed by the Subordinate Judge of Bhagalpore, who was 
of opinion that, by the patta, there was a grant in porj)etuity. 

On appeal to the High Court that decision was reversed, and the plaintiff 
was declared entitled to recover possession of the property in suit, with the 
mesne profits claimed. 

The judgment of the Divisional Bencli of the High Court [Garth, C.J., 
and Prinsep, J.] is reported in the Indian Law Reports, 5 Calcutta Series, 
550. 

[ 666 ] On this appeal, 

Mr. /. F. LcUh, Q.O., and Mr. /?. F. Dyyna appeared for tlie Appellants. 

Mr T. H. Oowie, Q.C., and Mr. J, T. Woodroffa for the Respondent. 

For tlie appellants it was argued, that an hereditary and permanent 
interest was granted by the patta of 1798, although express words of inheritance 
were not contained in it. The patta followed in its term.:i the Government 
grant to the Baja. Words of inheritance wore not strictly I’equired by Hindu 
law and usage in order to create a permanent interest. In Joba Snufh v. Meei' 
Nujficb-Oolla (4 Sel. Rep., 271), where there had been a long possession by the 
tenant and his predecessors, a patta not containing words of inheritance was 
construed as if it contained them. In Dhiuiput S/nffh v. Cloovian Shic/h (11 
Moore’s I. A., 433, at p. 463 ; S.C., 9 W. R., P. C., 3, at p. 7), the evidence 
of recognition of the hereditary character of a grant, and of long continued 
possession, received effect. In this case the state of things at the date of the 
patta, and the conduct of the parties, especially in certain litigation which had 
taken place, showed that the grant was of a permanent interest. The obliga- 
tions imposed would hardly have been undertaken by them for less than an 
hereditary interest, for which a rent, adequate in regard to the state of the 
land, had been reserved. 

For the respondent it was contended that the interest granted by the patta 
was only for life. Although evidence might supply the want of words of 
inheritance, yet a patta not containing such words priiiid facie, not perpetual, 
as appeared from the decision of Dhunput Singh v. Gooman Singh (11 Moore’s 
I. A., 433, at p. 463 ; S.c., 9 W. R., P. C., 3 at p. 7b The case of Joba 
Singh v. Meer Nujeeh-Oolla ( 4 Sel. Bep., 271) rested, also, on the existence 
of intention to create a permanent interest. Here no such intention had been 
shown. A patta, notwithstanding the use of the expression ‘ mokurari, ' did 
not, of itself, convey an hereditary interest, unless such terms as * ba 
farzandan,’ or ‘ naslan bAd naslan,’ or other words denoting descents, were 
contained in it ; a proposition established by [ 667 ] many decisions of 


4 CAn.— 69 
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the Indian Courts since 1827. Reference was made to “ Dyaram v. Bhobindur 
Naracn” (1 Sel. Rep., 131), “ Joba Singh v. Meer Nujeeb-Oolla ” (4 Sel. 
Rep., 271), “ Doed Nemoo Sircar v. Watson” Morton's Dec., 255), “Ameeroon 
NissaBeguni v. Maharaja TIetnarain Singh” (S. D. A. (1853), 648), “Soulutoon- 
nissa v. Savi ” (S. D. A. (1859), 1575), ‘‘ Sorobur Singh v. Raja Mohender- 
narain Singh” (S. D. A. (1860), 577), “Raja Modenarain Singh v. Kantlall” 
(S. D. A. (1859), 1573). In “ Mussamut Lakhu Kowar v. Roy Hari Krishna 
Singh ” (3 B. L. R., A. C., 226), it was held, that tlie words ‘ mokurari 
isteimari ’ in a patta conveyed a riglit in perpetuity. See also Karunakar 
Mahati v. Niladhro Chowdri ” (5 B. L. R., 652j. Bui this liad not been 
supi)orted on appeal in the case of “ Dhunput Singh v. Gooman Singh” (11 
Moore’s I. A., 433 ; s.c., 9 W. R., P. C., 3). The word ‘ inaurasi ’ was the 
apt expression for an hereditary interest : see W. Macnaghten’s note on this 
subject in the report of “Dyaram v. Bhobindur Naraen ” (1 Sel. Rep., 131). 
In connection with tlie words in the patta, and their meaning, were cited — 
“ Munriinjun Singh v. Raja Leelanuiid Singh ” (3 W. R., 84), “ Raja Lee- 
lanund Singh v. 'Fhakoor Monorun jun Singli ” (5 W. R., 101), “ Baboo 

Gopal Lall Thakoor v. Telukchunder Rai ” (10 Moore’s I. A., 183), '‘Raja 
Suttosurrun Ghosal v. Mohesh Chiinder Mitter ” (12 Moore’s I. A., 263), 
“ Lokraj Roy v. Kunhya Singli ” (L. R., 4 I. A., 223). Reference was also 
made to Reg. Vlll of 1793, s. 16, as showing how certain mokurari leases 
had been dealt with by the Legislature as life-tenures at the Permanent Settle- 
ment. ‘ 

Mr. Leith, Q. C., replied. 

[668} Their Lordshi])s’ Judgment was delivered by 

Sir R. Couch. — This is an appeal from a decree of tlie High Court at Calcutta 
whereby tlie decree of the Suliordinato Judge of Bhagalporo was reversed, and the 
respondent, tlie plaintiff in the suit, was awarded possession of Mouza Balwani 
with mesne profits thei’eof from the 22nd of August 1876, together with 
interest and costs. 

Mouza Balwani is situate w'i til in, and forms part of, Pargana Godhour, 
the respondent’s ancestral zamindari. On the 21st of February 1798, a patta 
was granted by the (jovernment to Raja Gopal Singli and Raja Bharat Singh, 
therein described as zaniindars of Pargana Gedhour, in which it is stated that 
the annual consolidated jama of the said Pargari i, inclusive of the ganjats, 
markets, bazaars, all sayers and rnotahariff’as, and also of rent-free lands 
held under sanads and without sanads, Inul, together with the fee of kanungos, 
been fixed and assessed permanently at sicca Rs. 15,001 from 1205 Fasli. In 
the register of Pargana Ge dhour for the year 1205 Fasli, the gross proceeds of 
Mouza Balwani are entered as Rs. 6-3-10, and the sudder jama as Rs. 4-1-5, 
and it is not disputed that at that time it was almost wholly in jungle and 
unprofitable. It appears from the thakhust map. which was prepared in 1846, 
that the entire area of the mouza is 7,500 bighas, of which 3,000 wore then 
under cultivation. 

On the 28th Kartick 1206 Fasli, corresponding with the 21st of November 
1798, Raja Gopal Singh granted to Roghunath Singh, the father of the appel- 
lant Ram Tjall Singh, a patta in the terms following : — 

“ I have acquainted myself with the contents of this. 

* Rrg. Vlll of 1793, s. 16, enacted, that mokurari leases to persons not the actual pro- 
prietors of the lands included in such leases, if granted or confirmed by the Government, or 
obtained previously to the Company’s accession to the Diwani, should be continued during the 
lives only of the lessees, subject to an abatement of the fixed jama for the authorized sayer 
resumed or abolished ; and on their death the settlement to be made with the actual proprie- 
tor of the soil. 
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The stipulation of patta granted, on receipt of kubiilyat, to Hoghunath 
Singh, mokurari ijardar of Mouza Balwani, appertaining to Pargana Gedhour, 
in the Sircar and province of Behar, on behalf of Baja Gopal Singh, is to the 
effect and purport following : — 

“Whereas the mokurari ijara patta of the said mouza is granted from 1206 
F. S., at a consolidated jama spcciliod below, inclusive of malikana subject to no 
objection or excuses on the score of calamities of weather together witli fisheries 
and fruit trees ; with the exception oi abkari and toddy gunjas bazaars, hats, all 
[669] sayer, mothurfa (taxes levied on professions), lakhoraj lands, covered by 
sanads and not covered by sanads, rosum of rosumdars, daily allowances of 
rozanadars and cluuidas of chandadars ; the above-naniod person should, with 
ease of mind, make cultivation and iiiiproveinent, pay the above amount year 
after year, crop season after crop season, instalment after instalment, as per 
kistbandi, in full, into the treasury of this Sircar (raj), raise no objection 
whatever on the score of drought, inundation, hailstorms, deaths and deser- 
tions, but himself bear the losses arising therefrom. In addition to the above 
jama, whatevei‘ profits may he derived from salutary improvement in cultiva- 
tion by him shall belong to the mokuraridar, the Sircar having nothing to do 
with the same. In case of non-payment of instalments agreeably to the 
kistbandi, month after month, the mutsuddis of the Sircar shall have authority 
to realize the arrears by sale of the goods and chattels of the abovenamed, to 
send a sazawal or attaching officer to the said village, and make and receive 
the collections. The expenses of entertaining sazawal, tehsildar, and others 
shall be borne by the abovenamed. He should keep the tenants of the said 
village satisfied and contented by his good treatment, and make collections 
from the tenants according to order of Government, agreeably to pattas of 
nakdi and hliaoli lands to bo granted to them, and never demand any sum in 
excess. He should not in any way commit oppression upon tenants, so that 
they may bo able to stand to tlieir eng«agements, ami lie should not oust them 
until the determination of their leases. Ho should grant receipts to the 
tenants upon payment of rent, instalment after instalment. Ho should not 
give a single span of land in the said village without asking permission, and 
without consent of the huzoor, nor resume any previously granted without the 
orders of the huzoor. Should the said lakhoraj lands bo hereafter resumed 
under orders of the huzoor, and the huzoor bo pleased to make a settlement of 
the rent thereof with the ticca mokuraridars, then the abovenamed shall pay 
the rent thereof according to the settlement to bo made by the huzoor. Ho 
should not suffer a single span of the land on tlie limits and boundaries to pass 
and to be included in the boundary of others. Should it so happen, he should 
of his own accord inform the Sircar of it, ha\e the matter settled with tlie aid 
of the Sircar, and maintain and preserve the boundaries and limits of the said 
mouza. Ho should not allow thieves and padders to settle within the estate 
leased to him. God forbid ! should anybody’s propert>' ho robbed and 
plundered, ho should trace out the thieves and robbers with the property, and 
produce them [670] before the thanadar or the district authority. Should the 
thanadar apprehend the robbers and apply to him for aid, he shall forthwith 
afford assistance to him. He should bring without fail to the notice of the 
huzoor whatever property may be found belonging to dead persons, or that is 
deserted or lying buried under ground, without heirs to claim it. He 
should act in strict conformity with the orders already passed or to be here- 
after passed by the huzoor for regulating settlement of rent with tenants and 
malgulzars of all classes, and should never raise any excuse or objection 
whatsoever. He should not demur or put forwaid any excuse in this, and 
should act up to the above. 
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I 

Bent for four years to be paid without any objection or excuse, Bs. 24. 



Bs. 

For 1206 Fasli 

... 6 

1207 

... 6 

.. 1208 „ 

... 6 

1209 

... 6 


“ Uniform rent form 1210 Fasli to bo paid year after year, crop season 
after crop season, without any objection or excuse, sicca Bs. 25 current in the 
province. 

" One-half of which is Bs. 12-8. 

“ Dated 28th Kartick 1206 Fasli.” 

Boghiinath Singh executed a corresponding kabuliat bearing the same date. 

The other appellants are the representatives of the defendants in the suit, 
who derived their title from Boghunath Singh and denied the plaintiff's title ; 
and no question is raised in this appeal as to their derivative title, nor as to 
Baja Bharat Singh not having joined in the patta. 

On the deatli of Baja Gopal Singh, in or about October 1812, his son Baja 
Jaswant Singh declined to receive the rent of Mouza Balwani, alleging 
that his fatlier had taken possession lliercof at the end of the year 1219 
Fasli under Beg. VII of 1799, and that a fresh patta had been granted to 
Boghunath Singh for eleven years from 1220 Fasli, at the yearly rent of Bs. 61. 
Thereupon summary proceedings were taken by Boghunath Singh to compel 
the Baja to receive his rent at the old rate, the result of which was that 
Jaswant Singh [671] was referred to a regular suit if he desired to substan- 
tiate his allegation. 

On the 13th of February 1821, Baja Nawab Singh, the younger brother 
and successor of Jeswant Singh, who had died in the previous year, brought a 
suit in the Court of the Registrar of Monghyr against Boghunath Singh and his 
surety, to recover the rents then due for Mouza Balwani under the alleged 
lease for eleven years. In his answer, Boghunath Singh asserted that he 
held under the patta of 1798, and denied the eleven years' lease. And the 
District Judge, by a decree, made on the 9th of January 1826, on appeal 
from the decision of the Begistrar, directed that Boghunath Singh should 
remain in possession in accordance with the patta of 1798, and pay the rent 
therein reserved. 

In 1869, the respondent succeeded to the zamindari, and on the 24th of 
July 1876, Boghunath Singh died. This suit was brought on the 22nd of 
August 1876, and the only question in the ai peal before their Lordships is 
whether the patta is a lease for life or in perpetuity. 

Theii' Lordships wore referred by the learned counsel for the respondent to 
several cases in the late Sudder Court, in which it was ruled that a lease at a 
fixed rent without more did not import perpetuity, and that to create a 
nerpetual lease the addition of tlie words “ from generation to generation,” or 
other words importing perpetuity, were necessary. 

On the other hand it was held by the High Court at Calcutta, in a case 
of ghatwali tenure, where the words “mokurari istemrari” were used, that the 
holding was perpetual — Munorunjun Singh v. Leelanund Singh (3 W. B., 84) 
and Baja Leelanund Singh v. Thakdor Munorunjun Shtgh (5 W. E., 101). 
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c? ■ 

But this Committee, on an appeal from that decision, held, that these words 
might mean either permanent during the life of the person to whom the grant 
was made, or permanent as regards hereditary descents (13 B. L. B., 124). 

In the present case the word * istemrari ’ is not used. The instrument is 
called the mokurari ijara patta," and their Lordships, in the case of the Bengal 
Government v. Naicab [672] Jafi'r liosscin Khan (5 Moore’s I. A., 467, at p. 498), 
stated their opinion to he, that tluingh ‘ mokurari ’ might import perpetuity, 
that was not the necessary meaning of the word. 

The question then is, whether the intention of the parties is shown by the 
other terms of the instrument, the circumstances under which it was made, or the 
subsequent conduct of the parties, with suflicient certainty, to enable the Courts, 
in the absence of words importing perpetuity, to pronounce that the grant 
was perpetual? The Subordinate Judge held, that the patta was intended to 
be hereditary, because it appeared that the mouza was covered with jungle when 
the mokurari was granted, and that it had since been brought under cultivation 
through the exertions and labour of the original mokuraridar and his represen- 
tatives, and therefore it might, “ consistently with the principles of equity, be 
presumed that the lessor and lessee must have thought at the time that the 
lease in question should be granted in perpetuity, because it is void of reason 
to suppose that the lessee should have taken the lease for his life, and brought 
it under cultivation at heavy expense and through great exertion.” As to the 
subsequent conduct of the parties he said, that “ if the reiiresentatives of Gopal 
Singh had considered the lease as one for life, they would have never adopted 
such steps as were incompatible with their position and dignity to cancel such 
life-interest as was thought by themselves to last only for a few days, and 
Roghunath Singh himself would not have described the mokurari as a 
permanent one.” Their Lordships arc unable to see the force of this observa- 
tion ; but it appears fi om it that the Subordinate Judge did not fail to consider 
everything tliat ho thought might show the intention of the parties. It is, 
therefore, to be remarked that he did not refer to any of the provisions in the 
patta or of the words used to cxi^ress them. Apparently he thought they did 
not show any intention that the patta was to be perpetual. 

The High Court agreed with the Subordinate Judge that the lease was 
granted with a view to the improvement of the mouza, but thought that 
this did not show it was intended to bo [673] hereditary, and referred to 
some of the provisions which they said seemed necessarily to imply that a 
substantial interest in the property remained in the Baja, and were quite 
inconsistent with his having permanently parted with that interest. Their 
Lordships do not concur in all the views taken by the High Court of these 
provisions, but on the other hand they do not find in them sufficient to show 
an intention that the lease should be permanent. They are consistent with 
either intention. 

A case in the High Court at Calcutta, printed in the Record, was referred 
to by the learned counsel for the appellants, in which Mr. Justice MiTTERsaid, 
— “ We do not lind it usual that tenants taking upon themselves the trouble 
and outlay for clearing and reclaiming jungle lands are contented with any- 
thing short of hereditary interest in them.” But the judgments of the learned 
Judge and the lower Court are expressly stated to be founded upon the fair 
construction of the terms of the grants, and the surrounding circumstances 
attendant on the execution of them, as well as the conduct of the plaintiff in 
connection with that and similar other tenures in his zamindari. The learned 
Judge only refers to what is usual as a circumstance which supports his view. 
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Their Lordships would repeat what was said by this Committee in Dhun- 
put Snighv. Goomau Singh (11 Moore’s I. A., 465), where it was proved that 
the hereditary character of the patta had been recognized by the successive 
zamindars. “ If, on the one hatid, it is improbable that the grantee should 
undertake such an obligation without some fixity of tenure and some assured 
and permanent interest in the lands, it is, on the other hand, equally improbable 
that the grantor should part for ever with all his interest in the improveable 
value of the lands.” 

As the appellant is unable to point to any words in the patta importing 
porpefctHty, it appears to their Lordships, u])on a consideration of the object of 
the patta and its language and ]3rovisions, as well as the surrounding circum- 
stances, that the intention to grant a ])erpotual lease does not sufficiently 
appear ; and tliey are, therefore, unable to say that the decision of the [ 674 ] 
High Court is not the right one. They will, therefore, humbly advise Her 
Majesty to dismiss the appeal, and the costs thereof will be paid by the 
appellants. 

Appeal dismissed. 

Solicitor for the Appellants : Mr. T. L. Wilson. 

Solicitors for the Respondent : jNFessrs. Barrow and Rogers. 

NOTES. 

[ I. “ MOKURRARI”— ISTEMRARI »*— 

Those do not nccessarilij import iK'riK'tmtii : — .‘iO Cal. at 88S ; 30 (3al. 20 ; lb Cal. 343 ; 
5 Cal. 543 ; 5 M.I.A., 467 ; 12 Cal. 117 ; 27 Cal. 160 ; 8 All. 569; 12 C.W.N. 154; 175 ; 7 C.L. 

J. 202 ; 12 C.L.J. 117. 

II. OBJECT OF LEASE— CLEARING JUNGLE— PERMANENT TENANCY— 

This case is an expre.ss authority, that permanency is not a necossary presumption even 
in such a ease. See also the Notes to 3 (3al. 000 ; 8 Cal. 960. ] 


[8 Cal. 674] 

APPELLATE CIVIL. 

The Januanj, 188:4. 
l^llESIilNT : 

Mr. Justice Prinsep and 1\[r. elusTicE Bose. 


Noim( *1 1 ah Pramanick Defendant 

versus 

Grish Narain Moonshee Plaintiff. ' 


Second Appeal— Remand — Civil Procedure Code (Act X of 1877), 
ss. r^62, 688, cl. 28. 

On an appeal from an order under s. 562 of the Civil Procedure Code remanding the case, 
the High Court cannot consider the facts on which the lower Appellate Court passed the order 
of remand. All thtat it can do under 588, cl. 28, i.s to consider whether, on the findings of 
fact by the lower Appellate Court, that Court was right in remanding the case. 

• Appeal from Appellate Order, No. 285 of 1881, against the order of Bab 90 Jibun Krishna 
Chatterjee, Subordinate Judge of Pubna. dated the 10th August 1881, reversing the order of 
Baboo Dwarkanath Bhuttacharjee, Munsif of Sherajgungc, dated the 28th April 1881. 
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Baboo Preonath Pundit for the Appellant. 

Baboo Mohinn Mohun Boy and Baboo Gurudaa Danerjee for the 
Respondent. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Prinsep and Bose, JJ.), whicli was delivered by 

Prinsept J. — The only ground ' ikon before us in this appeal is, that it 
being an appeal from an order under s. 5G2 of tlie Code of Civil Procedure 
remanding the case, tlie appellant in second appeal is entitled to ask us to con- 
sider the facts on which the lower Appellate Court passed the order of remand. 
It [675] appears to us that this is altogether ouposed to the principle of the Code 
of Civil Procedure, which, except in the cases provided for in chap, xlii, allows 
no second appeal. As we understand s. .088, cl. 28, we are competent merely 
to consider whether, on the findings of fact by the lower Appellate Court, that 
Court was right in remanding the case under s. /5G2. It would be a striking 
anomaly if it were possible, on an a]))3eal such as this against an interlocutory 
order, for us to do more than we could do against the final order passed in the 
same case, -that is to say, to deal with findings of fact by the lower Appellate 
Court. 

We dismiss this appeal with costs. 

A ppea I d isnii ssed. 


NOTES. 

[ See also VI Bom. 589 (593) ; (1H89) 11 Bom. M (17) F.B. ] 


[8 Cal. 675 lOC.L.R. 399] 

APPELLATE CIVIL. 

The Slsl January, 

Present : 

Mu. JusTKU^ Prinsep and Mr. Jcstice Bose. 

Krishtendra Roy Plaintiff 

versus 

Aena Bewa Defendant.* 

Landlord and tenant — Suit for arrears of rent — Ejectment — 

Beny. Act VI H of 1SG9 s. 69. 

The term ‘ under- tenure,’ as used in s. 59 of Beiig. Act VITT of 1869, is not confined to 
a tenure intermediate between the zamindar and the ryol but includes any tenure which “by 
title-deeds, or by the custom of the country, is transferable by sale,” and therefore a zamindar, 
who has obtained a decree for arrears of rent against a ryot who has a transferable jote, is 
not entitled to eject the ryot, but his only remedy is to sell the holding under s. 59 of the Act. 

* Appeal from Appellate Decree, No. 340 of 1880, against the decree of Baboo Bhugwan 
Chundor Chuckerbutty, Subordinate Judge of Rungpore, dated the 24th November 1879, 
modifying the decree of Baboo Alat Behary Ghose, Second ^lunsif of Rungpore, dated the 
12th September, 1879. 
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Nmul Lall Ghosvv. Seedee Nazir AlHKhan (S. D. A. Vol. II, 1860, p. 382) followed. 

In this case the plaintiff, a zarnindar, had obtained a decree against a 
ryot for arrears of rent. It was found in the lower Court that the jote was of a 
transferable nature. The decree provided tliat, if the amount due was not 
paid within twenty-one days, the defendant should be ejected. The defendant 
appealed, and the lower Appellate Court liold, that the jote being of a transfer- 
able nature, the defendant could not bo ejected. The plaintiff appealed to the 
High Court. 

[676] Baboo Sropnath Dass and Baboo KiRhorif Mohun Boy for the 
Appellant. 

Mr. Mendies foi- the Respondent. 

The Judgment of tlio Court (Prinsep and Bosp:, JJ.,) was delivered by 

Prinsep, J. — The plaintiff in this case on appeal contends, that, having 
obtained a decree for ariears of rent, lie is entitled to an order for ejectment 
within the terms of s. /52 of the Rent Act. The lower Appellate Court has 
hold, that the defendant, having a transferable jote, is protected against eject- 
ment, and that the only remedy which the plaintiff has, is under s. 59 to sell 
that holding. 

It is argued on behalf of the appellant, by Baboo Sreonath Dass, that, 
although the zainindar might have the right of sale, he is entitled, if he so 
desires it, to eject the ryot, and lie maintains that s. 59 does not apply to a 
jote such as it has been found the defendant holds, she being a cultivating ryot, 
but to intermediate tenures between the zarnindar and the cultivating ryots. 

It is a matter of some surprise to us to find that, although the present 
Rent Law has been in force for more than twenty years, this point should 
not have been determined by the High Court. The only case at all in point 
is that of Nuiid Lall (rfiosc v. Spjidee Nazir Ally Khan (S. D. A., Vol. II, 1860, 
p. 382). In that case, it is true, the tenure was a ganti- tenure of some con- 
siderable dimensions, but the rule laid down by the Court in that case is, in our 
opinion, equally applicable to the conditions of the present case. Following 
that decision, in our opinion, tlie terra ‘ undor-tonure,’ as used in s. 59, is not 
confined to a tenure intermediate between the zarnindar and the ryot, but it 
would include any tenure which, to use the words of s. 59, “ by title-deeds 
or the custom of the country is transferable by sale.” 

In this view, we think that the lower Appellate Court was right in holding 
that plaintiff was not entitled to a decree for ejectment. 

The appeal is dismi9‘'<^d with costs. 

Appeal dismissed. 


NOTES. 

[ This was followed in (1884) 10 Cal. 547 (648). ] 
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TJw lat Ft.‘bniary, 1882. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifkx. 
Slianui Churn Dey jiiid another Two of the defendants 


versus 

Chunder Coomar Mookorjeo and others Plaintiffs. 


Chimdor Coomar Mookerjoo and others Plaintiffs 

versus 

Koylash Chunder Sett and others Defendants. 


Easement — Bi(/ht of iv ay — Unity of possession — Severance.. 

Appeal from the decision of WiLSON, J., dated 20th July 1881. 

The hearing of this case in tho lower Court will he found reported in I. L. 
R., 7 Cal., 6G5. The suit was for an injunction to restrain tlie defendants 
from trespassing on, or in any way using, a certain lane, to whicli tlie plaintiffs 
laid claim under an express grant from the original owner of tlie property. 
The defendants contended that tlie lane had been dedicated by one Bydonauth 
Dutt to the public as a passage to tho lands of his temints, and that they had 
used the lane in question for more tlnin twelve years l^efore suit. 

Mr. Bonnerjee (with him Mr. Alien) for the Plaintiffs. 

Mr. Jackson (witli him Mr. Mittra) for tlie Defendants. 

Mr. Justice WILSON found tliat the defendants had a right of way over tho 
lane, and that the plaintiffs had not proved a title to tluj soil of the kine, but 
only a right of way ovt^r it, and granted an injunction restraining Tarasoondery 
and Shama Churn Dey (two of tho defendants) from using their mehtor’s doors 
for cleaning their ])rivies into the lane or otherwise using the lane in connection 
with the cleaning of their privies, except merely for tho carriage of the night- 
soil from their promises to the street ; and he dismissed the suit against the 
other defendants. 

Tho two defendants against whom the injunction had been granted 
appealed ; and the j)laintiffs bi’ought a cross-ajipeal. 

Mr. Phillips and Mi\ Mittra for tho .Appellants in the first appeal and 
Respondents in the cross-ap|)eal. 

Mr. Evans, Mr. Bonnerjee, and Mr. Allen foj- the Tles])ondents in the first 
appeal and apiiellants in the cross-a])poal. 

[678] The Judgments of the Court were delivered by both Gahth, C.J., 
and PONTIFEX, J., in which they agreed with the Court below for substan- 
tially the same reasons, first, that tho plaintills had failed to prove a title to 
the soil of the lane, and could be considered as entitled only to a right of way 
over it ; secondly, that the defendants had a right of way over the land and a 
right to use the lane for tho purpose of carrying away nightsoil from their 
premises in such way as would least affect tho plaintiffs in the enjoyment of 
their premises ; and thirdly, that this suit had been rightly dismissed as 
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against tlio defendants against wiiom it had been dismissed in the lower Court. 
But being unable to agree with the Court below as regarded the injunction 
granted against the appealing defendants, their Lordships reversed so much 
of the decree as granted the injunction, and dismissed the suit against all the 
defendants. 

Appeal allowed. 


[8 Cal. 678: 11 C.L.R. 228] 

SMALL CAUSE COIJKT EEFERENCE. 


The 'Mid March, 1882. 

PUESKNT : 

Sir Richard (jartii, Kt., Chief Justice, and Mr. Justice White. 


Chundee Churn Dutt Plaintiff 

versm 

Eduljoe Cowasjeo Bijnee and others Defendants.'** 


Notice of dissolution of partnership — Contract Act (IX of 1872), s. 264 — 
Jurisdiction — New trial, Gi'onnd of. 

SticLion ‘iOI tjf tho Contnict Act in not intended to be an exhaustive exposition on the 
question of notice of a dissolution of partnership. 

The mode of notifi(5ation of dissolution required in the ease of old customers, who 
are known to the firm as liaving dealt with it, is an express or specific notice by circular or 
otherwise. Hut in the case of the general public, the most effectual public notice which can 
reasonably be given is requisite. 

H(K)p Cluuul J'undit v. Madhnb Chiindvr Bose (sec note, post, p. 081) overruled. 

A new trial may l)o granted on the ground of want of jurisdiction in the Court, though 
.such ground was not formally raised or recorded at the original hearing. 

This was a suit brought in the Calcutta Court of Small Causes on a pro- 
missory note signed by a firm under the name and stylo of ‘ Greeschunder 
Mookerjee k Co.’ 

[679] The suit was brought against Edujlee Cowasjee J3ijnee, Shamasoon- 
dery Dabee, and Rally Puddo Mookerjee. The first defendant alone appeared 
and defended, denying the partnership and denying his indebtedness ; and 
although not formally recorded at the trial, a plea of want of jurisdiction was 
raised on a day subsequent to the delivery of judgment. The Judge decided the 
case against the defendants. 

A new trial was applied for on the ground (amongst others) that the Court 
had not considered the plea of want of jurisdict.jii. The Judges before whom 
the application was made differed in opinion ; and, in consequence of such 
difference, a new trial was allowed. 

At the re-hearing the following facts were admitted : — 

l.sf. — That the first defendant carried on business with the other defen- 
dants up to the 29th February 1880. 

%id. — That a deed of dissolution of partnership was executed between the 
first defendant and the other defendants, dated 21st May 1880, in which it 
was recited that the dissolution took effect on and from the 29th February 
1880. 

* CiiHO stated for the opinion of the High Court under s. 65 of Act IX of 1850. 
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3rd. — That notice of dissolution was advertised on the 27th May 1880 in 
the ‘Englishman.’ ‘Daily News,’ and ‘ The Statesman,’ and in the ‘Exchange 
Gazette’ of the 27th and 28th May 1880. 

^th , — That there was no advertisement in the ‘ Calcutta Gazette ’ or in ate 
‘ Gazette of the Government of India,* or any direct notice to the plaintiff. 

6tk . — That the promissory note sued on was given to the plaintiff’ in the 
name of ‘ Greeschunder Mookerjee & Co., ’ on the 23rd April 3881, fourteen 
months after the interest of the first defendant in the firm had ceased. 

6th, — That the first defendant had not, since the 29th February 1880, 
carried on any business in Calcutta, except so far as ho might be considered to 
have been a member of the firm of Greeschunder Mookerjee ct Co., under 
s. 264 of the Contract Act, and that he had not resided, oi‘ personally worked for 
gain, in Calcutta since February 1880. 

7ihi — That there had been other dealings with the plaintiff* [680] before 
the dissolution of the partnership, but unconnected with this promissory note. 

The officiating First Judge (Mr. MacEwen) was of opinion, that although 
the first defendant might be liable, having regard to the decision in the case of 
Iioo2? Chund Pundit v. Madhub Chnndcr Bose (see note, post^ p. 681), yet 
it did not necessarily follow that the liability could be enforced in the Cal- 
cutta Court of Small Causes, inasmuch as the first defendant only carried on 
business in Calcutta constructively, and section 28 of Act IX of 1850 implied 
the carrying on of business in which a defendant had an actual interest ; and 
that s. 264 of the Contract Act did not affect the construction to be put upon 
s. 28 of Act IX of 1850 ; the expression ‘ affected ’ in s. 264 of the Contract Act 
had reference only to the right of a party dealing with the firm to recover his 
money when no public notice had been given, but could not confer on the Court 
jurisdiction unless it existed independently of s. 264. 

The Second Judge (Baboo Koonjolall Banerjee) was of opinion that there 
being no evidence that the plaintiff* had any notice of the dissolution of the 
l^artnership, there had been no legal dissolution of that partnership, and there- 
fore, that it must be taken to be subsisting, and that inasmuch as the other 
partners of the firm carried on business in Calcutta, the Court had jurisdiction. 

Judgment was, therefore, given in favour of the plaintiff', contingent on 
the opinion of the High Court, on the following questions : — 

— Whether, having regard to the facts as stated, the suit should not be 
dismissed as against the first defendant and decreed against the second and 
third ? 

2nd , — Or whether judgment should not be given against all the defendants ? 

— Whether, in consequence of the plea of want of jurisdiction not 
having been formally raised at the original hearing, and there being nothing on 
the face of the record to raise the plea, the new trial should not have been 
refused; and if so, whether this new trial is not ah initio bad. 

Mr. Trcvduaaiiox the plaintiff’ contended that the questions of jurisdiction 
and partnership were, in this case, one, inasmuch as, t681] if the notice given 
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of the dissolution was insufficient, the partnership would be in existence, and the 
Court would have jurisdiction. As to tJie notice of dissolution required, it should 
be such as would be likely to reach all the public living in places where the 
))artners carry on their business. The notice liero was advertised in the daily 
papers, and in the ‘Exchange Gazette.’ Was that sufficient notice to the 
plaintiff, who does not understand English ? 

Mr. Allen for the defendant. — An advertisement in the ‘ Exchange Gazette ’ 
is sufficient notice of dissolution, and is a sufficient ‘ public notice ’ under s. 264 
of the Contract Act. The Legislature, when intending that matters should be 
made public, give the way in which these matters should be published ; — see 
ss. 347 and 354 of the Code of Civil Procedure. “The local Official Gazette and 
the public newspapers ” are mentioned. These channels have, we contend, been 
made use of by us. The case of Boop Chnnd Pundit v. Madhuh Chiinder Bose " 
says, that no notice save one published in the ‘ Official Gazette ’ is good. 
[Garth, C.J. — In that case the question referred was whether a dissolution 
should be advertised in tlie ‘ Calcutta Gazette ’ or in the ‘ Gazette of the Govern- 
ment of India,’ but the deed of partnership stipulated that any dissolution 
should be advertised in the ‘ Calcutta Gazette.’ When you look at s. 264, it 
does not follow that persons dealing with a firm will be affected even if a public 
notice has been given, — i.c,, the converse of the proposition stated in the 
section is not affirmed.] T read the section as meaning, that if a special notice 
is given, there need be no public notice. Section 264 is an amendment of the 
existing law, and not a definition of it. The Contract Act is stated in the 
Preamble to be an Act to define and amend the [ 682 ] law of contracts existing 
before the Act was passed. In England, the ‘ London Gazette ’ is the gazette 
used for the publication of bankruptcies, because it is the gazette used in the 
mercantile world, and I apply the same reason for the use of the ‘Exchange 
Gazette ’ hero. On the question of jurisdiction, I contend that it was raised in 
the lower Court ; it was raised in the new trial. The Court allowed me to raise 
the question, and it was at an end, as I obtained a new trial. The Second 
Judge has now tried to refer the question. I say he cannot do so, as it was 
finally decided in the Small Cause Court. 

The Opinion of the Court (Garth, C. J., and White, J) was given by 

Garth, C.J. — Having heard those questions properly argued, I am satisfied 
that, in the case of Boop Chnnd Pundit v. Madhuh Chiindei Bose (ante, 
p. 681 yOi Mr. Justice PoNTIFEX and myself were wrong in holding that, as 
a matter of law, the Official Gazette was the only proper medium of publica- 
tion under s. 264 of the C^ ntract .Vet. 1 discussed this subject with Mi'. Justice 
PoNTiFEX before he left iho Court, and I am authorised by him to say, that he 
quite agrees with me in so thinking. 

In that case, unfortunately, we had not the advantage of hearing counsel ; 
and wo rather took it for granted, without sufficiently considering the relative 
character of the two imblications, that the Official Gazette in Calcutta was, in 
most material respects, the same sort of paper as the ‘ London Gazette ’ in 
England. But in fact this is not so. The ‘ London Gazette’ has not only a 

* Thu opinion of the Jiigh Court, (^.\RT1I, C.J., and PONTIFEX, J., in this case, was as 
follows: — 

Wc think that the notice of ch'.soJution required by s. 2G4 of the Contract Act should 
be published in the (3nicial (razeltc ; the publication of such a notice in the * Calcutta- 
Exclningc Gazette ’ would clearly not be sufiieient. 

We may add that, with respect to old eiistotners of a firm as distinguished from subse- 
quent purchasers after a dissolution, it would probably be necessary that, besides the adver- 
tisement in the Gazette, special notice by circular or otherwise should be proved. 
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large and general circulation in the commercial world, but it is the usual and 
now almost the invariable mode of advertising now partnerships, dissolutions 
of partnership, bankruptcy and insolvency notices, and all that class of news. 

The ‘ Calcutta (jazette,’ on the other hand, deals principally with otliciEl 
matters. It does indeed contain a number of advertisements of ])artnerships, 
insolvencies and the like, hut not neaH' the same amount of such information 
as the London Ciazetto,’ and we have reason to believe, tliat, in the commercial 
[683] world, especially among the natives, its circulation is not noaily so wide 
as that of tlie ‘London (hizette’ in England. 

So fai* as we can ascertain, the ‘ Exchange (la/ette,’ altliough not properly 
speaking, a newspaper, has a larger circulation, esj)ecially in the native quar- 
ters of this city, than the Ollicial Cjlazotte ; hut having considered the question 
referred to us very carefully, 1 am not prei)ared to say, that, as a matter of 
law, the publication of a notice of dissolution of partnership in either of those 
papers, or in both, is always sullicicnt public notice within the moaning of 
s. 264 of the Contract Act. 

I think, moreover, that the question of sulUciencv of notice, whether pub- 
lic or otherwise, is one rather of fact than of law. ft may boa question of 
law, to what sort of notice any particular customer, oi‘ class of customers, is 
entitled ; but how far in each case such notice may have been actually given, 
must generally bo a question of fact. 

1 confess that 1 feel great dilliculty in ascertaining the true meaning of 
s. 264 of the Contract Act ; especially as regards old customers, who, like the 
plaintiff in the present case, have dealt with the linn before its change or dis- 
solution. T suppose the section means, that all persons dealing \vith a firm, 
whether old custojners or new, will l)e affected l)y any dissolution of the linn 
or any change of its members if they have actual notice of the fact. This 
would be quite in conformity witli tho law of England. Hut supposing they 
have no actual knowledge of the fact, is it intended that ail persons dealing 
with the firm, whether old or new customers, arc to be bouml by public notice 
of such dissolution or change, whatever tho words ‘ public notice ’ may moan ? 
The defendant contends, that this is the true moaning of the section ; and there 
is certainly some dilliculty in giving a meaning to the words “ of which no 
public notice has been givcji ” unless they are read in that way. And yet I 
cannot but believe, that if it had boon intended to introduce such a serious 
change into tlie law, as that construction would involve, the language used 
would have been much jnoro clear and (wplicit, and that the rule would have 
been laid down in an aliirmativo and not in a negative form. 

It is possible that the section was not intended to apply to [6S4] old 
customers at all, but only to tlie general public after tho dissolution. But 
however that may be, I think, aftei’ careful consideration, that the section was 
not intended as an exhaustive exposition of tho law, and that we must look 
elsewhere in the Act for a rule to guide us on this occasion. 

The law which regulates the liability of partners for the acts of their 
co-partners is a brancli of the law of agency ; and in the absence of any specific 
rule upon the subject under the bead of partnership, we must look to tho law 
of agency for the solution of our present question. Each partner is the agent 
of his co-partners for the purpose of conducting debts and obligations in the 
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usual course of partnership business (see ss. 249'“' and 251 i of the Contract Act, 
Lindley on Partnership, 3rd edition, j). 248). And when this agency has 
once been established, it does not cease as regards third persons, until its 
termination has become known to them (see s. 208! of the Contract Act). 

In the case, therefore, of a ilissolution of the partnership, or of the retire- 
ment of one of its members, the agency as between the partners themselves 
would cease from the time of such dissolution or retirement ; but as regards 
third persons, the agency would continue until it had been duly notified. And 
the mode of notification which the law requires is different in the case of old 
and known customers of the firm from what it is in the case of other persons. 
In the case of old customers, who are known to the firm as having dealt with 
it, an express or specific notice by circular oi* otherwise should be given (see 
fjindley on Partnership, 3rd edition, pp. 129 and 430, and the cases there cited). 
But as regards persons who havcj not dealt with tlio firm (or, in otlier words, 
the general puldic), it is impossible in a large community to give any specific 
notice ; and tlierefore, as regai*<ls them, the most effectual public notice which 
can reasonably bo given is sufficient to terminate the agency (see Lindley on 
Partnership, 3rd edition, p. 130). What is such a public notice must depend 
upon circumstances, upon the locality, and whether there are any and what 
newspapers in circulation there, or upon what arc the usual means of giving 
public notice in the neighbourhood. And this, as I have said before, will 
generally be a question not of law, but of fact. 

[ 685 ] In this particular case the plaintiff was aji old and known customer 
of the firm. There was no reason why he should not have had express notice 
of the retirement of the first defendant ; and as he had no such notice, and is 
not proved to have been aware of the fact, we are of opinion that the first 
defendant was liable upon the i)romissory note. 

Another objection was then taken, that the first defendant was not 
subject to the jurisdiction of the Court ; and as to tliis the first question is, 
whether, under the circumstances, that defendant was entitled to raise the 
point when moving for a now trial. Wo think it was in the discretion of the 
Court whether it should be raised or not ; and as it was allowed to be 
raised, and formed one of the grounds on which the new trial was granted, 
we think that the first defendant w^as at liberty to insist upon it when the 
new trial was had. 

In our opinion it is a good answer to the suit. 

The question turns upon whether Bdiiljee, the first defendant, was, within 
the meaning of s. 28 o! the Small Cause Courts Act, carrying on business 
within the Calcutta jurisdiction at the time of bringing the action or at the 
time when the cause of action arose. We understand, although it is not so 
expressly stated in the case, that, at both those periods, Eduljeo was absent 

*[Sec. 249 : — Kvery piirtnrr is liable for :ill debts and obligations incurred while ho is u 
partner iji the usual course of business by or on behalf of the 
Partner’s liability for partner.ship ; but .i person who is admitted as a partner of an 
debts of partnership. oxi-.iing firm docs not thereby become liable to the creditors of 

such linn for anything done Ijcfore he became a partner.] 

+ [Sec. 261 : — Each partner, who does any act necessary for or usually done in carrying on 
_ ^ ■ j the business of such a pjirtncrship as that of which ho is a 

Partner s power to bi nd co- bind'< his co-partners to the same extent as if he were 

partners. their agent dul\ ajjpointed for that purpose.] 

When termination of {[Sec. 208 The termination of the authority of an agent 

agent’s authority takes does not, so far as regards the agent, take effect before it 
effect as to agent and as becomes known to him, or, so far as regards third pter sons, before 
to third persons. it becomes known to them.] 
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from Calcutta and living at Bombay. He had dissolved partnership with his 
co-defendants on the 21st of May 1880 ; but from his omission to give notice 
to the plaintiff, who was an old customer of the firm, had not determined, as 
between himself and the plaintiff, the agency of his co-defendants to bind 
him by a promissory note executed in the name of the old firm, and he is 
therefore liable upon the note. 

Is this a carrying on business b> him within the meaning of the above 
section ? We are of opinion that it is not. Since the dissolution of the 
partnership, Eduljee has taken no part nor had any interest in the business. 
If he can be said to carry it on, it is only in the sense that lie has not, as 
against the plaintiff and other old customers, properly put an end to the 
authority of his former partners to bind him by their acts done in the 
partnership name. We are not prepartid to dissent from the authorities 
cited in the reference of Subhemija Mud ah v. The [ 686 ] Govcniincnt (1 Mad. 
H. C. Rep., 28G) and Mitchell v. Hudson (23 L. J., B., 273), which lay 

down, that the carrying on of business must he personal on the part of a 
defendant, if it is sought to bring liim within the jurisdiction of the Small 
Cause Court on the ground of carrying on business. 

As the result of our judgment will be, that the plaintiff can get no decree 
against the first defendant in the Calcutta Small Cause Court, and it is doubt- 
ful whether, if he accei)ts a decree against the iwo other defendants in that 
Court, he will not lose his remedy against the first defendant, we think, that 
the plaintiff should have an oi)portunity afforded him to ele*ct, whether he will 
accept a decree against the two last defendants alone, or will su])mit to a nonsuit 
with a view to liereafter suing the first dofendant in some other Court. 

If the plaintiff declines to submit to a nonsuit, our answer to the two 
first questions submitted to us by the Small Cause Court is : — 

1. That, upon the facts stated, the suit should be dismissed against the 
first defendant Ediiljee, and decreed against the second and third defendants 
alone. 

2. Our answer to the question submitted at the instance of the plaintiff’s 
vakeel is, that the now trial was ])roperly granted. 

As it is stated in the case tliat the first defendant undertook to have the 
case argued by the Counsel in this Coiu t at his own expense, we shall make 
no order as to costs. 

Attorney for the Plaintiff : Baboo N. C. Bose. 

Attorneys for the Defendants : Messrs. Beehy and Rutter, 


NOTES. 

[ 1. NOTICE OF DISSOLUTION OF PARTNERSHIP 

The retirement of a doriTiariL partner does not call for notice: — (ISHO) 9 Mad, 492 ; (1908) 
P. R. 76 ; as regards liability to a Jiew customer after the retirement of a partner, see (1903) 
P. R. 78. Sec also (1901) 25 Bom. 60G. 

II. WHETHER CARRYING ON BUSINESS SHOULD BE PERSONALLY DONE— 

3M.H.C. 14G, in which Scotland, C.J. modified his opinion expressed in 1 M.H.C. 
286 ; see also 17 Boin. 062. 

III. WHEN OBJECTION TO JURISDICTION MAY BE RAISED— 

See now C.P.C. 1908, .sec. 21 ; under the former Code, see (1891) 13 All. 300 ; (1887) 12 
Bom. 166 ; (1884) 7 All. 230 ; (1889) 13 Mad. 273 ; (1897) 23 Bom. 22.] 
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[ T 10C.L.R.609] 

[687] APPELLATE CIVIL. 


The March, 188'^. 

Present : 

Mu. Justice Field and Mr. Justice O’Kinealy. 

Ki ishtokishoro Duit and otliors Judgment-debtors 

versus 

Rooplall Dass and anotlier Decree-holders. " 

Form of decree - Draw intj up of decree — DuUj of decree- holder — 
F.reciifiou of decree in tiro or more districts. 

It is the duty of tlu' jiidgmont-del)tor as well as the dticrec-lioldLjr to sec that the decree 
is properly draAvn up; and if he do('s not df) so, the Court will execute it according to its terms. 

A decree may be executed siinultaiu'ou'ily in two or inon* districts. 

Snroda Proftnud Mullick Tuutchmceput Siiuih Doogar (LI ^Moore’s T. A., 529; S. C. 
10 B. Ij. R., 214) followed. 

In this case the judgment and order of the Coin‘t below were as follows : — 
“ In the application for execution of decree the decree- holders state that 
the properties which the judginent-debtors have within the jurisdiction of 
the Court are not siillicient to liquidate the debt duo under the decree, and pray 
that the properties wliicli the judgment-debtors have in the districts of Jiurrisaul, 
Furreedpore, and the ‘J4-Parganas bo also attac.hod, and the amount covered 
by tlie decree be realized by soiling those ])roperties. The properties which 
the judgment-debtors possess in the districts of Burrisaul and Furreedpore 
have already been directed to be attached under this Court’s order of the 1st 
instant. Against the said order the judginent-dehtors have raised an objection, 
stating that, in an o.xecution case, this Court has no ]jower to pass an order 
directing the attachment of properties lying within the jurisfliction of another 
Court. This objection appears to bo well founded. The only thing this Court 
can do towards the execution of the decree, is to forward a certificate to the 
Court within the jurisdiction of which the property lies. See Saroda Prosand 
Mullick v. [688] Lutchmeepul Door/zo- (14 Moore’s I. A. 529; S.C. 10 

B. L. R. 214). It a|)pcars from the ruling in that case that this Court 
can forward certificates to one or more Coiu’ts, keeping the decree in the 
course of execution on the lile of this Court.” The following order was 
passed: “Ordered, that the decree in question be kept on the file of this 
Court in the course of execution ; that copies of the decree and of this 
order, accompanied by a certificate, be forwarded to the authorities in the 
districts of Backergunge and Furreodpore ; that the decree- holders should, 
in the first place, cause the i^roperties of the judgment-debtors lying within the 
jurisdiction of this Court to be attached and sold ; that, in case the whole of 
the amount due to them under the decree be not realized by means of the sale 
aforesaid, then they, the decree- holders, shall bo at liberty to realize the portion 
of the decretal amount which may remain unrealized by the sale of the pro- 
perties wliich the judgmont-debi ors possess in the districts of Backergunge and 
Furreedpore. This order, however, will not preclude the decree- holders from 
causing, in the first idace, under the certificates hereinbefore referred to, the 
properties of the judgment-debtors lying within the jurisdiction of another 

• Appeal from Original Order, No. 208 of 18H1, against the order of Baboo Gunga 
Churn Sarkar, Subordinate Judge of Dacca, dated the I7th Juno 1881. 
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Court to 1)0 citttichod. Hut it is stated that the docroo-lioldors have not at 
present applied for a certificate of attaclinient of tlie judj*ment-dehtors’ ])roperty 
lyinM in tho district of the 24-L^arganas.” 

From this order tho judj,Mnent-dehtors appealed. 

J^al)oo Jiama Churn Ikuicrjcr. for the Appellants.- Tlane is no provision in 
tho l^rocednre Code of 1H77 l)y means of which a decree may Ix' executed 
concurrently hy the Court which pas.Ajd it and h\' othcM’ Courts, 'riie case of 
Sarnda Promnd Mnllick v. Lntchmerpuf Sntuk Dooqtir (14 Moore’s I. A., /)29 ; 
S.c., 10 H. h. K., 21 1) was a case under Act Vi 11 of ISoO. Ih'sides, this is a 
inort^a^^e-decree under which the Court is hound to sell I he mort^a^^ed property 
first, and there is no alleviation that it is insufficient. 

Jiahu Mohnuj Mohun liof/ and Ifiihoo Lall Molitni /){(ss for tho Jiesjion- 
dents. 

[689] The Judgment of the Caurt (FlETJ) and (yKlNlCAhV, 4»J.) was 
delivei’ed hy 

Field, J. We think* there are no v^’rounds for this a|)peal. The suit w’as 
hroiivilit to v'ocover a sum of mone\ which was secured hv a mortv^a^,^e. Tho 
decr(xi declared that tlu^ amount claimed w^as due to the plaintill’s, and it fui'ther 
declared that, for the recovery of tho amount, the proiHu ty inortyaLiod could ho 
made liable; in othei* words, it was a decree in the nature of a money-decree, 
W'hich also contained a doclMratioii of lien upon certain propeit> . Hut the 
decree did not say in express lanf'uaj’e that the amount tlecreed was to he 
recovered in the first instance from tho mortv,^avied pi’oporty ; and that any 
balance not recovered thercdrom mij^ht he recovert'd from the other i)roi)erty 
helonviinv,^ to the judgment-dehtors. It is now contended hefore us that, although 
these exiiress words are not to he found in the decree, it ought to he construed 
as if they had been actually inserted. We think that we cannot accede to 
this contention. If the aj)pellants w*eie dissatisfitxl w'ith the decree in the 
]){irticular form in wdiich it was drawui up, they should have ai)i)lied to the 
Court w*hicli ])asscd such dc'cree to amend it h> insei*ting w*ords which would 
have precluded the decree-holders from proceeding against any oilier property 
helonging to the judgment-dehtors, until they had first (jxhausted iJie i)roperty 
included in the mortgage-hond. 

The second contention raised hefore us is, that the decree cannot he 
simultaneously executed in more than one district. 'I’he decree was a decree of 
the Dacca Court, and the mortgaged property is situated not in Dacca only, 
hut in other districts ; and the judgment-dehtors are fui ther stated to have 
])ropoi*t> in the disti'icts of Hurrisaul, Kurreedpore, and the 24-Parganas. With 
reference to clause (h) of s. 223* of the Code of Civil Procedure, the decree- 
holders stated in their a])plication for execution, tliat the whole of the deci’etal 
amount (iould not he recovei’ed from the proi)erty situal(‘ in the Dacca district 
and it was, tlicrefore, a pro])er case for .sending a certificate to other districts 
to have the decree executed in them. We may ohscu-ve that s. 230 empow’ci’s 

* [Sec. ; A dccri'i* niav bt* oxecniLoil eitht*r by IIil* Poin t wliirli pis^i d it or by the Poiirt 
to which it is scut for execution uiulcr the [iroMsioiis hereinafter 
Court h\ whieh tloeree eoiitaiiied. The (.'onrt whieli passed .i decree may, on the 
mav be executed. appli<;ation of the decree- holder, send it for exeeiil ion to another 

Court, 

* « « « 

(b) if siieli person has no properU within tlie local limits 
of the jurisdiction of the Court whieh passed the decree suflieient to satisfy such decree 
and lias property within the local limits of the jurisdiction of such oilier Court, or 
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the Coui’t in any otlior district to which a decree is sent for oxeci:i-*[690]tion to 
stay such execution, in order to enable the judgment-debtors to make any 
necessary application to the Court by which tlie decree was made, and that 
the effect of the provisions contained in this section is to alleviate any hai’dship 
tliat might be the result of more than the decretal amount being realized 
by simultaneous executions in more than one district. The proposition con- 
tended for, viz., that a decree can he executed in one district only, and cannot 
simultaneously be executed in two or more districts, is a proposition which is 
opposed to the decision of tlie Privy Council in Snroda Prosaiid Mullick v. 
Lntclnneeput Sinf/h Pontjar (14 Moore’s I. A., 529 ; S.C. 10 B. fj. K., 214) and 
to sciveral decisions of tliis Coui t, and is, in our opinion, wholly untenable. 

Tliis appeal must, therefore, ho dismissed with costs. 

Apj)eal dismissed. 


NOTES. 

[ See also (190.0) 1 (3.1...J. .‘115 (:US) ; (19Crj) ‘28 Mud. 400 : l.O iM.L.J. 110 F.B. ; (1900) 
i:i C. V. L. R. 109. 

Simult:ini.*oiis oxocution must l)c by order of the Court which p:iss(!d the decn;e, and, until 
it is done, the Court (*xeeutiiiK it has the seisin and ovtui the (?ourt which passed the deeret! 
is not the proper Court ^\ithIn Art. IH‘2 of the Limitation Act : — (191‘i) 20 M.Tj.J. 2H0 : 15 
I. C. 788.] 
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APPELLATK CIVIL. 

The lath March, JSS‘^. 

Pre.sent : 

Mr. Jcstice Cunninciiam and Mr. Jitsttce Tottenham. 


Chunder Nath Mullick and others Defendants 

versus 

Nilakant Jhinerjee Plaintiff’s. " 


Mortiivaje luj e.veculors — Sait on morliia<je — .idniiuisirnlion-sn it — M'^it of 
/if a -Sheriff’s ^ole — H.recut/oii of decree —hin pendens — 

Sale in ea-erntion of decree. 

In a suit by the representatives of J\ JK, against his brother .si. D., and after J. D.’s death 
against his executors, it was fouml that there was over Rs. 1,82,100 due to the plaintiff from 
the<*stato of the deceased ; and, on the 29th of August 1800, thci e.xecutors were ordered to pay 
this sum into Cjnirt. The executors disf)beyed ; and, on the 24th of December 1800, a writ of 
fl-fa was issued from the High Court, in execution of which certain projicrty belonging to the 
estate of A. J). was .sold to the defeinlints on the 18th of July 1807. Previou.sly, however, 
cn the 12th of OctolMjr 1800, the executors had mortgaged the same property to the plaintiff, 
who brought a suit on his mortgage on the 10th of June 1807. On the 28th of August 1807, 
the present defendants were madti pjirties to that suit, and in their written statement they 
alleged that they had been improperl> made C^91] parties and claimed a title superior to that 

* Appeal from Original Decree, No. 02 of 1880, against the decree of Da boo Dlujopatty 
Boy, Subordinate Judge of East Durdwan, dated the 27th December 1879. 
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of the pliiintiff. ''J’hiili suit was dismissed with oosts as aKiiiusl the present defendants, on the 
f^roiiiid, that they were improperly added ; but a decree for sale w.is ^ivenap[ahist the executors, 
in execution of wliieli tlu' inortgaRcd property was sold ti> the plaintilT. In a sul>sec|iient suit 
brought by the plaiutilT for possession, — 

Held, that the defendants were entitled to redeem, and were not affected by the suit of 
1867, as a /t.s pendens. 

In this ciiso tho jdaititifT sued for the possession of certain lands, which 
wore, lie alleges, mortgaged to him ])y tno executors and executrix of Ashutosh 
Jley, on the 12th October and l-1th December IHfifi ; and which, liaving obtained 
a decree on the mortgage, he jnircdiased at an execution-sale on tho 27tli 
September 1870. lie says, tliat J)is j)ossession of tlie proj)ei*ty lias been 
resisted by Khogendro Nath, since deceased, and tlie ininciiial defendants. 
Khogondro having jmrehased the property at a Sheriff’s sale witli notice of 
plaintiff’s mortgage, the jdaintilT urges, that his morl;,Mg(^ givc’s him a ])refercntial 
right to that of tiio defendants, lie firays accordingly for ])ossession. 

Tlie material facts in this case an^ as folhms Jn a suit brought in the 
Supreme Court by tlie representatives of oiui Promothonath Doy, against his 
brother Ashutosh, and after his death against liis representatives, it was 
ordered, on tlui 2!)th of August IHbff, that tlie sum of 11s. I,il2,10(), due from 
tho estate of the deceased, should bo i»aid by his representatives, they liaving 
admitted assets, into Court to the credit of the suit. 

On the Pith Octolier 1806, tho executors and executrix of Ashutosh, l)y 
deed of that day’s date, mortgaged the i)roj)erty therein sot forth for the sum of 
Ks. 22,317 to the iihiintiff. On the 14th December 1866, the same iiarties 
mortgaged the same jiroperty to the plaintiff by way of further cliarge for 
Ks. 8,652. 

On tlie 21th December 1866, a writ of //-/W- issued from the High Court, 
ordering tlui Sheriff of Calcutta to levy from the land and effecsts of tlui late 
x\shutosh Dey, the suin of Ks. 1,32,406 with interest, (leclanul to be due liy 
tho decree of 20th August 1866. Tin’s writ was received in the Sheriff’s office 
on tho 26th January 1867. 

On the loth June 1867, the iJaintiff’ sued (O. S. 476 of [692] 1867) on 
his mortgage of tin? 12th Octoiier 1866, and further charge of 14th December 
1866, praying foi* recovery of tho mortgage-money, and in default of recovery 
that the mortgage might he foreclosed, or the mortgaged property sold. 

On tho 18th July 1867, tho Sheriff’s sale undei’ issued 24th 

December 1866, took place, and the right, title and inteiest of Ashutosh Doy 
was put uj) to sale and sold to Khogendro Nath for Jis. 3,200. 

On the 28th .Vugust 1867, the plaintiff petitioned the Court, setting forth 
tho proceedings in Promothonath Dev’s suit, and the sale in execution of 
the right, title and interest of Ashutosh Dey in the mortgaged ])roperty, and 
amongst others tho iiurchase by Khogondro Nath of tho Mefial Mymareo for 
Es. 3,200, and . tho sale of several other portions of the luoperty for smaller 
sums. In consocpionce of this petition, Khogendro Nath and the other pur- 
chasers at tlie sale were added as defendants in the mortgage-suit (O. S. 

476 of 1867), and the iJaint was further amended liy tho addition of a prayer 
on tho pai’t of the plaintiff’ to have it declared by tho decree wlietber his 
title as mortgagee was to any, and if to any, to what, extent preferable to 
that of tho several added defendants, under the sales to them by the Sheriff in 
the ji’fii proceedings. 
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On tlui 13th January 1808, Kho^'eiulro filed a written statement in ori^nnal 
suit No. 476 of 1867, ur^unj^ amongst other objections, that ho had been 
iin])roi)erly added as a party, (hmyinf^that he owed any j)ortion of tlie inortj^jlgo- 
debt, or was a ])arty to the niovt^n^c, statin^^ that lie had purchased certain 
])arcels i)ut not from the executors and executrix of Asliutosh, and dcclininf*’ 

to set forth his title ; and he ur.L(ed that the allef^ed mortga^^os could not atlect 

the i)roi)orty purchased h> him, and prayed tliat, as against him, tlie suit might 
be dismissed. On the ‘J8tn Ft'hruary JH68, t)ic suit No. 476 was dismissed 
with costs, as against Khogendro and tlie other added defendants : and the 
original defendants w(*re directeMl to redeem within six montlis, and in default, 
their right, title and interest in tlie mortgaged property was to be sold. In 
drawing up the decree*, objections were raised to the; form in which the 
Hegistrar had ])ropos(‘(l that it should lie couched. These [693] objections 
were dealt with hv the Court on A])ril ‘J7th, 1868. The Judge explained 

that “ the suit having been originally brought against the representatives 

of Asliutosh, subse(|uentl> , on the ap])lication of the plaintiff, a number 
^of p(!rsons claiming various portions of the property by a title prior 
to, and independent of, that of the mortgagor, were added as defendants ; but 
when the cause canui on for settlement of issues, J considered that, as these 
added defendants claimed under different titles, and sought to raise a variety 
of different issues, and as their interests could not be affected by the result of 
the suit, the suit, as it then stood, was improperly framed, and f accordingly 
dismissed the suit as jigainst all but the three original defendants.” The 
Judge went on to say that the counsel for one of the defendants ohj(5cted to 
th('. form of the decree, which simply ordered the sale of the mortgaged 
property. “ All that the Court intends to order to be sold,” the learned Judge 
observed, “ and all that it has ])owor to sell, is the interest which the mort- 
gagor had at the time of the mortgage. If any of the other defendants have 
any claim on the ])i*opert\ , it will in no way affect their title, howevei’ the 
decree may be worded.” In order, however, to guard against possible misap- 
])rehension, the Court dii*ected that the decree should run as ordei’ing the 
sale of the right, title and intts'cst of the moi’tgagors in the iiremises mortgagiid 
to the plaintiff' by the indenture and further charge. In execution of the decree 
settled in comiiliaiicc with this dii’cction, the plaintiff purchased the right, title 
and interest ui the three original defendants in the mortgaged-[)remises for 
Ks. 1,600, and obtained a certilicate to that effect dated 127th September 
1870. 

The cpiestion raised in the present appeal was the right of the plaintiff, 
as such auction-pui’chaser, ;.s against the defendants, who were in possession 
of the mortgaged jiremises undei’ the Shei ill’s sale of 18th July 1867. In the 
original suit a question was raised as to the identity of the property now 
claimed with that mortgaged to the plaintiff. That point was abandoned in 
a])j)eal, the defendants’ counsel admitting that uhe pro])erties claimed in the 
suit were identical with those mortgaged. It was also admitted that the 
defendants having purchased in [694] July 1867, the present suit having 
been filed ‘20th ^lay 1870, was not barred by limitation. 

The Court of First Instance held (i) that the decree of 29th August 1866, 
against the representatives of Asliutosh, was no bar to the mortgage and fur- 
ther charge of 12th October 186f) and 14th December 1866 respectively ; (ii) 
that the lands were not under attachment at the time of the mortgage and 
further charge ; (iii) that the suit was not barred by limitation ; (ivO that 
Khogendro having been joined as a defendant in the plaintiff’s mortgage-suit, 
chose not to claim throiigli the mortgagors, but set up an independent title; 
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(v) that tlio (locreo, drawn up in the ])rosonce of Kho^cndro’s counsel, directed 
the sale of the right, title and interest of the mortgagor at tlie time of the 
mortgage, and tluit this had been inirchased l)y the auction-purchasers ; (vi) 
that Khogendro’s purchase was subject to the plaintiff's mortgage ; that 
Khogendro haviiig liad knowledge of plaintiff’s (lecree, had not chosen to 
redeem, and did not oven now ])roposo to redeem the moi tgaged premises, hut 
set up a preferential title. “The defendants,” the judgment says, “cannot 
with propriety say that Khogendro Nath was no party to the plaintiff ’s suit. 
Jt was liy his conduct and act that Khogendro Nath had not had the question 
arising between tlie mortgagee and Ihe jmrchaseis from the mortgagoi-s ti’iod 
and determined in that case. The line of defence adojded by Khogendro 
Natii was quite distinct from that of a purchaser claiming through the mort- 
gagors. Ho did not in his answer take the falsity or invalidity of plaintiff’s 
mortgage as a ground of attack to plaintiff ’s cause, Init did rais(i divers (]ues- 
tions other than his pure.liase of the equity of redem])tion. Khog(!nd?-o Nath, 
liaving been a party to the suit, cho.se to set up a distinct title, and f think 
his re])resentatives arc haired by s. 13 of the Civil Procedunj Code from 
raising the same ([uestion as ought to have been a ground of attack in the 
defence to the plaintiff's suit. Tlie High Court gave a decree to the jilaintiff’ 
against the mortgagors, and hold, that the decree should not affect the defen- 
dant Khogendro Nath, who set up a distinct title. TIkj decree in the plaintiff ’s 
case ultimately determined the question of mortgage between th.^ mortgagee 
and mortgagors, [ 695 ] and if Khogendro Nath, who was a jiarty to the 
decree, did not claim through the mortgagor, he or his representatives cannot 
criticise it.” 

The defendants ap])ealed to the High Court. 

Mr. Emus, llahoo LV/e/y ///> Chtdidcr Bdiirrjrc^ Hahoo U((sh Bchani (fftose, 
and Hahoo Shdioda ('hnru Mdlrriov the i\ppellants. 

Mr. /Jojiurrjrr, Hahoo (.lojxtl Lall Milittr, and Hahoo Brinu'!/ BdH Mdirr 
for the liespondont. 

Mr. Eodiis . — A suit .for ])ossession is not maintaimihle here. The plaintiff 
must foreclose the equity of redemption that has passed to the defendants - 
St/ lid Kmam Moiularjonddcni Mahomed v. Jlaj Coomur JJass (11 H. Ij. Ji., 
4()H; s. ('., 10 W. H., IH7), lii/jnalli Snu/h v. (Udnirdhini Lai/ Mohasohnr 
(21 W. T{., 210), Cheit Nat'ain SiiKjli x.dtitKja Prrshad (25 \V. II.. 210), Knhil 
Siiii/h v. Diili Chinid (5 C. L. 11., 243), Bolaki Ltil v. lliakiir Prrtan Snit/h 
(() C. h. K., 370), Iladha Prrshad .l/'y.s.srr v. Monohnr Das (7 C. h. li., 203). 
The iiroperty being situated in the mofussil, the suit in the High Coint for 
foreclosure could not ai’hict defendants’ title, and the theory of hs /tendeus is not 
applicable —Auandoinoiire Dossee v. iJhoiiriidro Cluutdn Mfxdi'er/ce (IJ Moore’s 
I. A., 101 ; S.C., H H. Ij. E., 122). Hesides, there would lie a tis pendens fin 
each side, the suit of Dei/ v. Det/ ha\ing been pcMiding and the projicrty attach- 
ed before plaintiff' brought his suit in the High Coint. The defendants 
having been discharged fi'om the suit on the ground of multifariousness, the 
decree in that case is not binding on them ; thiw must he dealt with as not 
having been parties thereto. As to the eft’ect of a wu’it of //-/>y, see Uhta/f/o- 
hiittif Dossee v. Shamaehnni IJosr (f. L. H., 1 Cal. 337), and Monmothonalh 
De.ijw. Greender Chander Ghose (24 W. U., 3()()). The plaintiff' having jmrehased 
some of the properties pledged, there must l)c an apiiortionment of the 
mortgage-debt ; but the [ 696 ] ])rosent suit is not so framed -Eaicah Azinint 
All Khan v. Jowahir Snujh (13 Moore’s 1. A., 404), Kaliprosonna Ghose v. 
Kaviini Soondtiri Chowdhraiu (I. li. E., 1 Cal., 475). The Court ought at 
least to follow tlie course taken in Kasumunnissa JJihee v. Nilrahta Bose 
{ante, 79), which was a suit in res])ect of another ])ortion of the Dey’s proi)erty. 
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Mr. TJanerjee for the Rcs])ondont. —The pi’esent contention is opposed to the 
defence made by these parties in the former suit. They then claimed to be 
dismissed from tliis suit, and they cannot now contend tliat they ouf^ht to 
have been made j)arties. Aiuindomoijee Dohscai v. Dhonendro Chmdev Mookcrjec 
(11 Moore’s 1. A., 101 ; S.c., 8 li. L, R., 122), is not in ])oint here. The 

parties are bound by li.s pcudnns. Tlioy undoubtedly had full notice of the 
plaintilT’s former suit, and mi^ht then have redeemed if they pleased. 

Mr. Evans in reply. 

The Judgment of tlie Court (CUNNINGHAM and ToTT1‘:nhAM, JJ.) was 
dclivei ed by 

Cunningham, J. (who, having* stated the factsas above set out, continued: - 
It is conceded that, lor the i)iirposes of the present argument, the decree 
a^^ainst Ashutosh’s estate, of the 29th Au^^ust IHGO, did not constitute a charge 
on the propei'ty, and consequently that the commencement of tlie defendant’s 
title cannot date eailicr than 21th December IHOG, i.c., subsequent to the 
jdaintift’s moi tgage, and that consequently the interest which the defendants 
purchased was subject to the [daintiff’s mortgage ; and, therefore, that the 
independent title set up in tlio mortgage-suit, which led to its being dismissed as 
against the»n, cannot be made out. 

The (piestion therefore is, whether the original Court is riglit in considering 
that tlie defendants, liaving got tlicmselves struck out of the plaintitrs mortgage 
suit on the strengtii of a title independent of the mortgagors, and not having 
chosen to assert their rights as holding under the mortgagors, are 
at liberty in the present suit to set iqi those rights and to claim to retain the 
[697] mortgaged- property now in their possession on ])ayment of the plaintiff’s 
claim against it under the mortgage. Section IG of the Code provides, tliat 
“no Court sliall try any suit or issue in wliich tim matter directly and 
substantially in issue having i)een directly and substantially in issue in a 
former suit, between the same parties, lias been fully heard and determined”; 
and Explanation If provides, that “any matter whicii might and ought 
to have l3een made a ground of defence or attack in such former suit, 
shall 1)0 dcemecl to have been directly and substantially in issue.” Now 
the rights of the defendants as holding under tlie moitgagors certainly 
constituted a matter which might and ought to have been made a ground of 
defence, siqqiosing the Court not to have accepted the view tliat the defendants 
held by a title pi*ior to, and independent of, the mortgagors, and wore on this 
ground entitled to be discharged from the suit ; and it inigiit bo contended, 
therefore, that this (luesti-m of the defendants’ j’ight must be deemed to have 
been directly and substantially in issue. But it cannot bo said that it was 
“ linally heard and decided,” the view taken by the Court of the defendants ’ 
))osition having rendered any such hearing Jind decision unnecessary. Wo 
think, thei-efore, that the defendants are not precluded by s. 13 from raising 
tbe question of their rights under the mortgagors, and that wo are at liberty 
to consider what those riglits amount to. 

The order of events was as follows : — Tho./?^/a proceedings were subsequent 
to the jilaintiff’s mortgage, but previous to the institution of the mortgage suit; 
and tbe defendants’ purchase in the.// -/r/ proceedings was subsequent to the 
mortgage suit; plaintiff’s purchase of the mortgaged property was last of all. 
It has been urged, with reference to those dates, that Khogendro having pur- 
chased subsequently to the institution of the mortgage-suit, his purchase 
could not withdraw any i)ortion of the mortgaged -property froiTi the operation 
of the decree in that suit, and, consequently, that plaintiff has a right to what- 
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ever he bought in execution of the decree in that suit independent of any claim 
by the defendants under the Ji-fa sale. 

But against this it may be urged that the sale under the .//-/a was in 
virtue of an attachment-proceeding, which commenced [698] as early as 
January 1867, prior to the institution of the plaintiff’s mortgage suit, and that 
consequently whatever could liave been sold in January 1867 could be, and in 
fact was, sold to the defendants in Jul\ *867, notwithstanding that the plaintiff’ 
had meanwhile instituted his suit. 

We think that this is the right view. The doctrine of /in pcndrns appears 
to be grounded on the inconvenience wln’ch w'ould ai ise, if moi-tgagors were 
able, after action In-ought, to alienate the mortgaged -property ; hut it does not 
follow that the rule would hold good wdiere the alienation is not by the 
mortgagor, but by the Court, acting on behalf of creditors against the mort- 
gagoi’, and where the ])rocoss of sale, or at any rate proceetlings with a view 
to the sale, of the ])roperty had commenced before the suit was instituted. 

We think, therefore, that tlio ])laintiff is not entitled, in virtue of having 
filed his suit previous to the defendants* //-/a purchase, to ignore tluit imrchase, 
and to hold the mortgaged property free from any right which the defendants 
acquired by the fi-fa sale. Wo think that we are bound to give effect to the 
well-recognized rule tliat the interest of a person, who [has purchased the 
mortgagor’s equity of redemption, is not affected by any decree in a suit to 
which he is not a party, and to hold accordingly that the defendants, having 
purchased the mortgagois’ interest in the estate, viz,, the right of redeeming 
the existing mortgage, did not lose that right of redem])tion in consequence 
of the deci-ee obtained in a suit, against the representatives of Ashutosli. 

The next question is, whether the defendants having been joined in the 
mortgage-suit on the plaintiff’s motion, and having got the suit dismissed as 
against them, aie now ])recluded from setting up their claim to the mortgaged 
premises. We are of opinion that the orders passed in that suit, so far as 
regards the present defendants, had no effect beyond deciding that, whatever 
their claims might be, they could not convenienth be tried in that suit, and 
that consequently botli paitics remained at liberty to contest subscciuently, 
any matter to which the plaintiff’s mortgage, or the defendants’ purchase, 
might give rise. 

[699] A counter objection has boon taken that the defendants do not offer 
to redeem, but take their stand on an antei’ior and siqierior title. An objection 
bas also been grounded on the form of the present suit, and it has been urged that 
the ])laintiff' having sued for direct possession, the suit ought, if he be found 
not entitled to direct ])ossession, to bo simply dismissed. 

We think, however, that wo are at liberty to follow the course taken in a 
very analogous case regai'ding the same property by PONTIFKX, J., in Kanumnn- 
nissa fiibee v. Nitratna Hose, {ante, p. 79), and to give the ))laintiff’ a decree for 
possession, conditional on the defendants* failure to redeem, and that we are 
at liberty to decide wlnit are the equitable terms on which the defendants may 
be permitted to redeem. The plaintiff’ lias himself purchased several of the 
mortgaged properties, and bo cannot, therefore, thrown more than a proportion- 
ate share of the mortgage- charge on another portion of the mortgaged-premises: 
see Gossyen Luchmee Narain Poori v. Bickram Sinyh (4 C. Tj. E. 294) and 
Nmvab Azimui All Khan v. Joirahir Singh (13 Moore’s 1. A. 404). 

In the ])i-esent instance the plaintiff paid Es. 1,600 as the price of the 
mortgaged- property, and we think that the equities of the case will bo met by 
giving the defendant six months within which to redeem by payment of this 
sum, together with interest at 6 per cent, from the date of the plaintiff’s 
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]nircliiise, 27tli A|)ril 1870; tlie plaintiff in default of such redemption within 
six niontlis to he entitled to khas possession. If the defendants redeem, they 
will do so on the terms of i)ayin^* all costs of this litigation. If they do not 
ledeein, there will he no older as to costs, and the ])laintift' wdll he entitled to 
khas possession. The decree of the Original Court will he modified accordingly. 

Decree moditied. 


NOTES. 


['I’his cjisi! was reversed lai appeal to the Privy ('Ounfil : — (18S5) Pi Cal. 414 . I’Ik* doc- 
trine of lia is a.])pliLMl)l(‘ to hotli oxociition sales and in voluiitarv alienations : — i:} 

.ML 700 ; r. C. L. J., .Vi? ; IS C. W. N.. ‘i‘i(» - 0 C. P. . 1 . tm. 

The ])iircha.scr of (‘(piitv of redemption is inialTcctcd hv suits to which lie is not a 
part\ : 11 C. W. N. lOd h (’. P. J., :Jir>. 


[700] APl’KiajATf-: ClVJfi. 

The -Hith March, 

PllESKNT : 

Sir TIk’iiahd Gaiitii, Kt., Cjiikp .Ipstk’k, and Mr. Jcsttce Morris. 


Jonmenjoy Mullick Plaintiff 

venuta 

Dassmoney Dassee and another Defendants.'" 


Jicriew of judijmen I — SnhHcquoiit Full Bench decision — (hound for revicir — 
Sufl hff 'uiortfjufjee to decUa e hen — Suhse<iuenl suit for possession. 

The plaintilT, a mortgagoo, obtained a mom*\ -decree against the dofemdant. A third 
party, in execation of another decree obtained against the same defendant, put up for sale 
the property incliidod in the, plaintilPs mortgage, and himsidf bought the right, title, and 
interest of his judgment-debtor in the propertN mortgaged to tlio ])lairitill. The plaintilT, 
snbs(‘r)ui‘ntl> , in execution of his decree, bought in the same property himself, and brought 
a suit ag.iinst the defendant and the third p.irty to have it declared that the latter held the 
property siibjef’t to his mortgage. I’he suit was decreed by the Subordinate .Judge, but cven- 
tuall\ dismissed by the High (Jourt, on the ground that the plaintiff, b> suing for his nioney- 
decrec only, had deprived himself of the b(*iicfit of his lien as against the third party. Tlu' 
plaintilT thereupon brought anotln*r suit ag.iinst the same iiartics to recover possession of 
tin? mortgaged property, which suit eventually came up before a Full Bench, where it w'as 
decided that th<’ plaintilT had no right to bring the suit for recovery of jiossession, but that 
his ])n)per course was to sue to have his lien upon the iirojicrty declared, the Court inti- 
mating that it would be op o to the plaintiff to apply for a review of judgment in tlie suit 
originalh brought by him. 

On the review coming on to be heard, it was ludd, that the plaintilT was entitled to a 
review of that judgment, and that the case was disting .ishablc from the general rule as to 
reviiwvs laid down in Mtollinh Chnnder (Ihose v. Itadliika Choirdhrain (7 W. li., 40.5), 
Dirurkaunth Doss Hisiras v. Manirk Chnnder Doss (U W. 11. 102.), and Hhama Churn 
('hucherhiittu v. liindabnn Chnnder lloti (B. T.. U., Sup. \^ol,, 802; S. C., 9 W. R., 18J), 
inasmuch as the granting the review did not interi'cre with previous decisions of the Court in 
other eases between oth(*r parties. 

The facts of this case and Iho arguments used at the hearing sufficiently 
appear from the judgment. 

Biihoo Bask Beharif (rhose for tlie Petitioner for review (tlie Plaintiff). 

* Application hu* revitwv in Spc'cial Appefil, No. 00 of 1877, against the decree of L. K. 
Tottenham, Ks(].. Judge of ^fidnapore, dated the 80th August 1870, reversing the decree of 
Baboo Judunath Hoy, Subordinate Judge of that District, dated the 21st June ltS75. 
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[701] Baboo Sreenath Dass and Baboo Bhobany Chum Dutt opposed the 
application. 

The Judgment of the Court (Gaiith» G.J., and Mohbis, J.) was delivered 
by 

Garth, C. J. — We thought it right in this case to grant a review of judg- 
ment in consequence of the Full Ben^^h decision in another suit between the 
• same parties and upon the same subject-matter. The Full Bench case is report- 
ed in I. L. B., 7 Cal., 714, and the circumstances under which this suit was 
brought will be found stated at length in the report of the former judgment in 
I. L. R.. 3 Cal., 363 ; s. c., 1 C. L. B.. 446. 

On the 26th August 1868, the ancestor of the defendant No. 2 borrowed 
money from the husband of defendant No. 1, upon a simple money-bond. On 
the 10th January 1869, the same person boiTowod money from the plaintiff upon 
a specially registered mortgage-bond, which hypothecated two estates for pay 
ment of the loan. On the 22rid February 1871, the plaintiff obtained a money 
decree only on this mortgage- bond. On the 25th February 1871, the husband 
of defendant No. 1, in execution of a decree which had been previously 
obtained by him for his debt, bought at auction the right, title, and interest of 
his debtor in one of the pro])orties mortgaged to the plaintiff. The plaintiff 
then took out execution of his money -decree, and on the 13th of June 1871 his 
debtor’s right, title, and interest in the same property was again put up to sale 
and bought in by tlie plaintiff' himself. The plaintiff then brought this suit to 
have it declared, that defendant No. 1 hold the property subject to liis mortgage. 

Under these circumstances the plaintiff’s suit, after having been decreed by' 
the Subordinate Judge, was dismissed in the High Court, upon the ground that 
the plaintiff', by suing for his money-decree only, had deprived himself of the 
benefit of his lien as against the defendant No. 1. 

The plaintiff then brought another suit to recover possession of the mort- 
gaged-property from the defendant No. 1. That case came up on appeal to the 
High Court, and the learned Judges of the Division Bench, having grave doubts 
as to the correctness of the former judgment in tliis suit, referred [702] cer- 
tain questions to the Full Bench, the first of wliich was as follows ; —Can the 
purchaser, under the decree obtained under the specially registered bond, sue 
the first purchaser for restoration of the mortgaged property ? 

The Judgment of the Full Bench upon that first point being decisive of 
the rights of the parties, it was not considered necessary to answer the other 
questions referred. The Full Bench say — “ The plaintiff has clearly no right 
to sue for the restoration of the mortgagod-property ; his proper course was that 
which he adopted in the first instance, namely, to sue to have his lien upon the 
property declared. The High Court’s Judgment in Daswioney Dossen v. Jon- 
menjoy MnUich (I. L. R., 3 Cal. 363 ; 1 C. L. R., 446), appears to us to be 
erroneous.” 

The Full Bench further intimated that in that suit they were of coui*se 
unable to give the plaintiff any relief, but that it was quite open to him to 
make an application to a Division Bench for a re-hearing or a review of the 
judgment in the former suit, as he might be advised. 

In consequence of this intimation, an application was made to us by the 
plaintiff to review the former judgment of this Court ; and as both the Judges 
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who took part in that judgment had left the Court, and we considered there 
was sufficient ground for a review, we granted the application. 

The case has now been re-heard before us on review ; and the only point 
which has been seriously argued by the defendants is, that the decision^ of the 
Full Bench, however clearly ft may have declared the right of the plaintiff in 
the present suit, is no ground for a review. 

It is said, and said truly, that if any change in the law, which may be 
occasioned by a decision of the Privy Council or by a Full Bench of a High 
Court, were to have the effect of reversing all former decisions in suits which 
had been decided on a different view of the law, litigation would never be at an 
end, and the rights of parties would never be secure. And in aid of that 
argument several authorities were cited by the learned counsel for the defen- 
dant, of which the case of Dwarka Nath Doss Biswus v. Manick Chunder Doss 
(9 W. R., 102), Shanui Churn Chucker-i^l03i]lMtty v. Bhidabun Chunder Boy 
(B. li. R., Sup. Vol., 892 ; 9 W. R., 181), and Madhah Chunder Ghose v. Badhika 
Chowdhrain (7 W. R., 405) form illustrations. 

In this general rule we entirely agree ; but we think that the present case 
stands upon a different footing. 

Tlie plaintiff in this suit, having been successful before the Subordinate 
Judge, had his case dismissed in the High Couii. In consequence of this he 
made an alternative claim in a second suit, and upon the question in suit being 
raferred to a Full Bench, the learned Judges unanimously decided, that the 
course which the plaintiff had taken in tlie second *Buit was wrong, and that the 
course which he had taken in the first suit was right. 

Upon this decision of the Full Bench, we think that we are justified in 
reversing the former judgment on review and carrying into effect the decision 
of the Full Bench. This appears to us to bo a very different thing from 
interfering with previous decisions of the Court in other cases between other 
parties. 

It is obvious that the justice of the case is entirely in the plaintiff's 
favour ; and we are not aware of any rule or authority which prevents us 
from giving him his rights. 

The former decision of this Court will, therefore, be revei-sed, and the 
decree of the District Judge restored ; and the defendants will pay the plaintiff 
the costs of this last hearing, but not of the former one. 

Beomv granted and decision reversed. 


NOTES. 

[See also ^1888) 13 Bom. 330 (336) as regards review.] 
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P Cal. 70S] 

APPELLATE CIVIL. 

The 22nd March, 1882. 

PHRSENT: 

Mk. Justice Field and Mb. Justice O’Kinealy. 


Shurroop Chundor Gooho Decree- holder 

versus 

AmeerrunniBsa Khatoon J udgment-debtor. ' 


Mortgage decree — ExectUtoii of decree- Attachment and sale — Property 
in different districts — Jurisdiction — Civil Procedure 
Code (Act X of 1877), s. 19. 

A suit was instituiod on a mortgage of a single revenue-paying estate in the Court of 
the Subordinate Judge of the District of liacker^uge, under the provisions of s. 19, Act X 
of 1877, and a decree was obtained fur the l 704] sale of the mortgaged property. On an 
application for execution of the decree to the Court which passed it, 

Heldf t^at the Court was competent to order a sale of the whole of the mortgaged pro- 
perty, thou]^ only a portion of it wii.s situated in the district of Baokorgunge. 

Kall^ J^osUnno Bose v. Dmofiath Mullick (11 B. L. R., 56 ; S. C., 19 W. R., 434) cited 
and followed. 

TH£ proceediixigs which took place in the Court of the Subordinate Judge in this 
ease are ys follows : — 

May 2, 1881.— The decree-ho^Hr having filed an application for tb^ 
attachment of properties of the judgment-debtor situate in this district and in 
the district of Furreedpore, it is ordered that the application be registered, and 
that the same bo laid before the Court to-morrow. 

“ May 8, 1881. — There are certain questions regarding the jurisdiction of 
this Court over certain properties sought to bo sold, which questions have been 
raised and discussed this day. Order to be passed to-morrow. 

“ May 5, 1881, — Order postponed pending the result of a reference to be 
made. 

“ May 11, 1881. — There is an order of the superior Court prohibiting the 
attachment and sale by this Court of properties situate within the jurisdiction 
of another Court. It is therefore ordered, that the properties situate in this 
district be attached and sold ; that the prayer of the decree-holder, for having 
the properties situate in the Furreedpore District attached and sold, be dis- 
allowed, and that the case be laid before the Court on the 14th of June, after 
the attachment order shall have been made." 

The decree-holder appealed to the High Court. 

' Baboo Kashi Kant Sen for the appellant. — ^The suit in which this decree 
was obtained was a suit on a mortgage, instituted in the Court below under s. 19 
of Act X of 1877. The defendant made no objection whatever, and the appellant 

* Appeal from Original Order, No. 360 of 1881, against the order of Baboo Rajebunder 
Sannyal, Officiating Subordinate Judge of Backorgungc, dated the llth May 1881. 
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obtained a decree for the sale of this property, which, though situated in different 
districts, is but one single estate. It is not competent for the Judge in the 
execution department to go behind that decree, and we are entitle to have the 
whole property sold — Kal^ Proaunm Bose v. Dinonath Mullick (11 B. L. E., 
56 ; s. c., 19 W. R., 434), and Shib Narain [705] Singh v. Oobind Doss Bhukut 
(23 W. R., 154). The Subordinate Judge had no authority to refer this matter 
to any Court other than the High Court, and such reference is of no validity. 

The respondent did nbt appear. 

The Judgment of the Court (Field and O’Kinealy, JJ.) was delivered by 

Field, J . — In this case the property, in respect of which execution was 
sought, consisted of a single revenue- paying estate, part of which lies within the 
district of Backergunge and part within the district of Furreedpore. The 
decree, affecting the whole of this property, was obtained in the Backergunge 
« district : and the suit liaving boon instituted after the now Civil Procedure 
Code, Act ^ of 1877, came into force, s. 19 of that Act was applicable to the 
case. The decree-holder applied to have the whole of the revenue-paying 
estate sold in execution of his decree. The Subordinate Judge rejeefed this 
application in so far as that portion of the revenue-paying estate situate within 
the Furreedpore district is concerned, and he apparently allowed the execution 
to proceed so far as concerns that portion of the property situate within the 
Backergunge district. It is now contended in api^eal before us, that the 
Subordinate Judge ought to have allowed execution to proceed in his Court 
against the whole revenue-paying estate, although only a portion of the estate 
is situate in Backergunge. We think that this contention is correct. It is 
supported by the case of Kallg Promnno Bose v. DinoiuUh Mullick (11 B. L. B., 
.56 ; S. c., 19 W. B., 434), which has been several times followed in this Court ; 
and we may further observe, that the change introduced by s. 19 of the present 
^ Code has been accepted as applicable tiO execution-proceedings also. The case, 
of course, would bo very different if the proijerty consisted of different talooks 
or different revenue-paying estates, the whole of any one or more of which was 
situate within the Furreedpore district. This appeal must be decreed and, the 
order of the Subordinate Judge sot aside. lie is dircctkl to allow theexecution 
to proceed in respect of the whole property. 

Appeal allotved. ^ 


NOTES. 

tBALfi IN EXECUTION— TERRITORIAL JURISDICTION— 

The observation of Field, J., to the effect that the case would be very different if the pro- 
perty consisted of different talooks, etc. (pp. 705) has boon regarded as a mere obiter dictum. 

Sales of such property were upheld in (1887) 14 Cal. 661 and in (1888) 16 Cal. 667 the 
3 lie was upheld, though the lohole property had boen transferred to another jurisdiction. 

See also 19 Gal. 13 ; 21 Cal. 639 ; 22 Gal. 871 ; 28 Gal. 238, as regards sales in suits on 
mortgages and charges. 

As regards other suits, see 17 Gal. G99 ; 18 Gal. 526. 

The judgment of Fj|)ld, J., is criticised by Hukm Chand in his Civil Procedure (1900), 
Vol. I, pp. 331, 332.] 
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BROJENDRA COOMAR &c. V. WOOBBKDRA KAHAlN &c. [1882] I.L.R, 6 Cal. VM 

CTO63 APPELLATE CIVIL. 

The 22nd March, 1882. # 

Present : 

Mr. Justice Field and Mr. Justice O’Kinealy. 


Brojondra Coomar Bhoomick and others Defendants 

versus 

Woopendra Naram Singh and another Plaintiffs. ‘ 


Landlord and tenant — Accretion — Knhancenumt — Arrears of rent. Suit for — 

Notice of cnlumceinent. 

When.liiiid has accreted to a ryot’K holding, the rent paid l)y the ryot may be enhanced 
in roapect thereof under the provisions of cl. 3, h. IB of Betig. Act VIll of 186n ; and no suit 
for rent in respect of such accretion will lie unless a proper notice of enhancement has been 
previously given. 

liamnidhee Manjee v. Farbiiity Dassce (I. L. R., 5 Cal., 823) followed. 

These were suits for rent in respect of certain lands which were formed by 
accretion to the defendants' holdings. The Court of first instance cited and 
distinguished the cases of Watson v. Neel Kant Sircar (10 W. R., 330), 

Buroda Kant Roy v. Radha Churn Roy (13 W. B., 163) ; and, considering 
that the suits * ** were, to all intents and purposes, enhancement suits, and 
should have been brought after notice," dismissed them with costs. On appeal, 
the Judge said : These four suits are between the same parties, and the 

appeals have been heard together. The suits were dismissed by the Munsif, on 
the ground that they were virtually suits for enhancement, and that they 
would not lie without soiYico of notice. I do not quite understand the Munsif s 
reasoning as to the ruling in the case of Watson v. Neel Kant Sircar (10 W. R,, 
330). It appears to me, to render it iierfectiy clear, that ss. 13 and 17 of Act 
X of 1859 (of which s. 13 is replaced by s. 14 of Deng. Act VIII of 1869) have 
no application to the ease of new accretions." The learned Judge then reversed 
the Munsif s decision, and remanded the cases for retrial. 

The defendants appealed to the High Court. 

[707] Baboo Doorgadass Datt for the ap))ellants contended, that the Judge 
was wrong in holding that the Rent Law did not apply to these cases. In 
Watson V. Neel Kant Sircar (10 W. R., 330), the defendants held an under- 
tenure, and were not ryots as here. 

Baboo Gopal Lall Milter for the Respondents. 

The Judjmtat of the Court (Field and O'Kinealy, JJ.) was delivered by 

Fleldi J. — These are appeals from orders of the Officiating District Judge 
of Nuddea, remanding four cases under the provisions of s. 562 of the Code 

* Appeal from Appellate Orders, Nos. 836, 386, 887 and 838 of 1881, against the order 
of J. Whitmore, Esq., Officiating Judge of Nuddea, dated the 12th August 1^1, reversing the 

order of Bab|io Bchari Lall Banorjee, Second Munsif of Kooshteu, dated the 27 tb July 1880, 
remanding the case for trial on the merits. 
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of Civil Procoilure. The facts are briefly these. The plaintiffs sued for rent in 
respect of certain land that had accreted to the tenures or holdings of the 
defendants. The Muns^ \vas of opinion that these were really enhancement 
suits, and that the sorvi^ of the notice required by s. 14 of the Bent Act was 
necessary. The District Judge on appeal held that notice was not necessary ; 
and he remanded the cases to bo tried on the merits. The decision of the District 
Judge is opposed to the view taken by a Division Bench of this Court in the 
case of Eamnidhec Mavjee v. Parbuttij Dassec (I. L. R., /5 Cal., 823). In the 
view there taken we agree. We think that, although the Alluvion fiegulatiou 
(XI of 1825) entitles a tenant to hold, as part of his jama, additional land which 
has accreted thereto, yet, as regards the question of rent, the case comes substan- 
tially within the grounds of enhancement contained in clause 3 of s. 18 of the 
Rent Act. We must, therefore, set aside the orders of remand passed by the 
District Judge, and restore the Mitnsifs decree dismissing these suits. The 
ap])ollants will be entitled to their c osts in all the Courts. 


Appeals allowed. 

[708] APPELLATE CIVIL. 


The 2Hyd March, 1HH2. 

PlHESKNT : 

Mu. Justice McDonell and Mu. Justice Field. 


Nocury Lall Chuckerbutty Plaintiff' 

versus 

Bindabun Chunder Chuckerbutty and others Defendants.* 


Co-sharers of laud- Eemoval of huildiyuj erected by one of several 
co-sharers— Acquiescence. 

Ill a caBo a permanont building lias been erected by some or one of several co-sharers ^ 
the laud jointj|j^; Ijield, and another co-sharer subsequently seeks to have the building removed; 
the principle upon which the Court acts is, that though it has a discretion to interfere and 
direct the removal of the building, this is not a discretion which must necessarily be exercised 
in ever}' rase ; and, as a rule, it will not be exercised uiiloss the plaintiff is able to show that 
injury has accrued to him by reason of tbc erection of the building ; and perhaps further, 
that he took reasonable steps in time to prevent the erection. 

This was a suit for declaration of ijmali right to a piece of land adjoining the 
family dwelling-house of the plaintiff and tiie defendants, who were joint in 
estate and for Die demolition of a building erected upon the land by one of the 
defendants. The defendants contended that the la^d belonged to them alone, 
but the lower Court found that it was joint family property. It was proved 
that the plaintiff did not raise any objection when the building was commenced, 
but stood by and allowed the defendants to expend a considerable sum of 
money on the building before instituting the present suit. Both the lower 
Courts dismissed the suit, on the ground that he should have taken steps to 
restrain the defendants from building, and that not having done so, it was too 
late to come to the Court to ask for the demolition of the building. 

* Appeal from Appellate Decree, No. 639 of 1881, ugaiust the decree of Baboo Kriato 
Chunder Chattorjee, First Subordinate Judge of Backergunge, dated the 21th January 1880, 
affirming the decree of Baboo Gopul Chuiidcr Bose, First Munsif of Burisul, dated the 17th 
November 1S70. 
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The plaintiff appealed to the High Court. 

Baboo Bkoobim Mohun Doss for the Appellant. 

Baboo Sreemth Doss for the Bespondents. 

[709] The Judgment of the Court (McDonell and Field, JJ.) was 
delivered by 

Fieldf J. — The plaintiff in this < ase sued to have a building removed, 
which bad been erected at very considerable expense upon a piece of land, 
which has been found to be the joint property of Hindu co-sharers. There is 
a considerable number of decisions connected with or bearing upon the ques- 
tion at issue in this case. Some of these decisions are directed to define what 
are the rights of a Hindu co-sharer as regards the use of land which is the 
joint property of himself and other co-sharers. Others of these decisions are 
concerned with the proceeding by injunction, and the circumstances, under 
which an injunction should be granted when the rights of other co-sharers are 
infringed. A third class of those cases consists of decisions in suits brought to 
ramove permanent buildings erected by one co-sharer uix)n land forming joint 
property, and in the alleged infringement of the rights of the other co-sharer. 
The observations which have lieen made bv the learned Judges of this Court in 
many of tliese cases, must be read and understood with reference to the parti- 
cular facta of the case with which they were dealing, and the particular remeds 
sought in that case. Observations made witli the object of defining the rigid 
of one Hindu co-sharoi nuiv be inapplicable to a case in which, as in the 
present case, it is sought to remove a permanent building erected in the 
infringement of the riglits of other co-sharei-s. Therein a considerable difference 
l^etweon a case in which the otlier co-sharers, acting with diligent watchfulness 
of their rights, seek by an injunction to prevent the erection of a permanent 
building ; and a case in which, after a jiermanent building has boon erected at 
considerable expense, he seeks to have that building removed. In a case such 
as that last mentioned, the principle which seems to have been settled by the 
decisions of this Court is tliis, that though the Court has a discretion to 
interfere and direct the removal of the building, this is not a discretion which 
must necessarily be exercised in every case ; and, as a rule, it will not be 
exercised unless the plaintiff is able to show that injuiy has accrued to him by 
reason of the erection of the building, and perhaps further, that [710] he took 
reasonable steps in time to prevent the erection. In the present case the 
Courts below have come to the conclusion that this discretion should not he 
exercised so as to direct the removal of the building , and the view which has 
thus been taken by the Courts below is one with which we see no reason to 
interfere on appeal. 

This appeal is dismissed with costs. 

Appeal dismissed. 


NOTB8. 

[GO-OWNBR’B' ENJOYMENT- INJURY- 

Similar principles were applied in the following cases — 

(1904) 7 O. C. 336 (337), welU ; (1903) 30 Cal. 901 (903), waU ; ,1900) 20 A W. N 66, 
building ; (1887) 9 All. 661, building ; (1886) 14 Cal. 236, tanl : , 189. 

In (1911) 2 M. W. N 487, the Court, in holding that this case was not applicable to 
Malabar Tarwads (under which there is no right of partition), explained it as having proceeded 
ipartly on the right of estoppel and partly on the right to partition vested in the co-owner 

, 8eo.aUol4C. P. L. R. 76 Jj 
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[8 Oal. 710=^11 C. L. B. 268] 

APPELLATE CIVIL. 

The 27th Marche 1882, 

Present : 

Mr. Justice Prinsep and Mr. Justice Bose. 


Bunnomali Niindi Plaintiff 

oersus 

Ilurrydasa Byragi Defendant.'^' 


Malicious jrrosecutioH — Damages— Costs, Criminal Court. 

In a Ruit for damages for malicious prosecution the plaintiff is entitled to recover the 
c/>8ts necessarily incurred by him in defending himself on the criminal charge. 

This was a suit to rocavor damage^ fo»‘ malicious prosecution and the coats 
of defence in the Criminal Court. The Munsif assessed damages “ for the loss 
of honour or mental anxiety sustained by the plaintiff " at Rs. 79, and awarded 
Rs. 191 on account of the costs of defence. On appeal by the defendant it 
was argued, that the plaintiff was entitled to all costs incurred by him in the 
Criminal Court. The .\dditional Judge, however, said, — “ that is a rule which 
obtains in Englaiul whore the damage is assessed by the jurors, but it does not 
appear that it has ever been acted on by Courts in India " and modified the 
decree of the lower Court, giving the plaintiff a decree for Rs. 50. 

The plaintiff appealed to the High Court. 

Baboo Bmunt Cooniar Boss for the Appellant. 

Baboo A7iund Gopal Palit for the Respondent. 

C7H] The Judgment of the Court (Prinsep Sc Bosk, JJ.) was delivered by 

Prinsep, J. — The plaintiff was charged by the defendant, in tlie Criminal 
Court of Burdwan, under s. 147, with rioting, and s. 504, with intentional 
insult likely to cause a breach of the peace, and was acquitted. Under the 
orders of the Joint Magistrate he received Rs. 20 as compensation. He now 
sues the defendant for damages, Rs. 500 on account of injury to his reputation, 
and Rs. 313-7-5 as the costs incurred in the Criminal Court. 

The first Court assessed the damages for the loss of honour and mental 
anxiety at Rs. 79, and allowed him also the pleader’s fees in the Criminal 
Court, Rs. 121, making a total of Rs. 200. The lower Appellate Court reduced 
this amount to Rs. 50. 

There is much in the judgment of the lower Appellate Court that does not 
meet with our approval, but as the defendant has not appealed, we must take 
it that it has been rightly held, tliat ho is liable to damages on account of 
having maliciously and without reasonable or probable cause falsely charged the 
plaintiff with a criminal offence. 

'Appeal from Appellate Decree. No. 2167 i f 1880, againni the docreo of Baboo Brojendro 
Coomar Seal, Additional Judge of East Burdwan, daM the 2nd August 1880, modifying the 
decree of Baboo Amrito Lall Pal. First Munsif of Burdwan, dated the 26th February 1860. 
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The i)resent appeal is really directed against the refusal of the Additional 
Judge to give any damages on account of legal expenses incurred on the part of 
the plaintiff in defending himself in the Criminal Court. ' Tlie Additional 
Judge observes, tliat, in P^ngland, it is the rule to give the plaintiff the costs that 
he incurs in defending himself in a Criminal Court, because in England “ the 
damages are assessed by the jurors : hut it does not appear that it has ever been 
acted on by Courts in India.” In this respect wo would observe that the Judges 
in India have in such cases to assume the functions of both Judge and jury, 
and it has not, so far as we know, been laid down that the plaintiff is not 
entitled to recover the expenses necessarily incinred by him in defending him- 
self on a criminal charge. The law in this respect has been thus stated in 
Mayne on Damages, 3rd Edn., p. 78 : “ whore the wrongful act of one person 
places anotlior in a position in which he necessarily or reasonably has recourse 
to law, the costs incurred by the former will b(» lecoverablo from the latter.” 

[712] Acting on this principle we think that the plaintiff is at least entitl- 
ed to recover from the defendant the sum of Ks. 121 wliich was allowed to him 
in the first Court, that being the amount proved to have been paid to the pleader 
whom he retained to defend him. We, however, find a difiiculty in learning 
from the judgment of the Additional Judge on what ground he has fixed a sum 
of Rs. 50 as damages for the plaintiff , but as he has undoubtedly given such 
damages on both the grounds claimed bv the plaintiff, we tliink we may 
reasonably assume that lialf of this sum was awarded as damages for injury 
to reputation and the other half for exjienses in the Criminal Court. For 
reasons already stated we think that tlie latter sum, /.c., Rs. 25, for costs, sliould 
be increased to Rs. 121. The result is that the plaintiff will get a decree for 
Hs. 14G, with costs assessed on that amount. 


Appeal alloived. 


NOTES. 

[DANAGEB-GOBTS INCURRED IN OTHER PROCEEDINOB HOW FAR RECOVERABLE— 

“ III an action for danuigcs, whether anting out of tort or brtuch of contract, co‘^ts reason- 
ably incurred by the plaintiff, in other proceedings necessitated or brought about through tho 
defendant’s act or default, arc not deemed too remote .i form of damage and .ire conso(]uently 
rocovi^rable under proper circumstances ”, — 

Arnold on Damages, (1913) p. 306. 

Payment of successful defendant’s costs, in an action against two joint tort-fccisors, may 
be recovered : — JJuUock v. Ltmdon General Omnibus f’o , (1907) 1 K. B 264. 

It does not matter whether tho plaintiff was previously plaintiff or defendant . — 

Bentley Bros., v. Metcalfe d Co., (190G) 2K. B. 548. 

As regards the costs of appeal, see Munru v. Bennet cited in Aniold at p. 307. 

For Indian Cases, see I C. W N. 587 ; 6 lU. H C. 8.5 , 5 Mad. 162 (counsel’s fees) ; the 
expenses of pto^ecuUng the defendant are not recoveiable — 12 All. 166.] 


4 CAL,— 63 
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8 Cal. 718 romapbosad rot &c. v. shobup paramanick [1882] 

[8 0al. 718] 

APPELLATE CIVIL. 

The 2Hth March, 

Present ; 

Sir Eicharu Garth, Kt., Chief Justice, and Mr. Justice Bose. 

Bomaprosad Hoy and others Plaintiffs 

versus 

Shorup Paramanick Defendant.''^ 

Beng. Act VIII of 1869, s, 102 — Suit for rent below Bs» 100 — Landlord 
, and tenant — Special appeal. 

In a suit for ront bolow Rs. 100, the defendant set up the title of a third person (the third 
person was, however, no party to the proceedings), and the lower Court finding that the 
relationship of landlord and tenant existed between the parties, and that the rent was unpaid, 
decided the suit on that ground in favour of the plaintiffs. The defendant appealed to the 
District Judge, who decided that the defendant had paid the rent, and reversed the decision of 
the Court bolow. The plaintiffs appealed to the High Court, but were mot with the objection 
that no special appeal would lie. Held, that s. 102 of Beng. Act VIII of 1869 prohibited the 
appeal, the case being one between landlord and tenant, and there consequently being no 
question relating to title as between parties having conflicting claims. 

The plaintiffs were the owners of a plot of land containing 20 bighas, which 
they leased to the defendant at Es. 29-8 per [713] annum ; and they brought 
this suit to recover arrears of rent for the years 1282 — 1285, and a certain sum 
for road-cess amounting in all to a sum of Es. 50-2, from the defendant. 

The defendant contended that the plot belonged to a third person ; that 
he had deposited the amount of rent which he alleged to be due, viz. Es. 26-8, 
in Court, and that he had paid the remainder, but that he had received no 
dakhillas. 

The Munsif found that the relationship of landlord and tenant existed 
between the plaintiffs and the defendant, and awarded to the plaintiffs the 
amount of rent claimed. 

The defendant appealed to the District Judge, who reversed the decision 
of the Court below. 

The plaintiffs appealed to the High Court. 

Baboo Durga Mohun Das and Baboo Huri Mohun Chuckerbutty for the 
Appellants. 

Baboo Kishori Mohun Boy for the Eespondent. 

The Judgment of the Court (Garth, G.J., and Bose, J.) was delivered by 

Garth, G.J. ^In this case an objection has been taken by the respondent, 
that we have no jurisdiction to hear the appeal as it is for an amount und&r 
Es. 100, and there is no question raised in it ** relating to a title to land as 
between parties having conflicting claims thereto.” 

* Appeal from Appellate Decree, No. 665 of 1880, against the decree of T. T. Allen, Esq., 
Judge of Rajshahye, dated the 6th January 1880, reversing the decree of Baboo Probode Chan- 
der Dutt, Munsif of Nattore, dated the 80th June 1879. 
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STEPHEN V, STEPHEN ftc. [1882] 


LL.R. 8 Cal. 71i 


We think that this objeotion is a good one. We have been referred to 
two cf^es — Hurry Mohun Mozoomdar v. Dwarkanaih Sen (18 W. B., 42), and 
Shatk Dilher v. Issen Chtmder Boy (21 W. B., 42), with which we entirely agree, 
vmxxA which appear to be directly in point. This being a case between landlord 
,/.«nd tenant, there is no question of title as between parties having conflicting 
"'^^elaims thereto. If the third person whose title was set up by the defendant, 
^ had Intervened in the suit and claimed the rent against the plaintiffs, we 
might have had jurisdiction to entertain the appeal , but as it is, we think we 
have no such power, and that the appeal must be dismissed with costs. 

Appeal dismissed. 


NOTB8. 

I8ee also 10 C. P. L. R. 83 (34) , 12 G. P. L. R 1 (8) , 14 G. P. L. R. 31 (83) , 8 Cal. 
988 ; 7 Cal. 830.] 

1 = 10 C. L R 088] 

[714] OBIGINAL CIVIL. 


The a 8th Manh^ 1H82. 
Presen i 

Mr. Justice ^^IL&oN. 


Stephen 

vcrsm 

Stephen and others. 


Act XL of 1668, s. 3 — Minors — Certijicate of administration — 

Majority Act {IX of 1875), s. 3. 

In the interval between an application for a certiiicate of administration to the property of 
a minor under s. 3 of Act XL of 1858 and the issue of the certificate, the minor attained the 
age of 18 years and signed a promissory note 

Held, that the certificate afforded no defence to a suit on the note 

In this case the plaintiff sued one A. J. Stephen, Mary Stephen his wife, and 
St» George Stephen their son, upon a joint and several promissory note 
executed by the throe defendants on the 27th of October 1880. St. George 
Stephen was bom on the 7th of April 1861. In 1877 his father petitioned the 
Dacca Court for a certificate of administration to his property under s. 3 of 
«Aot XL of 1858. On the 10th of December 1879 the Judge made an order 
granting the certificate, which was issued on the 10th of December 1881, and 
bore date as of that day. 

The defendants pleaded, among other things, that, under s. 3 of Act IX of 
1875, St. George Stephen was a minor, under the age of 21 years when the 
note was executed. 
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8 Gal. 7i6 Stephen t*. Stephen Ac. [1882] 

Mr. Trevelyan anA Mr. Amir Ah for the Plaintiff. 

Mr. Hill for the Defendant. 

Wilson, J. — Thib is a suit on a promissory note signed by the th 
defendants for lis. 1,700. Two questions wore raised : Ls^, How much did the 
plaintiff advance by way of consideration ? Is the third defendant liable 

on the note ? 

As to tlio first question, on one point no doubt is raised. The amount of 
Rs. 1,700 was made up in part b,\ a sum of Rs. 440, deducted for future 
payment ot premiums on a lite policy effected as security for a loan. 
As to this it appears, that plaintiff' only [718] paid Rs. 220, and 
then let the policy drop . as to Rs. 220, therefore, the consideration 
has failed. The main question is, whether the rest of the consideration 
was paid. The plaintiff says, it was. Defendants say, only Rs. 270,j 
were paid, and that, as to the rest, the note was given for a wholly different 
purpose. The plaintiff' swears that ho has paid the money, and he is con- 
firmed by a witness, who says he chanced to be present. On the other side the 
two male defendants contradict him. The note itself gives little help. It 
was one of a series of transactions, in none ot which did the documents repre- 
sent the transaction as it really occurred. Several circumstances are admitted 
tending to confirm the defendant’s story. On the whole, 1 believe the 
defendants’ story. Therefore the decree can only be for Rs. 220 and 270. 

The second question is as to the liability of the third defendant. It is said 
that he was under ago when tlie note was signed, on the ground, that though 
ho was over 18, yet, by reason of s. 3, of tho Majority Act of 1875, he was still 
a minor ui) to 21, a guardian of his property having been appointed by the 
District Court of Dacca. 

It appears that, in September 1877, tho first defendant, father of the third 
defendant, petitioned the Dacca Court for a certificate of administration under 
s. 3 of the Minors Act (XIj of 1858) to the property of the third defendant. On 
the 10th December 1879 tho Judge made an order : “ Certificate of administra- 
tion under Act XL ot 1858 is hereby granted. ” On tho 10th December 1881 a 
certificate was issued hearing date the last mentioned day. In tho meantime, 
between fho date of the order and the issue of the certificate, the third defen- 
dant had attained the age of 18, and had signed the note in question. 

It is not nocossarv to consider whether tlie judge might have issued the 
certificato dated as of tlie dav when the Judge’s order was made, or what the 
effect would have been. It quite possible that if the delay were the act of 
the Court arising from tlie pressure of office business, and if the date were 
material, it might be the right course to dato the certificate, as of the day 
when it was ordered, upon the principle aclm cuute mmineni grambit. Hero 
the delay was not that of the Court but of the [716] parties, and 1 must take 
it that the certificate was intended to operate and did operate only from the 
day of its date. But by then the third defendant had attained his majority 
and signed the note in question , therefore, the certificato affoi'ds no defence. 

Decree against three defendants for Rs. 490 without costs 

Judgment for plaintiff. 


NOTB8. 

[This cahc was affirmed on appeal m (1888) 9 Cal. 901> See the notes thereto.] 
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HAM COOMAB KUK V. JAKITH ALI [1882] l.L.R. 8 Cal .717 
[8 Cal. 716=^10 C. L. R. 618] 

APPELLATE CIVIL. 

The noth March, 1882. 

Present : 

Mr. Justice White and Mr. Justice Macpherson. 


Earn Coomar Kur Decree-holder 

vernuH 

Jiikur Ali Jud^^mont-debtor.* 


Limilation — Acknowledijment hi tvrithi(j--AHthoritii to si(fn ncknoiclcdfjment 
— Limitation Act ( XV of 1877), s 10, schcd. ii, art. 170. 

On the 7th of December 1877, additional time for payment of the amount of a decree, 
dated the 24th of March 1870, was ^(ranted'to the judgment-debtor upon a petition signed by 
his vakeel. On the 4th of December 1880 a fresh application for execution was made. 

Held, that it was not barred under art. 17!), sched. ii of Act XV of 1877, inasmuch as the 
petition constituted an acknowledgment of liability under s. 1!>t of the same Act, and a now 
period of limitation began to run from the 7th of December 1877. The object of the words 
‘ * application in respect of any property or right "ins. 1 !) is to extend to the applications 
mentioned in sched. ii the same privilege as is accorded to suits. 

Itamhit Rai v. Satgur Rai (1. I 4 . R., 3 All., *247) approved of. 

In this case a decree had been made on the 21th of March 1878. On the 3rd 
of October 1877 an order for attaclmiontwas made, under which certain proper- 
ties of the judgment-debtor wore attached. On the 7th of Decomhop4877 three 
months’ additional time was granted by the Court to the judgment-debtor to 
enable him to raise money to satisfy the decree. This order [717] was made 
on a petition signed by the vakeel of the judgment-debtor. On the 4tli Decem- 
ber 1880 a fresh application for execution was made, which was refused by the 
Subordinate Judge, on the ground that it was barred by limitation. 

• Appeal from Original Order, No. 236 of 1881, against the order of Baboo Oiris Chunder 
Chowdhry, Subordinate Judge of Chittagong, dated the 6 th August 1881. 

t [Sec. 19 : — If, before the expiration of the period prcjscribcd for a suit or application in 
respect of any property or right, an .acknowledgment of liability 
Effect of ackuowledg- in respect of such property or right has been made in writing 

ment in vrriting. signed by the party against whom such property or right is claim- 

ed, or by some person through whom ho derives title or liability, 
a new period of limitation, according to the nature of the original liability, shall bo computed 
from the time when the acknowledgment was so signed. 

When the writing containing the acknowledgment is undated, oral evidence may bo given 
of the time wheu it was signed ; but oral ovideiico of its contents shall not bo rcceiv^. 

Explanation 1. — For the purposes of this section an ackriowlcdginout may be sufficient, 
though it omits to specify the exact nature of the property or right, or avers that the time for 
payment, delivery, performance or on joyment has not yet come, or is accompanied by a refusal 
to pay, deliver, perform, or permit to enjoy, or is coupled with a claim to a set-off, or is addressed 
to a person other than the person entitled to the property or right. 

Explanation 2 . — In this section signed ’* means signed either personally or by an Agent 
duly authorized in this behalf.] 
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I.L.R. 8 Cal. 718 bam goomab kur v. jakur ali [1882] 

The judgment-creditor appealed to the High Court. 

Baboo Aukhil Ghunder Sen for the Appellant. 

Baboo Tarucknath Palit and Munshi SerajtU Islam for the Respondent. 

The Judgment of the Court (White and Macpherson, JJ.) was 
delivered by 

White, J. — The present application for execution was made on the 4th t)f 
December 1880. The one immediately preceding was made on the 3rd of 
October 1877 , consequently tlie present application is primd facie barred under 
art. 179, sched. ii, of the Limitation Act (XV of 1877). But it is contended 
by the vakeel on behalf of the judgment-creditor, that, under s. 19 of the Act, 
an acknowledgment of liablity was made by the judgment-debtor on the 7th 
of December 1877, by virtue of which a new period of limitation has been given 
to his client starting from the latter date. 

< It appears that, upon the application of the 3rd of October 1877, an order 
for attachment was made, under which certain properties of the judgment-debtor 
were attached ; and that, on tlie 7th of December in the same year, the judg- 
ment-debtor, tlirough his vakeel, presented to the Court a petition, which, after 
setting out the facts relating to the attachment, prayed that the judgment- 
debtor might be permitted liimself to sell or mortgage the property attached, and 
out of tl^a proceeds so realized satisfy the amount of the decree. It also prayed 
that, in the meantime, execution might be postponed for one year. The Court 
did not grant a year’s grace, but acceded so far to the prayer of the petition as 
to allow to the judgment-debtor three months’ time within which he might 
endeavour to pay ofH the decree, by raising sufficient money through the medium 
of a private sale or mortgage. 

We are of opinion that the petition did constitute an acknowledgment of 
liability in writing within the meaning of s. 19. It expressly admitted the 
debt under the decree to be due and t7i8] the judgment-creditor’s right 
to have execution ; and even if there had been no express admission, we should 
have implied one from the fact that the judgment -debtor asked for leave to sell 
the attached properties by private sale for the purposes of the decree. 

Wo also think that the application of the 4th December 1880 is an applica- 
tion in respect of a right, viz.^ the right to have execution of the decree, and 
that the acknowledgment of liability contained in the petition of the 7th of 
December 1877 was in lespect of such right. The words “ application in res- 
pect of any property or right ” w^ere not in the previous Limitation Act. They 
are introduced for the first time into the one now in force, and clearly with the 
object of extending to the applications which are nr ontioned in sched. ii the 
same privilege as was under the old Act and is also under the present Act 
accorded to suits. 

It is contended that the acknowledgment in question has not been signed by 
an agent duly authorized by the judgment-debtor as required by Expln. II of 
B. 19. We think that it has. The vakeel who signed the petition for the judg- 
ment-debtor held a vakalutnama from him to represent him in the suit, and 
acted as his vakeel throughout the suit and execution-proceedings. Looking 
to the nature of the application of the 7th of December, and to the fact that it 


[g. v. supra 8 Cal., 29.] 
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RHSTTER MOHUN DUTT V. WELDS [1882] LL.R. 8 CeI. 719 


was substantially granted, we think there can be little doubt but that the judg- 
ment-debtor expressly authorized his vakeel to make it ; but whether he did 
so or not, he must be taken to have ratified the act of his vakeel. The judg- 
ment-debtor having, in consequence of the success of the application, had the 
benefit of a suspension of tlie execution for three months in order that he might 
himsef sell or mortgage the attached property, it does not lie in his mouth to 
dispute that the vakeel was his duly “ithorized agent for the purpose of the 
application. 

Section 19 of the Limitation Act does not appear to have lieen the 
subject of decision in this Court as far as wo know (see Mungul Pranhad 
Dichit v. Shmia Kanto Lahory Ohotodry^l.h,!^,, 4 Cal., 708 ; Parhotlhmth Roy 
V. Tejomoy Bamrji, I. L. R, 5 Cal., 303), [719] but it has been so in the 
Allahabad High Court in the case of Ramhit Rai v. Satfjtcr Rai (I. L. R., 3 
All., 247). We agree with that Court in the construction which it has there 
put upon the section. 

Such boing our opinion, we hold that the point of departure in this case 
for the purpose of limitation, is the 7th of December 1877, and consequently 
that the application for execution made on the 4th of December 1880 was in 
time. Wo, therefore, reverse the decision of the lower Court ; but, inasmuch 
as the point on which we have decided this appeal was not clearly taken in the 
lower Court, we shall allow no costs. 

Appeal allowed, 

• 

NOTB8. 

[STATUTORY DECLARATION -RULES AS TO ACKNOWLEDGMENT APPLICABLE TO 
EXECUTION APPLICATIONS- 

The Legislature in the Limitation Act of 1908 added Exp. Ill to Sec. 19, whereby, 
** For the purposes of this section, an application for the execution of a decree or order is 
an application in respect of a right." 

This sets at rest the previous conflict of case-law on the subject, the Madras High 
Court holding that the section was not applicable : — 5 Mad. 171 ; 26 Mad. 40 ; while the other 
High Courts held otherwise : -9 Cal. 730-^13 C. L. It. 91 ; 3 C. L. J. 347 ; 7 C.W.N. 76G ; 8 
C. W. N. 470 ; 3 All. 247 ; 10 All. 228 ; (1885) P. R. 28 ; G T. C. 3G0.] 

[8 Cal. 719=11 C. L. R. 18] 

APPELLATE CIVIL. 

The 4th April, 1882. 

Present : 

Mr. Justice Phinsbf and Mr. Justice O'Kinealv. 

Khetter Mohun Dutt Defendant 

versus 

Welds Plaintiff.^^ 

Power of Manager under s. 243 of Act VIII of 1859 — Notice of enhancement 
— Civil Procedure Code (Act X of 1877), s, 503. 

A manager appointed under s. 248 of Act VIll of 1859 is appointed merely to collect 
rent and other receipts and profits of the land, to carry on the existing state of afiairs as the 
proprietor himself had been doing, and ho has no power to issue notice of enhancement. 

, *Appeal from Appellate Decree, No. 1194 of 1880, against the decree of W. H. Page, Esq., 
Officiating Additional Judge of the 24-Perganag, dated the 81st May 1880, reversing the decree 
of Baboo Jogesh Chunder Mitter, First Munsif of Alipore, dated the 21st January 1880. 
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I.L.R. 8 Cal. 720 khetteb mohun dutt v. welds [1882] 


Mr. Jacksofi and Baboo Jaduh Chunder Seal for the Appellant. 

Baboo Unni)da Persad Bauer jee for the Kespondent. 

The facts of this case sufficiently appear from the Judgment, which was 
ilelivered b>’ 

Prinsep, J. — The plaintiff’, as a iiianagej* ap|X)inted under s. 243 of Act 
VIII of 18*09, luis sued for rent at an enhanced rate after service of notice of 
onhanceinent under tlie Kent Law. The objection taken has throuj^hout been 
as to his power as a mana^^er to issue such notice of onhanceinent. The Munsif 
pro- [720] [perly held, that “ the Court that appoints this manager has no 
greater powers than those which the statute-law confers on it, so that the 
manager himself cannot possf?ss more powers than this.” The Munsif 
accordingly held, that the plaintiff had no aiithority to issue the notice of 
enhancement. The District Judge, in appeal, considered that the manager 
stands exactly in the same position as a gomashta or iidministrator. In this 
view of the law he held, under the authority of two cases whicli apply to 
gonlashtas, that the manager had rightly exercised his powers. It appears to 
us that the view taken hy the Munsif is the correct view. A manager under 
s. 243 is, in our opinion, apiiointed merely to collect rents and other 
receipts and profits of the land ; in fact, to carry on the existing state of affairs as 
the jiroprietor himself had been doing. Wo observe that, under the present law, 
s. SOS'*® of Act X of 1877, higher powers are conferred on him ; but so far as 
under the^ terms of the law under which he acted, we think that he exceeded 
his powers. Wo, therofoie, set aside the decree of the lower Appellate Court, 
and restore that of the first Court. The defendant will receive his costs in 
this Court and in the lower Appellate Court. 

Appeal allotved. 


NOTES. 

[COURT FEEB-CLAIM APPEALS— 

Similar rulings were given in (l88fi) 10 Born. ‘238 ; (1905) 29 Mad. 172 (173). The case 
of (1900) 14 C. P. L. R. 100 related to appeals against order ohsolute for fore-closure or sale.] 

•[Sec. 503 Whenever it appears to the Court to bcueceSHary 
Power of (3ourt to up- for the realization, preservation or better custody or management 
point receivers. of any property, moveable or immoveable, the subject of a suit, 

or under attachment, the Court may by order 
(a) appoint a receiver of such property, and, if need be, 

(5) remove the person in wie’so possession or custody the property may bo from the 
possession or custody thereof ; 

(c) commit the same to the custody or management of such receiver ; and 

(d) grant t<j such receiver such fee or commission on the rents and profits of the 
property by way of remuneration, and all such powers as to bringing and defending suits, and 
for the realization, management, protection, preservation and, improvement of the property, the 
collection of the rents and profits thereof, the application and disposal of such rents and profits, 
and the execution of instruments in writing, as the owner himself has, or such of those powers 
as the Court thinks fit. 

Every receiver so appointed shall (e) give such security (if any) 
Receiver’s liabilities. as the Court thinks fit duly to account for what he shall receive 
in respect of the property, 

if) pass his accounts at such periods and in such form as the Court directs, 
iv) P^y balance due from him thcK*on as the Court directs, and 
(h) be responsible for any loss occasioi cd to the property by his wilful default or gross 
negligence. 

Nothing in this section authorizes the Court to remove from the possession or custody of 
property under attachment any person whom the parlies to the suit, or some or one'of them, 
have or has not a present right so to remove.] 
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MAHBUBAN &C. V. UMRAO BEGUM (&C. [1882] I.L.R. 8 Cal. 781 

[8 Cal. 720=11 C L. B. 98] 

CIVIL REFERENCE. 

The 7th Aprily 1882. 

Present : 

Sir Richard Garth, Kt., Chief Justice. 

Mahbuban and others Defendants 

versus 

Umrao Be^^um and others Plaintiffs 

Shayama Sunduri Dasi Defendant 

versus 

Robert Watson and Co Plaintiffs."' 

Appeal from Order under s. 331 of the Civil Procedure Code (Act X of 
1877) as amended by s. of Act Xll of 1870— Court- Fees 
Act (VII of lH70)y Art. 11 y cl. (b)y Sched. ii. 

Appeals from Orders under s. 331 of Act X of 1877, sis amended by s. 52 of Act XII of 
1870, are chargeable with the same oourt-fee as is re(|uircd in the case of sippeals fromdocroes. 

[721] In these cases appeals were filed against orders made in two suits, 
under s. 331 of Act X of 1877. The memorandum of appeal boro in both 
cases a stamp of Rs. 2, in accordance with art. 11, cl. (6) of sched. ill of Act 
VII of 1870. 

The Deputy Registrar and the Taxing Oflicor were both of opinion that 
the amendment of s. 331 of Act X of 1877 by s. 52 of Act X]I of 1879 restored 
in effect the procedure under the provisions of s. 229 of Act VII I of 1859, 
and that therefore the ruling of Asap Khan (9 Sevostre, 43) and of Sayud Ameer 
Aly (9 Savestre 95) must be followed, which rulings laid down that the 
court-fee chargeable on such an order was the same as that chargeable for an 
api^eal from a decree. 

The Taxing Officer, however, referred the matter to the Chief Justice in 
the following terms : — “ Are appeals from orders passed under s. 331 of Act X 
of 1877, as amended by Act XII of 1879, chargeable with a court-fee of Rs. 2, 
as under art. 11, cl. (5), sched. ii of Act VII of 1870, or are they chargeable 
with a full stamp as in the case of appeals from decrees ? ” 

Baboo Saligram Singh for the Appellants. 

The Opinion of the Chief Justice was as follows : — I think that those 
appeals are chargeable with a full stamp as in the case of appeals from decrees. 
They clearly do not come within art. 11, cl.(5), sched. ii of Act VII of 1870, 
because that article does not apply to orders wliich have the force of a decree. 


* Boforcnce under h. 6, Court-Fees Act, VII of 1870, in Regular Appeal No. Ill of 1882. 
f [Art. 11 : — 


Number. 


Proper fee. 

11. Memorandum of appeal when 
the appeal is not from an order 
rejecting a plaint or from a decree 
or an o^er having the force of a 
decree, and is presented. 

(6) to a High Court or Chief 
Commissioner, or other chief 
controlling executive or revenue 
authority. j 

Two rupees.] 


4 0AL.-^ 
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8 Cal. 722 


BADHAKANT SHAHA &C. V. 


CB Col. 721=11 C. L. B 810] 

APPELLATE CIVIL. 

The noth April, 1882. 

PRBSKNT : 

Sib Bichabd Gabih, Kt., Chief Justice and Mb. Justice Bose. 

Badhakanfc Shaba and others Plaintiffs 

versus 

Abhoy Churn Mitter and others Defendants.’^ 

Ilundi stamped with adhesive stamps admissibility in evidence — “ Duly 
stamped” — Stamp Act (I of 1870), ss. 3 (lo) 10, 34. 

Iho words ‘duly stumped’ in s. 3 of tbo Sttuap Act signify “stumped or written upon 
paper bcuriug an impressed stamp.” 

[T22] A bill of cxchiiftigo for Hs. 500, payable otherwise than on demand, must under art. 
11 of schod. i of the Act, be stamped with an impressed stamp of the value of six annas. 

On the 29th Bysakh 128G (11th May 1879), the plaintiffs advanced to the 
defendants Us. 500 on the security of a hundi payable in fifteen days. The 
hundi was stamped with six one anna receipt stamps. On presentation, the 
defendants refused payment. The plaintiffs thereupon brought this suit. 
The defendants contended, amongst other things, that the instrument was 
insufficiently stamped. 

The Assistant Commissioner held, that, under the provisions of s. 10 of 
the Stamp Act of 1879, and of s. 5 of the Act of 1869, such a stamping was 
insufficient ; and that the defect could not be rectified by payment of a penalty, 
nor could independent evidence of consideration bo received. He, therefore, 
dismissed the suit. 

The plaintiffs appealed to the Deputy Commissioner, who affirmed the 
decree of the lower Court, and dismissed the appeal. 

The plaintiff's appealed to the High Court. 

Baboo Srinath Doss and Baboo Ganendro Nath Doss, for the Appellants, 
contended . (i) that no rules had been made by the Government under s. 60, 
and therefore it was impossible to say whether impressed or adhesive stamps 
were required ; and (ii) that oral evidence should have been admitted to prove 
the consideration ; (iii) that the instrument was a bill of exchange, and only 
required a one- anna stamp. 

Baboo Okil Chuiidcr Sen for the Bospondents contended, that s. 34 laid 
down that no instrument should be used in evidence unless 'duly stamped,’ and 
that those words meant “stamped or written upon paper bearing an impressed 
stamp in accordance with the law in force in British India, when such instru- 
ment was first executed, ” the only exception to this being given in s. 10. 

The Judgment of the Court (Gabth, C.J., and BosE, J.) was delivered by 

Garth, C.J. — This is a suit brought upon a hundi for Bs. 500, 
payable fifteen days after date. The instrument was [723j stamped, not 
with an impressed stamp, but with six one-anna receipt stamps ; and, under 
these circumstances, both Courts held that it was not admissible in evidence. 

* Special Appeal No. 1216 of 1880, from the decree of M. O. Boyd, Esq., Deputy CommiB- 
sioner of Caobar, dated the 10th April 1880 confirming that of Baboo Juggut Bundhoo Nag, 
Extia Assifitant Gommissionor and Sudder Munsif of Silchar, dated the 26th January 1880. 
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On appeal to this Court it was first contended that the instrument was a 
bill of exchange payable on demand ; and that, consequently, it required only a 
one-anna stamp. It is clear, however, that this is not so. It is payable fifteen 
days after date, and therefore comes under the latter part of art. 11 of sched. i, 
Act I of 1879. 

Two further points were then rai'^od. The first was, that although s. 9 of 
the Act itself says, that “ all duties with which any instruments are chargeable ** 
shall be paid by means of stamps, it also says, that “ rules may bo made by the 
Governor-General in Council in the case of each kind of instrument regulating 
the description of stamps that may be used; and it is argued tliat, as no rules 
have been made by the Government under this section, there is no provision 
indicating the particular stamp with which a bill of this kind should bo impressed. 
Looking only at this section, there might seem to be something in that point ; 
but when wo look at s. 34, and also at the interpretation-clause in s. 3, all diffi- 
culty is removed. By s. 34 it is enacted, that “ no instrument chargeable with 
duty shall be admitted in evidence for any purpose, unless such instrument is 
duly stamped.” And then, when wo look for the meaning of ‘duly stamped,* we 
find in s. 3 (the interpretation -clause), that those words, as applied to an instru- 
ment, mean stamped or written upon paper bearing an impressed stamp. ** 
Therefore, taking these two sections together, it is clear, that an instrument of 
this kind, which is a bill of exchange for Rs. r'iOO, must he duly stamped under 
art. 11, sched. i of the Act with an impressed stamp of the value of six annas. 
The exception in s. 10 provides for cases, amongst others, “ of instruments 
chargeable with the duty of one anna, ** and if this had been a bill of exchange 
payable on demand, it would have been chargeable with the one-anna duty 
only, and so would have come under the provisions of sub-section {a) of s. 10. 

The second point taken by the appellants was, that even although the 
instrument itself was not admissible in evidence, the [724] plaintiffs were 
entitled to recover upon proving the consideration for the bill. Of course, if the 
consideration for the bill had been an independent cause of action, complete in 
itself before the bill was given, the Jippellants’ argument would have been well 
founded. But here it is stated in tho plaint, and it is evidently the fact, that 
the Rs. 500, which was tho consideration of the bill, was advanced by the 
plaintiffs to the defendants upon this particular bill, and as tho bill itself is tho 
best evidence of tho terms upon which tho advance was made, the plaintiffs 
could not establish their case without proving the bill. 

The law upon this subject was fully explained by this Court in tho case of 
Sheih Akbur v. Sheik Khan (I. L. R., 7 Cal., 256). 

The appeal must be dismissed with costs. 


Appeal dismissed. 


NOTES. 


[I. STAMP ACT-‘DULY STAMPED 

The definition was amended in the Stamp Act 1899 Sec. 2 (IT) whereby ‘ duly stamTped* an 
applied to an instrument means that the instrument bears an adhesive or impressed stamp 
of not less than the proper amount and that such stamp has been affixed or us^ in accord- 
ance with the law for tho time being in force in British India. 

II. DOCUMENT BEING INADMISSIBLE. RECOVERY INDEPENDENTLY OF IT— 

See the notes to 7 Cal. 256 ; also 12 Bom. 443 ; 26 All. 178 ; 6 N. L. R. 125.] 
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ABASU BEGUM V. 


[8 Cal. 724] 

CRIMINAL REFERENCE. 


The 20tk April 1882. 

Present : 

Mr. Justice McDonell and Mr. Justice Field. 

Ahasu Begum 
versus 

Umda Khanurn and another." 


liecoqnizauce to keep the peace — For^n of smimions under s. 492 of the 
Criviinal Procedure Code (Act X of 1872). 

Tho words of s. 492 of the Code of Criminal Procodurii arc diroctory, and not imperative ; 
and an omission to insert in a summons under that section the amount of the recognizance 
and security required wilJ not invalidate any subsequent proceedings binding over the parties 
to keep the peace. 

On the 27th October 1881 an Assistant Magistrate passed an order under s. 491 
of the Criiiinal Procedure Code, calling upon certain persons to appear and 
show cause why they should not be bound down to keep the peace: the amount 
of the bond, tho term for which it was to bo in force, the number of sureties 
[725] required, and tho amount in which they were to bo bound were not 
stated in the summons. 

Tho Sessions Judge considered tho order to be illegal, inasmuch as s. 492 of 
the Code of Criminal Procedure had not been complied with, and referred tho 
following question to the High Court: — \V bother the provisions of s. 492 of the 
Criminal Pi-ocedure Code (in regard to tho amount of the bond, the term for 
which it is to bo in force, tho number of sureties required, and the amount in 
which they are to be bound) should bo strictly adhered to, or whether a simple 
order to show cause, without specifying any of the particulars required by tho 
section, is sullicient ? 

Baboo liojnesh Ghunder Bose, Baboo Bam Chtirn MUter, and Baboo Jogesh 
Chunder Deij for the different pai'ties concerned by tho order. 

The Opinion of the Court (McDonell and Field, JJ.) was delivered by 

Field, J. — In this case one Umda Khanuin has been required to give 
rupees one thousand as recognizance and two sureties in rupees five hundred 
each to keep the peace for the term of one year, and one Bahadoor Lall has 
been required to give rupees two hundred as recognizance and two sureties in 
rupees one hundred each to keep tlio peace for tho same term. 

The Sessions Judge of Gya has referred the case to this Court to have the 
order quashed, on the ground that the summons issued under ss. 491, 492 of 
the Code of Criminal Procedure did not, as it should have done, specify tho 
amount of the recognizance, tlio number of sureties required, and the amount 
in wliich they wore to be bound respectively. • 

Section 492 distinctly provides that the summons shall set forth the sub- 
stance of the report or information on which it is issued, the amount of the 
bond, and tho term for which it is to be enforced, and, if security is called for, 

* Oriminal Reference, No. 80 of 1882, from tho order made by G. E. Porter, Esq., Sessions 
Judge of Qya, dated the 1st April 1882. 
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the number of sureties required and the amount in which they are to be 
bound respectively, and the time and place at which the person summoned 
is required to attend. We think it very desirable that [726] Ma{*istrates 
should, in the performance of their duties, attend strictly to tho provisions of the 
law. This is desirable on many grounds ; and if there were no other reason for 
desiring it, on this ground alone, that it would save a number of references 
which take up a considerable portion of the time of this Court, and which are 
rendered possible merely because Magistrates do not pay that attention which 
they might reasonably be expected to pay to the express provisions of tho law. 

What we have to decide in the present case is, whether the omission by 
the Assistant Magistrate to insert in tho summons certain of the particulars 
required by the section is an omission which will invalidate all proceedings had 
upon a summons so informally issued. 

Now, in this case, wo find that the summons did intimate to both parties 
who have been bound over, that they were to show cause wh> recognizance 
and security should not bo taken from them. The summons did not specify, as 
it should have done, the amount of the recognizance or the amount in which 
the sureties wore to he hound respectively. 

What then is the nature of the precepts contained in this section of the 
Code of Criminal Procedure ? Are they imperative or directory merely ? The 
Code does not in express language say, what shall be tlie consequence of not 
attending to the exact provisions contained in s. 492, and it has been said 
that where the Legislature has expressed no intention on the point, that inten- 
tion should bo imputed to it which is most proper, and it must be that which 
is most consistent with reason and with due regard to convenience and justice. 

In applying this principle it has generally been considered that where the 
proscriptions of a Statute relate to the performance of a public duty, they are to 
be understood as instructions merely for tlie guidance and government of those 
on whom the duty is imposed : in otlier words, they are to be considered as 
directory merely, and not imiierativo. Instances are : — Where a Statute pro- 
vided that no person named in tho commission of peace should be authorized 
to act as a justice of the peace until lie had taken and subscribed the oaths 
required by law, and a person named in tho commission did act without 
[727] having taken and subscribed thoso oaths, it was held, that Ins not hav- 
ing taken those oaths did not affect the validity of the acts done by him. 
Again, where a Parochial Assessment Act required that poor-rates siiould contain 
certain particulars relating to the iiorson and property to bo rated, this provi- 
sion was held to be directory, and not to affect the validity of a rate which did 
not contain all the particulars required. 

In a very excellent little work on statute-law recently published by 
Mr. Wilberforce, tho result of tho cases is thus stated : “ A similar construction 
is placed upon Statutes which provide that things shall bo done in a certain 
manner. Such a provision is usually considered directory, unless the Legisla- 
ture has used negative words or other words showing an intention to treat the 
manner of performance as essential to the validity to the act, or unless the 
Statute confers a special authority which must be strictly followed.” 

Now in the case before us, if the summons had not expressly given notice 
to the petitioners that they would have to show cause why they should not 
give security, and notwithstanding this omission security had been taken from 
them, we think that they would have been prejudiced by the form of the 
summons. But as the summons did give distinct notice that both recogni- 
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zance and security would be required of them, although the amount of such 
recognizance and security was not specified, we think that the irregularity was 
not one which really prejudiced the petitioners, and that the provisions of the 
law as to the insertion in the summons of the amount of the recognizance and 
security ought to he regarded as directory only, and not as imperative. In 
this view the omission in the summons will noti invalidate the subsequent 
proceedings. 

We, tlierefore, decline to interfere with the order of the Assistant Magis- 
trate. 


NOTES. 

[IRREGULARITY-WHEN CURABLE- 

For similar rulings, sec 7 Cr. L. J. 9l-=10 O. C. 3f>5; (1891) A. W. N. 40; contra, II Weir 
66; Ratanliil 4'2l. But thnsn rulings have to bo oonsidorod in the light of 25 Mad. 61 P. C. 
As regards summons, sec 11 Bom. L. R. 740; 8 All. 29.3 ; 31 Bom. 611 ; 36 Gal. 1076. 

7 All. 79 (89) referred to time of rejection of plaints. 

* See the explanation of this case in (1904) 31 Cal. 8.34^8 C. W. N. 529 in the light of 
11 Cal. 176 P. B.] 


[=11 C. L. R. 223] 

[728] APPELLATE CRIMINAL. 

The 20th Aiyril, 1HH2, 

Present : 

Mr. Justice McDonell and Mr. Justice PiEiii). 

In the matter of the Petition of Gopal Chunder Sirdar. 
Gopal Chunder Sirdar 
versus 

Foohnoni Bewa.* 


Abetment — Extortion — Village choirkidar — PenalCode ( Act XLVof 1860),s. 284. 

The mere fact that the offenco of extortion under s. 384 of the Penal Code is committed 
in the presence of the village chowkidar, without eliciting any disapproval on his part, will 
not render him liable as an abettor of the offence. 

In this case the petitioner Gopal Chunder Sirdar was charged with aiding 
and abetting one Shib Chand Bhandari in extorting Rs. 15 from one Foolmoni 
Bewa. The Deputy Magistrate, in his judgment, said : “ The evidence for the 
prosecution proves that the accused Shib Chand chai.^ed the complainant with 
the theft of the hythuk of his hookah, and threatened to ‘challan’ her unless she 
paid him Rs. 30, and that <accused eventually agreed to take Rs. 15, which sum 
the complainant, by making over her personal jewellery to one Umesh Purkhait 
as security, managed to raise and pay the accused. The presence of the accused 
chowkidar, Gopal Chunder Sirdar, is deposed to, and though it does not appear 
that he said or did anything in particular, his presence during the occurrence, 
added to the fact of his not having disapproved of the accused Shib Chand's 
words and conduct and action, sufficiently indicate the abetment on his part.'* 
The Deputy Magistrate convicted Sliib Chand Bhandari under s. 384 of the 

* Criminal Motion, No. 75 of 1882, against the order of E. M. Reily, Esq., Deputy Magis- 
trate of Diamond Harbour in the 21-Parganas, dated the 7th March 1882. 
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Penal Code, and sentenced him to one month's rigorous imprisonment, and to 
pay a fine of Bs. 30, or in default to similar additional imprisonment for one 
month. He convicted the petitioner Gopal Chunder Sirdar under ss. 384 and 
109 of the Penal Code, and sentenced him to one month’s rigorous imprison- 
ment. Shib [729] Chand appealed to the District Judge, who, disbelieving the 
evidence for the prosecution, reversed his conviction and ordered the fine to bo 
returned. Gopal Chunder moved the High Court to have the finding and 
sentence of the Deputy Magistrate reversed and annulled. 

Baboo Boido Nath Dutt for tlie Petitioner. 

The Jud^msnt of the Court (McDonell and Fielj>, JJ.) was delivered by 

MoDonell, J. — In this case one Shib Chand Bhandari was charged with 
extortion, the extortion being said to consist in taking Hs. 15 from a woman by 
threatening to bring a charge of theft against her. 

The petitioner before us, Gopal Chunder Sirdar, was the village chowkidar, . 
and he has been convicted of abetment of the extortion committed by Shib 
Chand Bhandari. 

The Deputy Magistrate says in his judgment, “though it does not appear 
that ho (Gopal Chunder Sirdar) said or did anything in particular, his presence 
during the occurrence, added to the fact of his not having disapproved of the 
accused Shib Chand’s words and conduct and action, sulllciontly indicate the 
abetment on his part.” 

We think that the omission on the part of Gopal Chunder Sirdar to 
disapprove of the conduct of Shib Chand Bhandari, cannot, under the circum- 
stances, ho said to amount to abetment. The only portion of the definition in 
s. 107 * of the Penal Code whioh can be supposed to apply is the third clause, 
namely, intentionally aids by any act or illegal omission the doing of that 
thing.” Now, there was no illegal omission on the part of the chowkidar in 
this case. He was not bound by s. 89 or by s. 90 of the Code of Criminal 
Procedure to report the offence of extortion ; and oven if he were so bound, his 
subsequent omission to report the commission of the offence could not be said 
to be intentionally aiding the doing of the thing itself which must have been 
done before it could bo reported by tlio chowkidar. 

The offence of extortion is not a “cognizable offence;” and [730] 
therefore, oven if wo suppose that the chowkidar know the charge of theft to 
be false, and this does not appear, s. 95 or s. 97 of the Code of Criminal 
Procedure would not apply. 

That the chowkidar intentionally aided the commission of the offence of 
extortion by any act is negatived by the Deputy Magistrate’s finding ; and we 
are unable to see that he aided by any illegal omission. We must, therefore, 
set aside the conviction and sentence. 

Conviction set aside. 

Abetment of a thing. * [Sec. 107 A person abet.s tho doing of a thing who — 

First. — Instigates any person to do that thing ; or 

Secondly, — Engages with one more other person or persons in any conspiracy for the 
doing of that thing, if an act or illegal omission takes place in pursuance of that conspiracy, 
and in order to tho doing of that thing ; or 

Thirdly, — Intentionally aids, by any act or illegal omission, tho doing of that thing. 
Explanation I. — A person who, by wilful misrepresentation or by wilful concealment of a 
material fact which he is bound to disclose, voluntarily causes or procures, or attempts to 
oause or procure, a thing to be done, is said to instigate tho doing of that thing. 

Explanation II. — Whoever, either prior to or at tho time of the commission of an act, does 
anything in order to facilitate the commission of that act, and thereby facilitates the commis- 
sion thereof, is said to aid the doing of that act.] 
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[8 Cal. 780] 

\PPELLATE CIVIL. 


The 21 d April, 1H82. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Bose. 


Mahomod Eayez Chowdhry Plaintiffs 

versus 

Jamoo Gazee and another Defendants.* 


Bent Suit — Beng. Act VIII of IHGU — Stipulation to pay collection charges — 

Illegal Cess. 

A condition in a lease, that the tenant will pay to the landlord collection charges, can he 
enforced if the condition is definite and certain in its nature, and forms part of the consi- 
deration lor the lease. 

The question raised in this appeal is fully stated in the judgment. 

Moonshi Scrajul Islam for the Appellant. 

Baboo Bussunt Coomar Bose for the Respondents. 

The Judgment of the Court (Garth, C. J., and Bose, J.) was delivered by 

Garth, C. J. — The only question raised in this appeal is, whether the sum 
which the defendants undertook to pay to tlie [731j plaintiff’ for collection 
charges at the rate of two annas in the rupee, was a claim which the plaintiff 
has a right to enforce. 

The plaintiff granted to the defendants a patni talook at a fixed jama of 
Rs. 600, for which the defendants gave the plaintiff a kabuliat ; and the defen- 
dants, by the same kabuliat, agreed to pay the plaintiff collection charges at 
the rate of two annas in the rupee along with the instalments of the annual 
rent. 

This suit was brought both for arrears of rent and also for arrears of the 
two annas in the rupee for collection charges ; but the defendants contended 
that the latter claim could not be enforced, inasmuch as it represented the 
illegal cesses which were collected from ryots. 

Both the lower Courts have disallowed the claim upon the ground, and 
apparently upon the authority, of the case of Kamala Kant Ghose v. Kalu 
Mahomed Mandal (3 B. L. B., A. C., 44), 

The plaintiff has appealed to this Court, and contends, that as the two annas 
for collection charges was a definite sum agreed to be paid by the defendants 

* Appeal from Appellate Dec roc. No. 914 of 1880, against the decree of Baboo Oma 
Churn Kastogiri, First Subordmaie Judge of Tipperah, dated the 27th February 1880, 
affirming the decree of Baboo Sham Loll Haidar, First Munsif of Bamroygram, dated the 
86th of May 1879. 
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over and above the rent, and as there was no evidence tiiat the charges were 
illegal, there is no good reason why it should not be recoverable. 

The defendants, on the other hand, contend that this sum of two annas 
in the rupee, which professes to be for collection charges, is in fact the average 
amount of illegal cesses which the plaintiff', before the grant of the patni, was 
in the habit of collecting from the ryots, but which, under the patni, became 
recoverable from them by the patnidar. 

There having been some doubt during the argument as to the true meaning 
of the language of the patni patta in this respect we have had the instrument 
translated by one of the translators of the Court, and we find that the passage 
upon which the question turns has been rendered thus : “ According to the 

practice prevailing in the pargana, we shall annually pay the collection charges 
at the rate of two annas per rupee along with the instalments of the annual 
rent.’* We see no reason to doubt the accuracy of this translation ; and 
inasmuch as it has [782] not been shown that this part of the agreement is 
illegal or is founded upon the collection of any illegal cess or cesses, the claim 
appears to us unobjectionable.^ 

We believe that agreements of this kind are by no means unusual, and if 
they are certain and definite in their nature, and form part of the consideration 
for the lease, there is no reason why they should not be enforced. See Jug- 
godish Chwuler Bisivas v. TiirrikooUih Sirkar (24 W. R. 90) and Jeeatoolkbh 
PcLTQ/mduick V. Jugodiiulvo Nuraiii Hoy (22 W . R. 12). 

The appeal will, therefore, bo decreed, and the plaintiff will be entitled to 
the arrears claimed for collection charges, in addition to the sum which has 
already been adjudged to him by the lower Court, with interest at 6 per cent, 
from the date of suit. 

He will also have his costs accordingly in all the Courts. 

Appeal allotved. 


[8 Gal. 732^10 C. W. R. 829] 

APPELLATE CIVIL. 


The iilst April, 188*^, 

Present : 

Sir Richard Garth, Kt., Chief Justk k, and Mr. Justice Bose. 
Wahid All Defendant 


versus 

Ashruflf Hossain and another. 


.Plaintiffs. 


Mahomedan Law—Wnkf or endowed property— Office of mtUwali, Nature 
of— Transfer of, or peiformance of duties of, by agent. 

The office of niutwali is a trust which a woman, equally with a man, is capable of under- 
takinff but it is a personal trust, and the office may not be transferred, nor the endowed 
property conveyed to any person whom the acting mutwali may select. 

The word ‘ deputy,’ in Book 9, Ohap. V, p. 591 of Baillio’s Mahomedan Law, signifies 
some one who. as an agent, may be employed to perform the duties of the office, as to collect 
rants and to assist the mutwali in expending the proceeds of the endowed property for 
charitable purposes. * 

* Appeal from^riginal Decree, No. 223 of 1880, against the decree of Moulvi Mahomed 
Nurul Hossain, Subordinate Judge of Patna, dated the 281h of June 1880. 
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The plaintiff in this ease alleged that one Mahomed Ali Jamadar endowed 
a one-anna share in Mouza Samai and a [788] garden to defray the 
expenses connected with a mukbora situated in Patna ; and that he, under a 
deed of towliatnama, dated the 16th June 1823, nominated his e^est son, 
£[hoda Buksh, and his descendants as mutwalis thereof ; that Bajub 
Ali, son of Khoda Buksh, on the death of his father, became mutwali, and 
on his (Bajub Ali’s) death, Medhi Hossain, his son, became mutwali ; 
but that he laid claim to the endowed property as his own and misappropriated 
the proceeds. Upon this, one Sheik Wahid Ali (the defendant in the present 
case), one of the heirs of Mahomed Ali Jamadar, but not a lineal descendent of 
Khoda Buksh, was put forward as the mut>vali with the consent of the family, 
and brought a suit against Medhi Ilossain to disi)ossess him of the property. 
In that suit Waliid Ali was successful, and from 1861 to 1879, himself act^ 
as mutwali. The plaintiffs further alleged that Wahid Ali was discovered to 
have converted the endowed properties to his own use, and that thereupon one 
«Pearunnessa, a daughter of Khoda Buksh, and heir of Mahomed Ali Jamadar, 
dismissed him, and under a deed, dated the 11th December 1878, made Ashiniff 
Hossain and Amjad Ali mutwalis ; and on the refusal of Wahid Ali to give up 
possession, Ashruff Hossain and Amjad Ali, on the 12th June 1879, brought 
this present suit against Wahid Ali, praying that possession might be given 
them as mutwalis of the endowed properties, and that the defendant might be 
ordered to render an account, and to make good certain portions of the property 
which he was said to have misappropriated. 

The defendant contended that Pearunnessa was not competent to appoint 
a mutwali, neither had she the power to dismiss him ; and that ho, the defen- 
dant, was appointed mutwali under a decree of Court, and had committed no 
malversation. 

The Subordinate Judge found that Wahid Ali had mismanaged the endowed 
property, and that Pearunnessa, being tlie lineal descendent of Khoda Buksh, 
had a right to become mutwali herself, and to depute the plaintiffs by the deed 
of December 1878 ; and ordered the plaintiffs to be put into possession of the 
property in dispute, and the defendant to be dismissed from the office of 
mutwali. 

The defendant appealed to the High Court. 

[784] Mr. C. Gregory and Moonshi Mahomed Ytisuf for the Appellant. 

Baboo Mohesh Chunder Chowdhry and Moonshi Serajul Islam for the 
Respondents. 

The Judgment of the Court (Garth, C. J., and Bose, J.) was delivered by 

Oarth, C. J. — We think that this case must be decided upon a point which 
appears to have been improperly considered by the Court below. 

(After stating the facts as above, his Lordship continued) ; — 

r 

The defendant denies the right of the plaintiffs to dispossess him of the 
endowment. He denies that he is in any respect unworthy of the post, pr has 
misappropriated any part of the property ; and he also denies the plaintiffs' 
right to bring this suit. He further says, that the plaintiff Ashruff Ali is him- 
self an improper person to be mutwali. 
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The lower Court has found in favour of the plaintiffs. It has decided that 
Wahid Ali has mismanaged the endowment and is otherwise an improper person 
to hold the office of mutwali. It also finds that Mussamut Bibi Fearunnessa, 
being the lineal descendent of Khoda Buksh, had a right to bo mutwali herself, 
and to depute the plaintiffs, by the deed of 1878, to be mutwalis in her place* 
Now, if the question had been simply, whether the defendant Wahid Ali was a 
proper person to perform the duties of mutwali, and whether Mussamut Pear- 
unnessa, as being the lineal descendant of Khoda Buksh, had a right to be mut- 
wali in^his stead, we might probably have agreed with the Court below. But 
the point which has been urged upon us here, and which we consider to be an 
answer to the suit, is this, that although Mussamut Fearunnessa might herself 
have had a right to claim to be mutwali in the room of Wahid Ali, she had no 
right to appoint the plaintiffs by deed or otherwise to he mutwalis in her stead. 

We consider that the office of mutwali is a trust, which a woman, equally 
with a man, is capable of discharging ; but we think that it is a personal trust, 
and we find no authority for [785] the position, that the office may be 
transferred and the endowed property conveyed to any person whom the acting 
mutwali may select. Besides which, there is this further difficulty in this 
case, that Fearunnessa, although she might have a right to become the 
mutwali, and to dispossess Wahid Ali, has never taken any stops to assert her 
claim, and she professes to have conveyed away the office to the plaintiffs 
before she had acquired it herself. It has been contended by the plaintiffs, 
that this passage at commencement of Book 9, Chap. V, p. 591, of Baillie’s 
Mahomedan Law, is an authority in support of their claim : No one should 
be appointed but an aineen or trustee who is able to act by himself and by 
deputy ; and in this males and females are alike.” 

It is said that the word ' deputy ’ justifies a complete transfer of the office 
of mutwali from the superintendent to some other person ; but we think this is 
not so. The word ^ .deputy ’ in that passage merely means some one who, as an 
agent, may be employed to perform the duties of the office, as to collect the 
rents or other proceeds of the property, and to assist the mutwali in expending 
them, for charitable purposes. But the employment of an agent in this way 
is a totally different thing from a complete transfer of the office of mutwali 
to a third person. The office in such case would remain with the mutwali, 
although he might employ this or that i)erson to perform some of the duties 
attached to it. 

In this case it appears to us that the only person who could claim the 
office and bring the suit would be the Mussamut herself ; and that the plaintiffs 
have clearly no right to do so as her transferees. 

We think, therefore, that the suit must be dismissed, and that as there is 
no sufficient reason for departing from the ordinary rule as to costs, the plain- 
tiffs must pay the defendant’s costs in both Courts. 


Appeal allowed. 


NOTB8. 

t TRANSFER OF OFFICE OF MUTWALl- 

Bee also 13 Bom. 656 ; 24 Gal. 77 (90, 02) ; 1 Mad. 286 F. C. as to invalidity of sale of 
trustoeship.] 
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LUDDUK SAHIBA V. 


I- it C. L. R. 287] 

[786] APPELLATE CRIMINAL. 

The *^4th Aprils 188'^. 

Present : 

Mb. Justice McDoNELii and Mr. Justice Field. 


In tho matter oi' the petition of Luddun Sahiba. 

Luddun Sahiba 
cernuH 

Mir/a Kamar Kudar. 


Maintenance — MiUta form of marriage —Crimimil Procedure Code (Act X 
of s. 6S() — Mahomedan Law — Sheea Sect, 

Under the Law of the Shcoa sect of Mahomedans a mntta wife is not entitled to mainte- 
iianco, but such a provision of tho law docs not intorferc with the statutory right to main- 
tenance given by s. 53Gt of the Code of Criminal Procedure. 

The muita form of marriage does not admit of repudiation under the law of tho Sheea 
sect of Mahomedans. 

Qiuere . — Whether the form of divorce called Zihar may bo exorcised in the mutta form of 
marriage. 

One Luddun Sahiba applied to a Magistrate, under s. 536 I of the Code of 
Criminal Procedure, lor maintenance, stating that she had been married to her 
husband, under the mutta form, for a period of fifty years, and that her husband 
had now refused to maintain lier. 

• Criminal Motion, No. 93 of 1882, against the order of Syed Amir Hussain Deputy 
Magistrate of the 24-Parganas, dated- the 25th February 1882. 

t [ Sec. 536 : — If any person, having sufliciont means, noglocts or refuses to maintain his 
wife, or legitimate or illegitimate child unable to maintain him- 
Order for maintenance of self, the Magistrate of tho district, or a Magistrate of a division of 
wives and children. a district, or a Magistrate of the first class may, upon due proof 

thereof by evidence, order such person to make a monthly allow- 
ance for tho maintenance of his wife or such child at such monthly rate, not exceeding fifty 
rupees in the whole, as to such IMagistratc seems reasonable. 

Such allowance shall be payable from the date of the order. 

If such person wilfully neglects to comply with this on’or, such Magistrate may, for every 
breach of the order by warrant, direct the amount duo to bo levied 
Enforcement of order, in tho manner provided for levying fines ; and may order auoh 
person to be imprisoned with or without hard labour for any 
term not exceeding one month for each month’s allowance remaining unpaid : 

Provided that, if such person offers to maintain his wife on condition of her living with 
him, and his wife refuses to live with him, such Magistrate may 
Proviso. consider any grounds of refusal .stated by such wife ; and may 

make tho order allowed by this section notwithstanding such 
offer, if ho is satisfied that such person is living in adultery, or that ho has habitually treated 
his wife With cruelty. 

No wife shall be entitled to receive an allowance from her husband under this section, if 
she is living in adultery, or if, without any sufficient reason, she refuses to live with her hus- 
band, or if they are living separately by consent.] 
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The husband alleged that the mutta was contracted for one month and a 
half only, and that, after living with Luddun for a month, he gave up the 
remaining fifteen days on her going away to her own house without his consent. 

The De])uty Magistrate held, that, according to the Sheea law, by which 
the parties were governed, the woman had no right to maintenance, she being 
a mutta wife to whom the section of the Criminal Procedure Code was inappli- 
cable ; and tliat the husband having given up a portion of the period of the 
mutta man’iage, the woman was no longer his wife within the moaning of s. 536. 
He, therefore, dismissed the application. 

The case came up to the High Court under s. 294 of Act X of 1872. 

[ 787 ] Mr. Amir Ah and Moonnhi SerajiU Isla7nt for the petitioner, con- 
tended, that the provisions of the Sheea law could not interfere with the statutory 
right to maintenance given by s. 536. 

Mr. Ahdool Eahutan, contra, contended, that the effect of giving up part of 
the period for which the contract of marriage has been made, was to put an end 
to the relationship of husband and wife. 

The Order of the Court (McDoNELL and Field, JJ.) was as follows 

The petitioner in this case made an application under s. 536 of the Code 
of Criminal Procedure for the purpose of obtaining an order for maintenance 
of herself as the wife of Prince Mirza Kamar Kudar. It is admitted on all 
hands that the parties are Shooas, and that she was a wife by the mutta form 
of marriage contract. She alleges that the period of the contract made between 
herself and tlie defendant was fifty years. The defendant, on the other hand, 
alleges that the period was one month and-a-half only. 

The Deputy Magistrate, before whom the case came for disposal, was of 
opinion, that inasmuch as, under the Sheea law, a mutta wife has no 

right to maintenance, the petitioner was not entitled to obtain an order for 
maintenance under the provisions of s. 536 of tlie Code of Criminal Procedure ; 
and, secondly, that as the defendant had given up the remaining term of the 
period of the nmtta marriage, the petitioner was no longer a wife witliin the 
meaning of s. 536. 

As to the first point there is no dispute lhat, according to the Shcoa law, a 
mutta wife is not entitled to maintenance. But it is contended by Mr. Amir 
Ali that this provision of the Sheea law cannot interfere with tJie statutory 
right to maintenance given by s. 536 of the Code of Criminal Procedure. 

We think that this contention is correct. .\ right to maintenance, depend- 
ing upon the personal law of the individual, is a riglit capable of being 
enforced, and properly forms the subject of a suit in a Civil Court. But we 
think that this right, depending upon the personal law of the individual, is 
altogether different from the statutory right to maintenance given by [ 788 ] 
a. 536 in every case in which a person, having sufficient means, neglects or 
refuses to maintain his wife. 

As to the second point, it is admitted by both sides that tlie husband can 
give up the remaining portion of the iieriod for which the contract of mutta 
marriage is made. For the defendant it is contended, that the effect of giving 
up the rest of the period is to put an end to the relationship of husband and 
wif j. No authority has been shown to us in support of this contention, and as 
at present advised, we are unable to concur in the argument, that the giving up 
of the remainder of the term terminates the relationship of husband and wife. 
According to the Sheea law the mutta form of marriage does not admit of 
repudiation, and if the giving up of the remainder of the term had the effect 
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contended for, this would practically destroy the provision of the law which 
forbids repudiation in this form of marriage. 

We think, therefore, that the Deputy Magistrate was not right in dismiss- 
ing the petition on either of the grounds on which he has proceeded. We 
must, therefore, set aside his order and remand the case in order that he 
may determine whether the i)eriod of the mutta contract was fifty years, as 
alleged by the petitioner, or one month and>a -half only, as alleged by the 
defendant — determine, in other words, whether the petitioner is still the 
wife of the defendant. 

In the course of the argument a question was raised before us, upon which 
we pronounce no opinion, because it was not a point which was raised before 
the Deputy Magistrate. We refer to the question whether the form of divorce 
known as zihar may bo exercised in the mutta form of marriage. Mr. Baillie 
says, that there is some difference of opinion on this point, but that, according 
to the opinion which is founded on traditional authority, it may be exercised. 

• The defendant contended before the Deputy Magistrate that he had given up 
the remainder of the term, and that this had the effect of terminating the 
relationship of husband and wife. He made no allegation that he had exercised 
and had a right to exercise zihar. 

Order set aside. 


NOTES. 

[ 1. MAHOMEDAM LAW— MUTTA* MARRIAGE- 

The point as to divorce, which was loft undetermined in this case, came up in 11886) 14 
Cal. 276, whore it was held that the husband can validly 'give up the unexpired term, by a 
hiba-a-miiddatt even without the wife’s consent or acceptance, ho being in the position of a 
debtor. 

11. MAIMTENAMCE-GRIMIMAL PROCEDURE CODE- 

This is independent of civil rights or nationality of the party : — (1682) 5 All. 226 ; (1896) 
19 Mad. 461--2 Wcii 623.] 


C. L. R. 288=-6 Ind. Jur. 689] 

- [739] APPELLATE CRIMINAL. 

The 28th April, 1882, 

Present : 

Mr. Justice McDonell and Mr. Justice Field. 

In the matter of the Petition of Jhubboo Mahton and others. 

The Empress 
versus 

Jhubboo Mahton and others.”' 

Evidence— Writing to refresh memory — Eight of Cotinsel to inspect the writing 
— Neglect to exercise such right — Deposition of medical witness — Criminal 
Procedure Code (Act X of 1872), ss, 240, 823 — Duty of a 
Judge when charging a Jury — Constructive murder under 
s, 34 of Penal Code (Act XLV of I860) — Effect on 
ohers charged under s, 149 — Irregularities in 
pr ocedure and admission of evidence. 

Per Field, J.— The grounds upon which the opposite party is permitted to inspect a 
writing, and to icfresh the memory of a witness, are threefold : (i) to secure the full braeflt 

* Criminal Appeal, No. 146 of 1882, against the order of H. Beveridge, Esq., dessions 
Judge of Patna, dated the 22nd February 1882. 
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of the witness*fl recollection an to the whole of the fact ; (ii) to check the use of improper 
documents ;.(iii) to compare his oral testimony with his written statement. 

Per Field, J.— The opposite party has a right to look at any particular writing before or 
at the moment when the witness uses it to refresh his memory in order to answer a particular 
question ; but if he then neglects to exorcise his right, he cannot continue to retain the right 
throughout the whole of the siibHoqueiit cvamiiiation of the witness. 

Per Field, J. — Under the provisions of s. 323 of the Code of Criminal Procedure, the 
examination of a medical witness taken and duly attested may be given in evidence in any 
criminal trial ; but in order that such evidence may bo admissible agaitmt any individual 
accused person, the examination must have been taken in the presence of the accused person. 

Per Field, J. — Tt is the duty of a Judge to give a direction upon the law to the jury 
so far as to make them understand the law as bearing upon the fact ; and if he does not give 
them an explanation of the law suf!ici 9 ntl> comprehensive to enable them to decide the parti- 
cular issue, it is a misdirection. 

Per Field, j. — Where a prisoner is constructively guilty of murder under s. 34 of the 
Penal Code, it is doubtful if ho can be said to have committed the offence of murder within 
the meaning of s. 149, so as to make other prisoners, by a double construction, guilty of 
murder. 

Per Field, J. — Irregularities under s. 240 of the Criminal Procedure Code in the 
selection of the jurors, and in the admission of the deposition of a medical witness treated, it 
not being shown that the prisoners had been thereby prejudiced, as being objections which 
ought not to be entertained for the P40] purpose of interfering with the verdict, regard being 
had to the provisions of s. 283 of the Criminal Procedure Code and s. 107 of the FiVidence Act. 

This was an appeal from an order of the Sessions Judge of Patna. 

The facts of the case are fully set out in the judgment of Field, J. 

Mr. Branson, Mr. IJuda and Mr. Bandel for the Appellants. 

The Officiating Advocate- General (Mr. Phillips) and Mr, M, Ghose for the 
Crown. 

The following Judgments were delivered : — 

Field, J. —In this case eight i)erson8 have been tried and convicted 
under s. 302 read with s. 142 of the Penal Code, and have been sentenced to 
transportation for life. The circumstance out of which the case arose was a 
dispute concerning a piece of land and the crop which, at the time of the 
occurrence, was upon this land. 

The first prisoner Jhubboo was orginally charged under ss. 302, 326, 396 
and 148 of the Penal Code. In the course of the trial two further charges were 
added, viz,, that he, Jhubboo, was a member of an unlawful assembly in the pro- 
secution of the common object of which, namely taking possession of certain 
crops by force, one of the members committed murder by causing the death of 
one Ibrahim Hossein, and that he was thereby guilty under s. 302 read with 
B. 149 of the Penal Code ; and secondly, that he was a member of an unlawful 
assembly in the prosecution of the common object of which, namely, in taking 
possession of the crops by force, one or more of the members caused grievous 
hurt to one Torab Ali, and that he had thereby committed an offence 
punishable under s. 325 read with s. 149 of the Penal Code. 
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Against the next two prisoners, Lukshman Mahton and Umrao Mahton, 
there were charges under s. 302 read with s. 149, s. 326 read with s. 149 and 
8. 396 of the Penal Oode. The charge under s. 302 runs thus : “ That you 
were members of an unlawful assembly, by a member of which, to wit, 
Jhubboo, an offence, the murder of Ibrahim Hossein, was committed [741] 
such as you knew to be likely to ho committed, in the prosecution of the 
common object, to wit, the taking possession of the crops by force.” Luksh- 
inan is also cliarged with rioting armed with a deadly weapon, under s. 148. 

Against the remaining hve prisoners, — Harihur Mahton, Bamdehal Mahton, 
Sajwan Mahton, Mahabir Maliton, and Ramjiwan Mahton, — there are charges 
under s. 302 road with s. 149, s. 326 read with s. 149, and s. 396 of the Penal 
Code ; and in those charges the commou object is indefinitely stated to be “ the 
taking possession of the crops by force.” And the charges as to murder and 
grievous hurt allege that the accused persons knew these offences to be likely 
to be committed in the prosecution of tlie common object.. There was also 
against Harihur Mahton an additional charge under s. 148. 

Two observations may bo made in respect of the prisoners other than 
Jhubboo : fimt, the charges against them did not allege that the offences of 
murder and grievous hurt were committed in the prosecution of the common 
object of the unlawful assembly, and yet the jury have found that these 
prisoners are guilty on the ground that the offence of murder was committed 
in prosecution of the common object of the unlawful assembly. The Judge 
gave no direction upon the matter of the charge as framed, — viz,^ that murder 
was such an offence as the members of the unlawful assembly knew to be likely 
to be committed in the prosecution of the common object ; he summed up as if 
the charge alleged, which it did not, that murder had been committed in prosecu- 
tion of the common object. It is reasonable to suppose that the Judge's mis- 
direction led the jury into error. Secondly^ the charges allege that the offences 
of murder and grievous hurt were committed by Jhubboo Mahton. These 
charges were not amended by the insertion of any such words as the following : — 

“ or some other person unknown who was a member of the unlawful assembly.” 
The jury have found as a fact that Jhubboo Mahton did not commit the mur- 
der; and if Jhubboo did not commit the murder, it is not easy to understand how 
the prisoners otlier than Jhubboo could be constructively convicted of murder on 
the ground that murder had been committed by Jhubboo in prosecution of the 
common object of the unlaw^'ul assembly. 

[742] Five persons are said to have been injured in the course of the 
riot, — namely, Ibrahim Hossein, Irndad Ali, Gohur Ali, Torab Ali, and Abdul 
Karim. Of these, Ibrahim Hossein has since died in consequence, as is alleged 
by the prosecution, of the injuries which he received on the occasion of the riot. 

In the petition of appeal, which has been presented to this Court, a number 
of points have been taken ; but as they have not all been pressed upon us, I shall, 
before proceeding to deal with the Judge's charge to the jury, notice those only 
which formed tlie subject of the arguments addressed to us. 

The first point is, that the jurors who tried the case were not, as they 
should have been, chosen by lot from the persons summoned to act as jurors. 
Section 239 of the Code of Criminal Procedi.re directs that assessors shall be 
chosen by the Judge. Section 240 directs that the jurors shall be chosen by lot 
from the persons summoned to act as jurors. If, as is alleged in the petition 
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of appeal, the Judge liimself selected the jurors instead of choosing them by 
lot, he acted contrary to the provisions of s. 240. But as there is no serious 
contention that the appellants were in any way prejudiced by what the Judge 
is said to have done in this matter, I think the objection is not one 
which ought to he entertained for the purpose of interfering with the verdict, 
regard being had to the provisions of S. 283 of the Code of Criminal Procedure. 

The next point is, that although the police-officer, Ram Surriin Lai, was 
allowed to refresh his memory hv looking at his diary, the Sessions Judge impro- 
perly refused to allow the counsel for the defence to see this diary. What really 
happened was this : The police-officer Ram Surrun Lai, when under examina- 
tion, was asked wlietlier he took down the statement made by the witness 
Leakat, and he replied that ho did. He then read, or refreshed his memory, 
by looking at tlio original statement so taken down bv him. This was, as I 
understand it, a statement taken down under the provisions of s. 119 of the 
Code of Criminal Piocodiire, and was not necessarily a part of the diary which 
a police-officer is required to koon by s. 126. The particulars which s. 126 requires 
to he recorded in a police-d'arv do not include any written statement 
C743] taken down under s. 1 19, and from the papers produced before us it 
would appear tliat, as a matter of fact, the written statement was not an 
integral portion of the diary. Having looked at Leakat's statement the 
police-officer said in answer to n. question put hv the prisoner’s counsel that it 
contained nothing about JIudibno lumping on Thrahirn. The object of asking 
this question was to sliow that Leakat in his first statement to the police had 
said nothing about tl^o prisoner Jbubboo jumping on the deceased Ibrahim. 
The medical evidence sliowed that Ibrahim had received internal injuries, and 
the theory of the defence was, tliat, after those iniuries were discovered upon a 
posUviortom examination, the witness Leakat improved his testimony by 
adding a statement about .llmliboo lumping on Ibarhim with the object of 
accounting for tlie internal injuries discovered by the examination. 

As, however, the police-officer se ated that Leakat liad said nothing to him about 
Jhubhoo jumping on fbraliim, tlie object of the question was attained, and it 
was unnecessary for the ])risionor’s counsel to ask to look at the diary. 

The police-officer then stated in answer to a further question that the 
statement taken by him did not record that Jhubhoo had given orders. It 
appears from a note mnde lower down bv the Sessions Judge that this question 
also was answered by the witness after looking at the written statements taken 
by him, when ho r]uestioned tlie persons afterwards called for the prosecution 
in the Court of Session, Here also as the answer of the witnesss was all that 
the prisoner’s counsel could desire, tfiere was no necessity for him to look at 
the original statement with which the witness refreshed his memory, and he 
did not ask to do so. 

After this wo have nearly a page and-a-half of the same witness's cross- 
examination, and tlien wo find that the witness was asked — “Did Torah Ali 
say anything to you about his liaving seen Oohur Ali, Imdad Ali, and Abdul 
Karim being iitruck ? ” Tlie answer was, “ I do not remember.” Before 
giving this answer it is not contended tliat the witness again looked at the 
original statements of the witnesses, and the Judge then makes this note — 
“ The counsel for the defence wishes to see the diary r744] and to make the 
witness refresh his memory therewith. The Court declined to do this.” It is 
now contended that because, before answering the two first questions above 
referred to, the witness had looked at the original statements in order to 
refresh his memory, the counsel was entitled to see the diary when at a later 
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stage of the examination', the witness gave the answer, I do not remember/' 
I think that this contention is untenable. I have first to observe that although 
the term * diary ’ has been used, I take it that what the Judge and the counsel 
were really alluding to, was the statement taken down by the police-officer 
under s. 119. Having regard to s. 161 of the Evidence Act, the prisoners' 
counsel was entitled to see the writing with which the police-officer refreshed 
his memory in order to answer the first two questions. This writing was, as to 
the first question, the original statement of Leakat. What the writing was 
with respect to the second question is not very clear. 

Now the writing which the prisoners* counsel desired to see when the 
witness said “ I do not remember/* was not the statement of Leakat, but the 
statement of Torab Ali. I think that, as the prisoners' counsel did not exercise 
his right to look at the writing wiien the first or when the second question 
was answered, but allowed the examination to proceed, he lost his opportun- 
ity of claiming to look at the writing to which the witness referred before 
answering the first and the second questions. I do not assent to the argument 
that because counsel was entitled to see the writing which contained the 
statement of Leakat, ho was, therefore, entitled to see other writings which 
contained the statements of persons other than Leakat and which had no con- 
nection with Leakat's statement except that they were taken in the course of 
the same enquiry by the police. Nor can I assent to the argument that 
counsel, having a right to look at a particular writing before or at the moment 
when the witness used it to refresh his memory in order to answer a 
particular question, and not then exercising this right, continued to retain it 
through the whole of the subsequent examination of the witness. 

The grounds upon which the opposite party is permitted to inspect a 
writing and to refresh the memory of a witness are [745] three-fold: (i) to 
secure the full benefit of the witness’s recollection as to the whole of the facts ; 
(ii) to check the use of improper documents ; and (iii) to compare his oral 
testimony with his written statement. The opposite party may look at the 
writing to see what kind of writing it is in order to check the use of improper 
documents ; but I doubt whether he is entitled, except for this particular 
purpose, to question the witness as to other and independent matters contained 
in the same series of writings. I think, therefore, that, at the particular stage 
at which the prisoners’ counsel asked to see what he called the diary, by 
which 1 presume he meant the whole series of writings containing the state- 
ments of all the persons examined by the police-ofiicer, he was not entitled to 
exercise the right claimed in the particular way claimed by him. I further 
think that the Sessions Judge was not bound to compel the witness to look at 
the so-called diary in order to refresh his memory ; and that it was wholly within 
his discretion whetlier he should do so or not. 

The third point is, that the«deposition of the medical officer was taken by 
the Magistrate when only three prisoners, — namely, Jhubboo, Lukshman, and 
Umrao, — were before him and that, as regards the remaining five prisoners, 
this examination of the medical officer was improperly used as evidence in the 
Court of Sessions, inasmuch as it was not taken by the Magistrate in their 
presence. 

Under the provisions of s. 323 of the Code of Criminal Procedure, “the 
examination of a Civil Surgeon or other medical witness, taken and duly 
attested by a Magistrate, may be given in evidence in any criminal trial, although 
the person examined is not called as a witness, but the Court may summon 
such Civil Surgeon or other medical witness if it sees sufficient cause for doing 
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so." I take it that in order to be admissible under this section as evidence 
against any individual accused, the examination must have been taken by the 
Magistrate in his presence. In the present case, I think it exceedingly pro- 
bable that the examination of the medical witness was not taken in the pre- 
sence of the five prisoners other than Jhubboo, Lukshman, and Umrao. At 
the same time I cannot say that this is a point upon which there is no possible 
doubt. No specific objection to [746] the admissibility of the medical officer’s 
examination was taken upon this ground in the Court of Session. If such 
objection had been taken, *it is just possible that matter might have been 
forthcoming to show that the other five accused wore present in person or by 
agent (s. 191,+ Criminal Procedure Code) when the medical officer was examined 
by the Magistrate. 

The medical officer was called in the Court of Session, and it has been 
contended before us, that, as he was called, his deposition taken by the Magis- 
trate was absolutely inadmissible. I do not assent to this argument. I think, 
that a deposition, properly taken, may be put in, and that the medical officer 
may then be called and further interrogated upon any points upon which 
there had not been a sufficient examination by the Magistrate. In the present 
case the medical officer was called and was cross-examined by the prisoners’ 
counsel. It is true that this cross-examination was expressly, stated to be on 
behalf of one of the prisoners only, but it is equally true that counsel had an 
opportunity of cross-examining on behalf of all the prisoners. One important 
reason why a deposition not taken in the presence of a person sought to be 
affected by it is inadmissible is, that such person had no opportunity of cross- 
examining the witness. In this case all the accused were afforded this oppor- 
tunity in the Court of Session. Then, futher, it has not been contended, that 
if the medical officer had been examined again in chief in the Court of Session, 
any advantage would have accrued to the appellants which they could not have 
obtained by cross-examining him when he was called by the Sessions Judge. 

Under these circumstances, I think it has not been shown to us tliat the 
prisoners were prejudiced by the irregularity, if committed ; and, with reference 
to s. 283 of the Code of Criminal Procedure and s. 167 of the Evidence Act, I 
think that this objection would not justify us in interfering with the verdict. 

Having disposed of tliese preliminary questions, 1 now come to consider 
the Judge’s charge to the jury, and as the conclusion to which I feel myself 
constrained to come is, that this charge is radically defective in at least two 
essential particulars, I sliall set out the essential portions of the charge and 
state somewhat fully the grounds upon which I am led to this conclusion. 

[747] After some preliminary observations the Judge preceeds to say : — 
“The first question which you have to decide is — Was there a disturbance in 
the village of Sopowan and plot called J hikitia Kunda on the morning of 
Monday the 28th November last and were Ibrahim and four others wounded 
there ? There can be no doubt that Ibrahim ifi dead, and I do not think that 
there can be any reasonable doubt that ho was killed. The medical evidence 
shows that he had a severe and dangerous wound on the left arm. The ulnar 
artery had been cut and the ulnar bone broken and comminuted, and this 
wound appeared to have been inflicted with a sword. The medical evidence 

shows that de ath w as t h e result of h aemo rrhage and s hock.” 

t[3ec* lUl : — Tho complainant and the witnessed for the prosecution shall be examined in 
the presence of the accused person, or of his agent, when his 
Examination to be in personal attendance is dispensed with and he appears by agent, 
presence of accused. 

The accused person or his agent shall be permitted to examine 
Aeeused may eross-oxa- and re-examine his own witnesses and to cross-examine the 
mine. complainant and his witnesses.] 
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Ho tlion proccodfl to rornark npon the injuries said to have been caused to 
Torah Ali, Iindad Ali, Clohur Ali, and Ahdiil Carini ; and after this he says : — 
The next (picstions wliioh you have to decided are: Were the prisoners 
present at that disturhance V Did they take ])art in it? Was that dis- 
turbance a riot? Did tlu? prisionors take part in tlie riot? Was the 
common object of the i-iotors to take possesion by force of a crop of 
paddy, and wore the killinj*' of Thrahim llossein and the woundinj; of the other 
four men done in pi'osc^ciition of the common object of the rioters ? The ques- 
tion of the presenc(^ of the prisoners n.nd of their participation in the riot must 
bo considered by you s(‘parn.t(d> for each ])risoner. You must consider if the 
evidence sliows that eiich of the prisoners was preisont and took part in the 
riot. If you have anv doubt as !o iUn. firosenee or participation of any one 
of the prisioners, you will ^ivo him the benefit of it. If you find that there 
was a riot and that the prisioru'rs took ])art irj it, then you have to consider 
under what circumstances the riot was committed. Tt is evident that the 
dispute was about the (Uitfin.i* of a crop of paddy. A mosl important question 
liero arises, — namely w’ho cultivated the land and sowed the paddy ?” 

After this \u) discusses tlui question as to who sowed the ])addy ; and he 
then continues : 


“ You w'ill ask yourselves who sow’od the land ? Was it Jhnhboo or Leaket ? 
If you find that [^('akat sow(mI tluj lands, [748] then dhiihhoo’s ri^ht of private 
defence is j^one (1) w hether tlu^ laud was really his or not. PW if ho allowed 
(2) fjoakat to take possession in Assar, he hsid no rij^ht to resist the cutting in 
Aghrau. If Leakat sow'cmI the land in /Vssar ev(*n though wrongfully, his 
cutting the crop in Aghran w'as not theft, i\:c., so as to give Jhubboo alight of 
private defence (ll). If you tind that Leakat sowed the croi)s, and that the 
prisoners Avore present and took ])art in tlie riot, T think that you must find 
them guilty (4). 


“ If again vou find that the crop was sowm by Jhubboo, then the ques- 
tion which \ ui hav ' to m k yourselves is, if ho and his party exceeded their 
right of private defence. The Itii e\ception to s. 00 declares that the right of 
private defence in no case extends to the inflicting more harm than it is neces- 
sary to inflict for tlu? ]uirpose of defence. Did th('. prisoners or any of them 
exceed this limit ? TIu' evidence show's that there wore some 200 Kurmis 
armed w'ith sw’ords jind la-i ties, wdiilc^ there were only four or five Mahomedians, 
and that they w'ero unarmed. [ do not think that it can he said tliat they 
needed to w'ound three ]]ersons and kill a fourth in order to preserve the paddy 
(r)). The case is ratli(»r one ■ killing and wounding under grave and sudden 
provocation '(i), and ther(ifore punishable under ss. 304,334, and 335. Here 
it will be necessary foi* you lo c.onsider the evidence against each prisoner.” 


( 1 ) Tho soui.uliu'ss Ilf this dirretion i.s vorv 
quorttionahlc. Noto liv KlULO, J. 

(‘2) Tt is said that thi’iv is no cMdi iioc that 
he allowed him ; that no siirh v.xsv wts inado; 
that tho prisonors did imtivlv upon tho riplit 
of private dofonco. hut doniod fhe tran.saction 
as stated bv tho prnsoention; 1 hat tho Jiidpo, 
ass'iming for the pri'^oners a dofcnco hmod 
on tho exoroise of tho right of jirivato dofimre 
misled tho jiirv with supposing that thoy ad- 
mitted tho facts and sought to explain away 
thoir criminality. Nott' In FtkIjI), J. 

(3) This aJ.so is qiicstionfiblc. Ttcan soarce- 
ly be said that if ^ wrongfully sows a crop on 


land A oiititlod to reap this crop, and 
/»* has no right to prevent him. Note by 
PiKId), ,7. 

(4^ Of murder. Note by PlKTiD, J. 

>5) Tt might with equal truth have been 
pointed nut that two hundred men did not 
need to wound throe persons and kill a fourth 
in order to achieve the common object of get- 
ting possession of tho crop. Note by FIELD, 
J. 

(6) Tho Judge does not say, and it is not 
easy to understand, what constituted the 
grave and sudden provocation hero referred to. 
Note by FIELD, J. , , ; 
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[749] The Sessions Judge then discusses the part which Jhubboo took in 
the occurrence, and adverts to the fact that the witnesses in their statements 
before the police, and the deceased Ibrahim in his dying declaration, said 
nothing about Jhubboo giving orders or jumping upon Ibrahim when down. 
The direction of the Judge upon this part of the ovidonco was particularly 
favourable to the prisoner Jhubboo. In order to enable the jury to consider the 
effect of the evidence against each of the other accused, the learned Judge says 
that he here * summarized* the evidence of each witness ; but the charge does 
not contain this summary. The Judge then proceeds : — ‘‘ If you find that the 
crop was sown by Jhubboo and that he and the other prisoners had a right of 
protecting the crop from being cut and carried away by Torab and Leakat’s 
party, but that the limits of the right of private defence were exceeded, you shall 
consider what, in your opinion, each prisoner did. Jhubboo is said to have 
ordered the killing of Ibrahim, and to have aided in doing so by stamping on his 
chest, etc. He is also said to have wounded Torab, an old and feeble man. 
It could scarcely have been necessary for him to do this in order to defend 
his property. Lukshinan is said to have wounded Gohur AH with a sword 
and Harihur to have wounded Abdul Karim with a sword. The other five are 
all said to have used their latties. If you believe that they did, and that they 
exceeded their right of private defence by doing so, then you can find them 
guilty of causing hurt. You will also remember that if all the prisoners joined 
together in assaulting the other side, and if they were not justified by the law 
of private defence in doing so, or if they exceeded that right by striking the 
other party, then they wore an unlawful assembly, and each is liable for the 
acts done by the assembly or any member thereof. You will also remember 
the law that an assembly not originally unlawful may become unlawful after- 
wards. If the crop was Jhubboo's, and he and the other prisoners went to 
protect it, they did not commit a riot by assembly ; but if they wont on and 
attacked [TdOj the other party, and in doing so exceeded the limits of their 
right of private defence, they became an unlawful assembly." 

Now there are parts of this charge, and particularly of this last passage, 
more especially the words “ if they exceeded that right by striking the other 
party, then they wore an unlawful assembly, and each is liable for the acts 
done by the assembly, or any member thereof," which appear to me wholly 
defective and misleading, but I do not propose to comment upon every portion 
of this charge which appears to me open to observation. I shall notice only 
two defects, which appear to me so serious that I feel constrained to express 
m^ opinion that the appellants have not had a fair trial upon the grave charge 
upbn which they have been convicted. These defects are : (i) No explanation 
of, or direction as to, the law relating to murder was given by the Sessions 
Judge to the jury ; (ii) the jury were misdirected with resjject to that portion 
of the charge which was concerned with s. 149 of the Penal Code. 

It was properly pointed out by the Sessions Judge to the jury that the 
seven prisoners other than Jhubboo were not charged with having themselves 
done any act which could constitute the offence of murder. The charge 
against them was that Jhubboo had committed murder, and that inasmuch as 
they were, with Jhubboo, members of an unlawful assembly, and Jhubboo, while 
with them a member of that unlawful assembly, committed murder, they were, 
by virtue of the provisions of s. 149, guilty of murder, because they knew it to 
be likely that murder would be committed in prosecution of the common object 

* The commoD object charged was not to defend or maintain possession, which would 
not come within the purview of cl. 4, s. 141 of the Penal Code, which says, '* take or obtain 
possession." Note by FIELD, J. 


4 CAL.— 66 a 
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of the unlawful assembly. Upon this charge, the first essential question was, 
whether murder had been committed by Jhubboo ? There was no amendment 
charging in the alternative that the offence of murder had been committed by 
some person other than Jhubboo. The second essential question was, did the 
prisoners other than Jhubboo know it to bo likely that the offence of murder 
would he committed in the prosecution of the common object of the unlawful 
assembly ? 

As to the first point, the jury found that the murder was not committed 
by Jhubboo, and this being so, it is not easy to understand how, upon the 
charge as drawn, the other seven 781 prisoners could have been con- 
victed under s. 302 read with s. 149. The Sessions Judge appears to have 
assumed throughout the whole of his charge that the act by which Ibrahim 
lost his life was murder. As to what constitutes murder, I find no direction 
whatever. It is the duty of a Judge to give a direction upon the law to the 
jury so far as to make them understand the law as bearing upon the facts, and 
if he does not give them an explanation of the law sufficiently comprehensive 
to enable them to decide the particular issue, it is a misdirection. In this case 
the medical evidence goes to sliow injuries of three kinds : — (i) tlu3re were 
injuries about the head and congestion of the brain — on this point nothing 
whatever was said to tlie jury ; (ii) there were injuries to the small intestines ; 
and (iii) there was a sword-cut on the arm. Tlie opinion of the medical oflicor 
as to the cause of death was, that death was due to shock following the injuries 
of the small intestines and to JiaRmorrhage from a wound in the arm. lie gave 
no opinion, and apparently was not asked his opinion, as to whether death did, 
or could, result from the injury to the arm alone. If the jury believed that 
Jhtihhoo indicted the wound on the arm and also caused the injuries to the 
intestines, this was not very material. If, however, the jury did not believe 
tliat Jhuhhoo caused the injuries to the intestines, but believed that he inflicted 
the wound on the arm, this became very material. The jury appear to have 
disbelieved the evidence as to Jhuhhoo juminng upon the deceased and so caus- 
ing the injuries to the intestines. If this were so, the question at once arose, 
whether a shock sufficient to cause death was, or could have boon, the result of 
haBinorrliage from the wound in the arm. 

If the wound on the arm alone did not or could not cause death, it is 
impossible to say that Jhuhhoo committed murder. If death were the result of 
the combined effect of the wound on the arm and the injuries to the intestines, 
and the jury believed that Jhubboo inflicted the wound on the arm and some 
other person unknown caused the internal injuries, Jhubboo might bo liable for 
murder by reason of the provisions of s. 34 of the Penal Code, which provides 
that when a criminal act is done by several persons in furtherance of the common 
intention of all, each [782] of such persons is liable for that act in the same 
manner as if it were done by him alone. But it may be a question whether in 
this case Jhubboo, being thus constructively guilty of murder, could be 
said to have committed tlio offence of murder within the meaning of s. 149, so as 
to make the otlicr prisoners by a double construction guilty of murder. 

On these essential points no direction whatever was given to the jury. 

Then in the next place, when the jury had made up their minds as to 
Tvhether Jhubboo had inflicted both injuries or one of them or neither of them, 
if they believed that he inflicted one or both, they should have been directed to 
consider what offence was committed thereby ; and to enable them to do so, 
the law relating to murder should have been explained to them. There is 
apparently nothing to suggest that the infliction of injury was, with reference 
to the first clause of s. 300, an act done with the intention of causing death. It 
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then b^ame neoeasary to consider whether there was an intention of causing 
bodily injury ; and if so, whether Jhuhboo knew this bodily injury to be likely 
to cause the death of Ibrahim (cl. 2, s. 300). If tiie jury found that Jhubboo 
intended to cause bodily injury, but did not know this bodily injury to be likely 
to cause death, they ought then to have considered whether this bodily injury 
was sufficient, in the oidinary course of nature, to cause death, and upon 
this point the opinion of the medical witness would have been very material. If 
the jury found that it was not so sufficient, they should further have considered, 
with reference to the fourth clause of s. 300, whether Jhubboo knew that 
his act was so imminently dangerous that it must in all probability cause death 
or such bodily injury, etc. (cl. 4, s. 300). As to whether the act was so 
imminently dangerous, the opinion of the medical oilicer would again have 
been material. If the jury found that the act of Jhubboo did not come within 
any of the four clauses of s. 300, tliey could not have found that Jhubboo 
committed murder. 

But Jhubboo’s act, though not falling within any of the clauses of s. 300, 
might, with reference to s. 209, have been done with the intention of causing 
such bodily injury as was likely to cause death, or with the knowledge that he 
was likely by such [753] act to cause death. As to whether the bodily injury 
was likely to cause death, the opinion of the medical witness would again have 
been material. If the jury found that Jhubboo’s act came under the portion of 
8. 299 just referred to, this act would have been culpable homicide not amount- 
ing to murder. 

The same observations are applicable if for Jhubboo some person or persons 
unknown had been substituted in the charge by alternative language or other- 
wise. 

On all these essential points no remark or observation was made to the 
jury ; and I entertain no doubt that the appellants have been seriously preju- 
diced by this misdirection or want of direction. If tiie jury had been properly 
directed ui)on these ])oints, it is quite possible that they would have found that 
the act by .which Ibrahim lost his life was not murder, but the lessor offence of 
culpable homicide in the person who committed that act. They might even 
have found that this act did not amount to culpable homicide, but constituted 
grievous hurt only. 

I may further hero remark that although there were charges under ss. 326 
and 396, no instruction whatever appears to have been given by the Sessions 
Judge as to these cliarges. 

I now come to the second point. The Judge records the following note of 
what passed between him and the jury after they had retired to consider their 
verdict ; ** After about three-quarters of an hour the jury returned and stated, 

that four of them, including the foreman, found all the prisoners guilty. The 
fifth juryman, J^aboo Kosho Bam Bhuth, doubted the guilt of the prisoners 
and wouid acquit them. The foreman .stated that the> found the prisoners all 
guilty of the charges under s. 149. They did not find that Jhubboo himself 
killed Ibrahim Ilossain, and that therefore ho was not guilty under the charge 
under s. 302, which charged him with having personally murdered Ibrahim 
Hossain. But they found that Ibrahim Hossain was murdered by some mem- 
ber of the unlawful assembly, and that the murder was committed in prosecu- 
tion of the common object of the assembly. They found that all eight prisoners 
were present and took part in the riot, and that all eight were therefore guilty, 
under ss. 149 and 302, of having murdered Ibrahim [754] Hossain. In reply 
to a question from the Court, four of them stated — t.^., the four who were 
unsinimoua stated — that, they found that the crop was sown by Leakat Hosseih. 
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The fifth juryman, in reply to a question, said that he doujbted^who had sown 
the crop. The Court concurred with the verdict. The Court had not itself felt 
quite certain as to who had sown the crop. But that point having been once 
found by the majority in favour of Leakat, ft followed that the crime of the 
accused was murder. The Court was not prepared to dissent from the opinion 
of the majority that Leakat had sown the crop. That was a point on which 
they were the best judges, and as the Court remarked in the charge, once it 
was held that Leakat sowed the crop, Jhubboo's plea of private defence was 
gone. As the jury did not find that Jhubboo personally murdered Ibrahim, 
the Court could not regard him as more guilty than the others, nor did it think 
that capital sentences should be passed on eight men." 

The Court sentenced each of the eight prisoners under ss. 302 and 149 to 
transportation for life. 

The Court did not pass any sentence under the other sections. 

I may here observe that when the jury were not unanimous as to their 
verdict, tlie udge would properly have required them to retire for further con- 
sideration see s. 263, Code of Criminal Procedure. Again, this same section 
allows the Judge to ask the jury such questions as are necessary to ascertain 
what their verdict is, and directs that such questions and answers shall be 
recorded. The learned Sessions Judge has not complied with this direction of 
the law by recording the questions and answers, but has given the substance 
of them merely. 

It will appear from the extracts above made from the Judge’s charge, and 
from the above record of what took place between the Judge and the jury, that 
the jury were directed to consider whether the murder was com- 
mitted in prosecution of the common object of the assembly, and that the jury 
found that the murder was committed in prosecution of the common object. 
Now the charge against the prisoners other than Jhubboo did ndt allege that 
murder was committed in prosecution of the common object of the unlawful 
assembly. What it did allege was that the prisoners knew it to be likely that 
murder would 7 6 6 be committed in prosecution of that object, and upon this, 
the language of the charge, 1 find no direction. It appears to me that the 
jury wore in consequence misled to find in the affirmative something which 
was not alleged in the charge. 

The prisoners other than Jhubboo could not, upon the charges as drawn, 
have been convicted of murder, unless they knew that it was likely that 
murder would be committed in prosecution of the common object of taking 
possession of the crops by force. Tlie circumstances from which the jury 
could infer that the prisoners knew this to be likely, were not placed before 
them. They were told to find that which was not in the charge, viz.^ whether 
murder was committed in prosecution of the common object of taking posses- 
sion of the crops by force. 

Having regard to the law as laid down in the case of T'he Queen v. bed 
Ali 11 B. L. R., 347: S. c., 20 VV. R., F. B. 1 -t i > I think the 
observations of the Judge upon this point, even assuming that the charge 
alleged murder to have been committed in prosecution of the common object, 
were meagre and defective, and not calculated to give the jury that assistance 
which they ought to have had in order to enable them to understand dearly 
the circumstance under which they would be justified in convicting the 
prisoners other than Jhubboo constructively of the serious offence of murder. 

Th case has, I observe, occupied no less than eight days of the Sessions 
Judge’s time, and I should be extremely reluctant to send it back to be liried 
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again if I saw any other way in which the interests of justice could be 
satisfied. Having regard to the defects which I have pointed out, 1 cannot 
satisfy myself that these prisoners have had a fair trial. At the same time 
their absolute innocence is not so clearly doubtful or beyond doubt that I feel 
justified in saying that the body of evidence which is to bo found in the case 
should not again bo submitted to a jury. 

I am, therefore, of opinion tli.it the only proper course is to sot aside the 
conviction and sentence and direct a new trial, and I tliink that before the 
new trial is commenced, the charges ought to bo redrawn more exactly with 
reference to the facts which have appeared in evidence. 

[786] As to whether the prisoners should be admitted to hail pending 
the second trial, wo express no opinion, this being a matter for the discretion 
of the Sessions Judge. 

MoDonell, J. — I concur in the decision arrived at by my learned brother. 
I hold that the misdirections to tlie jury are such as to compel us, in tlie 
interest of justice, not only to set aside the conviction and sentence, but to 
direct a new trial. The Judge ai3pears to have assumed throughout the 
whole trial that the act by which Ibraiiim lost his life was murder, unless 
the accused could establish the plea of right of private defence. 

The difference between murder and culpable homicide was a])parently 
never explained to the jury, and even if one of the uni aw’ful assembly committed 
culpable homicide amounting to murder, I do not think that the jury were 
instructed sufficiently as to the circumstances under which they would be 
justified in convicting the accused other than the one who committed the act 
constructively of the offence of murder. 

Conviction set aside and new trial directed. 


NOTES. 

[1. CHOOSING JURORS— IRKE6ULARITY— 

Not choosing by lot, held incurable, (190*2) TC.W.N. IflS ; Sec also 13 C.W.N. cxi; 20 
All. 211. 

II. JUDGE’S CHARGE TO JURY— MISDIRECTION WHEN LAW NOT EXPLAINED- 

Soo also 15 Bom. 369 ; 25 Cal. 711 ; 736 ; H Gal. 164 ; 36 Cal. 531; 6 Bom. L.R. 2.58 ; 
RaUiilal 736 (Jury should take the law from the Judge). 

III. DEPOSITION OF MEDICAL WITNESS BEFORE THE ACCUSED— 

Soo also 9 All. 720 ; 18 Gal 129. 

lY. STATEMENTS TO POLICE OFFICER 

See also (1900) 33 Gal. 1023 : 10 C. VV. N. 890 : 4 Cr. L. J. 79 ; (1877) 19 All. 390 : 17 
A. W. N. 174.] 


4 CAL,— 67 
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[8 Cal.^756] 

ORIGINAL CIVIL. 


The 20th April, and 1st May, 1882. 
Pbesent : 

Mb. Justice Wilson. 


Hicks 

versus 

Hicks. 


Practice — Divorce Act (IV of I860), s. 16 — Decree absolute — Service of decree 

on respondent. 

It is not necessary, in order that a decree nisi for dissolution of marriage may be made 
absolute, that the decree should be served upon the respondent. (Sec Warden v. Warden^ 
,9 B. L. R., Ap., 39 ; and Willis v. Willis, B. L. R., O. C., 52.) 

In this case a decree nisi for dissolution of marriage on the ground of the 
wife’s adultery had been made. The decree had not been served on the wife. 

[757] Mr. Ferrjusson now moved to make the decree absolute. It is not 
necessary, under the Divorce Act, that the respondent should be served with the 
decree. The practice in England of requiring such service is based on the 
principle that the Queen’s Proctor should have notice in order to intervene, if 
necessary. 

Cnr, ad, vulL 

Wilson, J.— I am satisfied that the practice does not require the decree 
to be served ; and there will, therefore, be a decree absolute. 

Decree absolute. 

Attorneys for the Petitioner : Messrs. Barrow and 0 ?t. 


NOTES. 

[ DIVORCE— DECREE ‘ NISI 

See also 18 Cal., 443.] 
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[8 Cal. 757=11 C. L. R. 95] 

CIVIL REFERENCE. 

The 1st May, 1882. 

Present : 

Sir Richard Garth, Kt, Chief Justice. 


Kirty Churn Mitter Plaintiff 

versus 

Aunath Nath Deb Defendant. " 


Court-Fees Act (VII of 1870), art. vi, cl. 17, sched. ii — Stamp on memorandum 
of appeal in partition- suits — Valuation of suit. 

The stamp-fee payable on appeals to the High Court in suits asking for “ partition, the 
separation of a share, and for khas possession of that share after separation, ” is that leviable 
under art. vi, cl. 17, t sched. ii, of the Court-Fees Act. 

For the purpose of jurisdiction the Court should be guided by the value of the property 
in suit, but the amount of the stamp-fee should be governed by a different principle. 

The suit in which the present reference arose was brought for partition 
and possession of the share allotted by the partition ; and the suit was valued 
at Rs. 31,000, and an ad valorem fee on that sum was duly paid. 

The case came up on appeal to the High Court, and was valued for the 
purpose of jurisdiction at the same amount, but a court- [768] fee stamp of 10 
rupees only was affixed on the memorandum of appeal, on the ground that the 
suit being one for partition only, and it being impossible to estimate the value 
of the right to partition in money, the fee of Rs. 10 was correct under art. vi, 
cl. 17, sched. ii of Act VII of 1870. 

The Deputy Registrar was of opinion, that art. vi of cl. 17, sched. ii, was 
provided for cases of a very different description to the present, and thought 
that an ad valorem fee of Rs. 995 was leviable under cl. iv (6) of s. 7 of the 
Court-Fees Act. 

The matter was referred to the Taxing Master, who was of opinion that 
the Deputy Registrar was wrong in applying cl. iv (5), s. 7, because the suit 
was not brought to “enforce the right to share in any property on the ground 
that it was joint family property,” but the plaintiff was in actual possession of 
his share in the joint estate, and merely sought for the partition of the estate, 
the separation of his share, and for khas possession of such share when 
separated ; and he, therefore, was of opinion that the stamp of 10 rupees affixed 
was correct. 


Ho, however, referred the matter to the Chief Justice under s. 5 of the 
Court-Fees Act. 

* Boference under section 5 of 
No. 97 of 1882. 

t [Art. VI, cl. 17 

the Court-Fees Act, VII of 1870, in Regular Appeal 

Number. 


Proper Fee. 

Plaint or memorandum of appeal 
in each of the following suits:— 

* * , * . . 

VI. Every other suit where it is not 

possible to estimate at a money- 
value the subject-matter in dispute, 
and which is not otherwise pmvid- 
ed for by this Act. 


Ten Rupees.] 
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Baboo Amarendro Nath Chattcrjee for the Appellant. 

The Opinion of the Chief Justice was as follows : — 

Garth, C.J. — I think the Taxing Master is quite right. If the plaintiff’s 
suit had been to recover possession of, or establish his title to, the share which 
he claims in the property, he must have paid an ad valorem stamp-fee upon the 
value of that share. But, as I understand, ho is already in possession of his 
share, and all that ho wants is, to obtain a partition, which is merely, as 
explained by the learned Judges in the case of Bajemdro Lall Gossami v. Shama 
Churn Lahonry (4 C. L. R., 418), to “change the form of his enjoyment ” of the 
property, or, in other words, to obtain a divided, instead of an undivided, share. 

It seems to mo impossible to say what will be tiie value to the plaintiff of 
this change in the nature of his property, and I, therefore, think a stamp-fee 
of Rs. 10 is suflicient. 

[7j 9] The view of the Judges in the above case seems quite in accordance 
with this conclusion. 

It was quite right of course, for the purpose of jurisdiction, to bo guided 
*by the value of the property in suit, but the amount of the stamp-fee is 
governed by a different principle. 

NOTES. 

[ I. LATER STAGES OF THE CASE— HEARING FEE— 

The hrsinng feu sit this sipposil ciimt! up for decision in (1883) 13 C.L.R., 253, and it was 
hold that the Court ought to fix the amount in each case. 

II. VALUATION OF PARTITION SUIT 

When this case came up again with rofertmeo to the hearing fee, GARTH, C.J. and MaC- 
PHKRSON, J., said (1883), 13 C.L.K., 253- 

It is clear that, in suits wherii tho sole object of the plaintiff is to obtain a partition, the 
proper value of the suit is not the value of tho property sought to bo partitioned. The 
value of the suit, generally speaking, would be the difterence between the value of the plain- 
tiff’s share which he requires to bo partitioned, and the \aluc of the .same share not parti- 
tioned.” 

III. PARTITION SUIT— COURT FEES— 

Where the suit is for partition without any claim for posseission by one in joint possession 
this case has been followed by the Calcutta ffigh Court, and approved by ^IOOKKR.JEE J., 
in (1907) 0 C.L.J. , 051, 12 C.W.N. 37, in a learned judgment where all the previous cases are 

reviewed. Also in cases where one co-ownor’s possession is constructively tho joint possession 
of all :— (1893) 20 Cal., 702. 

In (1894) 4 M.L.J. 110, the Madras High Court hold art. 17 to bo inapplicable, and this 
has been affirmed in tho Full iieiich ca.so of (1910) 8 I.C. 512 : 21 M.L.J. 21 : 9 M.L.T. 3 : 

1 M.W.N. 755, whore tho previous cases including IMOOKER.TEE, J.’s judgment in 6 C.L.J. 666, 
reviewed at great length by Krishnaswami AYYAR. For the Bombay view, see 33 Bom. 
658 : 10 Born. Ij.R. 1074 : 4 I.C. 242 ; which diJTored from (1896) 22 Bom. 315. See also (1893) 
18 Bom. 209, In (1895) P.R. 104 the Punjab Chief Court required an ad vaUrrem fee on the 
value of tho share. See also U902) 15 C.P.L.R. 81 ; 120. Where the suit prays for 
recovery of possession also, an ail ralorevi has been levied : — (1900) 28 All. 340 : 3 A.L.J. 
181 : (1900) A.W.N. 38 (39) ; (1893) 18 Bom. 209. Where the suit is for declaration and 
injunction, the plaintiff can put his own valuation, sec. 7 (4) c and d, (1905) 32 Cal. 734 (739) 

: 9 C.W.N. 090. 

lY. JURISDICTIONAL VALUE -SUITS VALUATION ACT, 1887, SEC. 8— PARTI- 

TION SUIT. 

Madras. — Tlie plaintiff's valuation of his share \ — (1890) 20 Mad. 289 ; 21 Mad. 234-236, 
unless it be for general partition, then the value of the whole (1895) 20 Mad. 289 at 292 ; see 
also (1910) 21 M.L.J. 21. 

Bombay. — Plaintiff’s valuation of his share, (1890) 22 Bom. 315 ; (1906) 31 Bom. 73 : 

8 Bom. L.R. 885 ; 33 Bom. 6.58. 

Allahabad. — The plaintiff’s valuation of his share ; (1889) 12 All. 506 : 10 A.W.N. 128. 

Calcutta. — Value of the plaintiff’s share, sec. 8 being, according to this High Court 
inapplicable :— (1893) 17 Cal. 080-683. See also 6 C.L.J. 258. 

Tho underlying principles are fully discussed by MOOKERJEE J., in (1907) 6 C.L.J. 255; 
(1907) 6 C.L.J. 051 ; 13 C.W.N. 815 ; by KRIKHNASWAMY AYYAR, J., in (1910) 8 I.C. 512 ; 
21 M. L. J. 21.] 
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[8 Cal. 750] 

APPELLATE CIVIL. 

The Und May, 1882. 

Present : 

Mr. Justice Mitte": anj) Mr. Justice Maclean. 


Iluri Ram and others Defendants 

versus 

Raj Coomar Opadhya Plaintiff. " 


Suit for possession — Land purchased henami by plaintiff for defendant — 
Burden of proof — Kindence Act (1 of 1872), s. 110. 

The plairitifi sought to recover possession of certain lands, alleging that ho had boen dispos- 
sossed. The defendants, who were in possc.ssiun, alleged that, at an auction-sale, the plaintiff 
had boughti the lands henami for the defendants. Held, that the burden of proving n privid 
facie case that the land bclongtKl to the 2 >laintiff, was on him. 

This was a suit to recover possession of five bighas seven cottas of land with 
wasilat. 

The plaintiff stated that he held nineteen bighas twelve cottas of inaurasi 
kashtkari land, and further purchased, at an auction-sale, two bighas fifteen 
cottas ; that, in 128/3 (1878), one Harman, defendant No. 3 (who was the 
manager on behalf of defendants Nos. 1 ^ 2) took forcible possession of two 
bighas ten cottas in plaintiff’s maurasi holding, and of ten cottas in the land 
he had purchased at the auction sale ; but subsequently gave up possession of 
these lands, finding them unfit for indigo purposes, and lie, the plaintiff’, remain- 
ed in possession and occui)ation up to 1st December 1878; and that the 
defendants again wrongfully ousted him from possession from five bighas on 
the 2nd December 1878. 

The defendants contended that tho plaintiff* had let out to the [760] 
defendants three bighas eleven cottas out of tlie maurasi land, for the purpose 
of growing indigo ; and that tho plaintiff’ was a mere gurzidar of the defendants 
in the matter of the auction -purchase, tho defendants being the real purchasers. 

The Munsif found that the onus of proving that the plaintiff’ sublet to 
the defendants for the purpose of indigo cultivation lay upon the defendants, 
and that they had failed to estjiblish the fact ; and further found that the real 
purchasers at the auction-sale were the defendants, tho plaintiff being their 
gurzidar, but found that the idaintift’ was entitled to a decree for possession of 
a portion of the lands in dispute, the amount of wasilat to be determined in 
execution, and that the claim as to the remaining portion of the lands should 
be dismissed. 

The defendants appealed to the District Judge, who lield, that the defendants 
having alleged that the plaintiff' bought at the auction -sale benami for them, 
the burden of proof lay upon the defendants to show they were the real 
purchasers and allowed the appeal. 

The defendants appealed to the High Court. 

* Appeal from Appellate Decree, No. 119 of 1881, against the decree of J. P. Stevens, 
Esq., District Judge of Banin, dated the IGth September 1880, reversing the decree Baboo 
Tara Proaunno Banorjee, Suddor Munsif of that district, dated the 23 September 1877. 


533 



I.L.R. 8 Cal. 761 bhujendbo bhusan chattehjee v, 

Moonshi Mahomed Yusuf for the Appellants. 

Baboo Bajender Nath Bose for the Respondent. 

The Judgment of the Court (Mitteb and Maclean, JJ.) was delivered by 

MItter, J. — We are of opinion that the District Judge is in error in holding 
that, as regards plot 13, the burden of proof lay upon the defendants, and not 
upon the plaintiff. He says, “ I think that the finding of the lower Court on this 
X3oint might be defended, if the burden of proof lay upon the plaintiff to show 
that he was the real purchaser, but it lies upon the defendants to prove that he 
was not." The plaintiff in this case sought to recover possession of this plot 
alleging that he was dispossessed. Therefore, as an ordinary case, the burden 
of proof lay upon the plaintiff’ to establish a primd facie case. There is no 
reason why any difference should bo made in this case because the defendants 
say that the projDorty was purchased ben ami by the plaintiff’. Under s. 110 
of the Evidence Act it [761] is for the person who says that the party 
who is in possession of a disputed property is not the owner of it, to 
prove that he is not the owner of it. The section says — “when the 
question is whether any person is owner of anything of which he is 
shown to be in possession, the burden of proving that he is not the owner 
is on the person who affirms that lie is not the owner." In this case 
there is no dispute between the parties that tlie defendants are in posses- 
sion. The defendants say they are the owners of the plot in dispute, and it is 
for the plaintiff’ to prove that they are not the owners thereof. The burden of 
proof is on the plaintiff’, and as tiie District Judge has not come to the conclu- 
sion in favour of the plaintiff upon the evidence adduced by him, we send back 
the record to him for a finding upon tJiis point. 

As regards the other plot, and in all other respects, we do not think that 
there is any ground for interference with the decision of the lower Appellate 
Court. 

The case will be finally disposed of when the finding of the lower Appel- 
late Court upon the point stated above comes up. We reserve the costs of this 
hearing. 

Case remanded. 


[6 Cal. 761] 

ORIGINAL CIVIL. 


The 9th March, and 9th and 23rd May, 1882, 

Present : 

Mr. Justice Wilson. 

Bhujendro Bhusan Chatterjee 
versus 

Trigunanath Mookerjee and others. 

Declaratory decree — Sepecific Belief Act (I of 1877), s, 42. 

Certain truBts of a house were declared in favour of A and B for life, subject to forfeiture 
upon the happening of particular events, and further trusts in favour of the issue of A and B 
were also declared. The settlor died leaving a will under which C took an estate for his life 
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with remainder to the settlor’s son JS absolutely. E assigned his interest in the trust pre- 
mises to the plaintiff, who now sued the cMstuis qiie trnstent and C, praying that, in the event 
which had happened, it might be declared that tho life-estates of A and D had been forfeited. 
He also asked for various declarations as to his rights. 

Heldt that no declaratory decree could bo made. 

On the 6th Juno 1868, one Prosunno Coomar Tagore convoyed [762] a 
house to trustees, upon trust for the defendants Trigunanath Mookerjee and 
Tridosnath Mookerjee for life ; and after their respective deaths, upon certain 
other trusts for their issue. Prosunno Coomar Tagore died on the 30th August 
1868, leaving a will, which was disputed, and ultimately it was decided, that 
the defendant Jotendro Mohun Tagore was beneficially entitled to a life-estate 
in the testator’s property, and that, on the failure or determination of his 
estate, the testator’s only son, Ganendro Mohun Tagore, was entitled as his 
heir-at-law to the beneficial enjoyment of the testator’s estate. 

On the 12th of May 1879, Ganendro Mohun Tagore, according to his estate 
and interest it any in the trust premises, and so far only as he could or law- 
fully might, and not by way of covenant of warranty, granted the house to the 
plaintiff, his heirs, rei)resentatives sind assigns, for his and their absolute benefit, 
subject to tho trusts and provisions of the indenture of the 6th June 1868. 

The plaintiff contended that, in tho events which had happened, and which 
it is not necessary to state for the purposes of this report, the interests of the 
defendants Trigunanath Mookerjee and Tridosnath Mookerjee had become for- 
feited. and he jjrayed (a) that tho trust-deed might he construed ; (b) that it 
might be declared that tho trusts to take effect upon the death of the tenants- 
for-life wore invalid ; and (c) tliat it might he declared that he was entitled to 
the interest of Ganendro Mohun Tagore in the house. Ho also prayed — 

“ (d) That, should this Honourable Court bo of opinion that the instrument 
aforesaid does amount to an assignment, charge, or incumbrance within the 
meaning of the said indenture of the 6th day of June 1868, then such order 
may be made for the possession of the said house and for tho enjoyment of the 
rents, issues, and profits thereof by the person or persons entitled thereto as to 
this Honourable Court may seem meet : 

“ (e) That, should this Honourable Court not be of tho opinion aforesaid, 
then a new trustee or trustees of tho said indenture of tho 6th day of June 
1868 may he appointed to carry out so many of the trusts thereof as are valid 
and still subsisting ; 

** (/) That, for all or any of the purposes aforesaid, such directions may 
be given and accounts taken as may he expedient ; 

[763] “ (g) That tho plairjtiff may have such further or other relief as 
the nature of the case may require.” 

Mr. Bonner jee and Mr. Mookerjee for the Plaintiff. 

Mr. Evans and Mr. Palit for the Defendants Trigunanath Mookerjee and 
Tridosnath Mookerjee. 

The Advocate-General, Offg. (Mr. Phillips), Mr. Allot, and Mr. O'Kinealy 
for other Defendants. 

Mr. Bonnerjee contended, that this was a suit in which a declaratory 
decree ought to be made, and referred to Lady Langdale v. Briggs (8 DeGex. 
M. and G., 391), and Bam Lall Mookerjee v. The Secretary of State far India 
(L. R., 8 I. A., 46 ; s.c., I. L. R., 7 Cal., 304). [Wilson, J., referred to 
Kitthama Natchiar v. Dora Singa Tevar (L. R., 2 I. A., 169 ; s.c., 16 B. 
L. R.. 83)] . 
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For the defendants it was contended, that the present was not such a suit 
as is contemplated by s. 42 of the Specific Belief Act. 

Wilson, J. — This suit came on for settlement of issues, when it appeared 
that several issues of fact and several issues of law arose on the pleadings. 
But before the other issues could bo usefully tried, it became necessary to 
determine whether, on the plaint, any case was shown entitling the plaintiff 
to a decree. 

The plaint shows that, on the 6th of June 1868, the late Prosunno 
Coomar Tagore executed a deed, by which he conveyed a house, upon certain 
trusts, for the benefit of tlie first two defendants and their issue, all of which 
trusts, the plaintiff contends, are invalid, except those which give life-estates 
to the first two defendants. 

The plaint then shows that, under the will of Prosunno Coomar Tagore, 
the defendant, Moharaja Jotendro Mohun Tagore, takes a life-estate in the 
residuary estate of the testator, tlie remission in fee being in the testator’s son 
Ganondro Mohun Tagore ; and that, in 1879, tlie plaintiff, for a nominal money- 
consideration, and in further consideration of some covenant, the nature of 
which [7643 does not appear, obtained a conveyance from Ganendro Mohun, 
of his interest, if any, in the house, without any warranty of title. 

The plaintiff shows also that the first two defendants have dealt with 
the house in question in a way which ho alleges marks a forfeiture of their life- 
interests under the terms of the trust-deed. 

On these allegations he asks for various declarations as to his rights. He 
also asks : [His Lordship read the prayers of the ]3laint (d), (e), (f), and (g) as 
above, and continued] . 

The first question is, whether the plaint shows any title to relief other than 
a mere declaration. 

The only such relief specifically asked for is the appointment of a new 
trustee of the trust-deed. But the plaintiff is a total stranger to the trust, and 
has, therefore, no right to ask for this. 

It was further urged, though not very strenuously, that the plaint shows 
the property to have been in some way endangered by the acts of the present 
tenants-for-life, so as to entitle the ])laintiff as reversioners to some relief. But 
I fail to see any such injury or danger disclosed. 

The main question remains, whether, on the facts alleged in the plaint, 
the plaintiff shows that he ought to have a declaratoi’y decree apart from any 
right to other relief. 

Prior to the Specific Belief Act it was the law in this country, as in 
England, that a declaratory decree could not bo made unless a right to con- 
sequential relief were shown. Any doubt upon this point was set at rest by 
the decision of the Privy Council in Kathama Natchiar v. Dora Singa Tevar 
(L. R., 2 1. A., 169 ; S.C., 15 B. L. B., 83). But the Specific Relief Act 
(I of 1877), s. 42, contains provisions different from those previously in force. 
It enacts that— “Any person entitled to any legal character, or to any right 
as to any property, may institute a suit against any person denying, or 
interested to deny, his title to such character or right, and the Court may, in 
its discretion, make therein a declaration that he is so entitled, and the plain- 
tiff need not in such suit ask for any further relief. Provided that no Court 
shall make any such declaration whero the plaintiff,, being able to seek further 
relief than a mere declaration of title, omits to do b6.” 
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[768] I am not aware that there has been any authoritative determination 
of the principles upon whicli the discretion of the Court under tliis section ought 
to be exercised : and I do not propose to attempt to lay down any general 
rule, beyond this, that I think the discretion ought to be exercised with great 
caution. I have no doubt, however, that the present case is not one in which 
a declaratory decree ought to bo given. To hold otherwise would be to lay 
down that any one who claims any interest in property, present or future, 
ought to be allowed to ask the Court to give him an opinion on his title, and 
it cannot, I think, have been the intention of the Legislature to lay down any 
such rule. Beyond the fact that ho obtained a conveyance of a reversionary 
interest, the plaintiff shows no single circumstance which ought, in my judg- 
ment, to load the Court to interfere. On the other hand, to give a declaratory 
decree in such a case would be to offer direct encouragement to siioculative 
purchasers of doubtful titles. 

One other point I notice, because stress was laid upon it in argument. It 
was said that, in respect of the alleged forfeiture of tlie fii’st two defendants’ 
life-estates, some decree might be given. I cannot agree with this. Even 
assuming that the plaintiff’s contention is correct, and that the ultimate 
reversioner can enforce a forfeiture which the immediate reversioner does not 
insist upon, (a proposition which it would require stronger reasons than 1 have 
yet heard to convince me of), still the most that could be given now would be 
a mere declaration on the subject, and in addition to the general reasons 1 
have given, for not giving a declaratory decree in the case, there is as to this 
point the additional reason that the question is one in which the plaintiff can 
have no interest except in the one contingency of the Moharaja Jotendro 
Mohun Tagore dying before the first life-tenants. The suit is dismissed with 
costs. 

' Suit dismissed. 

Attorneys for the Plaintiff : Messrs, llemfry and Tlemfry. 

Attorneys for the Defendants : Messrs. Swinhoe d' Co., Baboo Kalidoss 
Bhunjo, Messrs. Sanderson cC* Co., and Baboo Ukhoy Chunder Choicdhry. 

NOTES. 

[DECLARATORY DEGREE— DISCRETION OF COURT— 

This Cc-iso was distinguished in tho circumstances in (1894) 2*2 Cal. 354 (369). See also 
(1994) P. L. R. 76.] 


[~6 Ind. JuF. 685] 

[766] ORIGINAL CIVIL. 

The 10th April, and 23rd May, 1882. 

Present : 

Mr. Justice Wilson. 

Hurro Coomaree Dossee 
versus 

Tarini Churn Bysack and others. 

Express trust — Limitation Act (XV of 1877), s. 10. 

A suit against trustees for tho purpose of charging certain property with tho trusts 
declared by the author of the trust in respect of that property and for an account, is a suit 
to follow property, and, as such, is not barred by any lapse of time. 


4 CAL.— 68 
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This was a suit for an account of trust-moneys, praying that the suit might 
be taken as supplemental to certain other suits for the same purpose. 

The plaintitf was one of the grand-daughters of one Bhuggobutty Dossee, 
who died in the year 1841, leaving a will, of which she appointed one 
Udoicliand Bysack, since deceased, sole executor, and by which she directed 
that the incomes of certain houses should be applied towards the performance 
of the worship of an idol, and that the balance should be divided in equal 
shares between the defendant Manmohini Dossee and two persons named 
Golapmoni Dossee and Hadhakanto Sett, both of wliom were dead at the time 
of the institution of tlie suit. Udoicliand Bysack died leaving a will, of which 
he appointed two executors, Uoinanath Tagore and Modan Mohun Chatterjee, 
since deceased, who acted in the trusts of the will of Bhoggobutty Dossee. 

Badhakarito Sett died in 1846, leaving the defendants, Preonath Sett 
and Romanath Sett, his sons, him surviving. Golapmoni Dossee died in 1851, 
leaving two daughters, the plaintiif and one Chandkumari Dossee, since 
deceased, her surviving. 

By the decree, dated the 14t]i of December 1857, made by the Supreme 
Court of Calcutta in two causes, in the first of which Golapmoni was the 
plaintiff and Romanath Tagore and others were the defendants, and in the 
second, of which tlie present plaintiff and Chandkumari Dossee were the 
plaintiffs and Romanath Tagore and others were defendants, it was 
declared that one Sreemutty Shibosoondory Dos'^ee was a fit and [767] proper 
person to execute the trusts mentioned in Bhuggobutty Dossee’s wilb and that 
of the surplus income of the trust-property, one- third should be paid to the 
representatives of Radhakanto Sett, one-third to the representatives of Golap- 
moni Dossee, and one-third to the defendant Manmohini Dossee during her 
lifetime, and after her death, to her representatives ; and a reference was 
directed to the Master to enquire and report what would be a sufficient sum to 
be sot apart out of the produce of the trust -property for the performance of the 
worship of the idol, but no enquiry was over made. 

By an order made in these last-mentionod causes on the 17th of Juno 
1859, it was declared, that the defendants, Tarini Churn Bysack and Nirmul 
Chand Bysack, who were the grandsons in the male line of a contemporary 
wife with Bhuggobutty Dossee, were fit and proper persons to perform the 
trusts. 

In the x)resent suit the plaintiff charged the trustee-defendants, Tarini 
Churn Bysack and Nirmul Chand Bysack, with various breaches of trust, and 
prayed (among other things) (a) that the suit might bo taken as supplemental 
to the abovementioned causes, (h) for an account, and (c) that the surviving 
trustees might be decreed to pay to the plaintiff what, upon taking the account, 
might bp found to be due to her in respect of the surplus produce of the two 
houses. 

Mr. Bonner jea and Mr. Hyde for the Plaintiff. 

Mr. Palit and Mr. Haidar for the Defendant Tarini Churn Bysaok. 

Mr. Mookerjee for the Defendant, Manmohini Dossee. 

Mr. Milter for the Defendant, Romanath Sett. 

Mr. Apcar for the Defendant, Preonath Sett. 

Wilson, J. — This case came before me for settlement of issues, and 
several questions of law were argued which I do not deal with, because the 
view which I take of the scope of the suit makes it unnecessary to do so. This 
is a suit to revive and give effect to a former suit, and all that is asked for 
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might have been obtained by orders in the former suit (which would [ 768 ] 
have been made almost as a matter of course) if the time for applying for such 
orders had not long since expired. I took time to consider my judgment, 
because it weCs contended that this suit also was barred by limitation, at any 
rate as to some portion of the accounts asked for. 

The original suit was, and this suit is, brought to enforce express trusts, 
and the plaintiff’s case is that, undrr s. 10 of the Limitation Act (XV of 1877), 
no length of time is a bar. That section is as follows ; — Notwithstanding 
anything hereinbefore contained, no suit against a i)erson in whom property 
has become vested in trust for any specific purpose, or against his legal repre- 
sentatives or assigns (not being assigns for valuable consideration), for the 
purpose of following in his or their hands such property, shall 1)0 barred by any 
length of time.” 

I was referred by the defendants’ counsel to the case of Saroda Persad 
Chatteerjee v. Brojonath Bhuttacharjcn (I. L. Jl., 5 Cal., 910). In that case it 
was hold, that a suit against a trustee, not to recover any trust-property in 
specie, but only for an account, was not within the protection of s. 10. Sitting 
as a Court of First Instance, I should have felt bound to follow this ruling had 
it been expressly in point. But I am not inclined to extend it, and the case is 
not expressly in point. The primary object of the original suit, and therefore 
of this suit, is to charge two houses with the trusts of the will of the testatrix. 
It is, therefore, a suit to follow proj^erty, and as such a suit is saved from the 
bar of limitation by s. 10. I think the plaintiff is entitled to all relief 
ordinarily given in such a suit without limitation. 

There will be a decree in terms of prayers (a), {h) and (c) of the plaint. 
Costs and all other questions are reserved. 

S?iii decreed » 

Attorney for the Plaintiff: Mr. TIart, 

Attorneys for the Defendants : Messrs. Bemfry and Bcmfry, Messrs. Beeby 
and Butter, and Messrs. Stvinhoe and Co. 


NOTES. 


[LIMITATION ACT— TRUSTS— 

See 30 Cal. 369 =7 C. W. N. 353 ; 13 C. W. N. 557 (577) - 9 C. L. J. 383.] 
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RAMANANB KUAR D. 


[=9 LA. 83 : 11 C.L.R, 149 : 6 Ind. Jup. 328 : 4 Sap.P.G.J. 316] 
[769] PKIVY COUNCIL. 


The 23rd, 25th, 26th and 29th November, 1881, and 21st January 1882. 

Present : 

Sir B. Peacock, Sir M. E. Smith, Sir K. P. Collier, 

Sir R. Couch, and Sir A. Hobhouse. 


Ramanand Kuar Plaintiff 

versus 

Raghunath Kuar and anotlier Defendants. 


[On Appeal from tlie Court of tlie Judicial Commissioner of Oudh. 


Anant Bahadur Singh Plaintiff 

versus 

Raghunatli Kuar and others Defendants. 


[On Appeal from the Court of the Commissioner of the Faizabad Division.] 


Otuih Estates Act (I of I860), ss. 8, 0, and lO—Iiecognition of trust — 
Specific Belief Act (1 of 1877), s. 42. 

Notwithstsinding th« confiscation of l.ind in Ondh, followed by its restoration under the 
Government Order of lltli ^Tarch 1858, affirming Ihti absolute title of those with whom 
summary settlements had been made, and the granting of sanads to the latter persons, with 
full power of alienation, confirmed by “ The Oudh Estates Act, 1869,” the legal owner may, 
cither by express agreement, or by his conduct, constitute himself a trustee for others as to 
the whole or part of the beneficial interest in the land, the subject of such restoration, settle- 
ment, and sanud. 

A taluqdar, deceased before annexation, had provided by will for the succession of his 
five widows, one at a time, to his estate, with remainder to a son of his nephew. Settlement 
was made with the senior widow after the mutiny ; a sanad granted to her as taluqdar, with 
full power of alienation, and her name w.is afterwards entered in the lists prepared under 
s. 8 of “ The Oudh Estates Act, 1869.” But certain of her acts were not explicable 
except on the understanding that she was abiding by the will. 

Held, in a suit by the widow next in order, that such senior widow had undertaken the 
trust of carrying out the provisu ns of tho will, and that a deed of gift made by her trans- 
ferred only her interest, which was an estate for life. 

Held also, in a suit by the remainderman for a declaration of the invalidity of the 
transfer by the widow as against him, that although declaratory relief might have been, at 
the Court’s discretion, refused to him, on the ground of his remoteness in remainder, and 
the identity of the object of his >.uit with that of the other, yet he was entitled on this 
appeal to the decree which he sought, because his suit had been wrongly decided against him 
on the merits. 

[770] Appeal from a decree of the Additional Judicial Commissioner of Oudh 
^17th July 1878), affirming a decree of tho Commissioner of the Faizabad 
Division (17th November 1877), which reversed a decree of the Deputy Com- 
missioner of the Faizabad District (2nd July 1877). 

Appeal from a decree of the Commissioner of the Faizabad Division (17th 
November 1877), affirming, save as to costs, a decree of the Deputy Commis- 
sioner of the Faizabad District (2nd July 1877). 
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These two appeals related to the succession to the taluq Sihipore, of which 
the lands were situate partly in the District of Faizabad and i)artly in that of 
Sultanpore in Oudh. Tt was formerly held by Nihal Singh, who died without 
issue in 1832, leaving five widows, of whom two died before 18.08. 

The widow then senior was Thakurain Baghunatli Kuar, the first defen- 
dant in both these suits. The widow next in order was Thakurain Eamanand 
Kuar, the plaintifY in the first suit nd one of the defendants in the second. 
The last surviving widow was Thakurain Sheonath Kuar, also one of the defen- 
dants in the second suit. By his will, dated 30th June 1831, which is set 
forth in their Lordships’ judgment, Nihal Singh had provided for the succes- 
sion of each of these widows to the taluqdari for her life, one at a time, with 
remainder to Sheombar Singh, the grandson of his brother, now repre- 
sented by the plaintiff in tlie second suit, the Aj)i)ollant Anant Bahadur Singh. 

The question was — what, with roforonce to the will, were the rights of 
the senior widow, Baghunatli Kuar, the settlement having boon made with her 
as taluqdar, followed by other proceedings, and by “ The Oudh Estates Act, 
1869,” confirmatory of her title : and it was raised by those two suits brought 
under “ The Specific Belief Act, 1877,” one by the widow next in order, the other 
by the remainderman. Botli sought a declaration that a deed of gift made on 
the 27th Eebruary 1877, by Baghunath Kuar in favour of lior nephew Bisheshur 
Baksh, was invalid. 

The taluq of Sihipore was not within the exceptions made in the order 
issued by the Governor- General in Council on the [771] 15th of March 1858, 
whereby the proprietary right in the land of Oudh was generally confis- 
cated. On the 2nd December 18o8, the summary settlement of the taluq was 
made with Baghunath Kuar, and the Circular Order of Government confirmed 
the title of the grantees of summary settlements on the 10th October 1859. 
The sanad which followed on the 15th March 1861 was to this effect : — “ The 
Government confers on Baghunath Kuar the full iiroprietary right, title, and 
possession of the estate of Sihipore, bearing a jama of Bs. 33,018, and gives 
her the power to alienate tlie estate during her lifetime, either wholly or in 
part, by sale, mortgage, gift, or bequest, as she pleases, or to declare her 
successor, and make him proprietor of the estate.” Her name was afterwards 
entered as taluqdar in the lists prepared under “ The Oudh Estates Act, 1869.”'* 

The suit of Anant Bahadur Singh, son of Bamsorup Singh, who repre- 
sented the remainderman, was dismis.sed by the Deputy Commissioner of the 
Faizabad District (Colonel J. Parkins), on the ground that the will having 
given the taluqdari right to Baghunatli Kuar for life, the settlement and 
sanad had enlarged this estate to absolute ownership, confirmed by “ The 
Oudh Estates Act, 1869,” and that no trust had been established. Bamanund 
Kuar’s suit was decreed by the same officer, who held that, in reference to the 
rights of this and the other widows, Baghunath Kuar had admitted that her 
exercise of the ‘ thakurait’ or lordship did not extend beyond her own life. 

The Commissioner of the Faizabad Division, Mr. Capper, [772] disposing 
of both appeals in one judgment, to the effect that the widow’s title was 

* This was to “ define the rights of taluqdarsand others in certain estates in Oudh, and 
to regulate the succosaion thereto.” Sections S and i. — Taluqdars with whom (a) a sum- 
mary settlement was made between l.st April 1858 and 10th October 1850, or to whom (6) a 
taluqdari sanad was granted between 1st April 1858 and the passing of the Act, to be deemed 
to have acquired a permanent, heritable, and transferable right in the estate comprising the 
villages and lands named in the list attached to the agreement, or kabuliat, executed by such 
tiiluqdar, etc., etc. Sections 8, 9, and 10 provide for the pn^paration of lists of the taluqdars 
and grantees of sauads, and that none but persons therein named are tr) be deemed tiiluqdars 
or grantees. 
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absolute under “ The Oudh Estates Act, 1869,” confirmed the dismissal of 
Anant Bahadur's suit, and dismissed Kainanarid's, with the order as to costs 
that both parties should pay their own. No further appeal in India was 
open to Anant Bahadur Singh under Act XXXIl of 1871 (“ The Oudh Courts 
Act, 1871”), 8. 17 : and the AdditionalJudicial Commissioner, Colonel Beid, on 
Ramanand’s appeal, concurred with the Commissioner, 

In both appeals 

Mr. J, F. Leith, Q.C., and Mr. J. W. H. Arathoon appeared for the 
Appellants. 

Mr, T, IL Cowic, Q.G., and Mr. J, T, Woodrose for the Respondents. 

The argument for both the appellants was, that to this case the ruling in 
Mussarfiiit Thukrain Sookraj Koomoar v. The Government of India (14 
Moore’s 1. A., J 12) was applicable. An absolute title was giyen to the person 
who was settled with as taluqdar with full power of alienation ; but this was 
as against the State and as against claimants adverse to the taluqdar. The 
taluqdar was not relieved from equitable obligations and trust to which he 
Plight be subject. Raghiinath Kuar had obtained the rights conferred upon 
her by the effect of the settlement, the sanad, and “ The Oudh Estates Act, 
1869 ” ; but her acts showed that she had recognized her own position, under 
the will of Nihal Singh, in regard to the rights of others. There had been 
admissions on her part, both before and after the summary settlement of 1858, 
to the effect that the other wddows were also entitled. The Deputy Commis- 
sioner had correctly held that, in the agreement of 14th November 1858, 
Raghunath implied that her exercise of powers did not extend beyond her own 
lifetime. Her letter also, of the 6th of January 1861, to the Government, showed 
that she had Nihal Singh’s will in her mind. The appellant Ramanand was to 
the registered taluqdar, Raghunath, in the position of a cestui que trusts Cor- 
[778]rect in regard to her, the judgment of the Deputy Commissioner had 
incorrectly disallowed the claim of the remainderman to a declaratory decree. 
Reference was made to The Widoiv of Shunker Sahai v. Baja Kashi Per sad 
(L. R., 4 I. xA., 198 ; S.C., L. R., I. A., Sup. Vol., 220), Ilardeo Buksh v. 
Jowahir Singh (I. L. R., 3 Cal., 522; S.C., E. R., 4 I. A., 178), Thakoor 
Hurdeo Bux v. Thakoor Jowahir Singh (L. R. 6 I. A. 161), Brijindur Bahadur 
Singh v. Ranee Jankee Kuar (L. R., 5 I. A., 1), Thakur Sherc Bahadur Singh v. 
Thakurain Dariao Kuar (I. L. R., 3 Cal., 645), Seth Jaidial v. Seth Sita Bam 
(L. R., 8 I. A., 215), and Ilurpiirshad v. Sheo Dijal (L. R., 3 I. A., 259). 5 

For the rosi)ondents it was contended that the case of the claimants under 
the will of Nihal Singh w is distinguishable from that of Thukrain Sookraj 
Koonwar (14 Moore’s I. A., 112), in which the respondent had given rise to an 
equitable right against himself, as taluqdar, by undertaking to protect the 
interests of others, on the understanding that they would not interfere with 
his taking the kabuliat at settlement. Again, in Hurpurshad v. Sheo Dyal 
(L.R., 3 I. A., 259). all the lands in the kabuliat, which had previously been part 
of the family estate, \vero exempted from confiscation. Neither the latter case, 
nor that of The Widotv of Shunker Sahai (L. R., 4 I. A., 198 ; S.C.. L. B., I 
A., Sup. Vol., 220), could bo cited as precedents in the present case, being 
^jhose of estates excepted from the general confiscation, and falling under a 
different head of the “ Oudh Estates Act, 1869.” 

The effect of the confiscation of 1858 had been to leave nothing upon 
which the will of Nihal Singh could operate : there having been no re-grant by 
the Government restoring expectant estates of i^ersons interested in remainder, 
as were all the devisees under the will of Nihal Singh, except Raghunath. The 
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latter alone had been recof^nizod in the settlement proceedings. It had rested 
with the Government to restore, and the restoration had been made direct to 
those with whom the summary settlement had been made, as was shown by 
the terms used. Then “ The Oudh Estates Act, 1869,” had confirmed an 
absolute title in those taluqdars who were in the position of the taluqdar of 
Sihipore, viz., Baghunath. 

[ 774 ] The expressions said, or the argument for the appellants, to have 
recognized a trust, did not go so far, but only indicated the widow’s intention of 
disposing of her property, according to wliat she know to betlio testator’s wish. 
She did not relinquish, hut asserted, the power to control the devolution of the 
estate. 

Again, neither of the appellants were entitled to declaratory decrees — 
Thakoor Deen Tewarry v. Natuah Syed All Hossein Khan (13 B. L. R., 427). 
The claim for declaratory relief by persons in the position of guardians of the 
inheritance through whom it should descend, was distinguishable from the 
claims for declaratory decrees made by reversioners who could enforce their 
rights,' if well founded, when tliey accrued ; and this distinction might call for 
the exercise of the discretion to withhold the assistance of the Court. Reference 
was made to tlie Shivarjatiya case (L. R., 2 T. A., 169; S.C., 16 B. L. R.,83), 
Garlick v. Lawson (10 Hare, App., xiv). Lady Laiujdalc v. Bnyys (8 DeGex. 
M. and G., 391 ; S.C. 26 L. J., Ch., 27), Pmnputtee lioer v. Lalla Futteh 
Bahadur (2 Hay’s Rep., 608). Manee Anand Kumrar v. The Court of Wards 
(I. L. R., 6 Cal., 764 ; S.C., L. R.. 8 I. A., 14), Act T of 1877 (The Specific Relief 
Act), s. 42, cl. (d). 

Mr. J. F. Leith, Q.C., replied. 

The Jud^mentSy of their Lordships in both appeals were delivered on a 
subsequent day (January 21st, 1882) by 

SirR. P. Collier . — First Appeal.- This suit is brought by Ramanand 
Kuar, one of the widows of Nihal Singh, taluqdar of Siliipore, against Raghunath 
Kuar, another of his widows, and Bishesliur Baksh Singh, to whom the latter 
widow had made a gift of the taluq. 

The suit is described as a suit for a declaratory decree under the 6th chapter 
of The Specific Relief Act, and the plaint prays for a declaration “ that the plain- 
tiff is reversioner and is entitled to succeed to the estate of Sihipore after the 
[ 773 ] death of the first defendant, who holds only a life-interest and is a 
trustee, anything contained in Act I of 1869 notwithstanding.” 

Then follows a short statement of facts, viz., that Nihal Singh was taluq- 
dar and owner of Sihipore ; that he died in the year 1832, leaving him surviv- 
ing five widows, of whom the first defendant is the third, and the plaintiff 
the fourth : that the first widow succeeded her husband in the possession of 
the taluq, and that, upon her death, the second widow having predeceased her, 
the first defendant succeeded in pursuance of a will of Nihal Singh, and that 
the first defendant has acknowledged that she holds a life-estate only under 
the will : and that the said defendant made a gift of the estate to the second 
defendant on the 27th February 1877. The plaint concludes thus : — 

“ The plaintiff submits that, as the first defendant is only a holder of a 
life-interest and is a trustee, the gift is invalid. The plaintiff, therefore, prays 
that she is entitled as a reversioner aforesaid.” 

It was not contested that, by virtue of Act I of 1877, s. 42, such a suit is 
maintainable. The case of the defendants was, in substance, that Raghunath 
Kuar had, by virtue of a summary settlement made with her on the 2nd 
December 1858, and of a sanad on the 15th of March 1861, followed by the 
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entry of her name on the first and third lists, prepared by the Chief Commis- 
sioner of Oudh under s. 8 of Act 1 of 1869, as published in the Gazette of India 
under s. 9 of that Act, iin absolute estate, which she had power to alienate to 
whom she chose. 

The case of the plaintili was, that, granting the legal, title thus conferred 
upon the first defendant, she has so conducted herself that she must be deemed 
in equity to be hound to liold the estate in trust, for the purpose of carrying 
into effect the provisions of her husband’s will. 

Whether or not she has so conducted herself is the question in the cause. 

The Deputy Commissioner gave judgment foi* the plaintiff, the Commis- 
sioner and the Additional Judicial Commissioner for the defendants. Against 
the judgment of the latter this appeal is preferred. 

[776] Tlie will of Nihal Singh is in those terms : — ^ 

“I, Nihal Singh, taluqdar of Silripore, do hereby declare in writing that 
I have married five wives, and therefore 1 execute this deed, and deliver it into 
the custody of Daldi Ram Pandit. After my death, my first wife should 
become the proprietor of the taliiqa and all the goods and chattels that may be 
in my house, and she shall sujij^ort the other four wives by supplying them 
with food and raiment, and they shall not claim a share in tho estate. After 
the death of my first wife, my second wife shall become the proprietor of the 
estate; on the death of the 2nd wife, my third wife sli all become the pro- 
prietor : on her death, my fourth wdfe; and on her death, the fifth wife shall 
become proprietor. After the death of all tho live wives Sheoamber Singh 
(may ho live long) shall become pi-oprietor of my estate, goods, and chattels. 

“I have reduced the above into writing in order to maintain the integrity 
of tho Sihiporo estate, and to perpetuate its name and memory. Every one in 
my house is interdicted by oath of my person to do any act contrary to the 
terms hereof. J pray Cod that any one contravening it may be visited with 
calamity, similar to what befell the people of Chittour. The Hindus are bound 
by oath of tho Ganges, and the Mahoinedans by tho Koran, to act in con- 
sonance with the terms hereof. T have no issue, and therefore I have executed 
this deed. But if 1 get a child, it shall succeed to my estate, and manage all 
the affairs. 

“ Dated this 5th day of Asarh Badi, 1238 Fasli (30th Juno 1831). 

(Sd.) SHEO DYAL MAHAJAN, 

“ Besident of Sahibganj, 

“ Witnessed by — 

“ Gurdial Kaeth of Hirdepore, and 
“ Bam Ghulam Lai of Katra.” 

With respect to the devolution of tho estate after the death of the testator, 
their Lordships adopt the view expressed by the Commissioner in his judgment 
of 17th November 1877. “ Whoever may have been considered ‘ malik,* or 

real owner, of the estate, it seems certain that none of the widows engaged 
for it as revenue-payers with Government subsequent to the death of Nihal 
Singh. Till after tho death of Harpal Singh, shortly before Annexation, the 
present holder being the senior [777] surviving widow, perhaps took an 
engagement, and was found in possession at Annexation.” 

Had the taluqdar left no will, each of the widows would, by the ordinary 
Hindu law, have been entitled to an equal share of the estate ; and, after the 
death of Harpal (who would seem to have taken unauthorized possession 
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of it), the three surviving widows — viz., the defendant, the plaintiff, and 
Sheonath the fifth widow (who has not joined in this suit), would have 
been entitled to share it. What was the effect of the sanad granted to the 
defendant by the Native Government, if d sanad was granted to her, we do not 
know ; but it may not bo unfairly presumed to have been in accordance with 
her husband’s will. 

The first material piece of evidence in the case is a letter (marked C) from 
Raghunath to Bamanand, dated 9th April 1856, about two months after the 
annexation of Oudh, in these terms : — 

Accept my good wishes and prayers for you. May God bless us both. 
Now the partition deed has been written, but considering your expenses to bo 
heavy, 1 will pay you Rs. 500 per annum, separate from Slieonath Kuar. But 
mind, you have tj maintain our position ; and, after my death, all the burden will 
fall upon you.” 

In the absence of any information relating to the ‘ partition ’ referred to, it 
is difficult fully to understand the meaning of this letter. It has been argued, 
with some force, that the payment for expenses, together with the intimation 
that the burden of the inheritance will fall on Ramanand after the death of 
the writer, is a recognition that she holds under the terms of her husband’s 
will. 

The next document relied on by tlio appellants is a cleed of compromise (as 
it is termed) dated 14tli November IBffft, by wliich it w'ould ai)pear that certain 
disputes between the widows were for a time settled. This transaction took 
place some eight months after the confiscation of Oudh (15th March 1858), and 
before anything had been done to reinstate the landowners. The instrument is 
in two parts, one executed by Raghunatli, the other by the other widows. 

The latter document (marked D) is as follows : — 

“Both of us, Ramanand Kuar and Sheonath Kuar, co-widows of [778] 
Thakur Nihal Singh, taluqdar of Sihiporo, etc., do hereby agree with our 
free will and consent and bind oui-selves in writing to Thakurain Raghunath 
Kuar, that so long as she lives slie may manage tlie affairs of the ilaka, etc., 
and out of the allowance of Rs. 400 i)er annum fixed by her to enable us to pay 
for the expenses of our winter clothing, raiment, and cliarity, and other neces- 
saries of life, wo will defray our expenses and will not indulge in extravagance. 
We will all three take our food, nice or coarse, whatever is cooked, together, 
and live in harmony with each other. Wo will not intei-fere with the manage- 
ment of the estiite. We will try to maintain and guard what was earned by 
Thakur Nihal Singh, and will not waste it by extravagance. If perchance any 
expenses are required for the protection of life, property, or zamindari, they 
shall not be incurred without the sanction of Raghunath Kuar. 

“As long as the said Raghunath Kuar lives and pays both of us according 
to the agreement heroin recorded, wo will not complain to the brotherhood or to 
the authorities ; and if we do so, we shall render ourselves liable to blame before 
God, the brotherhood, and the authorities. If God ])reserves the ilaka in its 
present condition, we will continue to receive the allow\ance mentioned above ; 
but if perchance the estate is increased or decreased, we will of course receive 
the allowance at an increased or decreased rate, as the case may be. Our 
parents, brothers, and relations will be allowed to visit us according to the 
universal custom of the country.” 

Though no express mention is therein made of the will, their Lordships 
regard this document, which recognizes the right of Raghunath to a life-estate 
in the entire property to which slie was only entitled under the will, and her 
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duty to pay an allowance to the other Avidows, which was only prescribed by 
the will, as an aillrmanco by both parties of its binding effect upon them. 
Shortly after this — viz., on the 2nd December 1858, a summary settlement of a 
number of villages was made with the defendant for three years. 

The principal difTiculty in tliis case arises from the conduct of the plaintifl. 

Subsocpient disputes arose, in the course of which the plaintiff repudiated 
this agreement or compromise, and indeed denied its existence ; while, on the 
other hand, the defendant in tlio most explicit terms set up the will, and claimed 
her rights under it. 

[779] On the .‘iOth March 1 8*59, the plaintiff presented a petition to the 
Hevenue authorities, praying that she might bo recorded as owner of one-third 
of the estate — a claim in direct opposition to tlie vvill. On the question being 
referred to tlie talisildar, the defendant again sot up tlie will, defended her exclu- 
sive possession under it, succeeded in her defence, and retained possession of 
the whole estate. 

The litigation seems to have been ended by the following sulehnama, or 
deed of coinp.'*omiso, on the 9th December 1859 : — 

“We, Musst. Kawal Jhari Kuar, jdaintiff, and Raghunath Kuar, defen- 
dant, widows of Nihal Singli, deceased, taluqdar of Sihipore, Pargana Sultan- 
pore, declare herein tliat : — 

“ Whereas there lias been going on a dispute between both of us about the 
sliare of inlieritance, and the case was pending in tlie Court, the Deputy 
Commissioner of Faizabad personally came to Khapradih and disposed of the 
dispute with our mutual consent in the following manner; — that residing in 
Gaura or in Sihipore Khas, Kawal Jhari, plaintiff, shall got from Raghunath 
Kuar, defendant, Rs. 150 in cash per annum for her expenses. Consequently 
we, the plaintiff and the defendant, having compromised, have recorded these few 
words as a deed of comjiromise (sulehnama), that it may serve as a document 
for the future. And if ever we bring a claim in this matter we shall render 
ourselves amenable to Government. 

“ Dated this 9th day of December 1859, corresponding with the 14th of 
Aghan Sudi.” 

In January 1861, a letter, probably a circular letter, was sent to the defen- 
dant, no copy of which is, unfortunately, to bo found in the record, and whose 
purport can only be collected from her answer, which is in those terms (it is 
called document E) 

“ Sir, — I have the h mour to acknowledge the receipt of your parwana 
(letter), dated 7th December 1860, inquiring as to whom I wish to bequeath my 
estate after my death and what relationship he boars to me. 

“ Sir, so long as I live I shall continue to he the proprietor and mistress 
of my estate. After my death my rival widows Musst. Sheonath Kuar and 
Ramanand Kuar, sliall succeed to my heritage and the estate. Hut I must note 
that none of my two rival widows shall have power to alienate by gift, transfer, or 
grant to any of their [780] relatives, or to any stranger after my death, except 
Ram Sarup Singh and Balbbadar Singh, taluqdars of Khapradih. After my 
death and after the death of the two rival widows. Ram Sarup Singh and 
Balbbadar Singh, taluqdars of Khapradih, shall inherit the estate and all our 
legacy. The said taluqdars are my great grandsons as described below. 

“ My husband, Thakur Nihal Singh, had an elder brother, Ganga Parshad 
Singh. My husband was killed and left no issue. Ganga Parshad Singh 
had three sons, Shoo Sow 9 .k Singh, Hubdar Singh, anS Harpal Singh. Harpal 
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Singh also was killed and loft no issue. Hubdar Singh had a son, by name 
Bhairon Singh, who died during the lifetime of his father ; soon after Hubdar 
Singh was also killed. Sheo Scwak Singh had a son, by name Sheoambar 
Singh. The latter has left two sons, Bam Sarup Singh and Balbhadar Singh, 
taluqdars of Khapradih, who shall succeed us and inherit all property. 

“ Petition of Raghunath Kuar, taluqdar of Sihipore, etc., Pargana Sultan- 

pore. 

“ Dated this 6tii day of January 1861.” 

It should be mentioned that another translation of this letter represents 
the inquiry to have been “ whom slie wished to appoint hh her successor.” 

On the 15th of March following the defendant received a sanad, whereby 
an estate of inheritance .according to the law of primogeniture, together with 
full power of alienation was granted to lier. 

The letter ot the 6th January is treated by the two Appellate Courts as 
simply a will, revocable by the testatrix and revoked by her when she made the 
gift to her nephew, the second defendant, who, it may he stated, is not a mem- 
ber of her husband’s family. If it liad stood alone it might have been so 
treated, according to the view of this Committee in the case of IJ iir pur shad v. 
Sheo DyaL (L. R. 3 1. A., 259) with reference to a somewhat similar docu- 
ment, but which, having been acted upon, was there treated as amounting to a 
conveyance inter vivos. But looking at the document in connection with 
the will of Nihal Singh, the other documents, and the conduct of the 
defendant in the suit before the Revenue authorities, tlieir Lordships regard it 
[781] rather as a declaration that on hei* death the estate would devolve 
according to the directions of the will. 

The doctrine that, notwithstanding the confiscation of the land in Oudh 
by the proclamation of Lord Canning, its restoration by his Circular letter of 
10th October 1859, affirming the absolute title of tlie grantees of summary 
settlements, and the granting a sanad with full power of alienation confirmed 
by the Oudh Estates Act of 1869, the legal owner may, either by express 
agreement or by his conduct, constitute himself in equity a trustee for others 
as to the whole or part of the beneficial interest, has been aflirmed by many 
decisions of this Board. 

This doctrine was first laid down in these terms in the judgment delivered 
by Lord Justice James in tlie case of Thukrain Sookraj Kounwar v. The 
Government (14 Moore’s I. A., 112) : — 

“ It (the Government letter of lOtli October 1859) gave the registered 
taluqdar the absolutely legal title <as against the State and against adverse 
claimants of the taluqdari, but it did not relievo the taluqdar from any equit- 
able rights to which, with a view to the completion of the settlement, he might 
have subjected himself by his own valid agreement. In tliis case the appellant 
was the acknowledged cestiu que trust of tlie registered taluqdar, who bound 
himself expressly in writing that he would respect her rights if she would 
permit him to be alone so registered.” 

In the casje of The Widoio of Shankar Sahai v. Baja Kashi Persad (L. R., 
4 I. A., 198 ; S.C., L. R., I. A., Sup. Vol., 220) it was held that, with respect 
to a one-third share of seven villages in the taluq, the Raja had, though no 
formal deed or writing was produced, by his admissions at the time of the 
summary settlement, constituted himself a trustee for the plaintiff so as to be 
bound to account to her for a one-third share of the rents and profits. 

The doctrine was further illustrated by the case of Thakoor Hurdeo Bux 
V. Thakoor Jawahir Sin^h (L. R., 6 I. x\., 161). The evidence being unsatis- 
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factory, tijo case was remitted for retrial on the following issue, — viz,, “ Whether 
the rospoudent has, in any or what manner, agreed, or become bound, to 
hold the villages comprised in the [782J summary settlement and sanad, or 
any or what part thereof, in trust for the appellant.*’ 

On the case again coining liofore this Board, their Lordships observe, — 
“ The actual relation of the appellant, respondent, and Parbut Singh (who was 
no party to the appeal) remained that of a joint and undivided Hindu family 
from the date of Lord Canning’s proclamation up to the quarrel and removal 
of the respondent to Kaswara in 1865. The Commissioner also found, and 
correctly in theif Lordships’ opinion, that the evidence proved that, during that 
period, there had boon a joint interest in and common management of the pro- 
perty. Such an interest could not have existed unless the defendant had 
consented that the villages should be held as the joint property of the family. 
Their Lordships are of opinion that the facts so found, coupled with the statement 
of the defendant in liis apidication for a summary settlement, to the effect that 
Hardeo Bux was his partner, and with his deposition on the 8th July 1859, in 
which he stated that the custom ])revailing in his family was that, if his 
cousins, moaning the plaintiff and Parbut Singh, who were his partners, should 
claim, they would get tliem divided, afford sufficient grounds to justify their 
Lordships in presuming that, up to the time of tlie quarrel in 1865, it was the 
intention of the defendant that tlie villages included in the summary settlement 
and sanad should he held by him in trust for the joint family and as a joint 
family estate, subject to t!ie law of the Mitakshara.” 

The principles of equity laid down in these cases (to which others might 
bo added) appear to their Lordships to ajiply to the facts of the present case. 

The defendant Raghiinath all along, certainly from April 1856 to the time 
when she obtained the sanad, hold herself out as claiming the estate under the 
terms of her husband’s will. 

At the time of the summary settlement with her, on the 2nd December 
1858, the agreement or compromise of the 14th of November previous, which 
their Lordships interpret as a recognition by all the three widows of 
that will, seems to have been in force. Although the junior widows soon 
after repudiated that compromise, and the plaintiff claimed in a suit one-third 
[783] of the property, the defendant succeeded in defeating her by setting up 
the will, and tlie suit ended in a second conq^romiso of the 9tli December 1859, 
which, though not clearly oxi)rossed, their Lordships regard as in effect recog- 
nizing the position of the defendant which she claimed. This compromise, as 
far as appears, remained in effect until January 1861, when the defendant 
executed document E, \n iiich has been before referred to, and which, coupled 
with the surrounding and preceding circumstances, their Lordships regard as a 
declaration by Ragunath that she held the estate in trust — a trust which would 
bind her heirs — to carry into effect the provisions of her husband’s will. It is 
said that notliing was done by Ramanand in consequence of Raghunath’s 
affirmance of the will, and tliat she was in no way damnified thereby. But their 
Lordships think it very difficult to maintain that position. It is true that 
Ramanand’s former claims are quite inconsistent with her present claim. But 
then she has been defeated, and Raghunath has succeeded. Without the will 
the two would have been ordinarv Hindu widows, and Raghunath would not have 
been in a position to claim the sole benefit of the two settlements and of the 
sanad which were granted to hor. Document D is dated eighteen days before the 
summary settlement. Document E is dated about ten weeks before the sanad. 
At two critical points of time we find Raghunath the author of formal and 
important documents, which, though they do not e^jpressly mention the will, 
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are not explicable except on the supposition that she was abidin;^ by the will, 
which, on other occasions, she expressly set up and successfully used as a 
defence to her possession. They are, therefore, of opinion that the plaintiff is 
entitled to the relief she prays for, viz,^ that it may be declared that she is 
entitled to succeed to the estate after the deatli of the first defendant. It 
follows that the deed of gift to the second defendant could confer no more than 
the life-interest of the ffrst defendant. There is no prayer to set that deed 
aside, and if there had been, it could not liave been effectual, inasmuch as the 
deed is not wholly void but operative to convey a life-estate. 

Their Lordships will humbly advise her Majesty that the [ 784 ] judgment 
appealed against bo reversed, tliat a declaration to the effect abovomontioned 
be made, and the costs of both parties bo paid out of tho estate. 

2nd Appeal . — This suit was brought by Earn Sarup Singh, who was a son 
of Sheoambar Singh, to whom the estate was given in remainder after the life- 
estates of the widows, by tho will of Nihal Singli, which has been before set 
out. Earn Sarup having died, leaving the plaintiff, his son, and Earn Sarup's 
brother, Balbhadar, having also diod without issue, tho present plaintiff' succeeds 
to all tho rights of Sheoambar. 

He brings his suit against the defendants in the former suit, with whom he 
has joined the two junior widows, for a declaratory decree under the Specific 
Relief Act, and prays to have it declared “ that the deed of gift, dated the 27th 
day of February 1877, is invalid against the plaintiff', who is a reversioner, 
because the donor, tho first defendant, held only a life-interest, and is a trustee, 
anything contained in Act I of 1869 notwithstanding.” 

In their Lordships’ opinion, the plaintiff, having, in terms of the English 
law, a vested remainder immediately after the life-estates, is entitled, under the 
Specific Relief Act, to maintain this suit. 

The question is, whether the first defendant is to be declared, quoad the 
plaintiff', to hold tho estate in trust for carrying into effect the provisions of her 
husband’s will. 

Tho evidence in this case differs in some ros])oct from that in the former 
case. The exhibits C and D (of the dates 9th April 1856 and 11th November 
1858 respectively) are not in evidence. 

The proceedings in tho suit which has been referred to, of Ramanatli 
against Raghunath, are in evidence. 

Exhibit E (tho letter of 6th January 1861) is in evidence. 

In addition to these, two documents of some importance were tendered, 
one being a letter of defendant to the present plaintiff, of the 18th January 1870, 
marked * Be ' ; another letter of the same date, marked ‘ Alif, ’ written (as 
alleged) by her agent, and referred to in the first letter. With respect to 
[ 786 ] these documents, the Deputy Commissioner thus express himself : — 

“ The letters Alif and Be remain for consideration as to the alleged 
admissions of trust. Alif was put in, it was said, only because it was referred 
to in B6, so it will suffice to consider the value and effect of the latter. The 
defendant, Raghunath Kuar, if she wrote this, informed the plaintiff that she 
would do ^nothing contrary to the writing of the Thakoor ; ’ that he had been 
falsely informed that she meant to write a deed in favour of Bisheshur Buksh 
(defendant 4). A witness, Kunj Behari Lai, deposes that ho wrote B^ for the 
defendant, being at tho time in her service ; other witnesses depose that the 
signature to this letter is defendant’s. The letter is denied. It is pointed out 
that Alif and Be were not filed with the plaint, nor alluded to in any way. 
This fact, a very important one, certainly renders the genuineness of these 
papers doubtful ; whether genuine or not, B^ contains only a promise, and doee 
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not create any fiduciary relations, if none previously existed between the plain- 
tiff and defendant. Tfiere is nothinji in tlie promise which ^ives it any leiial 
force.” 

He dismissed the suit. 

The Commissioner, who atlirmod this judj^ment, makes no distinct allusion 
to these letters. 

The judgment of the Deputy Commissioner and the Commissioner being 
concurrent, no appeal lay to tlio Judicial Commissioner. The present appeal 
is brought from tlie judgment of tiie Commissioner. 

Although the Deputy Commissioner throws some doubt on the genuineness 
of the two letters^ — chielly, it would api^ear, on the ground that they were not 
filed with the plaint (they seem to have been filed before the settlement of the 
issues),— he does not reject them, but considers their effect. As several 
witnesses testify to the signature of the defendant to * ’ and there is no 

contradiction of their testimony, and as Janki Lai, the writer of ‘ Alif, ’ testifies 
to his own handwriting, their Lordships do not deem themselves justified, in 
the^ absence of a finding by tlie Court below that the witnesses wore not to be 
believed, in rejecting the letters. ‘ Be, ’ is in these terms 

May Cod assist us. You will know the particulars from this letter and 
from that of Janki Bam. 

[786] ‘ -brom Thakurain Raghunath Kuar to Bam Sarup Singh : 

“ My dear Ram Sarup Singh. After my good wishes to you, 1 pray God 
to keep us in good health. 

“ I have received your letter, have become acquainted with its contents, 
and have been satisfied. Bhagwant Singh, Lalla Gurparshad, Pandit Gurdyal 
Bam, and Chandka Singh paid a visit to me in person, and related all the 
particulars to me verbally. The report tliat you have received from the second 
wife to the effect that I wish to make a bequest in favour of Bisheshur is 
altogether false ; she wishes to incite a quarrel between you and me. I do not 
wish to contravene the instructions given by my husband, either by thought, 
word, or deed. 1 am surjirised that, although I have twice represented to the 
Government authorities my intention to comply witli the instruction imparted 
by my husband in favour of your father, you are not satisfied, and are easily 
led away by others. I beg to assure you that nothing will bo done contrary 
to the will of my husband. 

“ You will learn the other particulars from Janki Lai’s letter. The rest 
is all right. 

“ Dated Asarh-Badi 5th, 1277 E. 18th June 1870.” 

‘ Alif ’ is in these terms : — 

“ From Janki Lai to Thakoor Ram Sarup Singh : 

" Sir,— After compliments, 1 bog to state ♦^^hat may it iJease God to keep 
you in good health, which is advantageous to me. Having taken leave of you, 

I arrived at Sihipoie yesterday, and related all the particulars to Thakurain 
Sahab. Lala Gurparshad, Chandka Singh, Bhagwant Singh and Gurdyal Ram 
came to-day to the Thakurain with your letter to her, who is going to send 
you a reply. Lala flurparshad and Gurdyal Ram will give you all the par- 
ticulars verbally. Thakurain Sahab takes thousands of oaths to the effect 
that nothing will over bo done contrary to the written wishes of Thakur Nihal 
Singh, and tliat the second wife to Thakur Nihal Singh is trying to instigate a 
false quarrel between you and her, Thakurain Sahab. You may, therefore, 
rest assured that no other plan is set on foot. The Thakurain wishes to make 
over one gr two villages to Bisheshur from the estate lying on the west, with 
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your sanction, which, she says, will be obtained, so that there may be no 
dispute or litigation hereafter. The rest is all right. 

“ Dated Asarh-Badi 5th, 1277 Falsi. 

The proceedings in the suit of Bamanath v. Baqhunath refeiTed to the 
Tehsildar, wherein Raghunath insisted, and successfully, that she held under her 
husband’s will, could not [787} have been unknown to the rest of the family. 
The present plaintiff, the reniainde. man, may well have relied on the expressed 
intention of Raghunath to observe that will, and may have therefore 
thought it unnecessary to dispute her claims to a sanad. Their Lordships have 
already intimated their view of her letter of the 6th January 1861, that it 
was a declaration of trust on behalf of those interested under Nihal Singh’s 
will, including the remainderman. But it must be here noticed that the 
present plaintiff*, on the Jith of ^farch 1862, pi-esented a ])etition, wherein he 
ignored the will of Nihal Singh, and imimgned as invalid this very declara- 
tion of trust, contending that lie had a piesent right to the estate, or at the 
least was next in reversion to Raghunath. 

If his case had rested here, their Lordships would not have boon disposed 
to make in his favour a declaration of a tmst which he had expressly repudiated. 
But the letters ‘ Alif ’ and ‘ B^. ’ give a different aspect to the case. The order 
made after his petition is, that he bo directed to apply to Raghunath. What 
correspondence upon this took place between tliem can only bo conjectured 
from these two letters. It would seem from them that the plaintiff no longer 
disputed the life-interest of Raghunath or the will of Nihal Singh, but had 
received some information that she intended to make an absolute gift of 
the estate, whereupon Raghunath refers to her reiiresentation to the Govern- 
ment of the 6th January 1861, and to some subsequent representation to the 
same effect, for the jiurposo of reassuring him of her intention to comply with 
her husband’s will, and quitting his suspicions that she intended to avail her- 
self of the full ])Owers contained by her sanad. According, then, to the evidence 
in this suit, Raghunath has herself given a significance to her declaration of the 
6th of January 1861, which still more clearly fastens ui)on her the obligation to 
abide by it. She treats it as a wrong done to her that she should bo suspected 
of any intention of departing from her husband's directions. And this places 
it beyond doubt that the declaration in question, which, as before observed, 
does not expressly mention Nihal’s will, is really founded upon it, and treats it 
as a direction obligatory in conscience if not in law. 

[788] Their Lordships, however, think that two concurrent declaratory 
suits were unnecessary at the present time, and that it would not have been 
unreasonable if the first Court had, as a matter of discretion, declined, under 
the circumstances, to grant declaratory relief to the more remote remainder- 
man. That, however, was not done. Ram Sarup’s suit has been decided on 
the merits, and decided against him, as their Lordships think, wrongly. They 
will, therefore, humbly advise Her Majesty tliat the appellant is entitled 
to the decree he asks, but without costs, nor do they give any costs of this 
appeal. 

Both appeals allowed. 

Solicitors for the Appellants in both appeals : Messrs. Watkins and Lattey, 

Solicitor for the Respondents in both a])poals : Mr. T, L. Wilson. 

NOTES. 

[DECLARATORY DECREE— SUIT BY REYERSIONER— 

See tho Notes to Rani Anand Knar v. Tfie Court of Wards, G Cal. 7G4 in the Law 
Reports Reprints, Gal. Vol III ; also 13 Mad., 195 (197) ; 32 Gal., 62 (70) : 9 0. W. N. 25 ; 
10 Mad., 1 (9) ; 5 O.C. 360 (3G5) ; 29 Mad., 390 : 1 M. L. T. 183 : 16 M. L. J. 307 ; 8 O.C., 
124.1 
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HEMANGINI DASI V. 


[ 8 Cal. 788 : 11 C. L. R. 870 : 7 Ind. Juf. 17 ] 

APPELLATE CIVIL. 

The SOth February, 1882, 

Present : 

Mr. Justice McDonell and Mr. elusTicE Field. 


Hemangini Dasi Plaintiff 

vei'siis 

Nobin Oh and Ghose and others Defendants. ' 


Trustee and Cestui que trust — Limitation — Will — Void gift — Residue — Oift 
of interest — Share of rents and profits — Corpus of estate, 

A by his last will and testament gave his property to trustees, partly in trust for religious 
and other purposes, and partly to pay thereout to certain persons and their heirs for ever 
certain annuities, being fixed portions of the net profits of a certain estate called the Hurro 
estate, which amounted to Rs. 8,1.50. A died in November 1803. On the 11th of August 1879, 
the heir of one of the annuitants instituted suit claiming a share under the will, and asking 
fora partition of that share. The plaintiff alleged besides, that certain of the trusts and pro- 
visions in the will were invalid in law ; that, consequently, a large portion of the testator’s 
property remained undisposed of at his death, and she claimed a share of this residue as one 
of the heirs of the testator. 

£789] Held that, under the circumstances, the gift of the share of the rents and profits 
amounted to a gift of a share in the corpus of the estate ; and that, in respect of that portion 
of the plaintiff’s claim, the suit was not barred by limitation. 

Khcrodemmey Dossee v. Doorgnmcniey Dossee (2 C. L. R., 112 ; s.c., on appeal, I. L. R. 
fi Cal., 466), Greendcr Chunder Ghose v. Mackintosh (T. L. R., 4 Cal., 897), Anund MoyeDahiy, 
Grish Chunder Myti (I. L. R., 7 Cal., 772) Mannox v. Greener (L. R. 14 Eq., 46C), and 
Sookmoy Chunder Dass v. Mmwhari Dossee (I. L. R., 7 Cal., 2G9) cited. 

Where an estate is given by will to trustees for religious and other purposes some of 
which are invalid or fail, the heirs of the testator may be barred by limitation from recovering 
the portion undispo.sed of, though they might still bring a suit against the trustees to compel 
them to properly administer the trusts which had not failed. 

This was a suit foi* the interpretation of the will of Hurro Mohun Ghose, 
for a declaration of the rights of the several parties to tlie suit thereunder, for 
a declaration as to the plaintiff’s sliare in the property left by Hurro Mohun, 
and for possession of her share. The facts of the case and the will of the 
testator are sufficiently set out in the judgment of Mr. Justice FIELD. The 
following is a genealogical table of the parties : — 

HURRO MOHUN GHOSE 
(died in Aughran 1270. Novcmbor-Dcccmber 1863). 


Shyam Chand Troilukhya Moni Gobind Moni 
(died before (defendant). (defendant). 
tOHtator). 


Nobin Chand Nistarini Dasi 
(defendant). (died before 
testator). 


Aubinash Chunder Gopal Chunder Atul Chunder Roy Lall Arnrito Lall 

(died in 1271, 1864). (defendant). (defendant). (defendant), (defendant). 

I 

Hemangini 

(plaintiff). 

* Appeal from Original Decree, No. .332 of 1880, against the decree of Baboo Bhoobun 
Chunder Mookerjee, First Subordinate Judge of the 24-Parganas, dated the 27th September 
1880. 
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The judgment of the Court of First Instance was confined to the following 
issues : — (i) Is any portion of the relief claimed by tlie plaint barred by the 
law of limitation ? (ii) is any and what portion of the will of Hurro Mohun 
Ghose illegal or invalid ? The second issue was argued first. In respect of 
the Muddunpore property, the Judge said : ** The intention of the teistator was, 
no doubt, to create Muddunpore a debuttur [790] proi)orty, and the arguiiients 
of the defendants’ pleader wore addr':*ed in support of this view. Looking to the 
entire will and to all the purposes for which the profits were to be spent, and 
to the authorities noticed below, I come to the conclusion, that the profits of 
Muddunpore being intended to be spent for religious, cliaritable, and secular 
purposes, it must be considered as a secular ])roperty subject to the religious 
and charitable bequests as si)ecified by the testator and not purely dedicated 
for religious and charitable inirposos. ” On this point the learned Judge cited 
Bam Gopal Banerji v. Sih Kissau Banerji (Montriou on Hindu Wills, p. 178), 
Sonatun Bysach v. Sroemutty Jmiyul Soonriu/a Dussrn (8 Moore’s I. A., 60), 
Promotho Dossee v. liadhica Persaud Dutt (14 B. L. R., 175), Ashntosh Dvtl v. 
Dooiga Churn Chatterjra (I. L. R., 5 Cal., 438), Joy Naniin Mitior v. Coloin 
(unreported, referred to in Montriou on Hindu Wills, p. 185), and Dwarka Nath 
by sack v. Burroda Persaud By sack (1. L. R., 4 Cal., 443). 

As to the Hurro estate, the learned Judge said on the second issue : “ The 
next ground of attack relates to the Hurro estate, the net profits whereof, 
Rs. 3,150, wore to bo enjoyed as annuitios by the hoirs-at-law and others, and 
their descendants, and to meet collection charges, etc., (in the following 
manner) : — 

Rs. A. Cr. C. K. Rs. A. P. 

Aubinash Chunder Gliohii, plaintiff’s father ... 800 10 18 1 I 

Gopal Chundcr Ghoso ... ... ... HOC) 10 18 1 1 

Atul Chundor Ghose ... ... ... 8()0 10 13 1 1 


1,100 0 0 0 0 1,100 0 0 

Nobin Chunder Ghose, testator’s second son and executor ... ... 1,100 0 0 

Nistarini and her sons ... ... ... ... ... 300 0 0 

Charges of embankment, inclusive of collection of rents ... ... 500 0 0 

Annual pay of Nobin (IJhaiid Ghoso on account of supervision ... ... 150 0 0 

Total 3,150 0 0 


“ The testator provided that the said annuities should be given to the said 
annuitants and their heirs for ever for their maintenance ; that tliey shall not 
partition the said Hurro estate, nor sell, mortgage, or make a gift of it ; if they 
do, that shall be null and void to all intents and purposes.” On this part of the 
[791] case, the learned Judge cited Krishnaramani Dasi v. Ananda Krishna 
Bose (4 B. L. R., O. C., 231), Tagore v. Tagore (L. R., I. A., Sup. Vol., 47 ; 9 B. 
L. R., S77)fBoymoney Dossee v. Baggonath Sein (1 1. J., N. S., 14:), N i ta i Charan 
Pyjie y. Gunga Dasi (4 B. L. R., O, C., 265), Kumara Asmia Krisima Deb y, 
Kumara Kumara Krishna Deb (2 B. L. R., O. C., 11), Nobo Krishna Mitter v. 
Hurish Chunder Milter (Macnaghten’s Cons., on Hindu Law, p. 323), and Elio- 
kassee Dossee y. Durponarain By sack (1. L. R., 5 Cal., 59), and held, that the 
restraint on alienation was void, and that the surplus should go to the testator’s 
heirs-at-law. 

On the issue of limitation, the learned Judge held, that the plaintiff’s suit 
was barred, citing Kherodemoney Dossee v. Doorgamoney Dossee (2 C. L. R., 
112 ; S.C. on appeal, I. L. R , 4 Cal., 455), Grecnder Chunder Ghose v. Mac- 
kintosh (I. L. R., 4 Cal., 897), Chundrabullee Debia v. Luckkec Debia Chowdh- 
ranee (1 Sutb. P. C. Cas., 602), Act XV of 1877, Sched. D, Arts. 123, 127, 144, 
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and Appooiar v. Bam Suhhu Aijyan (11 Moore’s I. A., 75). Tlie plaintiff 
appealed to the High Court. 

Mr. Branb^on, lAdhoo Nil Madhub Bose, ixndi Q^oo Jadub Chunder Seal 
for the Appellant. 

Mr. Evans, Baboo Mohiny Mohim Boy, Baboo Troilakhyanath Miller, 
and Baboo Debendro Chunder Ghose for the Respondents. 

Mr. Branson. — The learned Judge is in error in applying the law of limi- 
tation to this case. Nobin Ohand Chose, as executor, takes no interest in the 
estate ; the estate is in the beneficiaries — Kherodemoney Dossee v. Doorgamoney 
Dossee (2 C. L. R., 112 : S.C., on appeal, I. L. R., 4 Cal., 455) ; and they are 
entitled to the whole estate subject to the cliarge in favour of the idols — Ashu- 
losh Dull V. Doorga Churn Chattcrjce (I. L. R., 5 Cal., 438). The gift of the 
income to the plaintiff is erjuivalent to the grant of a share — Sonalim Bysack 
V. Juggid Soondiiree Dossee (8 Moore’s 1. A., 66) and Dowling v. Dotvling (L 
R., 1 Eq., 442 ; S.C., on appeal, 1 Chan., 612). The Judge has misconstrued 
* Kherodemoney' s case (2 C. L. R. 112: s.c., on appeal, I. L R. 4 Cal. 455). 
Here we are claiming under the trust whereas in Kherodemone'y case 
(2 C. L. R., 112: s.c., on appeal, I. L. R., 4 Cal., 455), the plaintiff’s 
claim was [793] altogether dehors the will. Tn Kherodemoney' s case (2 C. 
L. R., 112 ; S.C., on appeal, 1. Jj. R. 4 Cal., 455), the husband had provided for 
the wife. There the executor had nothing in trust for the widow. The property 
was to be held on a trust with which she had nothing to do. Here we have been 
paid our share up to suit, and Kherodeynoney' s case (2 C. L. R. 112 ; s. C., on ap- 
peal, 1. L. R., 4 Cal. 455) does not apply. Tliere is nothing adverse in the circum- 
stances of tlie case at present before the Court. [FIELD, J. — What is the trust 
in this case ? Are you suing to enforce that trust ?J 1 sue to have my share 
allotted to me. | Field, J. — That is not suing to enforce the trust. How can 
you claim the benefit of s. 10 of the Limitation Act ?J I don’t claim the benefit 
of s. 10. Kherodemoney' s case (2 C. L. R., 112 : S.C., on appeal, I. L. R., 4 

Cal., 455) does not ap])ly to me. I luive a right to a share under the will, 
and claim to have that share allotted to me. I am suing to enforce the trust 
which is for my own benefit. In Sookmoy Chunder Dass v. Monohari Dossee 
(I. L. R., 7 Cal., 269), no question of limitation was raised, and that case was 
similar to the present. [Mr. Evans. — So far as 1 recollect, the question of 
limitation did not arise there, as some of the parties were minors at the death 
of the testator.] 

Mr. Evans for the Respondents. — The main claim of the plaintiff’ is dehors 
the will, and is really a chiim for possession, and is, therefore, barred. She 
only asks for the will to be construed as incidental to her main claim. Even 
supposing her main object was to get the will construed, she would be barred, 
because all suits are included within the Limitation Act, s. 4, and in that case, 
cl. 118 of the second schedule would govern this suit. 

The Judgment of the Coui*t (McDonell and Field, JJ.), was 
delivered by 

Field, J. — The position of the parties in this case will appear from the 
genealogical tree to be found at page 4 of the paper-book. Hurro Mohun 
Ghose, the testator, died in .\ghran 1270, that is, November 1863. He left a 
will executed on tlie 4th Assar 1268 (17th June 1861). As to the factum of this 
will there is no dispute before us, and the present case is concerned solely 
with the construction to be put upon the paragraphs of this [798J 
instrument. Hurro Mohun had two sons, Shy am Ghand and Nobin Ohand, 
and three daughters, named Troilukhya Moni, Gobind Moni, and Nistarini, 
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Of the two sons, Shyam Chand died in 1257 (1850), during his father's life- 
time, and left three sons, — vis., Aubinash Chundor, Gopal Chunder, and Atul 
Chunder, all three of whom are mentioned and provided for in the will. 
Aubinash Chunder died in 1271 (1864), about a year after his grandfather, and 
the plaintiff in the present case, Hemangini, is his only daughter and heiress. 
Nobin Chand survived his father Hu»'ro Mohun, and is defendant No. 1 in the 
present case. Troilukhya Moni and Gobind Moni, defendants Nos. 4 and 5, 
were widows, residing in their fathers house. Nistarini, the third daughter, 
dicfl in 1269 (1862), before her father’s death, but after the execution of the 
will ; and left two sons, Roy Lall and Amrito Tiall, who are defendants Nos. 2 
and 3. The remaining defendants, Nos. 6 and 7, are the other two grandsons 
of Hurro Mohun, or sons of Shyam Chand, — namely, Gopal Chunder and 
Atul Chunder. 

The will is to he found at page 13 and following pages of the paper- book. 
After the usual recital that the testator is old, sulforing from disease, and likely 
to die, the will contains the hjllowing passage : — “ My youngest son and heir 
Nobin Chand Ghoso, and Aubinash Clumder, Gopal Chunder, and Atul 
Chunder Ghose, three sons of my late eldest son Shyam Cliand Ghose, or their 
heirs, shall not be competent to act contrary to the provisions of this will.” 
Then we have a recital of the property belonging to the testator ; and after 
this recital, in the first paragraph, the will provides as follows “ My self- 
acquired first Abad, Mouza Muddunpore, Parganna Medanmulla, now fetches 
an annual profit of Rs. 2,000, after i)aying the rent due to its zamindar. Out 
of which, after paying Rs. 500 for the salaries of the karpurdazes and the 
expenses of erecting dams, there remains a balance of Rs. 1,500 (one thousand 
and five hundred rupees), wliich — that is, the said Muddunpore Al)ad,-"'T do 
set apart for the better j)erformance of my usual turrj of service of the deity 
Gobind Ji for four months, for the feeding of mendicants and travellers, for 
the celebration of the annual festivals of Durgutshab and Dole .Tatra, for the 
repair of the [ 794 ] road in front of the house and the outer apartment of the 
house, together with the daian, for the celebration of the daily and occasional 
rites and ceremonies, and for tlie distribution of alms and other virtuous acts. 
My heirs shall have no right to the same. Besides the above property, the 
second Abad, Mouza Hadul, Mouza Sonegohalia, and Mouza Malunga, etc., 
Parganna Medanmulla, acquired by me, as well as my ancestral and self- 
acquired khoraj and lakheraj lands, fetch an annual profit of Rs. 3,150 exclu- 
sive of the zamindar’s rent. 1 allot all those properties for the maintenance of 
my family. None of my heirs shall bo entitled at any time to got any parti- 
tion of the said properties effected, nor shall he be competent to transfer the 
same by sale or gift, or pledge the same in security for any person. If any 
one of them does the same at any time, the same shall be null and void. Out 
of the said amount of Rs. 3,150, I do sanction Rs. 500 a year for the 
construction of the embankments on my second Abad, Mouza Hadul,etc., for the 
paymemt of the salaries of gomasta, paik, bildar, and other agents, and for the 
repair, &c. of the cutcheri-house. The balance, Rs. 2,650, will be apportioned 
among the members of my family by way of annual allowance in the amounts 
specified below, — that is, the three brothers Aubinash Chunder, Gopal Chundor, 
and Atul Chunder Ghose, sons of my deceased elder son Shyam Chand Ghose, 
shall get an allowance of Rs. 366-10-13-1-1 each ; total Rs. 1,100 a year ; and my 
younger son, Nobin Chand Ghose, shall get a yearly allowance of Rs. 1,100. 
My younger daughter, Srimoti Nistarini Dasi, and her sons, Roy Lall and 
Amrito Lall, born of her, and any other son who may hereafter be born of her, 
shall all of them get a yearly allowance of Rs. 300. On the demise of any of 
the legatees, his or her heirs shall get the said allowance as sanctioned by me. 
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In case of any of them becoming a childless widow, she shall get the said 
allowance, no matter whether she lives under the roof of my family 
dwelling-house or at any holy place. But if she turns to be an unchaste 
woman aiid lives elsewhere, she shall get no allowance ; her allowance 
shall be stopped and forfeited to my estate, and then whoever shall prove under 
the Hindu law to he her heir, shall get the allowance fixed on her. If my 
[7933 youngest djiughtcr, Srimoti Nistarini Dasi, and her sons, Roy Lall Bose 
and another born of her, do not live in the family dwelling-house or in this 
village, they sliall forfeit the allowance fixed on them ; if any one of them >so 
live, he shall get the said allowance, if Nistarini Dasi is removed elsewhere 
by her husband, she sliall get the said allowance for life. If none of her sons 
live in my family dwelling-house or in this village, then the allowance due to 
them shall be stopped and will be equally shared by my heirs. The legatees or 
their heirs shall not be competent to make any other claim (than the allowance 
sanctioned by me). If in any year the amount of money cannot, owing to any 
pestilence breaking out, be realized in full, then the allowance shall be paid in 
propoition to the amount of money realized, and the allowance shall bo duly 
paid oil as soon as the arrears shall have been realized from the tenants.” 

raragraph 2 then i^rovides for the management of the property of the 
testator, audit is here directed that, upon the testator’s decease, his youngest 
son, Nohill Chand Ohoso, shall be manager for the term of his life ; that he is to 
be remunerated by an annual stipend of Rs. 300, one moiety of this stipend to 
be payable out of the rents and profits of Muddunpore, and the other moiety to 
bo similarly payable out of the rents and profits of ITadul. Then follows a provi- 
sion for the appointment of a manager upon the death of Nobin Chand Ghose, 
and for the appointment of successive managers for all future times. To these 
provisions it is unnecessary to refer further at large. We then come to para- 
graph 3, which disposes of Government pa])er of the value of Rs. 12,900. Of 
this the folloNNing disposition is made : -Rupees 3,000 is to bo invested and 
kei)t as a reserve fund for the purposes of paying Government revenue in 
seasons of dearth or scarcity when the rents are not collected from tenants. It is 
directed that this amount of Government paper shall never bo divided between 
the testator’s heirs. A furthei* sum of Rs. 3,000 is given to Nobin Chand Ghose. 
Then in i-espcct of Rs. 4,900, there is a direction that this amount be invested 
as part of the estate and held in trust by the manager, one moiety of the 
interest thereon to be paid to Aubinash Chunder Gbose and his two brothers, and 
the other moiety to Nobin Chand Ghose. Of [796] the remaining Rs. 2,000, 
Rs. fiOO is given to the testator’s grandson, Gopal Chunder Ghose, for his 
marriage expenses ; and Rs. 1,500 are allotted for the excavation of the bed 
of the Ganges and the Nundun Tank. 

Then jiaragraph 4 contains directions as to the manner in which the family 
dwelling-house is to bo occupied. Certain rooms are allotted for the separate 
occupation of different members of the family, and other portions of the house 
are directed to remain common for the use of all the members of the family. 
There are further directions contained in the will, but for the purposes of the 
present suit it is not necessary to refer to them specifically. 

Now it will bo borne in mind that Aubinash, the plaintiff’s father, survived 
the testator for about one year, and there is no doubt that he acquiesced in the 
provisions of the will and in what was done by Nobin Chand as manager 
appointed under the provisions already referred to. The plaintiff brings the pre- 
sent suit more than twelve years after the death of the testator, and more than 
twelve years after her own father’s death, and in her plaint she avers, first, 
that Muddunpore has not been do7id fide and properly dedicated as a debuttur 
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property, aod that, since tlie death of the testator, all the profits of this estate 
have been considerably increased ; while no provision is made in the will dispos- 
ing of such increase ; secondly, that the provisions of the will as to the second 
estate, Hadnl, are opx)osed to law, and are therefore invalid ; thirdly, that Nobin 
Chand, the manager, has not paid the allowances directed by the will, and 
that he is using the profits of the estate and the cash in hand wrongly and 
fraudulently, and that he has otlierwise conducted liirnself in a manner opposed 
to the express directions of the will ; Jourthly, that he has not complied with 
the directions of the will as to tlie Government paper ; fifthly, that the will is 
invalid and cannot be supported,; and that the plaintiff is entitled to a one-sixth 
share of the whole property left hy her father. 

The plaintiff, therefore, asks, first, tliat the Court will construe the 
will according to the true intent thereof — that so far as the’ will or any 
portion thereof is found to bo valid, will determine [797] the respective 
rights of the plaintiff' and the defendants to the testator’s estate in accordance 
therewith ; secondly, that if the whole will or any portion of it be held to be 
invalid, the Court will determine and declare the extent of the plaintiff’s right 
in the property so left undisposed of by Ilurro Mohun ; thirdly, that the Court 
will determine wliat properties, moveable and immoveable, existed at the time 
of the death of Hurro Mohun, and also what proi)erties have been subsequently 
acquired and added to the enrpUH^ and in order to do this, will compel defen- 
dant No. 1 to render an account \ fourthly, that the Court, after determining 
these matters, will direct a partition of the whole estate, moveable and 
immoveable ; fifthly, that Nobin Chand may be directed to submit an account 
of all the expenses incurred for the purposes connected with the Muddunpore 
property ; sixthly, th.at, in order to prevent further waste, Nobin Chand Ghose 
may bo removed from the management of the estate, and the Court may be 
pleased to appoint a receiver in his place; and seventhly, there is a prayer for 
general relief. 

The Subordinate Judge of the 24-Parganas, who tried the case, decided — 
first, that Muddunpore was not bond fide dedicated to religious purposes ; that 
it must be held to be secular property subject to the religious and charitable 
trusts mentioned in the first paragraph of the will : and ho was, therefore, of 
opinion, that if tlie plaintiff’ can be hold entitled to succeed to the Muddunpore 
estate, she must take it subject to the several charitable and religious bequests 
of the testator ; secondly, he decided that the directions of the will in respect 
of the Hadul estate, prohibiting alienation and partition, are invalid; but he 
was of opinion that the annuities given by the testator (i) to his son, (ii) to 
his three grandsons, and (iii) to bis daughter Nistarini, and her sons, may be 
enjoyed by them during their lives, but cannot descend to their heirs who 
are not born during the lifetime of the testator. He, therefore, held, that the 
plaintiff, who was born in Magh 1271 (January 186/3), that is, after the death 
of the testator, is not entitled to the annuity enjoyed by her father, but as the 
defendants did not olnect to pay her this annuity, she might be held entitled 
thereto according to [798] the defendants’ admission, and not by virtue of any 
right. In respect of the profits of the Hadul estate in excess of the annual 
amount stated in the will, the Subordinae Judge was of opinion, that this 
surplus must go among the heirs-at-law. In respect of the three thousand 
rupees Company’s paper, which was directed to be formed into a reserve fund, 
the Subordinate Judge was of opinion, that the prohibition against partition 
could not stand good in law. As to Ks. 4,900, the Subordinate Judge held, 
that inasmuch as the will disposed of the interest only, and contained no 
disposition of the corpus, this corpus must go to the heirs-at-law. Then as 


557 



I.L.R. 8 Cal. 799 


HEMANGINI DASI V. 


to the family dwelling, the Subordinate Judge was of opinion, that such 
portions as were not allotted to separate occupation according to the provisions 
of the will are liable to partition. 

Having thus dealt witli the questions raised in the plaint, the Subordinate 
Judge proceeded to consider the furtlior and important question of limitation, 
and he decided upon the authority of the cases of Kharodemoncy Dossee v. 
Doorgawnney Dossee (2 0. L. K., 112: s.c. on appeal, I. L. R., 4 Cal., 455) 
and Qreender Chunder (Jhose v. Mackintosh (l.L.R., 4 Cal., 897), that s. 10 of the 
Limitation Act, XV of 1877, does not apply to this case, inasmuch as the 
plaintiff is seeking by her i)lamt not to enforce the specific trusts created by 
the will, but really to defeat those trusts. Then, assuming art. 127 of the second 
schedule of the Limitation Act, XV of 1877 to bo applicable, the Subordinate 
Judge was of opinion, that time began to run from the testator’s death, and 
tliat, inasinuch as the plaintifFs father, Auhinash, was at the time of the 
testator’s deatli a major, and entitled to sue if he wished to dispute the will, 
the plaintiff, who was .a minor at the time of her father’s death, cannot have 
any benefit from such minority in the calculation of the time under art. 127. 
He was, therefore, of opinion, that the plaintiff’s claim is barred by limitation 
in respect of Muddunpore. As to the three tliousand rupees Company’s 
paper directed to constitute tlie reserve fund, and the four thousand nine 
hundred rupees, the interest of which was disposed of, but in respect 
of the corpus of wliich the will contained no disposition, he held, that 
[799] art. 127 of the second schedule of the Limitation Act is applicable and bars 
plaintiff’s suit. Tlien furtlier, in respect of this sum of Rs. 7,900 Company’s 
paper -that is, the two items of Rs. 3,000 and Rs. 4,900 just referred to, in 
respect of the profits of Muddunpore exceeding the annual sum of Rs. 2,000 
disposed of by the will, and in respect of all the moveables, he held that the 
plaintiff’s claim is barred by art. 123. As to tlie Hadul estate he says, after 
I’eferring to art. 123 of the present Limitation Act, XV of 1877 : — “The 
corresponding art. 122 ' of Act IX of 1871 has been enlarged in its scope in 
art. 1231 of Act XV of 1877, by omitting the word ‘ moveable ’ of art. 122, and 
by the additional provision ‘or fora distributive share of the property of an 
intestate;’ so the substituted art. 123 includes both moveable and immoveable 
jjroperty, and the period of limitation prescribed is twelve years, to be computed 
‘ when the legacy or share becomes payable or deliverable.” Ordinarily they 
become payable or deliverable from the testator’s deatli, unless the testator 
wishes expressly that the payment of the legacy shall bo postponed to some future 
period after his death, as in the case of Tagore v. Tagmx (9 B. L. R., 377). But 
in suits for a distributive share of the property of an intestate, the share 

• [Art. 122 


Description of suit. 


limitation Time when period begins to run. 


For a legacy or for a distributive 
share of the movable property of a 
testator or intestate. 


Twelve years... 


When the legacy or share becomes 
payable or deliverable.] 


1 [Art. 123 

For a legacy or for a share of a 

residue bequeathed by a testator, or , When the lagacy or share becomes 

for a distributive share of the property ^ **’ payable or deliverable.] 

of an intestate. 
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becomes deliverable immediately on the testator’s death, as held by Mr. Justice 
Mabkby both in cases where he has actually left some property undisposed of by 
the will, and where he has made an illegal disposition of property which must 
go to the heir-at-law. ** That being the case, the Hurro estate being illegally 
disposed of by the will, it immediately vested in the heirs-at-law — /.c., the 
plaintiff’s fathei — on the testator’s death ; and as the invalidity of the will 
must be first declared before relief can be granted, a suit to set aside a will, on 
the ground of illegality, to declare that the testator died intestate, whereby the 
heirs-at-law became entitled to his property so illegally disposed of, and to 
seek consequential relief by decreeing possession, must be brought within 
twelve years from the death of the testator under art. 123, as the property 
became deliverable on tlie testator’s death.” The Subordinate .ludgo was further 
of opinion, that Nobin Chaiid cannot be regarded [ 800 ] as the kurta or manager 
of a Hindu family ; and ho, therefore, considered, that the possession of Nobin 
cannot be regarded as possession on behalf of all the members by the manager 
of a joint Hindu family. The legacies of Hs. 5,000 Company’s paper to 
persons designated by the will, he hold to bo good, and the result of his decision 
upon the' points raised before him is thus summed up: — “ For reasons 
stated above, with the exception of the claim of the rooms enjoyed by the plain- 
tiff’s father and mother in succession, as well as the moveable property held 
by them, of the ornaments belonging to the plaintiff’s mother and the annuity 
enjoyed by the plaintifi’, the remaining i)ortiori of the plaintiff’s claim is barred 
by limitation. The lattei* refers botli to the Muddunpore and Hurro estates, 
to the corpus of Company’s papers for Rs. 7,900 not disposed of by the will, as 
well as to all the accounts claimed by the plaintiff.” 

From this decree an appeal lias been preferred by the plaintiff, and a cross- 
appeal by the defendants. On the appeal it has been contended, that limita- 
tion has no application to this suit ; that if arts. 123 and 127'" of the second 
schedule of the present Limitation Act can be lield to be applicable, still s. 10 1 
of the same Act applies, so as to save the plaintiff ’s claim from the operation 
of limitation. As to s. 10 Mr. Branson contended, that there is a general 
trust to manage. He relies upon the following provisions of the will : — “I allot 
all those properties for tlie maintenance of tny family. None of my heirs 
shall be entitled at any time to get any partition of the said properties effected, 
nor shall be competent to transfer the same by sale or gift, or pledge the same 
in security for any person ; ” and he argues that this general trust is in its 
substance sufficiently specific to bring it within the provisions of s. 10. Wo 
are not able to concur in this argument. The plaintiff' is not seeking to enforce 
this general trust in accordance with, and in pursuance of, tlie directions 
contained in the will. If tliere is any express trust, it is to pay to the plaintiff, 
as heir of her father, an annual allowance of Bs. 366, and the plaintiff is 
♦[Art;’^? ... ~ 


Description of suit. 


Period of Time from which period 

limitation. begins to run. 


By a person excluded from joint- | | 

family property to enforce a right to ; Twelve years. . . ' 
share therein. ... ! 


When the exclusion becomes known 
to the plaintiff.] 


f £Sec. 10 : — Notwithstanding anything hereiubefore contained, no suit against a person 
in whom property has become vested in trust for any specific 
Suits against express purpose, or against his legal representatives or assigns (not being 
trustees and their repre- assigns for valuable consideration) for the pur[X)sc of following 
sentatives. in his or their hands such property, shall be barred by any 

length of time.] 
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not asking to have this direction specifically enforced. On the contrary, 
her contention is, that this disposition fails, inasmuch as it is not a valid 
disposition according to law. The case is then not the case of a valid 
[801] disposition creating a specific trust, and a suit by a person beneficially 
interested to enforce such specific trust. It has been held that the section is not 
applicable to an implied or resulting trust ; and, under these circumstances, we 
are of opinion that s. 10 is not applicable to the plaintiff’s claim as put for- 
ward by her in her plaint. This decision is in accordance with the cases of 
Kh(irodemo7ioy Dosaec v. Doorfjamottay Dosaae (2 C. L. E., 112 ; S.C., on appeal 
r. L. B., 4 Cal., 4/55), Crrecndc.r Chiuuhr Ci hose v. Mackintosh (I. L. R., 4 Cal., 
897), and Aninid Moyo Dchy v. (Irish Chundcr Myti (1. L. B., 7 Cal., 772). 
But then tlie question arises, is the plaintiff’s suit barred by any other provisions 
of the law of limitation V and this question it will be convenient to consider (i) 
in respect of tholladul estate, and (ii) in respect of the Muddunpore estate. 

First then as to the lladul estate. Tf the plaintiff’s claim is barred, it 
must bo barred by one of the following articles, viz,, 123, 127, and 144'*' of the 
second schedule of the Limitation Act. Now, the view which we take of the 
case is this : We think that the general intention of the testator to bo gathered 
from the will was to leave his property to the ])ersona who would have been 
entitled as heirs under the Hindu law, and also to create an additional heir in 
the person of his daughter Nistarini and her sons, fn carrying out this inten- 
tion, ho has, no doubt, inserted in the will certain provisions which must be 
rejected as invalid — the provisions, viz., against alienation and partition : but we 
think that what lie has substantially done is tiiis : Having created an addi- 
tional heir, he has divided the lladul estate between this heir and the persons 
who would have l)een heirs under the Hindu law. Wo think that, in giving to 
these heirs a specific share of the rents and profits, he must be held, according 
to the principle laid down in Matinox v. (ircener (L. B., 14 Eq., 456) (see also 
Illustration (o) to s. 1591 of the Indian Succession Act), to have given to each 
of these persons a share in this estate corresponding with the share of the profits 
which is specifically inserted in the second paragraph of the will. The case of 
Sookinoy Ghnnder Dass v, Monohari Dossee (T. L. B., 7 Cal., 269), which was 
[802] decided liy this Bench, has been referred to in the course of the argu- 
ment ; hut it appears to us that that case is distinguishable from the present 
one. in that case, the prohibition against alienation was stronger than the 
prohibition in the will now before us. There was an express direction that 
the estate should remain intact, and the testator there further attempted to 
create an estate-in- tail-male — that is, an estate not known to Hindu law. We 
there held, tliat it was impossible to say that an intention, by giving the rents 
*[Art. 144 _ __ 

Period of Tunc from which period begins 

Description of suit. limitation. to run. 


For possession of immoveable pro- ' 
perty or any iiitoro.st therein not 
hereby otherwise specially provided ' J ‘ * 

for. ' 


When the possession of the defen- 
dant becomes adverse to the plaintiff.] 


t[Scc. 159 : — Whore the interest or produce of a fund is bequeathed to any person, and the 
will affords no indication of an intention that the enjoyment of 
Bequest of the interest the bequest should be ol limited duration, the principal as well 
or pr^ucc of a fund. as the intere.st shall belong to the legatee. 

# # * * 

(c) A bequeathes to B the rents of his lands at X. 13 is entiled 
to the lands.] 
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and profits of the property, to give thereby the corpus Itself was in comformity 
with the general intention to be gathered from the whole of the will taken 
together. In the case now before us it appears to us, that the intention to give 
the corpus by giving a share of the rents and profits is not in conflict with the 
general intention to be gathered from the whole will. It is true that there is 
a restraint on alienation and partition ; but it appears to us that this direction 
can be set aside without destroying the essential disposition contained in the 
will. There being then, by a gift of a ^necific share of the rents and profits, 
a good gift of a share in the Iladiil property, is it possible to say that the plain- 
tiff's claim in respect of this share is barred by limitation ? We think that it 
is not. Admittedly, Nobin Chand, the manager, has been paying the annual 
allowance given to Aubinash and his children by tlie will within twelve years 
before the institution of this suit, and it is, therefore, not possible to say with 
reference to art. 127, that, in respect of this share, there lias been any 
exclusion of the plaintiff. Similarly, we think it cannot be said with reference 
to art. 144, that, in respect of this share, the possession of Nobin has been 
adverse to the plaintiff. Then with reference to art. 123, if the annual allow- 
ance made to Aubinash and his children be regarded as a legacy, there is no 
denial that the plaintiff has been admitted to the enjoyment of this legacy ; 
and the object of the present suit is not to recover the legacy, but to have 
it defined what that legacy really is. Wo are, therefore, of opinion that, in 
respect of the share of tlie Hadul property, the plaintiff’s claim is not barred 
by limitation. 

Then, applying the same principle of construction to the share given 
to Nistarini and her children (for in respect of the [803] shares given 
to the other persons mentioned in the will there is no dispute), it 
appears to us, that the possession of Nobin Chand Ghose as trustee for 
Nistarini’s children must be held to have been adverse to the plaintiff from the 
date of the death of the testator ; and we think, therefore, that, in so far as the 
plaintiff seeks to enforce a claim to the share given to Nistarini’s children, the 
present suit is barred. This is in accordance witli the decision in Rharode- 
money's case (2 C. L. R., 112 : s. c. on appeal, I. L. R., 4 Cal., 455) [see also 
the observations of the Privy Council in the case of Pirthee Singh v. Raj Kooer 
(12 B. L. R., 238 ; S, C., 20 W R., 25)] . We may observe that it has not been 
very strongly pressed upon us, that Nistarini’s children ought not to have 
their annual allowance for the period of their lifetime, and all that we were 
asked to say was, that, upon their death, the share given to them would be 
divisible as part of the general estate of Hurro Mohun. We think, however, 
that this share has been given absolutely ; and that, in respect thereof, the 
plaintiff is barred by limitation for the reasons already stated. Then, in con- 
nection with the Hadul property, there remains anotlior question to be dealt 
with, and that is the question concerned with the increase in the annual profits 
over and above the sum of Rs. 3,150 set down in the second paragraph of the 
will. Now, the will does contain a specific provision that if the rents and 
profits of the estate shall in any year fall below the amount so set down, the 
persons entitled to shares in these profits under the will shall be subjected to a 
ratable and proportionate deduction ; but there is no corresponding provision 
in respect of a possible increase. It appears to us, however, tliat the reason- 
able construction to put upon the will, all its provisions being taken together, 
is, that the increase ought to be dealt with in the same manner as the 
decrease ; in other words, that any surplus profits above the sum of Rs. 3,150 
specifically mentioned in the will must be divided between the legatees in the 
proportion of their shares. 
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Wo shall next cloal with tlie sums of Bs. 500 allotted for the construction 
of embankments, the payments of salaries of gomastas, etc., and the sum of 
Ks. 150, whicli is a moiety of [304] the remuneration directed to be paid to the 
manager for the time being. Now, if these wore bequests for specific purposes 
in which the plaintillf has no beneficial interest, we tlhnk that the possession 
of Nobin Chanel would have been adverse to the plaintiff ; and if these sums 
were disposed of for a purpose that had failed, we think that they must have 
fallen into the residue, and as the will contains no valid residuary bequest, the 
plaintiff’ would have been barred under the provisions of art. 123. But we 
tiiink that it is impossible to say that the heriuest of those two shares of the 
profits can ho considered apart from the bequest of the remaining portions of 
the profits of the Hadul estate. The purposes for which the sum of Bs. 600 
was bequeathed are construction of embankments, payment of salaries of 
gomastas, ])aiks, l)ildar, and other agents and repairs of the cutcheri. These 
are purposes essentially connected with the estate itself and its managment, 
and the same ol)scrvation is applicable to the sum of Bs. 150, which is a moiety 
of the manager’s remuneration. The plaintiff asks for a partition, and upon 
that partition she will, of course, have to bear all expenses such as those which 
have been just specified in respect of her own share. Wo think, therefore, that 
these two sums of Bs. 500 and Bs. 150 must be regarded as an integral portion 
of the ITadul property. The result will ho that the share of that property to 
which the ])laintift‘ will ho entitled will be ascertained in the following 
manner: — As Bs. 2,650 is to Bs. 366-10-13-1-1, so is the whole property to 
the plaintiff’s share. 

Wo have next to consider tlie question of limitation in connection with 
the Muddunpore estate. Now, the will directs that the profits of this estate, 
which are set down as Bs. 2,000 annually, shall be disposed of in the follow- 
ing manner, — oiz., Bs. 500 for karpurdazes and expenses of erecting dams, and 
the remaining Bs. 1,500 for the following seven purposes : — 

(1) Turn of service of the idol Gobind Ji. 

(2) Feeding of mendicants and travellers. 

(3) Durgutsliab and Dole Jatra. 

(4) Repair of the road in front of tlie house. 

(5) Repair of tlie outer house, dalan, t^c. 

[803] (6) Daily and occasional rites and ceremonies. 

(7) Alms and other necessary acts. 

Now we think there can he no doubt that the plaintiff has a certain interest 
in Nos. 3, 4, 5, and 6 of tlie above objects ; and in respect of these objects we 
think it may ho hold, tiiat the property has been vested in Nobin in trust for 
specific purposes within the meaning of s. 10 of the Limitation Act already 
referred to ; but wo are of opinion that the plaintiff’s interest in these purposes, 
although it may entitle her to compel the trustee for the time being to perform 
the Dole Jatra, to repair the road in front of the house, to repair the outer 
house, dalan, etc., and to perform the daily and occasional rites and ceremonies, 
is not such an interest as will entitle her to say, that she is not barred by the 
law of limitation from asserting her right to a share in the Muddunpore estate as 
one of the heirs of Hurro Mohun ? In respect of this estate, the possession of 
Nohin is adverse to the plaintiff' in so far as concerns the object of the present 
suit, although s. 10 would save from the operation of the law of limitation a 
suit liaving for its direct object the effectuation of the purposes to which the 
profits of the Muddunpore estate have been directed by the will to be appropri- 
ated. Then if any of those purposes fails, the estate, so far as sooncerns the 
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purposes which fail, becomes part of the residue not disposed of by the will; 
and in respect of this residue, llurro Mohuu died intestate, in this view, the 
plaintiff’s claim to a share in the Muddunpore estate is barred by art. 123. 
We also think that the plaintiff (and before her, her father) has boon excluded 
within the meaning of art. 127 since Hurro Mohun’s death ; and further, that 
since the same event, the possession of Nobin has been adverso within the 
meaning of art. 144. We think, however, that although the plaintiff is barred 
from asserting a title to a share in tht Mudduni)ore estate, she has a right to 
ask that purposes 3, 4, 5, and 6, already refei’red to, be effectually i)erformed 
out of the annual sum of Es. 1,500 sot apart hy the will for those and the other 
purposes already mentioned ; and wo direct that a declaration to this effect be 
inserted in the decree. 

We now come to the dis])osition of the Coin])any’s paper, [806] Es. 12,900 : 
First, as to the sum of Es. 3,000 set apart as a reserve fund, the prohibition 
against alienation is, of course, invalid ; and, in cunsuquence, this sum of 
Es. 3,000 fails to be disposed of as on an intestacy, and the plaintiff’s claim in 
respect of any part of this sum is barred by the provisions of art. 123. Then, 
secondly, as to the bequest of Es. 3,000 to Nobin Chand ; this is a good bequest 
and cannot be interfered with. Thirdly, as to Es. 4,900, there is no specific 
bequest of the corpus ; but we think that the be(|uest of the interest must be 
taken to carry with it the right to the corpus, and in this view the plaintiff will 
be entitled to a life-interest in one-third of Es. 2,450. Fourthly, the bequest 
of Es. 500 to Gopal Chunder Ghose is a good bequest, and cannot be interfered 
with. Fifthly, as to Es. 500 set aside for the excavation of the bed of the 
Ganges and the Nundun Tank, it is admitted that the testator, who lived for 
some time after the execution of the will, spent this money for the purposes 
just mentioned ; and there is no question concerned with tliis money with which 
we have now to deal. Sixthly, the claim to a share in the moveable property 
other than that above specifically mentioned is barred hy art. 123. Then, lastly, 
we are informed that there is no desire on the part of appellant to interfere 
wdth the separate occupation of the family dwelling-house, in so far as that occu- 
pation has been directed and regulated by the provisions of the will. But the 
decree of the Subordinate Judge, in so far as it declares the undivided portion 
of the family dwelling liable to partition cannot be interfered with. 

The result then will be, that, as to the Muddunpore property, there will be 
a declaration that the pLaintifif is entitled to have the Durgutshab, repairs of 
the road in front of the house, the repairs of the outer house, dalan, etc., as 
specified in paragraph 4 of the will, and the daily and occasional rites and 
ceremonies properly performed out of the annual sum of Es. 1,500 set apart 
for these and other purposes in the will. Next, as to the Iladul property, the 
plaintiff will be entitled to a share bearing to the whole propei ty the same pro- 
portion that Es. 366-10-13-1-1 bears to Es. 2,650. It will bo understood that 
in this share the appellant is only entitled to the estate of a Hindu daughter. 
[807] Then, as to the account asked in respect of the Hadul property, we think 
that the plaintiff' is entitled to such account for six years only preceding the 
institution oi the present suit, upon tlie authority, of the case of Baroda 
Pershad Chattopadhya v. Brojo Nath Bhuttacharjec (1. L. E., 5 Cal., 910). 
Upon taking that account, the manager. Nobin Chand, will be entitled to credit 
tor all sums paid to the appellant in respect of the annual allowance of these 
six years ; and she will be entitled to whatever balance of the profits of her 
share will remain after giving credit for these sums. The plaintiff' will be 
further entitled to a life-interest in one-third of Es. 2,450 Government paper ; 
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and the plaintiff will further be entitled, if she insists* upon it, to a partition of 
the undivided portions of the family « dwelling-house. Having regard to the 
difficult questions which have arisen upon the construction of this will, we 
think that the whole of the costs of these proceedings should be paid out of 
the estate. 

Decree varied. 


NOTES. 


[ 1. LIMITATION ACT— TRUSTS— 

Only express trusts arc contemplated in sec. 10. — 7 Cal. 772 ; 6 Mad. 402 ; 
9 C. L. J. 382 : 13 C. W. N. 567 ; 4 All. 187 ; 7 All. 25 ; 4 Cal. 924 ; 10 Bom. 242; 32 Bom. 
364 ; 10 Bom. L. R. 117. 


II. ENFORSING TRUSTS— 

Dodaratioii of invalidity is not : — 8 Cal. 788 (800) ; 20 Bom. 511 : 16 All. 256; 7 Bom. 
li. R, 327. See also 19 Mad. 425. 

III. GIFT OF INCOME— 

When such gifts amount to gift of cm'pus, see 3 C. L. J. 515 (519) ; 8 C. L. J. 369 (409); 
10 C. L. J. 355 ; 14 C. W. N. 18.] 


[8 Cal. 807-^ lOC.L.R. 489] 

APPELLATE CIVIL. 


The 15th March, 1882. 

Present : 

Mr. Justice Field and Mr. Justice O’Kinealy. 


Gopeekishen Gossamy Defendant 

versus 

Thakoordass Gossamy Plaintiff. " 


Limitation Act (XV of 1877), sched. ii, art. 131 — Worship of idol — Turn of 

ivorship — Becttrring right. 

A suit for iipalla, or right to worship an idol in turn, is a periodically recurring right 
within the meaning of Act XV of 1877, sched. ii, art. 131, t 

EsJuin Chwuler Roy v. Momnohini Dasi (I. L. R., 4 Cal., 683), followed. 

The judgment appealed fi^om is as follows : — “ The facts of the case are, 
that the plaintiff’ and his brothers, Bam Dass Gossamy and Pyari Mohun 
Gossamy, when tliey lived in commensality, used to worship Badhamadhubjee, 
the family idol of the Gossains, for forty -five days in the year ; that, when 
they separated, it was arranged amongst themselves that each should worship 
the idol every third year for the whole term of [ 808 ] forty-five days, and that 
the said arrangement was being carried into effect, when, in the year 1283, 
(1876-7), which was the plaintiff’s year, the defendant refused to make over to 
him the thakoor. The defendant, who has purchased Pyari Mohun’s paLla of 
the worship, raised numerous objections, questioning the jurisdiction of the 
Court and pleading that the plaintiff has no cause of action ; that the case is 

* Appeal from Appellate Decree, No. 1835 of 1880, against the decree of Baboo Trailokya 
Nath Mittcr, Subordinate Judge of llooghly, dated the 23rd August 1880, affirming the decree 
of Baboo Kedarnath Chatterjee, Muusif of Serarnpore, dated the 31st March 1879. 

t [ Art 131 

Description of Suit. | Period of limitation. Time from which period begins to 

run. 

To establish a periodically re- j Twelve years ... 1 When the plaintiff is first 
curring right. ' I " refused the enjoyment of the 

right.] 
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barred by limitation of one year f and thAt there was never such an agreement 
as stated in the plaint. The Munsif gave the plaintiff a decree, overruling all 
the objections : hence the appeal on the following grounds : — (i) The Civil Court 
has no jurisdiction, and the plaintiff has no cause of action ; (ii) the case is barred 
by limitation ; (iii) the agreement stated in the plaint has not been proved, and 
the ikrars admitted by the plaintiff disprove it ; and (iv) the lower Court failed 
to construe some documents correctly/* 

The Judge found all the issues in favour of the respondent. On the point 
of limitation he relied on the case of Eshan Ghunder Boy v. Monmohini Dassi 
(I. L. B., 4 Cal., 683) distinguishing Gaur Mohun Chowdhry v. MadanMohun 
Chowdhry (6 B. L. R., 352). On the third issue he found the agreement proved ; 
and in this part of his judgment ho stated that there was sufficient evidence 
that the defendant refused the idol to the plaintiff in 1275 or 1277 (1868-9 or 
1870).” The defendant appealed on the grounds (i) that the suit, which was 
instituted in 1878, was barred by limitation, it not having been instituted within 
six years from the time the defendant first refused to give the idol ; and (ii) 
that the right claimed was not a recurring right within the meaning of 
art. 131 of the second schedule to the Limitation Act, XV of 1877. 

Baboo Mohiney Mohun Roy for the Appellant. 

Baboo Bama Churn Banorjee for the Respondent. 

The Judgment of the Court (Field and O'Kinealy, JJ.) was deli- 
vered by 

Fieldi J. — The only point in this case is what period of limitation is appli- 
cable to a suit brought to enforce a palla, or turn of worshipping an idol. 

[809] The lower Court have followed the decision of Eshan Chunder Boy v. 
Monmohini Dassi (I. L. R. 4 Cal. 683), which decided that a palla, or right to 
worship an idol in turn, is a periodically recurring right within the meaning of 
art. 131 of the second schedule of the present Limitation Act, XV of 1877. 

It has been contended before us, that this article is not applicable, and 
that the article which ought to be applied to a case of this kind is art. 120, 
which provides six years’ limitation for suits for which no period of limitation is 
provided elsewhere in the second schedule. We are unable to assent to this 
contention, and, as at present advised, we see no suflicient ground for differing 
from the decision in Eshan Chunder Boy v. Monmohini Dassi (I. L. R. 4 Cal. 
683). The appeal will, therefore, be dismissed with costs. 

Appeal dismissed, 

[8 Cal. 809] 

SMALL CAUSE COURT REFERENCE. 

The 27th March, 1882, 

Present : 

Sib Richard Garth, Kt , Chief Justice, and Mr. Justice White. 

Carlisles, Nephews & Co. 
versus 

Ricknauth Bucktearmull.'^ 

Contract — Condition precedent — Stipulation in restraint of trade — Contract 
Act IX of (1872), s. 27 — Arbitration — Estoppel, 

The plaintifftt, ou the 4th August 1881, entered into a eontraet >vith the defendant, for 
the sale to the latter of a quantity of goods of a certain description “ to be delivered up to 
•the 31st December 188 1.’* The plaintiffs stipulated that they would make no sales of goods 

* Case stated for the opinion of the High Court, under s. 7 of Act XXVI of 1864, by 
G. C. Sconce, Esq., Fourth Judge of the Calcutta Small Cause Court. 
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nf the Kame doscriptiuii toothers before thd 1st Deeoiiiber 1881 ; and the contract contained 
an arbitration-clause to the ellect, that, “ if the buyers object to accept all or any of the goods 
offered to them by the sellers in fulfilment of the contract on the ground of any variance, 
difference from the sample or muster, inferiority in weight f>r quality or colour, or damage or 
defect or any other ground whatsoever,'* such objections should, in case of disagreement, be 
referred to two arbitrators, one to bo named by the stdlcrs, and the other by the buyers. Such 
arbitrators to decide “whether the buyers’ objections were valid, and, if so, what allowance on 
the whole contract price will bo a reasonably adequate comxicnsatiun to the buyers for such 
variance, difference, inferiority, damage or [ 810 ] defect, if any, and such decision shall be 
final and binding on both parties." If cither buyttrs or sellers failed “ to name an arbitrator 
within two days after being requested by the other to do so, the decision of the arbitrators 
named by the buyers or sellers, as the case may be, shall bo final and binding on both 
parties." The goods arrived in Calcutta between the 4th and 24th November 1881. On the 
15th August the plaintiffs entered into other contracts with other buyers for the sale of the 
same doscriiitiun of goods at a lower price than that at which they had sold to the defendant : 
these contracts were on the terms that the goods were not to arrive in Calcutta until after 
the 31st December 1881. The defendant refused to accept the goods on the ground that the 
plaintiffs had committed a breach of the contract by entering into other agreements for sale 
of the same description of goods befiirc the Jst December, and refused to pay the difference 
between the contract price and the market value which the plaintiffs demanded from him. 
The plaintiffs thereupon appointed an arbitrator, who (the defendant declining to appoint an 
arbitrator) proceeded to act in the matter, and finding that the plaintiffs had not committed 
a breach of the contract made an award in their favour for Rs. 860, the diifcrcncp in price of 
the goods at the contract and market values, flic plaintiffs sued to recover the amount 
due to them under the award, or in the alternative for Rs. 850 as damages for non-acceptance 
of the goods. 

Held, that the defendant was not cstox^ied by the award from setting up the broach of 
the stipulation not to sell other goods of the same descrixition before the 1st December 1881 
as a defence to the suit. 

Per GAUTH, C.J. — The question whether the idaintiffs, by making the other contracts, 
had committed a breach of the stipulation was not properly a subject of reference to the 
arbitrator under the arbitration-clause. The general words in that clause "or any other 
grounds whatsoever " moan any other grounds of a like character, and do not include a pure 
question of law. 

Held also, that the stipulation itself amounted to a condition precedent to the defen- 
dant's obligation to accept the goods. 

Held further, a stipulation in a contract prohibiting any sales of goods to others during 
a particular period, of a similar description to those bought under the contract, is not a 
stipulation in restraint of trade under s. 27* of Act IX of 1872. 

On the 4th August 1881, Carlisles, Nephews and Co. entered into a 
contract with Bicknauth Bucktearniull for the sale to the latter of 136,000 
pairs of ‘animal-bordered dhootios,* to bo delivered up to the 31st December 
1881 : the important clauses of the contract were as follows : — The plaintiffs 
stipulated that they would make no sales of ‘ animal-bordered dhooties ’ to 
others before the 1st of Decern -[811] her 1881 ; and that should any 
dispute arise between them as to certain matters, the question should 


Agreement in restraint 
of trade void. 

Exception 

Saving of agreement not 
to carry on business of 
which goodwill is sold. 


•[Sec. 27 : — Every agreement by which any one is restrained 
from exercising a lawful profession, trade or business of any 
kind, is to that extent void. 

1 . — One who sells the goodwill of a biisinc'-s may agree with the buyer to 
refrain from carrying on asimilar business, within specified local 
limits, so long as the buytir, or any person deriving title to the 
goodwill from him, carries on a like business therein, provided 
that such limits appear to the Court reasonable, regard being 
had to the nature of the business. 


Of agreement between 
partners prior to dissolu- 
tion. 


or during continuance of 
partnership. 


Exception 2 . — Partners may, upon or in anticipation of 
a dissolution of the x^artnership, agree that some or all of them 
will not cany on a business, .similar to that of the x>artnorship, 
within such local limits as are referred to in the last preceding 
exception. 

ExccpHon 3. — Partners may agree that some one or all 
of them will not carry on any business other than that of the 
partnership, during the continuance of the partnership.] 
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be referred to arbitration. The arbitration-clausos (els. 9 and 10) of the 
contract were as follows : — (9) “ If the buyers object to accept all or 
any of the goods offered to them by the sellers in fulfilment of the contract, 
on the ground of any variance, difference from the sample or muster, 
inferiority in weight or quality or colour, or damage or defect, or any other 
ground whatsoever, such objections shall (in case of disagreement) bo referred 
to the arbitration of two English persons connected with any respectable firm 
of this city, one to be named by the sc -^ers and the other by the buyers, with 
power to appoint an umpire, who shall decide whether or not the buyers* objec- 
tion is valid ; and if so, what allowance on the whole contract price will be a 
reasonably adequfite compensation to the buyers for such variance, difference, 
inferiority, damages or defects, if any, and such decision shall be final and 
binding on both parties." (10) “ In the event of either sellers or buyers failing 
to name an arbitrator within two days after being requested so to do by the 
other of them, tlie decision of the arbitrator named by the sellers or buyers, as 
the case may bo, shall l)e final and binding on both parties. ’ 

The goods arrived in Calcutta between the 4th and 24th November 1881. 

On the 15th August 1881, one of the members of Carlisles, Nephews, and 
Co. entered into four other contracts with four other buyers for the sale, in all, 
of 64,000 pieces ‘ animal-bordered dhooties’ at Ke. 1-6-6, a price lower than 
that at which they had sold to the defendant ; these contracts were on the terms 
that the goods were not to arrive at Calcutta until after the 31st December 
1881. 

On the 10th November 1881 the defendant wrote to the plaintiffs, stating 
that as otlier sales liad boon made by the plaintiffs to persons other than himself, 
in direct contravention of tlioir contract, he dejclincd to accept the goods and 
considered the contract cancelled. On the 26th January 1882, the plaintiff 
wrote to the defendant, informing him, that as ho had refused to pay to them 
Es. 850, being the difference between [8121 the price at wliich he, the defen- 
dant, bought 136,000 pairs of animal- bordered dliooties, and the market-value of 
the same, they appointed Mr. John Morrison to act in tlie matter as their 
arbitrator, and called upon tlie defendant to name an arbitrator within two 
days. 

The defendant declined to appoint an arbitrator, and Mr. Morrison, on 
behalf of the plaintiffs, proceeded with the arbitration, and found that no time 
for arrival was specified in tlie contract, and that the arrival of the goods, which 
took placo between the 4tli and 24th November, was consonant with the terms 
of the contract, which allowed up to the 31st December, for delivery; that, as the 
objection that sales had been made to others, for delivery after the present 
contract had expired, he found tliat the practice and custom in Calcutta 
sanctioned such a proceeding, the object of such a stipulation, that no goods 
should be sold to other dealers during the currency of tlie contract, being that 
the buyer should have a monopoly for the time being; and he, therefore, gave 
his award in favour of the plaintiff’s, giving them Rs. 850 as damages, together 
with Rs. 32, the cost of the reference. 

The plaintiff's then sued the defendant in the Calcutta Court of Small 
Causes to recover the amount due to them under the award, or, in the alter- 
native, they claimed Rs. 850 as damages for breach of contract, inasmuch as 
the defendant had failed to take delivery of 136,000 pairs of animal-bordered 
dhooties, that sum being the difference in the market-rate at the time of the 
breach of contract and the rate at the time they were sold. 

Upon the facts of the case there was no contest save as to the market- 
rate, but the defendant contended that the stipulation that no other sales 
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should bo made to others before the 1st December 1881 ” was a condition 
precedent to his being bound to accept the goods, and that, as the condition 
was broken by the plaintiffs, he was at liberty to rescind the contract and to 
refuse to take any of the dhooties. 

The fourth Judge of the Small Cause Court was of opinion that the stipula- 
tion “ no sales of animal-bordered dhooties to others before the 1st December 
1881 *’ was a condition precedent, and [813] that the breach of the stipula- 
tion by the plaintiffs justified the defendant in rescinding the contract. He 
further was of opinion that the award was bad, the question submitted to 
arbitratio!! not being one which it was cnntem])lated by the parties should 
bo submltlod to lU'hii.i Mtioii : \ui th.'i’ofnir (I'Niiimsi'd lli/' plaintitfs’ suit, making 
Ids judgment contingent on tho opinion of the Higli Court on the questions of 
law raised, viz, ; — (i) “ Whether tlie defendant was estopped by the award from 
setting up tho breach of the stipulation in question as a defence to this suit ? 
(ii) whether the alleged breach affords a good answer to this suit, and whether the 
stipulation itself amounts to a condition precedent to the defendant’s obligation 
to take the dhooties ? (iii^ whether such a stipulation as prohibits any sales 
of tho same sort of goods being mado by the plaintiffs to other persons during 
a particular time is a stipulation ‘ in restraint of trade’ within the meaning 
of s. 27 of the Contract Act.” 

Mr. dllen (Mr. Phillips with hinj, for the plaintiffs) contended, that the 
clause was not a condition precedent, and referred to Benjamin on Sales, 
chapter on ‘ Conditions,’ Book 4, Part 1; and Cutter v. Powell (Smith’s L. C., 1). 
As to whether tho stipulation prohibiting other sales was a stipulation in 
restraint of trade, ho cited Oraoely v. Barnard (L., R., 18 Eq., e518), Jones v. 
North (L. R, 19 Eq., 426), Altman v. Boyal Aquarium Society (L.R. 3 Ch. 
D., 228), Jones v. Heavens (L. R., 4 Ch, D., 636), Rousillonv, Itousillon (L.B., 14 
Oh. D., 351), Collins v. Locke (L. R., 4 App. Cas., 674). 

Mr. Hill for tho defendant was not called upon. 

The Opinions of the Court (Gabth, C.J., and White, J.) were as 
follows : — 

Garth, C.J. — T think that tho Court below is quite right. The 
decision of tho learned Judge appears to me to bo what, I am very glad to 
say, his decisions almost invariably are, both good sense and sound law. 

The suit is brought to recover damages from the defendant for not accept- 
ing a quantity of Manchester goods, called ‘ animal- bordered dhooties,’ which 
were sold to him by the plaintiffs [814] upon certain terms, and to be delivered 
up to the 3l8t of December 1881. 

The main defence to the claim is, that there was a stipulation in the 
contract that the plaintiffs were to make no sales * of animal-bordered dhooties * 
to others before the 1st of December 1881. It is admitted that the plaintiffs did, 
before the 1st of December, m<ake sales of a large nuantity of similar dhooties 
to other dealers, but upon the terms that the goods were not to arrive at 
Calcutta until after tho Slst December. 

The defendant contends tliat this stipulation was a condition precedent 
to his being bound to accept tho goods ; and that as the condition was broken 
by the plaintiffs, he (tho defendant) was at liberty to rescind the contract, and 
to refuse to take any portion of the dhooties. 

Tho plaintiffs, on the other hand, say that the stipulation was not a con- 
dition precedent, but only a term of the contract, the breach of which (if any) 
might have been compensated in damages ; and they also say that there was 
an arbitration-clause in the contract, which provided for the settlement of 
questions of this kind, and that, under that clause, this question has been duly 
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referred to an arbitrator, who has decided it against the defendant. The arbitra- 
tion clause referred to is contained in els. 9 and 10 of the contract. (After 
reading els. 9 and 10, his Lordship continued) : — 

The point raised by the defendant as to the sti})ulation in question was one 
which the plaintiffs thought was a proper subject of reference under this 
arbitration-clause ; and they accordir ^ly named an arbitrator to decide it. 
The defendant, taking a different view, and considering that the point was not 
one which could bo so referred, declined to name an arbitrator, and consequently 
the arbitrator named by the plaintiffs proceeded to decide cx parte. The 
point referred to him, so far as it concerned the present question, he describes 
as this : “ Whether the plaintiffs committed a l)reach of the contract by selling 
similar goods to other dealers during the currency of the contract, and against 
their express stipulation not to do so.” 

Upon this point the arbitrator in his award says as follows : — “ As to the 
second objection taken by the buyers, the sellers [815] admit that they 
sold goods for delivery after the i)resent contract had expired. They contend, 
however, that the practice and custom in Calcutta sanctions such a proceeding; 
and my own experience confirms tliat view. The olqect of the buyer in making 
the stipulation tliat no goods will ho sold to other dealers during the currency 
of his contract is, that he may have a monopoly for tlio time being, but selling 
for subsequent delivery in no way harms him, and T have never lieard it 
objected to. My award must, tlierofore, be against the buyer on this point.” 

The first question, therefore, tliat arose in this suit, and one which is now 
referred to this Court by the learned Judge, is, whether the defendant was 
estopped by that award of the arbitrator from sotting up the breach of the 
stipulation in question as a defence to this suit ? 

I am of opinion that he was not. It seems to me, in the first place, that 
the question was not one which was intended to be the subject of reference, 
and was not properly referred under tlie arbitration -clause. That clause 
appears to me to apply to a class of objections which miglit be raised by the 
buyer, which would be more es])ecially within the province of a mercantile 
arbitrator to decide ; as for instance, whether there was any variance between 
the goods delivered and the goods sold, or between the goods delivered and the 
sample, or whether there was any inferiority in weight or quality or colour ? 

It is true that the general words “or any other grounds whatsoever” are 
added, but I agree with the learned Judge that these words mean “any other 
grounds of a like character,” and are not intended to emlirace a pure question 
of law, such as arises in this case, which would bo quite out of the province of 
a merchant, and essentially a question for a Court of Justice to decide. 

One very cogent reason which induces me to take this view consists in 
this : Wo find in the latter portion of the clause, tliat the arbitrators, in the 
event of the buyer’s objection to the goods being considered to be valid, “are 
to enquiie what allowance, on the whole contract-price, would be a reasonable 
compensation to the buyer for such variance, difference, inforiori^, damage or 
defect.” The objections, therefore, which are intended to bo the L8i6] subject 
of reference are such as, if found valid, would empower the arbitrators to make 
to the buyer an allowance by way of compensation. But the objection which 
is here made by the defendant is not one which admits of compensation. The 
objection, if valid, would enable the defendant, in point of law, to rescind the 
contract altogether. I think, therefore, that it neither comes within the letter 
nor the spirit of the arbitration-clause, and was not, therefore, properly made 
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tlio subject of reference. But even if it had been so, I agree with the learned 
Judge that the arbitrator has given no decision upon the real point raised by 
the defendant. Ho says notliing as to whether the sale of the dhooties to 
other persons justified the defendant in rescinding the contract. He only 
deals with the question whether the usage of merchants in Calcutta justified 
the plaintilfs in inakiiig tlie sales, and vvhetlier the defendant was entitled to 
any allowiinco in resj)ect of the ])laintitTs’ alleged breach of contract. He says 
that selling for subsequent delivery in no way harms the buyer, and that he 
never beaid it objected to. But ho does not decide the question, which is 
purely one of law, wliether, what the i)laintiffs did amounted to such a 
breach of tlu< stipulation as enabled the latter to rescind the contract ? 

The defendant, tluaeforo, not I)eing ])recluded by the award from sotting 
uj) tlie breach as a defence in this suit, we have now to consider the main 
point in tlie case, - namely, whether the alleged broach does alTofd a good 
answer to this suit ; and whether the stipulation itself amounts to a condition 
precedent to the defendant’s obligation to take the dhooties ? 

The learned Judge, as it seems to me, has dealt with this question very 
properly. The obvious meaning of the stipulation is, that the defendant, the 
buyer, was to have a monopoly up to certain time, so far as the plaintiffs could 
secure it to him, in the sale of these particular goods. In order to give him 
this monojioly, we must presume that the 1st of December was fixed upon by 
the parties as a reasonable limit within which the ])laintiff‘s were to make no 
sales (o other doiilers ; and whatever the limit was, 1 think it clear that the 
plaintiffs wore hound by it. It is not a question of usage or custom in theCal- 
cutt.i market ; nor whether the defendant was or was not actually damaged by 
the [817] sales made by the plaintiff's. The question is, what do the words of 
the contract moan ? 

Mi\ has suggested, that the word ‘sales’ must mean “sales for 

delivery before the 1st of Dccoiid)or ” ; and that a contract of sale for delivery 
in future is not a sale. But this is not so. A contract for the sale of goods 
is in itself a sale ; wo all know that a large proportion of such sales are for 
delivery in the future ; and if in this instance it had been intended only to 
prohibit sales for delivoi-y before the 1st of December, the contract should have 
said so. Jt seems obvious that if the plaintiff’s, immediately after their con- 
tj’act with the defendant, had gone into the market and effected sales to other 
persons of a large (piantity of tlie particular goods at a much lower price than 
that given by the defendant, although the delivery was not to be made until 
after the 1st of December, the natural result would have been, that the value of 
the goods would have been dejireciated in the market. One can quite under- 
stand that a buyer, if ho has, by a stipulation of this kind, secured a monopoly 
during the time that the contract is running, vvould be willing to give a 
higlier price for the article tluui ho would if he were subjected to competition ; 
and hence we find that, in this instance, the sale to the defendant was 
effected at Ho. 1-7, whilst the subsequent sales to other persons were 
at Rs. 1-0-6. 

Then, as to tlio question whether the stipulation made by the plaintiff's was 
a condition precedent to the performance of the contract by the defendant, there 
are certain rules laid down in the notes to Cutter v. Powell (2 Smith's 
L. 0., at p. 13, ()th edition), which will, generally speaking, be found pretty 
sure guides in solving such (piestions. Where a promise made by one party 
to a contract goes to or affects the whole consideration moving to the other party, 
or to ado])t the language of Justice BTjAI’KIUJRN, “ wdiere it goes to the root of 
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the matter, so that a failure to perform it by the one party would render 
the performance of the rest of the contract l)y that party a tliiiif^ diflerent in 
substance from what the other party has stipulated for,” tlien the promise by 
the one party is a condition precedent to the pei’formance by the other ])arty ; 
but where it only partially affects it, and may ho compensated in damages, 
C818] there it is not a condition precedent— see Bellini v. due (L. 11., 1 Q. B. 
D., 183), Graves v. Steejg (9 Exch., at p. 7(51), per Baron Parke. 

Now applying that rule to the luesont case, is the breach of the stipula- 
tion in question one which affects the whole consideration moving to the 
defendant ? It seems to me that it is. It does not affect, t he price of any 
particular bale or hales, or any pai ticular ])art of the jdaiiitiffs’ contract. The 
stipulation is intended to ])rotect the buyer’s whole interest in the goods which 
he has bought, and tho breach of it is calculatt^d to affect the value to the 
buyer of the whole of those goods. 

I was at first under the im])ression that a i)art of this contract had been 
fulfilled before the sales to other peoi)le had been made. But I (ind that this 
was not so. Even if it had been, the residt would Iiavc b(jen the same ; because 
the breach of tho condition would liave had the effect of deteriorating the value 
of the whole of the goods wliicli at the time of the broach remained undelivered. 

An instance of this occurred in the case of Willters v. Jieunolds (2 B. 
and Ad., 882), where the defendant had agreed to deliver to the plaintiff certain 
loads of straw every montli iqion condition that each load was to be paid for 
on delivery. Some of the loads had actually been delivered and paid for; but 
upon further loads being delivered, the plaintiff, the buyer, said that ho would 
not pay for them on delivery ; upon which the Court held, that tho defendant 
was justified in rescinding the contract and refusing to deliver any more loads. 
Tho payment on delivery wuis a stipidation which affected the wdiole of tho 
seller’s interest in the contract, or, at any rate, his wdiole interest in the unful- 
filled portion of it. 

The only remaining ])oint to be considcnul is one which was not taken by 
counsel for tlie plaintiffs in the Court below, but appears to have htjcn suggested 
by the learned Judge hirnself. It arises imdcj' s. 27 of the Indian Con- 
tract Act (IX of 1872) ; and the question is, whether such a stipula- 
tion as this, which prohibits any sales being made by tho plaintiffs of 
goods of this description to other persons during a particular time, is a [ 819 ] 
stipulation in restraint of trade wdthin the meaning of that section. Mr. Allen 
has referred us to a case decided by the learned Chief Justice and Mr. Justice 
PONTIFEX — Madhuh Chundcr Poravianick v. liaj Cooinar Dass (14 B. L. 
E., 76). This case was of a very peculiar character ; hut assuming that case 
to have been well decided, we tliink it has no application to the present. The 
language of s. 27 is no doubt somewhat general and unsatisfactory ; but I am 
clearly of opinion that it was never intended to j)rohibit such a stijmlation as 
that with which wo are now dealing in contracts for the sale of goods. If we 
were to hold that it did, 1 think w'e should not only be stultifying ourselves, 
but the Legislature wdio passed the vVet. 

In my opinion, the learned Judge was quite right in dismissing the suit; 
and I think that the plaintiffs should pay the costs of this reftM once. 

White, J. — I entirely agree with wliat has fallen from m\ Lord on all tho 
three points which are raised in this reference. J also agree that the judgment 
of tho Small Cause Coui't should be affirmed with costs. 

Slut dismissed* 
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Attorneys for the Plaintiils: Messrs. Sanderson d Co, 

Attorney for the Defendants : Mr. Hart. 

NOTES. 

[AGREEMENTS IN RESTRAINT OF TRADE— 

All agroomctib nob to sell certain goods to othcr.s during a cortaiii period is not in 
restraint of trade within the Indian Contract Act, see. ‘27:— (1890) 13 Mad. 472 ; (1891) 16 Mad 
79 ; but the person to whom it is to bo sold should be under an obligation to buy a definite 
quantity : — (1909) 13 C. W. N. 388. Agreements not to sell below a certain price have been 
enforced (1897) 2‘2 Horn. Rfil ; (1905) ‘29 Bom. 109; (191‘2) 34 All. 687. Similarly, as regards 
agreement to rend(;r exclusive service : — (1898) ‘23 Bom. 103 (112) ; (1908) 36 Cal. 364 ; but 
not agreements which contemplate abstention from exercise of one’s calling beyond the period 
of one’s service :—(191‘2) 16 C. W. N. 534.J 

[ 8 Cal. 819 -=10 C.L.R. 537 ] 

APPELLATE CIVIL. 

The 29th March, 1882. 

Present : 

Mr. Justice White and Mr. Justice Macpherson. 


Jihimti Nath Kliari and others Defendants 

versus 

Shih Nath Chuckerhutty Plaintiff.''' 


Code of Civil Procedure (Act X of 1877), s. 18 — Splitting remedies — 

Shit for declaration of title and for possessio7i — 

Subsequent suit for possession. 

NVhero a previous suit for a declaration of title and confirmation of possession of certain 
land has been dismissed on the ground that the plaintiff was not in possession at the time of 
filing the suit, a subsequent suit on the same [820] title for recovery of possession of the 
land is not barred under s. 43 of the Code of Civil Procedure. 

Moomhcc Buzloor Riilicem v. SliumsoonisHa Begum (11 Moore’s I. A., 561) discussed. 
This was a suit hrouglit by one Shih Nath Chuckerhutty through his 
mother and guardian, Miinmoyi Debia, for the purpose of recovering possession 
of the estate of one Prornotho Nath Sannyal, wliose heir he claimed to be. 
His mother, Mrinmoyi, claims to he a step-sister of Prosunno Nath Sannyal 
who was the father of Proiiiotho Nath Sannyal. It was not disputed that if 
Mrinmoyi was the step-sister of Prornotho Nath’s father, the infant plaintiff as 
her son was entitled to succeed. The disputed question on the merits was 
whether Mrinmoyi was in fart the step-sister of Prosunno Nath. 

The plaint alleged that Mrinmoyi was the daughter of one Shibu Soondry, 
who was one of the five or six wives of Baghu Nath Sannyal, the father of 
Prosunno Nath. The defendants, on the other hand, alleged that she was the 
daughter of one Haradhono Sannyal who was the aewan or principal officer in 
the service of Raghu Nath Sannyal ; and that, having lost her own mother, 
she was taken charge of by Shibu Soondry and brought up as her foster- 
daughter. 

It appeared from the evidence that, on the 25th January 1879, a previous 
suit against the same parties had been instituted by the minor, by his mother 
and next friend, in which he alleged that he was entitled to and had succeeded 
to the properties left by Prosunno Nath, as heir to the latter ; that he had always 
remained in possession of the said iiroperties, and he had claimed a declaratory 

* Appeal from Original Decree, No. 207 of 1880, against the decree of Baboo Gonesh 
Chundcr Chowdhry, Subordinate Judge of Bajbbahyu, dated the 14th June 1880. 
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decree, with further and other relief. That previous suit was dismissed by the 
Subordinate Judge on the ground that the plaintiff not being in possession was 
not entitled to a declaratory decree, as he should have instituted a suit for the 
recovery of the land. The present suit was thereupon instituted, when the 
defendants contended that the suit was barred under s. 43 of the Code of Civil 
Procedure as rva judicata. The Subordinate Judge overruled the objection and 
having found for the plaintiff on the merits, decreed the claim with costs. 
The defendants appealed. 

[ 821 ] Mr. Evans, Mr. P. (XKincahj, Baboo MohcsU Chundcr Chowdhry 
and Baboo Grija Simker Mozoomdar for the Appellants. 

Mr. Evans. — This case is barred under s. 43 of the Code of Civil Procedure. 
The plaintiff sued previously for a declaratory decree only, when ho should have 
sued not merely for a declaratory decree, but also for recovery of posses* 
sion, for it was found by the Judge that he was not in possession, and 
never had been. The case of Kalidhiin Chuttapadhya v. Shiha Nath 
Chuttapadhya {ante, p. 483) does not apply, as that was decided under 
Act VIII of 1859. At the time the previous suit was instituted, the plaintiff 
could have claimed and was entitled to all the remedies ho claims at present, 
and ho omitted to sue for them ; he cannot, therefore, bring the present suit. 
Whether the omission was accidental or voluntary makes no difference — 
Moonshce linzloor Ritkeem w. Shunisoonni.ssa Bey am (11 Moore’s 1. A., 551). 

Mr. II. Bell, Baboo Sreenath Dass, and Baboo Guriidass Banerjee for the 
Kospondent were not called upon. 

The Judgment of the Court (Whitk and MacphehsoN, JJ.), was 
delivered by 

White, J. (who, having stated the facts and reviewed the evidence, came 
to the conclusion that the plaintiff’s case on the merits had been clearly proved. 
His Lordship then continued): — But it has been argued for the defendants that 
the suit is barred by the third clause of s. 43 of the Civil Procedure Code, which 
prohibits the splitting of. remedies. This clause apparently introduces a new 
provision into the Code. It is not to bo found in the Original Procedure Code 
of 1859, the 7th section of which prohibited the splitting of claims, but contains 
no provision, or at any rate no exju’oss provision, against the sjditting of 
remedies. The circumstances under which it is sought to raise this defence 
are those : — On the 25th January 1879, the in’osent plaintiff*, through his 
mother, brought against the present defendants a suit, in which, claiming 
under the same title to succeed to Proraotho Nath’s property, ho prayed only 
for a declaration that he was the heir to that property. The plaint alleged that 
[ 822 ] the property was then in the possession of the plaintiff. The Subordi- 
nate Judge took no evidence on the questiot\ of possession, but in consequence 
of certain proceedings that had been previously had between the parties under 
s. 530 of the Criminal Procedure Code, and under the Land Kegistration Act 
(Beng. Act VII of 1876), which he held to be conclusive as to the fact of 
possession, the Subordinate Judge decided that the plaintiff* was not in posses- 
sion, and that the possession was in certain parties under whom the defen- 
dants claimed. Accordingly, under s. 42 of the Specific Belief Act, which 
provides that no Court shall make a declaratory decree “ where the plaintiff, 
being able to seek further relief than a mere declaration of title, omits to do 
so,’* the Subordinate Judge held, that ho had no jurisdiction, or at all 
events no discretion, to grant the declaratory decree demanded, and dis- 
missed the plaintiff’s suit. The present suit is to recover the possession 
of the same lands as are mentioned in the former suit. In deciding the 
question whether this suit is barred by the former suit, we must see if the 
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causo of action is the same in both suits. A cause of action consists of 
tiie circumstances and facts, which are iillej^ed by tlie plaintiff to exist and 
which, if ])roved, will entitle him to the relief, or to some part of the relief, 
prayed for, and is to be souf^ht for within the four corners of the plaint. The 
alleviations in tlie plaint in the former suit were the doatfi of Promotho Nath, 
the allevied heirship of the plaintiff* to his estate, the possession by the plaintiff* 
of that estate, and the proceed invis under the Criminal Code had in the Regis- 
tration Court which threatened to result in a disturbance by the defendants of 
the rights enjoyed by the idaintiff*. These constituted the cause of action in 
that suit, and the relief asked for was a decree declaring the plaintiff’s title 
as heir, the effect of which would liave been to guiet him in the possession of 
his estate. U pon such a cause of action a tleclaratory decree wfis the only 
remedy he could sue for. How then can it ho said that he omitted to sue for 
any remedy in respect of that cause of action when he was entitled to no other ? 

In the present suit, although the ])laintiff sets forth the same 
title, ho com])lairis that the defendants, and those through whom they 
claim, have, on the strength of the proceedings under the [ 823 ] Crimi- 
nal Procedure Code and tlie Registration Act, sued and obtained decrees 
against some of the tenants of the estate, and that there has consequently 
been an active disturhance of his possession, which entitles him to i)ray for a 
decree which slnili not only declare his title but also award him possession. 
The cause of action in tlui present suit is, in our opinion, distinct from that 
in the first suit. We have been referred by the defendants’ counsel to the case 
of Moonshec Buzloor liahoevi v. Hhumsoonm hhu Begum (11 Moore’s [. A., 551) ; 
but wo think that case supports our view as to what is and wliat is not the 
same cause of action. The Privy Council were there dealing with s. 7 of the 
Code of 1859, which prohibited the splitting of claims. Their liordships say, 
“ the correct test in all cases of this kind is, whether the claim in the new suit 
is, in fact, founded on a cause of action distinct from that which was the 
foundation of the former suit, and they have accordingly considered whether the 
present suit can bo maintained on that ground. Rut the cause of action in the 
former suit of the respondent seems to them to he the refusal by the husband 
to restore, or his misapi)roi)riation of, the wife’s ])roperty, which she says ho 
entrusted to him. There is iiothing to distinguish the deposit of this parti- 
cular Company’s paper from the deposit of those which she deposited with it, 
and has recovered in the foi’inor suit. It w^as a mere item of her demand, and 
is admitted on the face of her present plaint to have been omitted from it for 
no other reason than the very insufficient one before mentioned. If she was 
justified in instituting a sopMrate subsequent suit for this particular Company's 
paper for Rs. 10,000, she would have been equally justified in making each one 
of the Company’s papers, which are comprised in the ‘ property suit,’ succes- 
sively the subject of an indei^endent suit.” 

But Mr. Evans contends that the Court must not confine itself to the claim 
made in the two suits in judging whether the 43rd section of the Code has been 
infringed, but ought to travel outside the statements contained in the plaint 
and see how the facts stood u])on the finding of the Court in the first suit. The 
argument is this, that, inasmuch as the cardinal allegation [ 824 ] was disproved 
upon which was grounded the pin intiff’s title to the limited relief prayed in his 
first suit, and inasmuch as the Subordinate Judge held the plaintiff not to be 
in possession at that date, it follows that the plaintiff* ought, in his first suit, to 
have brought a suit praying not only for a declaration of title but also for an 
award of possession, and that not having done so he has split his remedies. I 
cannot agree that this is the correct test. The question to be determined turns 
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not upon what was the i)roper suit for tlie plaintiff to have brought, or the 
proper remedies for him to have applied upon having regard to the facts as 
found upon the trial of the first suit, but upon vvhetlier the causes of action in 
the two suits are one and the same, or are distinct. 

Tt is contended that, in the case of Moonshce liuzloor Rnkecm v. Shinnsoon- 
nissa Begum (11 Moore’s 1. A., 551), their Lordshi])s, in deciding that the plain- 
tiff had omitted in her first suit a portii u of liis claim, founded their judgment 
upon the evidence in the suits and not upon the facts alleged in the pleadings. 
But tliis does not appear to he so. The omission of a portion of the claim from 
the first suit became apparent from comparing togetlier the plaints in the two 
suits. Tt was then perceived that the causes of action in the two suits were 
the same, and that tlie (Tovernment j)aper sought to he recovered in the second 
suit was merely an item omitted from the plaintiff’s demand in the first suit. 
Furthermore, the fact of the omission was ex])rossly stated in tlie body of the 
second plaint, hut sought to heexcused on a ground which was held to be untenable. 

On the whole, we are of opinion that there has been no siditting of reme- 
dies in this case within the meaning of s. 43 of the new Code of Procedure, and 
that this suit is not barred in consotiiience. 

1 must say for myself that I am exceedingly glad that we are able 
to come to this conclusion. Possession is a question wliich from its nature 
would seem to he very easily detorminahle ; hut in ])ractico it is found to ho 
one of the most difhcnlt issues to deeide in this country where great 
facilities are afforded to litigants of ])rocuring perjured testimony, and 
[828] where, in the case of lands under lease or in the occuj)ation of ryots, it 
is a common occurrenci'. for the lessees or ryots to become the partisans of one 
or other of the rival claimants, and sometimes to avail themselves of tlie dis])uto 
to combine and withhold their rents. In the case before us, if we had felt 
ourselves obliged to yield to the objection that this suit was liarred, the infant 
plaintiff’, whom upon the merits we find to be the heir and entitled to succeed 
to Prornotho Nath Sannyal’s iiroperty, would have been positively excluded 
from his inheritance witliout any judicial enquiry as to his title having been 
held; and I may also add, without any ])roper enquiry having been made in 
the first suit as to which of the rival claimants was at its date in possession of 
the estate. We affirm the decree of the lower Court and dismiss this appeal 
with costs. Ajipcal dismissed. 


Note. — T his decision was followed in the case of Komola tinminy Dcbia v. Lokctiatk 
Kur (appeal from appellate decree, No. 18fi7 of 1880), decided by CUNNINCJHAM and 
Tottenham, JJ., on the ‘2nd of May 1882. The judgment is as follows The plaintiff in 
this case sues to establish his right to, and to he placed in possession of, a half share in a 
zamindari, of which ho says that ho has been dispossessed by the first defendant, who, on 
the ground that it belonged to his judgment-debtors, the second and third defendants, 
attached and put it up to sale and purchased it himself on the 15th March 1877. Learning 
of the intended sale a few days before it took place, theplanitiil objected, but his claim was 
disallowed as filed too late. The plaintiff then brought a suit, No. 138 of 1878, for confir- 
mation of po.sscssioii, but it being found that the first defendant had obtained possession from 
the Executing Court, the plaiiitilT’s suit was dismissed on the 27th of August 1878. 

The question raised in special appeal is, whether the plaintiff’s present suit is barred by 
his former declaratory suit, No. 1.88 of 1878. 

In that suit no decision on the merits was given. Tt was dismissed on the ground that 
the plaintiff was not in possession, and that, therefore, his action, in the form in which it 
was then brought, was not maintainable. It is now urged that as he was, when he brought 
his first suit, entitled to the remedy which he now seeks to enforce, and chose to omit to sue 
for it, he cannot now sue for it under s. 43 of the Civil Procedure Code. Wc concur in the 
view taken by the Courts below that the present case does not fall within s. 43 of the 
Code of Civil I'rocedure : there was not any intentional and voluntary [ 826 ] abandonment by 
the plaintiff of any portion of his claim or of any remedy to which he was entitled. He believed 
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himself to be in possession, and as to this the Court found against him, and, without 
considering the merits of the case, held, that it was precluded by s. 42 of the Specific Relief Act 
from entertaining the suit. That section enacts, that no Court shall make a declaratory 
decree whore the plaintiff, being able to seek further relief than a mere declaration of title, 
omits to do so and the Court, accordingly finding that the plaintiff might have asked to 
be put in possession of the property, refused to make a declaratory decree of his right. This 
refusal to allow the plaintiff to sue in the form in which his plaint was then couched, was 
not in any way such an adjudication as would, under s. 18, preclude a subsequent suit ; nor 
do we consider that it could have the effect, under s. 43, of barring a subsequent suit for 
possession . 

This view of the moaning of the section wo find to bo in accordance with that taken by a 
Division Bench of this Court in Jibunti Nath KJinnv. Shih Nath Chiickerbutty (ante, p. 819), 
lately decided by WHITE and M\(H’HEUSON, JJ. In thecasc otKnlidhun Chutlaj)ndhyn\\ Shib 
Nath Chuttapadhya (ante, p. 483), the(|ueslion was, whether a person who, being in a position 
to ask for a declaration of right and immediate con.scquential relief, asks for and obtains a 
declaration of right only, can aftc^rwards sue for the consequential relief which he might 
have obtained in the former suit. This question cannot arise under the present law, as 
s. 42 of the Specific Relief Act forbids such a suit ; but we cannot think that where a plaintiff, 
mistakenly believing himself to be in i>ossession, sues merely for a declaratory decree, and 
whore, in accordance with this rule, the Court finding him not to be in possession dismisses 
His suit on this ground, without any inquiry into his rights, hois precluded from subsequently 
suing for his entire cause of action. The appeal is dismissed with costs. 

NOTES. 

[ SPLITTING CAUSES OF ACTION— 

On the principle that there must be identity of causes of action, the bar of C. P. C. 1908, 
O. II, r. 2 ( ; 0. P. C. 1882, s. 43) has not been applied in these cases : — (1911) 84 All. 172 ; 
(1892) 14 All. 512 : 12 A. W. N. 80; (1893)7C. P.L.R. 03 ; (1890) 14 Mad. 23 ; (1892) 16 Mad. 
274 ; (1906) 10 O. C. 44 (48) ; (1889) 14 Bom. 31. 

As to what niav be looked at to ascertain whether there was the bar, see (1891) 19 Cal. 
169 ; (1885) 12 Cal.' 291 ; contra (1910) 8 T. C. 9. 

As to cases where there was an adjudication on the cause of action, see (1888) 3C.P. D.R. 
316); 

Cases like (1900) 25 Bom. 189 (198) ; (1900) 10 O. C. 44 (48) should bo distinguished. 

As regards the cause of action in a declaratory suit, see (1914) 22 I. C. 883 and 
the cases therein cited. 

Note that the ruling in (1910) 8 1. C. 9 is contrary to that given here, though the 
circumstances are similar.] 


[ 10 C.L. R. 603] 

[826] APPELLATE CIVIL. 

The 4th April, 188>l. 

PUESENT : 

Mr. Justice Pbinsep and Me. Justice O’Kinealy. 

Hakim Khan Plaintiff 

verstis 

Gool Khan and others Defendants.'^ 

Mahomedan law — Joint Maliomedan family — Joint acquisition — Presumption, 
When the members of a Mahomaden family live in commensality, they do not form a 
‘ joint family * in the sense in which that expression is used with regard to Hindus ; and in 
Mihomedan law there is not, as there is in Hindu law, [827] any presumption that the 
acquisitions of the several members are made for the benefit of the family jointly. 

Abraham v. Abra}iavi(i) Moore's I. A., 195) and Joivala Btiksh v. Dharum Sing (10 
Moore’s I. A., 511) cited. Jiupchnnd Choiodhry v. Latu Chotvdhry (3 C. L. R., 97) doubted. 

• Appeal from AppcllatoDecrce,No. 1049 of 1880, against the decree of Baboo KristoMohun 
Mookerjee, Second Subordinate Judge of the 24-Pargana8, dated the 22nd March 1880, affirm- 
ing the decree of Baboo Dw.irkanath Mittur, Munsif of Sealda, dated the 27th June 1879. 
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The jiulgmonfc appealed from was as follows : — “ Tlie plaintiff and the 
defendants are three brothers. The plaintiff’ brought this suit to recover posses- 
sion of a one-third sluire of a house at Gora-ba/ar in Dum-Dum, and a tank in 
Italgsicha, on the allegation that they were the joint proi)erty of the brothers. 
The defendant Kassini Khan supported the plaintiff ’s case. Gool Khan ])leadod 
limitation, and contended that he acquired the proiiorties with his own funds 
after separation from hisbrotliers in 1280 (18/3»‘0. The Court below has thrown 
out the case on the point of limitation and the question of title. U])on the 
evidence on the record, 1 am of oi)inion that the Coui t below is wrong in 
holding that the proi>orties in suit were accpiired by Gool Khan alone after 
se])aration from Ids brothers in 1280 (lHr)8). In one paj*t of its judgment the 
Court below was hound to opine ‘ that Hakim Khan and Kassim Khan were 
most likely connected with tlio karbar in early days.’ If that wore so, the land 
on winch the house is situated was purchased soon after the commenccancnt of 
the karbar, and the first storey was built thereon for carrying it on. This appeal 
lias been transferred to this Court for the purj)ose of liearing it along with the 
original case of this Court (No. 118 of 1878). 1 Juive held in my decision of 

the original case that the brothers lived in the same mess up to 1271 (1884), 
and their mother died in 1288 (1881). l]])on the evidence on the record of 
tlie appeal case, I cannot hut come to the same conclusion. 4’he Court l)clow 
is wrong in holding that the ])artics being Mahomedans, the presumj)tion of 
the Hindu law in favour of joint actpiisition and joint family does not arise in 
this case. This opinion is in direct contravention with the Privy Council case 
of Abraham v. Abraham (9 Moore’s 1. A., 195), which has been followed by the 
High Court in the case of llnpchuud (Jhotcdhrt/ v. Laht Choirdhnj (3 C. L. K., 
97). It is now settled law that when Mahomedans live in the Hirulu country, 
[828] the i)resumption of joint family arising from connnensality would, under 
the circumstances of the case, arise, and the onus of proof would lie u])on the 
defendants to in’ove separate acquisition. It apj)ears that the brothers lived in 
the same moss; they had some income of the ancestral joint j)roporty which 
served as a nucleus, and the karbar, which improved their position in life, was 
joint. Under such cii’cumstances the i>laintiff is under the cover of the 
presum])tion, and the onuH lay on the defendants to rebut it ; but to my mind 
they have not satisfactorily discharged it. There is no doubt in my mind that 
the fii’st storey of the house was built during commensality with the joint funds. 
The second storey might have been erected by Gool Khan alone after separation. 
Hut this won’t further his case. An addition made to a joint property i)artakes 
of the nature of a joint estate— Vellni Mira lUivnitan v. Mtra Moidin liavnttan 
(2 Mad. 11. C. Rep., 414). For the above reasons I dissent from the finding 
arrived at by the Court below on the question of title. On the question of 
limitation, however, the defendants are entitled to succeed.” 1’he leai ncd Judge, 
having discussed the latter question, dismissed the ai)peal with costs. The 
plaintiff' appealed, and the defendants filed a cross-ai)peal under the jnovisions 
of s. 581 of the Code of Civil Procedure. 

Mr. Bell (with him Baboo liashbchanj (rhoso) for the Appellant. 

Mr. Ameer AH (with him Moonshee Serajal Islam) for the Res])onden(s. 

Ml*. Bell. — The Subordinate Judge has clearly held that the iiropertics 
in dispute were acquired with joint funds. A Mahomedan family living 
in commensality is subject to the same rules as a Hindu family- -7* 
Chmrdhru v. Lain Chowdhry (3 C. L. R., 97). Ijimitation, therefore, does 
not bar the plaintiff’s claim. The member of a joint family ought to be treated 
on the same basis as a partner under the English law — Lindley on Partnershij), 
vol. i, p. 642. 
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[829] Mr. Amocr All for tho respondcjnts contended, that the case of 
Ttnpchund (Uioirdliru v. Lain Choirdhru (3 C.L. E., 97), being between mugs, bad 
no apjdication to Mahomedans. Besides, that case was decided on the basis of 
Ahmhdm v. Ahntliavi (9 Moore’s I. A., 195) ; but Abraham v. Abraham (9 
Moore’s F. A., 195) certainly did not decide anytliing of the kind, \xwi\,Jaicala 
Jjuksk V. Dharnm Siiiffh (10 Moore’s 1. A., 51 1) is a direct authority against 
it. This being so, and the Courts below, having concurrently held that the 
plaintiff was not in possession within twelve yeai’s, the suit is barred. 

Baboo Uaahbcharu (Iho/fo in reply. 

The Judgment of the Court (PlUNSEP and O’KiNKATiY, JJ.) was 
delivered by 

O’Kinealy, J.- In this case the plaintiff, who is tlio appellant before us, 
sued for possession of ]iroperty which ho said formed part of a joint family 
properly. The defendants denicMl the title of the plaintiff, and assorted tliat the 
])laintiff’s claim was barred liy the law of limitation. In the first Court, tlie 
Milnsif, it seems to us, dealt witli the case on a prosier basis. Ho said “ It 
must he borne in mind tliat the parties to tlie case are Mahomedans, and tho 
presumjition of Hindu law in favour of joint ac(piisition and joint family does 
not arise in this case .” He, therefore, proceeded to deal with tho case as a 
case of partnevshi]) between ordinary individuals not subject to Hindu laws and 
customs, and ho dismissed the suit both in regard to the question of title and 
tho point of limitation. In ap])eal the Suiiordinato Judge came to the conclu- 
sioij that tho lower Court was wrong, and applying tho principles of Hindu law 
relating to joint families to the case, he decided that, inasmuch as the members 
of the family lived in commensality they formed a joint family, and the ])i’operty 
which forms tho subject of the present suit must be presumed to form a 
portion of the joint jirojicrty. 

Now it seems to us that the Subordinate Judge, in dealing with this ques- 
tion, was, undoubtedly, inlluenced by tho case of [830] liapehand Choirdlinj v. 
Ijatn Choirdhnj (3 C. Ij. U., 97), in which it has been laid down as settled 
law that, with Mahomedans living in a Hindu country, tho iiresumption of 
joint family and commensality arises. In that case it docs not a])pear that the 
Judges luul their attention drawn to the case of JinraJa Jhiksh v. Dhara Simj 
(10 Moore’s 1. A., 511, at ]). 53H), in which their Lordships of tho Judicial 
Committee, referring to the case of Abraham v. Abmham, (9 Moore’s I. A. 
195), said : Whether it is competent for a family converted from the Hindu 

to tlie Mahomedan faith to retain for several generations Hindu usages and 
customs, and by virtue of that rtjtention to set uj) foi’ itself a special and 
customary Jaw of inheritanci*, is a question, which so faras tlioir Lordships are 
awai’o, has nevei’ been decided. I t is not absolutely necessary for the determin- 
ation of this appeal to clecide this (piostion in the negative, and their Lordships 
abstain fi-om doing so. 3’liey must, however, obsei've that, to control the general 
law- if, indeed, tho Maliomedan law admits of such control— much stronger 
proof of special usage would he required than has been given in this case.” 
As in that ca.so, so in this, it is not absolutely necessary foi‘ us to decide 
whether the Mahomedan law of inheritance can be controlled by the usages of 
the country in whicli the individual may happen to reside, but the present 
inclination of our minds is, that if it were necessary to decide that point, we 
sliould feel some difficulty in following the case of linpehand Chowdhry v. Lain 
Choirdkry (3 C. L. R., 97). 

The Mahomedan law of inheritance is based on Sura-i-Nissa in the Koran, 
which was revealed in order to abrogate the customs of the Arabs, and on the 
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Hadis or traditions of tlie Pi oi)hot. According to the principles of Mahomedan 
law any attoinpt to repudiate the law of the Koran would amount to a declara- 
tion of infidelity, siicli as would render tlie individual concorne<l liable to civil 
punislimont by the Kazee in this world, and to eternal punishment in the 
next. 

No custom op})osed to the ordinary law of inheritance, whicli was created 
to destroy custom, would bo recognized by the Doctoi s of the Mahomedan law, 
and in our opinion it follows [ 831 ] as a natural consequence, that no such 
custom should be recognized l)y our Courts which are bound by express 
enactment to administer Mahomedan law in questions of irdioritance among 
Mahoinedans. 

In this case the Sul)ordinatc Judge has, wo think, en-ed in deciding the 
question of title according to the priricijdes of Hindu law, and so far as he has 
sot aside the decision of the lower Court, we are compelled to reverse liis judg- 
ment. On this point tlie decision of the first Court will stand, J^ut in regard 
to the qpostion of limitation there has been, we Hnd, a concurrent finding of 
both Courts, and we see no i’oason to set it aside. We afiirm the decision of 
the lower Appellate Court and dismiss the appeal with costs. 

Appeal (lismifised. 

NOTi:. —The (iLieslioii jis to thij prosuniptioii of joint family relations amongst MahoiiU'dans 
was also raised in the case of Jnhrr Ali Choiiullirif v. Itajchumler Sun (Hcg. Ap., No. ‘iOl of 
J87*J) decided by ^UjDONMLnand KlMril), J J., on the ‘27th of February 188‘i. Tn delivering the 
judgment of tluj Court, Mr. Justice KlMriO made the following ohsin-vatioii ; “ The appellant’s 
vakeel, in one part of his argument, contended, that the brothers Mahomed Daim and 
Asmutoollali lived together in coparcenary ; and he further eontended that the jn'esinnption of 
the Jfindu law, that all prop(‘rtv acujuired hy memht'rs j)f a eopareemary must be presumed to 
liave belonged to tlie family jointly, although such ])ropc*rt) may stand in the names of indivi- 
dual nieinlua'S of tin', family, ought to be held to apply to this ease'. Tn support of tliis con- 
tention the ease f)f Abraham v. Abraham (U ^loorcj’s I. A., l‘.)6) has l)een relied upon, and the 
appellant’s valu'el has contended that the eJTeet t)f that decision is, that persons jif .i dilTereiil 
religion, whih’ retaining such religion, niaN , liy custom or by Lhenisel\(*s adopting the Hindu 
law, be governed by that law in all its essential particulars. Tn the jiresent ease we think 
tliat there is not proof of any custom appliealih; either to the ^rahoinedans of CJhitlagong 
generally, or to this partienl.ir family. Then assuming, for argument's sake, that a I^Iaho- 
incdan can, witlumt changing his religion, adopt that part of Hindu law which regulates the 
acquisition and enjoyaieiit of property, we think there is no proof that this has been done in 
the prescMit iiisl inee. We may further observe that the ease of Abraham, v. Abraham 
(‘J ^loore’s 1. A., 1U5) is not, in our opinion, an authority for the position contended for. In 
that ease the individual coneerned was formerly a Hindu, and tlu' (|iU'sLion was whether, in 
adopting the Cliristiaii religion, he had east oil so iniieli of tlu* Hindu law as applied to the 
acquisition and eiijoyinciit of tlie ])roperty. Tn dealing with that question their Lordships 
of the I’rivy Council made certain general oliservatioiis, the purport of those observ- 
ations being that a Hindu may, while adopting .i new religion, ndain s(^ much of the Hindu 
law as governs his temporal affairs ; but we do not think that thedr Lordships of the Privy 
Council ever intended to give sanction to the other proposition, that an individual ma\ , while 
retaining bis own religion, adopt so much of a systinii of Jaw governing another class as 
applies to temporal concerns only. In tlic present casi* wn think that the general statement of 
witnesses that all the members of this partic^iilar family lived jointly and in coniineusalitv is 
not enough to introduce into a IMahoniodaii family a parceiu'rship which, as their Lordships 
say in the ease of Abraham v. Abraham (9 Moore’s 1. A., 195), “as expressing the rights and 
obligations growing out of the status of an undivided family, is the ereaturo of, and niiist bo 
governed by, the Hindu law.” From the mere fact, if proved, of ^rahoincdans living in t g 
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siliiic l)iiri, or fiimily-clwcjUirig, and mossing toguthcr, it appears to us that no presumption 
ari.so.s Unit proporti standing in the name or names of an individual member or members of 
that family is joint in tht' sense in which this term is used in Hindu law. 

NOTES. 

[MAHOMEDAN LAW -USAGE - 

i. As to how far ^rahomedan Law is permitted to be overriden by custom, i(T(U100) 2M 
All. 20; the critieism of 'ryabji in his Mahomedan T^aw (1018) at p. 40 <7 seq. 

ii. .As regards the ajiplicaliility of iircsumptions of Hindu law as to jiroperty, sec (1007) 
{) Horn. Ti. R. 274 ; 211 IJom. Ho 0 Horn. Ti. R. 874; (1014) 28 1. C. 105 (Bom.) where the 
previous eases are fullx discussed. 

iii. As to onus, see (1001) I*. R. 85.] 


[832] APPELliATE CIVIL. 

TJia i:Hh April, IfiN'-i. 
riiESKNT : 

!Mk. Justice White and Mr. Justice Maci’Hehson. 

.\ul)inasli Cluiiulor Mookorjeo Plaintil! 

cersns 

Martin Defendant. 

Appeal —Second Appeal — Civil Procedure Code {Act X of 1H77), as, dSH, 

Afler a decree bad lieen made cjc parte, the defendant applied to have it set aside. The 
Subordinate Judge refused the application, but liis order was n*versed by the District Judge. 

J/eid, that the order of the Di.strict Judge was final under s. 688, and that no second 
appeal would lie : nor would the (’ourt interfere under s. (>22 of the Code. 

ILiboo Bhoirnh Chundcr Jianerjee for the Ai)j)eliant. 

Mr. McNair for the llospondent. 

Tllbi facts of tliis case suHiciontly appear from tlu) Judgment of the Court 
(WlllTJC and MacphersoN, JJ.), which was delivered hy 

White, J. -Tliis is a second apjieal against an order of the [833] Judge, 
reversing an order of the Suhordiiiate Judge refusing to set aside an ex 
paitc decioc, which the latt r Judge had passed against the respondent. 
Tlio decree was, undoul)tedly, made hy the Su])ordinate Judge ex parle in the 
sense that lie decided the ca.se solely uiion the evidence produced on tlio part 
of f ile plaintilT and without any cross-examination hy tlie defendant. The fact 
that the defendant came into Court shortly before the case was closed and had 
some conversation witli the Subordinate Judge, not indeed witli roforenco to 
tlio merits of the case, l)ut simply as to whether ho was in time or not for imtting 
in a defence, floes not prevent the decree from licing an ex parle one. The 
application hy the defendant was made under s. 108 of the Code on the ground 
that he was prevented from appearing at the commencement of the trial 
hy some sulVicient cause. The Subordinate Judge, holding the cause to ho 
insutlicient, refused to set aside the decree, and dismissed the application. 

• Appeal from .Appcllak* Order, No. 811 of 1881, against the order of W. K. Ward, Ksij., 
Judge of Assam Valley District, dated the 18th of August 1881, reversing the order of Colonel 
A. K. Comber, Doputv Commissioner and Subordinate Judge of Tezporo, dated the 80th 
April 1881. 
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The District Judge, in reversing the order of tlie Subordinate Judge, has 
done so on the ground that the circumstances connected with the appearance 
of the defendant in Court were such that the Subordinate Judge ougJit not to 
have proceeded to pass an ex parte decree. The Judge has mainly come to 
that conclusion l^y putting a different interpretation ui)on the conversation 
which took place between the defendant and tlie Subordinate Judge, before the 
decree was passed, from that put by the Subordinate Judge himself. Tt is true 
that the Judge does not expressly reveise the finding of the Sid)ordinate Judge 
that the defendant si lowed no sufficient cau.se for not appealing when the suit 
was called on for trial, f^ut it is unnecessary for us to ])ursiio the matter 
furtiier, as we are of opinion that no st^cond appeal lies against tlie order 
made by the Judge. His order is final by virtue of s. 588 of the Civil 
Procedure Code. 

We also think that there is no want of jurisdiction or excess of jurisdiction 
on the part of the Judge, nor is there any such irregularity as would induce us 
to interfere with his order under s. G22 of the Code. We make these observa- 
tions, because it has been suggested on behalf of the ])laintilf, that even if he 
had not a right of second appeal, he might succeed on an a])plication [834] 
under s. ()22, and if so, that the iiresent second a])])eal might be converted into 
or treated as if it were an application under that section. 

The appeal must bo dismissed with costs. 

Appeal iVusMisHcd. 


[8 Cal. 834] 

APPEIdi.\TE CIVIL. 


The TJth Apnl^ iWs?. 

Present : 

Siu JiicHARj) Cauth, Kt., Cjuef Justice and Mr. Justice Bose. 

Bhadeshwar Chowdliry and •others Plaintiil's 

versu's 

Gaurikant Nath Defendant. ‘ 

Jurisdiction — Under-oaiaation of suit -Civil /Procedure Code {Act X of 
1877), s. 67 -Uctur}i of plaint- Dismissal of suit, 

A Mmisif, lifter liuiirijig the evidence on both sides, found that the suit had been undcr- 
viiJued ; but, iiistcjid- of returning the plaint under s. 67 of Act X of 1877, ho disiuis.sed the 
suit. JIM, that the prt>viaions of s. 67 wore im))enitjvo, and might bo put into force at any 
stage of the hearing; and that .such di.smi.ssal of the suit was a matter which aiTcetedthc 
nu.'rits of the case, and formed a proper subjeet for an ax)pca]. 

Appeal from Appellate Decree, No. 1077 of 1880, against the decree of A. C. C iinpbell, 
Jis(p, Deputy Commissioner and Subordinate Judge of Goalpara, dated the •J'ind ^larch 1880, 
affirming the decree of 11. H. Atetcallc, Esq., Extra A.ssistaiit Commissioner and Muusif ol 
Goalpura, dated the 8th November 1870. 
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This was a suit Ijrought to recover possession of six cottas of bastu land 
from the defendant, who, the plaintilTs alleged, had taken possession of the 
same without their i)erinission. Tlie property was valued at Rs. 700. 

The defendant, amongst other things, contended that tlieland wasiiiokurari 
isfcemrari, and that the value of the land was understated, and that the Court 
had no jurisdiction to entertain the suit. 

The Extra Assistant Commissioner, vested with the powers of a Munsif, 
after liearing the evidence, found that tlie property had been undervalued, and 
held, that as the issues had been fixed, and the evidence on both sides closed, 
he could not return the plaint to the jdaintiffs under s. 57 of the Code ; but 
that he was bound to dismiss the idaintiffs’ suit. 

[835] The plaintiffs appealed to the Subordinate Judge, who afbnncd the 
decision of the lower Court. 

The plaintiffs appealed to tlie High Court. 

* J3ahoo Ditvija MoJiun Doss for the Appellants. 

Bahoo Amarcmh'o Nath Chattcrjce for the Respondent. 

The Judgment of tlie Court (GARTH, C. J., and Bose, J.) was delivered by 

Garth, C. J. -In this case, an objection that was made in the Court 
below by the defendant was that the proj^erty was undervalued, and that, 
consequently, the plaintiffs had brought their suit in the wiong Court. That 
question was gone into by the first Court, which found tliat tho property was 
undervalued, and that, consequently, the suit should ho dismissed. 

Upon that the plaintiffs appealed, aiiparently upon the ground that the 
finding of the first Court was wrong upon tho question of valuation. That 
was a [loint which, of course, went to the merits of tho question. Jiut they 
also contended that the first Court, finding as it did, ought not to have dismissed 
tile suit altogether ; hut shoidd, under s. 57 of tlie Code of Civil Procedure, 
have returned tho plaint to tlie plaintiff’s to bo presented to tho proiior Court. 

Tho lower Aiipollato Court found, that the first Court was right in saying 
that tho suit was undervalued ; and the Subordinate Judge also held, that tho 
lower Court was right upon tho other ])oiiit, — viz., in dismissing tho suit .and 
not returning tho |daint. Both Courts seem to have thus decided upon tho 
ground, that, according to tho proper construction of s. 57, a ])laint cannot he 
returned to tlie plaintiff’ after tho defendant has boon called upon to state his 
case. That is as much as lo say, that a plaint cannot be returned to tho 
plaintiff’ under that section after the defendant’s written statement has been 
put in. 

We think that, in this respect, the lower Cour! s were clearly wrong ; s. 57 
says nothing of the kind ; and the good sense and reason of the matter is 
certainly against that view. 

[836] Any objection upon the ground of valuation woidd naturally come 
from tho defendant Tho objection would not appear upon tho face of tho 
plaint itself ; and the Court would liavono means of knowing whether the suit 
is undeiwalued or not until the objection had been pointed out in the defen- 
dant’s written statement. 

If, therefore, the Courts below were right in tho view which they have 
taken, tho provision in s. 57 for returning the plaint to the plaintiff’ would be 
virtually useless. 
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We tliink, therefore, that the plaintiffs were i)erfectly justified in coming 
to this Court to liave the matter set right. 

I had at first, I confess, some doubt whetJier the question was one affect- 
ing the merits of tJie case ; but 1 think it is, because, as regards limitation, it 
might affect the plaintiffs* riglits very materially, whetlier they had tiieir 
plaint returned to them or are compelled to bring a fresh suit. 

Moreover, the ])rovisions of s. 57 sooin to ho imperative. The words arc 
— “ the plaint shall ho returned to he presented to the proi)er Court.’* The 
section, therefore, loaves tlie Court no option ; and if, instead of returning the 
plaint, the Court dismisses the suit by its decree, that is undoubtedly a matter 
wdiich affects the merits of the case, and beconies the proper subject of an 
appeal. 

We think, therefore, that the case must go hack to tlie first Court in ordeu’ 
that the plaint may bo roturned by that Court to the plaintiffs ; and we also 
think, that the plaintiffs ouglit to have their costs in this Court. In tho 
Court below we Icavt? the oi-dor as to tho costs as it was, as wo find that tho 
Court has given no costs to oithor party. 

Apjyml (ilhnerd, (Uid caac rcmandctl. 


NOTES. 

[RETURN OF PLAINT - 

C. C. 190S, O. 7, r. 10 onacts tliattho plaint Khali a/ any statje of the suit ho rcturnod to 
be prcs<jnk‘(l to the Court in which the suit shouUl have been instituted ; this was enacted 
with a view to settle the doubts raised in the previous case law 10 Mad. ‘ill; 

(1895) 20 Bom. 075 ; (1881) 8 Bom. .‘UO ; (1879) 2 All. :157. See also 8 Cal. 120.] * 


[ 10 C.L.R. 449 : 7 Ind. Jur. 26. ] 

[837] APPELLATE CIVIL. 


Tim lUh Apiil, 

Present : 

Mr. JrsTTCR Fietr) and Mr. Justice O’Kinealy. 


Benodo Mohini Chowdhrain Plaintiff 

vcrsiiH 

Sharat Chunder Hoy Chowdhry and others Defendants. 


Sjmcial Appeal - Reviaional jnnsdict ion- -Death of sole defendant — 
Survival of cause of avMon- -LeAjal representative— Limitation — 

Civil Procedure Code (Act X of 1H77), ss, SOS, S7S— Limitation 
Act (XV of 1S77) sched. ii, els, 171 B, J7S. 

In a suit for the ' recovery of land against a sole defendant, tho latter died before the 
hearing. Sixty -three days after the death of tho defendant, the plaintiff applied to tho Court 
to enter on tho record the legal representative of the deceased defendant. On the 22nd of 
November 1880, the Court rejected the application under the provisions of Act XV of 1877, 

• Appeal from Original Order, No. 350 of 1881, against the orders of Baboo Amirtolall 
Chatterjee, Subordinate Judge of Niuldea, dated the 22nd of November 1880 and 20th of 
September 1881. 
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sclied. ii, cl. 171 B, aind ordered the suit to iihate. On the sjimc day the pliiintiiT applied 
tf) the Court to set aisidu the order directing the suit to iiliate, but this iipplieation wjis also 
rcjcrt<*d oil the ‘iOth of September 1H81. On appeal to thci High Court — 

IFcld, that no appoiil lay agaiiust the order of the 20th of September 1881, and that an 
appeal against the order of the ‘22iid of Ntiveinber 1880 Wiis out of time ; but that the High 
Court would tjik(! cognizancu* of the ease under s. 022 of the Code of Civil F'roeedure. 

Jfrld also, that the apnlicjition which was rejected on the 22nd of Novemljor 1880 was an 
apjdication under s. H72. and not under s. 808 of the Code of Civil Broeeduro, and that the 
applicant was entitled to make the application within three yciars, as allowed bv Act X\' of 
1877, sched. ii, cl. 178. 

Cioconl Chundev Omtsaincc v. The Adminiatmtnr-Cenvvnl of licnffal (I. L.R., fiCal., 720: 
R.t\, f) (". fj. Tl., 108) refern'd to. 

This was a suit in ojectniont for t ho recovery of land. The sole defendant 
died on the r^th Septeinl3er IHHO, before decree, and the plaintilT, on tlie 8th 
November 1880, apiilied to have the name of Ins legal representative entered 
on the record. Upon that apidication tlie Judge of the Court below, treating 
the a|)plication as one under s. JCtS of the Civil Procedure Code, as amended 
))y Act XI I of 1879, hold, that it was out of time under [838] art. 171B of 
sehed. ii of the Limitation Act; and, on the 22nd November 1880, made an 
order that the suit should abate. 

On tlie same day tlie plaintitl' applied that the ju’eceding order should he 
sot aside ; and on this application the Judge, on the 20th September 1881 
delivered the followiiig judgment: -“The present applicant brought a suit 
in. forma 7;ff//y3cr/.s* against one Radha Madhab Dey Chowdhry. Pending the 
suit Radlui Madhab dio«l, hut the right to sue survived against his legal 
representatives. More than sixty days after the date of his death, plaintilT 
made an application to the Court sjieeifying the name, description, and place 
of abode of the present opposite parties, alleging them to he the legal represent- 
atives of the deceased, and asking the Court to make them defendants in the 
place of the deceased. The Coui-t refused this application, because it was not 
made within the peiiod of sixty days as proscribed for it by art. 171B of the 
Indian Limitation Act, and ordered that the suit should abate. The plahitilT 
then made the present application for an older to set aside the order 
for abatement, on the ground that she was iirevented by a sunicient cause 
fiom continuing the suit. The opposite party questioned the sufliciency of 
the cause set forth in the plaintiff’s application, as also the competency of 
the jilaintiff’ to come in under s. 371 of the Code of Civil Procedure. Upon 
the question whether the i).*esent applicant was provontod by a sufficient 
cause from filing the application within the period of sixty days from 
the date of Radha Madhab’s death, I am satisfied upon the evidence that 
she was. But upon the other question, howeve>' much I may regret the 
result, I agree that the iiresent apiilication cannot be entertained under s. 371 
of the Code of Civil Procedure. That section only enables the person claiming 
to bo the legal roiiresentativo of the deceased, I'kc., and the iilaintiff to apply 
for such an order. It does not enable the plaintiff to make an application 
like the present, in a case where the defendant is dead and the plaintiff is 
prevented by a sufficient cause from continuing the suit. The express mention 
of the one case in s. 371 of the Code implies the exclusion of the other case. 

I tried to bring the present case within the provisions of s. 623 of the Code of 
Civil Procedure, but 1 failed, because when the order for abatement was made 
[839] the jiresent plaintiff was aware of all the facts which she now' alleges as 
her ground for not making the application earlier. In the present case there 
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was no discovery of new matter or evidence, which, after the exercise of due 
diligence, was not within her knowledge, or could not be produced at the time 
when the order for abatement was made. Act VllI of 1880, Nvhich makes an 
amendment in art. 171A of tlie Indian Limitation Act, makes no amendment 
in art. 171B, wliich relates to the present case. I was much pressed with 
the argument that an extension of time was the more needed in the case of the 
death of a defendant than in tiiat of the deatli of a plaintitl, and 1 see that the 
argument has much force, for the defendant inay be residing at a ])lace some 
thousand miles off from the place where the plaintiff resides, and tlio new’s of 
the former’s death may not, in many cases, reiich the latter within sixty days 
from the date of his deatli. It will indeed be very hard for the plaintiff if, in 
such a case, he has no remedy. But as 1 find s. 171B of tlie Indian Limitation 
Act and s. 371 of the Code of Civil Procedure stand, I cannot grant the appli- 
cation. Seeing that I cannot grant the application, 1 must reject it ; hut I must 
reject it under the circumstances of the case without costs.” 

The plaintiff appealed to the High Court on the following grounds : — 
(i) that the suit having been commenced befoie Act XII of 1879 was jiassed, the 
learned Subordinate Judge erred in applying the pi ovisions of tlie said Act as to 
jirocedure and limitation to the ])rosent case ;(ii)that the application for making 
the representatives defendants in place of the deceased Radha Madhab, having 
been made on the 8th Novernhor 1880, j.p., before the day fixed for final hearing, 
the learned Subordinate Judge was wrong in directing, on the 22nd November 
1880, that the suit should abate ; (iii) that the Subordinate Judge had erred in 
holding that the provisions of s. 371 of the Code of Civil Procedure do not apply 
to the case of an order for abatement under s. 308 of the Code ; (iv) tluit, having 
found that there was sufficient cause preventing tlie iilairitiff from making the 
application for substitution within sixty days, the Court lielow should have set 
aside the order that the suit should aliatc. 

[ 840 ] The Advocate- General, offg. (Mr. Pitt Hips) and Baboo Suroda Chum 
Miltm' for the Appellant. 

Baboo /iu// Mohuii Dass and Baboo Nil Mdflkiih Pose for the Jlespondents. 

Tlie following Judgments were delivered by the Court (FlElJ) and 
O’Kinealy, JJ.) 

Field, J. — This was a suit to recover land, and was lirought against a sole 
defendant. That sole defendant died on the fith September 1880, after the in- 
stitution of the suit. On tho 8h November 1880, that is, sixty-three days after 
his death, an application, wliich purported to ho made under s. 368 of the Code 
of Civil Procedure, was made to the Subordinate Judge for the iiurjiose of having 
the son and heir of tho deceased defendant made a defendant in his stead. On 
the 22nd November 1880, the Subordinate Judge, considering this application 
out of time, because it was not made within tlie sixty days allowed by art. 171B 
of tho second schedule of the Limitation Act, XV of 1877, rejected it, and 
made an order that the suit do abate. On tho same day, tliat is, the 22nd 
November 1880, a furtlier application was made to the Subordinate Judge that 
this order, directing tho suit to abate, might be set aside, on tho ground that 
tho plaintiff* was prevented by sufficient cause from apjilying within tlie sixty 
days. There appears to havo been sorao delay in dealing vvitli tliis application, 
wdiich was not disposed of till the 20th Beptemhor 1881. The Subordinate 
Judge then found as a fact, and his finding on this ponit has not been questioned 
before us on appeal, that the plaintiff was prevented by sufficient cause from 
coming in within the sixty days allowed by art. 171B of tho second schedule of 
the Limitation Act ; but being of opinion that the law allowed him no discretion 
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in the matter, ho rejected the plaintiff’s application althou^^h ho considered the 
case to 1)6 a very hard one, and if ho had thouf^lit himself empowered by law to 
f>rant the application, he would have granted it. Tlie present appeal has been 
preferred against both orders,-— that is, the order of the 22nd November 1880, 
as well as the order of the 20tli Se])tcmbor 1881. So far as the first of these 
orders is concei ned, tlie appeal is out of time, as the appellant did not obtain the 
[841] permission of tiie Court to file the appeal, regarded as an appeal against 
the order of the 22nd November 1880, after the time allowed by the law, on 
the ground that she was i)revented by sufficient cause from presenting such 
appeal within tlie ])eriod allowed by law. The appeal may, however, be 
regarded as an ainioal against the order of the 20th September 1881, and so 
regarded, it is in time. Then it is contended that no appeal will lie against 
the order of the 20th September 1881 , because it cannot be regarded as an 
order under s. 371, anti if it lie regarded as an order under s. 372, no express 
provision for such an appeal is to ho found in s. 588 of the Code of Civil 
Procedure. It appears to us that the order of the 2()th September 1881 cannot 
be regarded as a ‘ decree ’ within tlie meaning of the amended definition in s. 2, 
and there being no express provision in s. 588, the present appeal will not 
lie. Considering, however, all the circumstances of the case, and the hardship, 
which, in our opinion and the opinion of the Hubordinato Judge, will be inflicted 
on the plaintiff, if the order of the Subordinate Judge is allowed to stand, 
while wo are strongly of opinion that he had jurisdiction to make the order 
which he would have made did ho not feel himself de))arrod by the language of 
the Code, we think that tlie case is one in which we may properly exercise the 
jurisdiction vested in us by s. 022 of the Code of Civil Procedure, and we 
proceed to exercise this jurisdiction accordingly. 

Turning now to tlie essential ciuestion which has to be decided, we must 
first observe thats. 5 of the Limitation Act (XV of 1877), which allows an 
appeal, or an application for review to be admitted after the period of limita- 
tion when the appellant or applicant satisfies the Court that he had sufficient 
cause for not presenting such appeal or making such application within such 
period, has no operation in respect of ai)plications other than an application 
for review. Section 371 of the Code of Civil Procedure enacts, that when a 
suit abates, no fresli suit shall bo brought on tlie same cause of action ; but the 
person claiming to be the legal repre.sentative of the deceased may apply for an 
order to set aside the order for abatement, and if it bo proved that he was 
prevented by any sufficient cause from continuing the suit, the Court shall set 
aside the abatement upon such terms as to [842] costs or otherwise as it 
thinks lit. Now, this section ai)plies only to an application by a poi’son claim- 
ing to be the legal represeTii itive of a deceased plaintiff, and who seeks, as 
plaintiff, to continue the suit ; but it does not apply to an a])plication by a 
plaintiff as against the legal reijresontativo of a deceased defendant, such plain- 
tiff’ seeking to continue sucli suit againt such ropros ntative. The section has 
therefore, no ai)plication in the present case. The result is that if the present 
case falls within s. 368, the plaintiff may lose the property to which it may happen 
that she has a good legal title capable of being enforced in the suit instituted 
by her, and this merely because she did not apply to have the representative 
of the defendant substituted within sixty days after such defendant’s death, 
although she was prevented by a reasonable cause from making her application 
within that time. It is possible to conceive many instances in which this 
reasonable cause may amount to absolute impossibility, and the result may be 
that considerable hardship and injustice will be done by this stringent provision 
which loaves the Court no discretion whatever in applying it. It can scarcely 
be supposed that the Legislature contemplated this result, and we are unwilling 
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to put upon the provisions of the Code a construction which necessarily involves 
the imputation of such an unreason«abl6 intention to the Legislature. It must 
be borne in mind, that the provision contained in s. 371 of the Civil Procedure 
Code, that- when a suit abates no fresh suit shall be brought upon the same 
cause of action, is a wide departure from tlie princijdes wliich have boon held 
applicable to abatement in the Courts of Common Law and of Equity in 
England. In the Courts of Chancerv. a suit, though perfect in its institution, 
becomes defective by tiie death or mariiage, or by some change or transmission 
of the interest or liability of some of the i)arties. In such case tlie suit is said to 
have abated or become defective. As a general rule, no proceeding whatever 
can be taken in it, until an order to revive the suit or carry on the proceedings 
has been made. Such an oi-dor is in many cases obtained on motion of course. 
Where the abatement is total, that is, caused by the death, bankruptcy, or 
insolvency of a single plaintiff, or the marriage of a single female plaintiff, the 
[848] case is completely suspended and cannot he in’ocoeded with until it has 
been revived or the defect caused by the abatement cured. Whore the abate- 
ment is partial merely, as whore it is caused by the death of the defendant, 
it prevents those proceedings only by which the interest of the deceased may bo 
affected, for the death of the defendant makes an abatement quoad himself 
alone. Thus abatement, although it suspends the i)roceodings in a case, does 
not put an end to them. Therefore, where ]3rocess of contempt has boon exe- 
cuted and the defendant is in custody upon it, and afterwards the suit abates, the 
defendant has been held not to be thereby entitled to his discharge out of cus- 
tody. But so far as we are aware, an abatement, either in a Court of Common 
Law or in a Court of Equity, has never had the effect of being a bar to a 
further suit upon the same cause of action. One of the essentials of the 
principle of res judicata is, that the matter must have been determined, and 
when a suit has abated before judgment, nothing has been determined in such a 
suit. Having regard, therefore, to this very essential diffei-enco betw'een the 
procedure introduced in this country and the lu’ocedure of the Courts of England, 
we think that it cannot, have been the intention of the Legislature to apply the 
provisions of s. 368 of the Code, read with art. 171 B of the Limitation Act, 
more stringently than the provisions of the Limitation Act as to the filing of 
appeals and reviews of judgment. We have seen that s. b of the Limitation 
Act allows an appeal and an application for review of judgment to be admitted 
after time when the Court is satisfied that there was sufficient cause for 
not presenting it within time. Wo ma> further observe that, in s. 368 of the 
Amended Code, XIV of 1882, which has just been passed by the Legislature, 
but wliich comes into force on the ist of dune next, words have l)een added 
which, if they had existed in tlie section of the iiersont Code, would have ren- 
dered this appeal unnecessary. We are, tliereforo, hid to examine very care- 
fully the provisions of ss. 368 to 372 of the Code of Civil Procedure in 
order that, if possible, we may put opon those sections read togther a construc- 
tion which will prevent that hardship which does not apiieai* to have been 
intended by the Legislature. Wo may observe that if the porsent case does not 
fall within [844] 8. 368, it must fall within the provisions of s. 372, and as no 
express time is provided by the Limitation .Vet for ai^plications under s, 372, 
the general provisions of art. 178 of sched. ii will apply ; and the plaintiff 
will, under this article, have tliree years as the period allowed for making 
this application. 

Having given the matter our best consideration, wo come to the conclusion 
that the persent case is one which does not fall within the provisions of s. 368. 
That section, in so far as it deals with the case of the death of a sole defendant, 
provides that where the right to sue survives, the plaintiff may make an 
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application to tlie Court to have the le^al representative of the deceased defendant 
made a defendant in his stead. Now, what is meant by the ‘ right to sue sur- 
viving,’ and what is the difference boween this case and tlie cases provided for 
by 8. 372, that is, “ other cases of assignment, creation or devolution of any 
interest pending the suit If we turn to Order L, rule ] of the Rules made 
under the Judicature Act, we find the following provisions : — “ An action shall 
not become abated by reason of the marriage, death or bankruptcy of any of 
the iiai’tios, if the cause of action survive or continue, and shall not become 
defective by tlie assignment, creation, or devolution of any estate or title pen- 
(Jentc Lite ; ” and rule 3 is as follows: In case of an assignment, creation or 

devolution of any estate or title pendente lite, an action may bo continued by or 
against the person to or upon whom such estate or title has come or devolved.” 
Now, those two rules seem to draw a distinction between (i) the cause of ac- 
tion surviving or continuing, and (ii) the assignment, creation, or devolution 
of any estate or title. We think it will be found that the term ‘cause of action 
surviving ’ was before the jiassing of the Judicature Acts generally used of cases 
in. the Courts of Common Law, and that the idea of the assignment, creation, 
or devolution of an estate or title pendente hie is a familiar idea in the Courts of 
Chancery. In the Common Law Procedure Act, 15 and 16 Viet., cap. 76 s. 138, 
wo find the following langiuigo In case of the death of a sole defendant or 
sole surviving defendant, where the action survives, the plaintiff' may, t'kc.,” 
and this, we may observe, is pretty nearly the language of s. 368 
with which we have to deal, and in which the term ‘ cause of [ 848 ] 
action ’ was used instead of ‘ right to sue ’ heforo the Amending Act of 
1871). In the Chancery Amendment Act, 15 and 16 Viet., cap. 86, s. 52, wo 
find (he Legislature speaking of ‘the change or transmission of interest or lia- 
bility,’ and the same language will be found used in several passages in 
Cliai). XXXlir of Mr. Daniell’s Work on Chanceiw Practice, which chapter deals 
with ‘revivor and supplement.’ At page 1388 of the 5th edition, Mr. Daniell 
says : — “ Whore a defendant, whoso interest ceases on that event, dies, the suit 
may, it seems, be revived against the person who thereupon becomes entitled 
to his interest. Thus, where a defendant, a tenant-in-tail, died, the suit was 
revived by the common order of ‘revivor and supplement ’ against the next ten- 
ant-in-tail. And where the interest of a defendant, a tenant-in-tail, ceases in 
consequence of the birth of a tenant-in-tail, whose interest precedes that of the 
former defendant, the suit may be rcvi\ed against the now tonant-in-tail and 
at page 1381 and the following pages will l)e found a largo number of instances 
taken from decided cases of this transmis.sion or change of interest. In the 
Courts of Common Jjaw, tlie general rule of law was actio personalis vioritiir 
cum persona ; and under the i-i’inciple of this rule came all actions for injuries 
merely personal ; executors and administrators were the representatives of the 
temporal property,— that is, the debts and goods of the deceased, but not of 
their wrongs except where those wrongs operated to ^he tem])oral injury of their 
estate [stJe the remarks of Lord Lllenboroikjh in Chamberlain v. Wtlliavison 
(2 ^I. and S., 108) ; see also the remarks of Brett, L. J., in Tiiujcross v. 
Grant (L. R., 4 C. P. D., 40, at. p. 46).] “ Whenever a breach of contract or 

a tort has been committed in the lifetime of a testator, his executor is entitled 
to maintain an action, if it is shown upon the face of the proceedings that an 
injiuy has accrued to the personal estate.” The cause of action did not, 
therefore, survive in actions of assault, battery, false imprisonment, deceit, or 
the like ; and in the case of a solo plaintiff, his death put an end to the action. 
Then with respect to the cause of action surviving as against the legal represen- 
tative of a deceased, [ 846 ] see the case of Pe^ky. Gurney (l L. R., 6 H. L., 
377, at p. 393). Lord Chelmsford there said : “ This is not like the cases 
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referred to in argument of the Bishop of iVinchester v. Knight (1 P. Wms.,407), 
and the Marcpiis of Laudsdowno v. Marchioness of Landscloicne (1 Madd., 
116), where the wrong complained of benefited the estate of the testator, and on 
that account the executors were made liable. The same liability arises and on 
the same ground in Courts of Law.” As Ijord Mansfield said in Hamhlg v. 
Trott (7 Ilare, 67) “ Whore property is acijuired which benefits the testa- 

tor, tiiero an action foi* tlie value of tlie property shall survive against the exe- 
cutor. As for instance, tlie executor s: .dl not bo chargeable for the injury done 
by his testator in cutting down another man’s trees, hut for the bonolit arising 
to his testator for tlie value or sale of the trees he shall.” And Lord CHKliMS- 
FORl) proceeded to liold that as the estate of a certain Mr. Cibhs, a irarty to a 
suit before the House of Lords, derived no benefit from the misrepresentation 
in whicli ho assisted, his executors could not be made liable for tlie wrong done 
by that misrepresentation. It would not be very easy, without writing a trea- 
tise on the difference between the jurisdiction of the Courts of Common Law 
and the Courts of E(iuity in England, to d(?fhie exactly those classes of cases 
with reference to which the use of the term ‘cause of action surviving ’ w^as 
familiar to the English lawyer. But it may perhaps he said in a general way 
that this berm w^as used more especially with reference to personal actions for 
damages, for breacli of contract, and in some cases, foi* tort. The term ‘change 
or devolution of interest,’ or the more exact language ‘ assignment, creation, or 
devolution of any estate oi* title pendente Ute,' used in rule 3 of Order L was, 
we may say, in the same general way ajiplied to those classes of cases in which 
the interest in the subject-matter of tlie litigation passed into the hands of some 
other person between whom, and in the case of a defendant, the deceased defend- 
ant, there existed a legal privity. II no such privity existed, tliere could bo no 
order of revivor in the Court ofChancoi-y, and there must have been an original 
bill, or, as we should say in this country, a fresh suit. Applying these observations 
to [817] the present case, it appears to us, that it was the intention of the 
Legislature, in adopting the language of the rules made under the Judicature 
Act, which language had an acceiitcd moaning in English )>ractice, to limit the 
application of s. 368 of the Code of Civil Procedure to cases similar in their 
nature to those cases in which the cause of action would have boon regarded in 
the Courts of Common Law as surviving ; and that the more general provisions 
of s. 372 were intended to apply to cases similar in their nature to those cases 
in which the Court of Chancery would have considered tliat there was such a 
change or transmission of interest as would entitle the plaintiff to an order of 
revivor on motion of course. The present .>uit, being for the recovery of land, 
in our opinion, falls within the latter class of cases, and the ])r()visions of s. 372 
are, therefore, applicable, fti this viewwc uro of opinion that the ]Jaintiff has 
the period of three years allowed by art. 178 of the second schedule of the 
Limitation xVet within which she can apply to substitute, instead of tlie deceased 
defendant, the person upon whom the interest of such defendant devolved 
upon the deiith of the latter. 

The order of the Subordinate Judge, dated the 22nd November 1880,' 
directing the suit to abate, must bo reversed. We think that this is not a case 
in which we should make any ordei* as to costs. 

O’Kinealyy J. — I concur in the judgment delivered by my learned brother, 
and consider that the application in the lower Court was an ajiplication pro- 
perly falling within s. 372 of the Civil Procedure Code and not under s. 368. 
Looking at the manner in which a legal representative can bo put on the 
record under the provisions of s. 222 of Act X of 1865, and s. 38 of Act V of 
1881, I am of opinion that s. 368 does not necessarily imply that there has 
been any transmission of interest to the person whose name is put on the 
record. 
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On the other hand, s. 372 refers to cases of assignment, creation, or 
devolution other than those mentioned in the preceding sections, when the 
interest devolves on the person whom it is sought to make a party — Sham Lai 
Miillick V. Smomuttu Monmohinaa Dassae (unreported, but referred to in 
6 C. L. R., 109). And the ap])lication is made while the [848] suit is pending — 
Gocool Chiindor Crossamec v. Tlui A dmnuHtra tor- General of Bengal, (I. L. R. 5 
Cal., 726, at p. 731 ; s. c., 5 C. L. R., 519). In the present case both these 
conditions have been fullillod. An interest different from that referred to in 
the sections preceding s. 372 has devolved on the person resisting this motion, 
and the ai)i)lication to place his name on the record was made in a pending 
suit. 

At the first hlush it might ap])car that s. 372 only referred to cases of 
assignment, creation, or devolution of interest when all the parties on the 
record wore in existence at the time that the apidication was made ; but in the 
case of Crocoo/ Chunder Gossamee v. The Adminiatrator-General of Bengal 
(I. L. R., 5 Cal., 726, at p. 731 ; s.c‘. 5 C. L. R., 519) a Division Bench of 
this Court held, tliat this section applied to cases where neither party on the 
record was alive when the application was made. Following this decision, 
which is binding on me, it appears to me that, as in the present case the only 
party on the record consents to the application, s. 372 does apply, and that 
the petitioner has three years within which to make her application to the 
lower Court. 

Appeal alloivcd. 


NOTES. 

[I. ABATEMENT OF SUIT— APPEAL FROM ORDER REFUSING TO SET IT ASIDE— 

After this decision, the C.P.C. 188*2 allowed appeals by .sec. 588 els. 18, 19, 20, 21. In 
the C.P.C. 1908, O. 48. r. 1 (K), appeals an^ allowed from orders under r. 9 of Order XXII 
refusing to set a.sido the abcitenient or dismissal of a suit. Revision proceedings are, therefore, 
not the appropriate procedure now. 

II. APPLICABILITY OF THE LIMITATION ACT, SEC. 5— 

After this decision, the Limitation Act 1877, sec. 6 was e.xtendcdby the Legislature [VII of 
1888 sec. 32 (4)j to these cases. These provisions arc retained in the Code of Civil l*roccdurc 
1908. 

III. LIMITATION APPLICABLE TO THESE CASES— 

The Indian Limitation Act 1908, Art. 177 has provided six months from the date of the 
death of the deceased defendant or respondent, in cases under the C.P.C. to have the legal 
representative of a dcceas<*d defendant or a deceased respondent made a party. It was first 
introduced into the Act of 1877 b'* Act Xll of 1879 as Art. 171 B. It then applied to appli- 
cations by a plaintiif to have th« leprcsciitativos of a deceased defendant made parties to a 
suit. As amended by Act VTl of 1888, s. 00 it applied to the case of the death of the defen- 
dants and respondents, and the time was extended from sixty days to six months. 

lY. THE AUTHORITY OF THIS CASE— 

The foregoing statutory ehanges since the date of this decision have affected its value 
considerably, and further it was disacntal frciu in the following cases on the ground that 
such a case as this properly came within sec. 368 and not .sec. 372 of the C.P.C. 1882 : — 
(1890) A.W.N. 21 ; (1884) P.R. 70 ; (1891) 16 Bom. 27 : (1891) P.J. 30 : 9 Bom. 161. 

N.B . — The similar case of 8 Cal. 420 is justified by Starling (Limitation (1911) fifth 
edition) on the principle of this* case, see p. 478 ; 483 — and not on the ground there assigned 
of the suit being upending one.] 
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[8 Cal. 848^12 C.L.R. 407] 

APPELLATE CIVIL. 


The noth April, 188n. 

Present : 

Mr. Justice Ppinskp and Mr. Justice O'Kinealy. 


In the matter of the Petitior of Protap Chuiuler Ghose. 

Rally Churn Dutt and otliera 
versus 

Protap Chunder Ghose. 

Den(h Act VIII of 1860, s, 88 — Ex parte orders -Proceed inqs 
for viensureinent of land. 

In proceedings under s. SH of the Beng. Rent Daw, Aet VTTT of IHGO, the Collector 
should, as a rule, pass no order ex parte, without previously giving timely notice to the other 
party or parties sought to be affected by the order. 

The facts of this case, which was an ai)peal from an older passed by the 
Collector of the 24-Parganas on an application by a zamindar under s. 38 of 
the Beng. Rent Law, Act VIII of 1869, are sot out in tho judgment of the Court. 

[849] Baboo Chunder Madhnb (rhos(> for tho Appellants. 

Mr. Evans and Baboo Gnrudas Banerji for tho Respondent. 

The Judgment of tlio Court (Piunski* and O'Kineauv, JJ.), was 
delivered by 

Prinsep, J. — In this case Protaj) Cliunder Ghoso, the proprietor of 
certain property in the 24 -Parganas, applied, under s. 38 of Bong. Act VIII 
of 1869, to the Civil Court in tliat district, to have a survey made and the 
tenures and under- tenures recorded according to the provisions of the Rent Law. 

This application was admitted, and a copy of the order was transmitted 
to the Collector, directing him to undertake the survey. When thepaiiors came 
in from the Ameen, an objection was raised by Jadub Chunder Ghose, one of 
tho tenure- holders, as to whether the record was such a record as was contem- 
plated under the Act, and it was urged that, before the record could bo consi- 
dered complete, a khatean should bo prepared, from which tho pai ties interested 
could obtain knowledge of the amount of land recorded in thoir names, so as 
to enable them to raiso any objection that they might deem necessary against the 
survey. Several orders were passed on this subject, but it is only now 
necessary for us to refer to the order of the 2nd of June 1881. On that date 
the Collector reported to tho Subordinate Judge, that tho Court Ameen had 
run away ; that he had not made the kliatean ; and that, until such khatean 
was prepared, he, the Collector, was of opinion, that no order Could be passed 
under s. 38. Subsequently, on the 15th Juno, the zamindar appeared before 
the Collector, and though he offered to pay the amount necessary to wTite out 
the khatean, at tho same time ho raised several objections to the decision at 
which the Collector had arrived. On the 23rd June following, tho Collector 
sent a copy of this petition to the Subordinate Judge, asking for his instruc- 
tions. The Collector tlien changed the opinion he had previously expressed 
on the 2nd June, and stated to the Subordinate Judge that the chittas and 
map were the only papers necessary for the survey and record of rights. On 
the next day, the Subordinate Judge answered that ho concurred in the 
opinion expressed by the Collector. In [850] pursuance of an order of 
that date, the Collector forwarded the papers to tho Civil Court on the 
30th Ju ne fo llowing. _ 

*Appeal from Original Order, No. 308 of 1H81, against tho order of D. R. Lyall, Esq., 
Officiating CoUector of the 24-Parganas, dated ibc 30th Juno 1881. 
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All these orders were passed ex parte, and no notice was given of the 
application of the l»5th June to the other side, and we may observe that the 
orders of the 2nd Juno, which were als(3 passed ex parte, are open to the same 
objection. Tt appears to us that this is not the i)rocedure which should be 
adopted by the Collector in deciding the objections raised to liis order in 
proceedings under s. JHof Jleng. Act VlIT of 1HG9. We are of opinion, that 
whenever objections are raised, unless they are at once disallowed, they 
cannot he dealt witli in the absence of any i)ai-ty likely to be injuriously 
atl'ected by the order souglit for. The order of the Collector of the 2nd June, 
holding that a khatean was necessary, was clearly one of this description 
and should not have been passed in the absence of tlie zarnindar : and a portion 
of the order of l.Oth June, revoking the previous order, should not have been 
passed witliout notice to the tenure holder, whoso application for information of 
the result of th(i survey led to its being i)assed. We accordingly set aside 
the proceedings of the Collector and remand the case with directions that he 
shall procure the pai)ers from the Subordinate Judge and then fix a day and 
decide in the prestuico of both i)arti(is, whether in his opinion a khatean 
is necessary for the record of riglits muler s. 3H, and whether the in’oceedings 
of the Ameen ought to he sanctioned. If the Collector is of opinion that no 
khatean is necessary, and ho sanctions the proceedings of the Ameen, then 
the date of such order, will be considered the date on whicli the survey 
proceedings are sanctioned, ami the i)a)‘tios will have fifteen days from 
that date to object. Hut if, on the contrary, he thinks that the prepara- 
tion of a khatean is necessary to carry out the ])rovisions of the law, then 
the (late from which the fifteen days will run will ho the date on wdiich he 
sanctions the entire proceedings taken under the orders of the Civil Court, 
after receipt of this khatean or on conclusion of any further enquiry that he 
may think necessary. Under the circumstances we make no orders as to the 
costs of this a|jpeal. 

C'u.sc ramndeih 


[851] CRT MIN AH REFHKENCE. 

The April, 

Present : 

^IR. Justice McDonell and Mr. Justice Field. 

In the matter of the Petition of Dinendro Nath Shanial. '* 

Crivunal Procedure Code (Act X of ss. 47, 401 — District 

Maijisirate- Withdrawal ofca.se- -Act XI of 1874, .s. 6. 

The provisions of s. 47 of tho Code* of Criniiiial Prouoduro Act X of 1872, as auiBiidod by 
s. (> of Act XI of 1874, arc wide ijiiou,fTh to empower a District ^Ligistriitc to withdraw a case 
falling under s. 4‘Jl of the same Code. 

The terms of the reference in this case w^cre as follows :--“The Joint 
Magistrate of Scrajgunge, proceeding with reference to s. 491, Code of Criminal 
Procedure, issued summonses against the petitioner Dinendro Nath Shanial and 
others to show cause before him why they should not give 2,000 J'upeos bail 
and 2,000 rupees recognizance to keo]) the peace for one year. The date of the 
original summons is 17th February 1882. Subsequently, in a - vernacular 
order of the 1 1th March 1882, the Joint Magistrate, no reasons being assigned 

* Criminal RcfcrcMicc, No. 91 of 1882, and letter No. 110, made by the order of C. A. Kelly, 
Esq., Se.ssions Judge of Pubna and Jlogra, dated the 18th April 1882. 
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in his order, directed the defendants each to give 200 rupees hail to aj)pear 
before the District Magistrate of Pul)iia on the 20th of Mai’ch. It does not 
apptiai- from tlie lecoi’d tliat there was any order from the District Magistrate 
witiulrawing tlie case, or directing the Joint Magistrate to send tlie papers to 
him. Tile case is now pending before tlie Magistrate of tlu; Distriet. 

“ In tliis case it does not appear to me that s. 17, Code of Criminal Proce- 
dure, should ho held to apply. J find from the District Magistrate’s letter of 
tlie l»5th April, which accompanies, that he withdrew the case from the file of 
the Joint Magistrate by a letter, of which a copy, as it ajipears, has been sent 
h\ the District Magistrate with his lettei* to me. Put I am doubtful w hether 
the proceedings w’ould he legal. It does [852] not ajipear clear that the witli- 
drawal of proceiedings undiT s. 491, Code of (himinal Procedure, especially 
after summonses have issued, is contemplated hy s. 47, (3ode of Ciiminal Pro- 
cedure. The summons mentions one Magistrate, one time, and one ])lace ; the- 
order of tlie lith Mai’cii directs hail to ho given for appemance before another 
Magisti’ate, on another date, and virtually at another place. In this case the 
case wiis, not withdrawn!, it aiipcars, hy any order, hut h\ memo, signed hy a 
Deputy Magisti’ate for the Magistrate. The explanation uf therioint Magistrate 
was called for through the District Magistrate, hut the District Magistrate has 
given his reason in his letter for not calling u))on him to give it. 

J am of oiiinion that the proceedings should not he allow'od to go on 
before the Magistrate of the District, and that the vernacular oifler signed hy 
tlio Joint Magistrate should ho considered null and void, and beg to recommend 
accordingly.” 

No one appeared on the reference. 

Tlie Judgment of the Court (McDoNKLL and FlKIJ), JJ.) wnis delivered hy 

McDonelly J. We are of opinion that the provisions f)f s. 47 of the (Joilo 
of Criminal Procedure, as amended hy s. G of Act XI of JM74, are w'ide (iiiough 
to empower the Magistrate of the l)istrict to wdthdraw^ a case failing under 
s. 491 of the same Code. 

Were it otherwise, it is not suggested, and wo are umililo to see, that the 
person concornod has been in any w'ay prcijudiccd h\ thtj cours(j wdiich has 
been taken ; and w’e thiidv that this reference in th(5 matter of an intei'locutor\ 
order was unnecessary in the interests of justice. 

NOTES. 

[.SVr iNo ‘2-i Ciil. SUS ; 2H (\il. 709 ; 81 (’al. 8.00 ; 8.0 (\il. 218 ; 21 Ml. lOl ; 20 IMS ; 

(1902) P. H. VS.] 

[883] CIVJIj REFEEENCE. 


The 25th Aiwil IHH2, 

PRESENT : 

Sill Kichard Garth, Kt., Chief Justice, and Mr. Justice White. 


Bam Bushan Mahto and others Plaintiffs 

versus 

Jdbli Mahto and others Defendants. " 


Land 12 n<ii strati on Act (Bemj. Act VII of 1870) — Co-Vroprietors — Ttoqi strati on 
of shares in land -Evidence of possession — Endaicr o/ title. 
Rcgistrsition of land luiclor Bcng. Act VIT of 1876 is not only nritconcIiisivL* proof, Imt no 
evidence at all, upon tins question of title of a proprietor so n'gisten'd. 

* Civil Reference, No. 17 of 1881, uuder s. 617 of Act X of 1877, made by J. TweeJie, 
Esq., Ofliciating District Judge of Gya, dated the 11th November 1881. 
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Such rt*gi.stniiion (Iod.m not relieve u phiiiitiff from the (mas of proving his title to land 
cl.'iimed by him. 

Qiitere.— Whdher, in si suit fouii(h*(l uik)ii po.ssession alone, or in which the relief sought 
depLMids solely upon possi'ssion, such registration ought not to he treated as jrrinid fticie 
evidence of actual possession at the d.itu when the registrsilion was cifected? 

Tuts was a rcforeiico to tlio High Couii under s. (>17 oftlieCode of Civil Procedure. 

The suit was hrought hy the plaintiifs against the defendants, who were 
their co-sharers in a certain zainindari, to recover a certain quantity of grain 
or its value. The ])laintift’s alleged that they -wore the proprietors of a certain 
share in a mouza, and undei- tliat title were in separate possession of a certain 
share in some land held hy a common tenant of themselves and the defendants, 
and they claimed to have the corn-rent juiyahle hy that tenant divided between 
themselves and the defendants in the proj)ortion in which they alleged the land 
to be separately ]jossessed b>' themselves and the defendants. 

In support of tlieir claim the only evidence jiroduced was the record of 
shares in the estate, which set out the shares in which both themselves and 
the defendants had heen rt^spectively registered under Beng. Act Vfl of 187f). 

[ 854 ] The iVTunsif was of opinion that the registration of shares was “ at 
most a relevant fact of little or no import. ” 

The Judge took a difl'eient view, hut refei‘j“ed the following (piestions to 
the FBgh Court : 

^Vr.s7.-— Whether for the j)urposo of settling the (h favto rights and 
interests of co-sharers ns amongst thomsolves (for example, the ])roportion of 
grain-rent re(;eivable by each sbarei* out of the total amount paid as grain-rout by 
a common tenant) registration under Beng. Act VII of 1870 of specific shares 
is “ conclusive proof ” (so long as Uie rogistj'ation remains unaltered by a civil 
suit) of the (la facto rights and interests of co-sharers amongst themselves ? 

Sciuvul . — If the said registration is not “ conclusive i)roof ” of the matter 
before set forth in detail, is it sullicient to place the oruis of proving the cor- 
rectness of the share claimed on him whose allegations are contrary to the 
registered shares V 

No one appoai'ed before the Jfigh Court. 

The Opinion of the Court ((lARTlT, C.J., and WlIITIi:, T.) was delivered hy 

Garth, C.J. — The [ilaintin's in the case rcfei red to us allege in their ])laint 
that tlioy are the proiu'ietors of certain shares in a mouza, and under that title 
are in sej)arato imssossion of a certain share in some land hold by a common 
tenant of themselves and the defendants, who are the proprietors of the remain- 
ing shares of the mouza. T!'.o plaintiffs claim to have the corn-rent payable 
l)y that tenant divided hotwoen themselves and the defendants in the proportion 
in which the plaint alleges the land to ho separately possessed by them and the 
defendants. 

The suit is, therefore, not based upon the plaintiffs’ possession only, hut 
also upon their title, and their right to succeed depends upon their proving 
such title. 

The first question, on which our opinion is solicited, describes the questions 
of right which have to ho determined between the parties to this suit as 
flc facto rights and interests. ]hit the law knows nothing about da facto riglits 
in such a case as the present. Suits relating to property are sometimes founded 
on title, and soinotimos on possession alone ; and in the latter case, title is not 
[855] enquired into. In the present case the suit is of the former description. 

With the.se j)relim inary remarks we lu’oceed to give our decision on the 
two questions submitted to us, which aro : (i) that the registration 


594 



SBEEGOPAL MULLIGK V. BAM CHURN &.G, [1882] LL.R. 8 Cal. 886 

under Beng. Act VII of 1876 is not only not conclusive proof, but no evidence 
at all upon the question of tho title of the jdaintitl's to the share which they 
claim ; and (ii) that the registration referred to does not relieve tho plaintiffs 
from the onus of proving their title to these shares. 

Wiiether, in a suit founded upon possession alone, or in wliicJi the relief 
sought depends solely upon possession, such registration ought not to l)e treated 
im primd facie evidence of actual possession at the date wlien the registration 
was effected is a question unnecessary to bo decided u])on tho present reference. 

We may add, that, if tho plaintiffs are unable to give any evidence of title, 
tlioir suit must fail, unless it is shown that tho defendants have deprived them 
of the share or some part of the share of the corn-rent which the defendants 
admit to belong to them, or unless tlie Distrtict Judge thinks fit to i)ermit further 
evidence of title to be given by tho plaintiffs, and tliey satisfy tho Court from 
the further evidonco adduced that they have a good tith', to the share which 
they claim in tho land. 

We. observe that the Munsif did not try the question of title, hut only 
that of possession ; and it would therefore seem only fair, that the iJaintiff’s 
should have an opportunity of adducing fresh evidence if they can upon tho 
question of title. 

As neither of the parties was represented by counsel in this Court, we make 
no order as to costs. 

NOTES. 

[Tlir. H’jil pnipiictor is not affocU'd l);y the ivgistr.itiuii :■ li.j Cal. S7 (1 10) ; L. J. 01 ; 
see also tho oxpljiiuition in 0 ('jil. -Pll.} 

[ 12 C.L.R. 152 ] 

[856] ORKUNAL CIVIL. 

The 2(ith Apnf 

rilESENT : 

Mu. JUSTK’K WlliSON. 

Srcegopal Mullick 
oersiis 

Tiam Churn Nuskur and another. 

Vciido)’ and )}urch((Hcr-- i'onditional contract Subject to a 
of title by purchaser's solicitors" - llcscission Jicyistration Act 
(in of IH77), .s*. 17, cl. (b). 

All agroonioiit for tho purohiiso and salo of oortiun iniiiiovr.iblo propertN provided 
that tho ooinph'tion of tho eon tract should bo “ subject to the .ipproval of tho purchaser’s 
solicitors ”, (uiiniing tlioiii), and that if they should not approve of tho title, tho \eiidor should 
refund the »!arnost-nioney and pay all ct)sts ineiirri'd l)\ tho purcli.iser in imestijratiijfi tho 
title. The purohasor.’s solicitors disapproved of tho title, .ind the purchaser rescinded tho 
contract. Tho agreeinent was not registered. 

Held, ill a suit to recover tho amount of tho carncst-mmiev and costs, that, iissinuiiig 
the objections to be reasonable, the purchaser w.is entitled to rescind the contract. 

Held further, that tho agrcoiiioiit did not ref|uire registration. 

This was a suit to recover two sums of Ks. 500 each, and the sum of 
Rs. 328-8, the costs of investigating tho title to certain immoveable property. Tho 
plaint stated that, on tho 2nd of April 1878, the defendants Ham Churn Nuskur 
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and Doyarani Nuskur af^rocd in wrilinf^ to sell certain promises at Ghooscry to 
the plaintif!’, and on the same day, the plaintitl' deposited Government securi- 
ties of the value of Hs. 500 with tlio defendant Doyaram Nuskur by way of 
earnest-money. 1'he a^^reement contained, ainonj^ others, the following 
provisions 

2. “ The sal(j ajid purchase shall lie subject to the a])provaI of the juir- 
chaser’s solicitors, Messrs. Diitt and Mitter, and subject to the vendors 
satisfying the ])urchaser that tlie said promises, hereby contracted to be sold, 
yield the monthly i-ent of Ks. 1,1 h;1 

3. “ Should tiu^ purchaser’s said solicitors not ai)i)rove of the title, then 
the vendors shall rc'Jund the earnest-money hereinafter mentioned, and shall 
pay all costs which the purcliasor may or shall incur in respect of these 
presents and the investigation of the title. 

[887] 4. ‘ ‘ The vendors declare that tlieir tenure is a permanent maurasi 
one, not liable to enhancement of the rent payable to the zamindar or Govern- 
]nent in resiM'ct thereof : and that their (the vendors’) tenants Jiave no sub- 
nTaurasi or other permanent holding ; and that the aggregate area of tlio two 
plots of land, hei’ehy contracted to be sold, sliall bo at least 35 bighas. 

5. “ The vendors shall forthwith deliver, or cause to be deliv^cred, all the 
tith'-deeds, documents and writings in any way relating to the said i)remiscs to 
the i)urciiasor’s solicitors, Messrs. Dutt and Mitter. 

y. “ The purchase} sliall be completed within one week or such further 
time as may mutually bo agreed upon from the date of delivery of all title-deeds 
documents and papers, subject however to the ai)])i‘Oval of the title as afoie- 
said.” 

The |)lain till" alleged that, on the 18th of April ho paid another sum of Ks. 
500 to tluj defendants, and a sidisequent payment of Rs. 5,000 was made : this 
latter sum had, however, lieen recovered. The ])laintiff’s solicitor disapproved 
of the title, and on the 8th of June 1878 the plain till’ declined to carry out the 
agreement. He now sued to I’ocover the two sums of lis. 500 each, and for 
the payment of Ks. 328-8 incurred on account of costs. 

The defendants denied receipt of the second sum of Ks. 500 ; they con- 
tended that the title disclosed was a good one, and that, under the circum- 
stances, the plaintiff was not (jntitled to recover the earnest-money. 

Mr. Jiirkson and Mr. Jjonucrjvc for the Plaintiff. 

'I'hr OlHctdluifl Adrnailr-dciicral (Mr. l^hdlipH) and Mr. P<tht for the 
Defendants. 

Mr. Jackson. -.\ similar jiroviso to that contained in this agi’oement Avas 
considered in Ilndson v. Hark (Jj. H., 7 Ch. 1)., 083), whore it was held, tlnit 
in the absence of tides or unreasonableness on the pai’t of tlie purchaser or 

his solicitor, the? vendor could not enfoice specillc performance of the contract 
if the purcliasei-'s solicitor disii[)])roved of the title. That case was approved of 
[858] bv the (k)iirt. of Ajipeal in llusscjf v. Horne Pai/im (fi. K., 8 Ch. D., 
(>70). There is a dictum of Cafuns, L. C., in the same case on appeal to the 
IJouso of Ijords (P. H., 4 Ai)p. Cas., 311), which might seem to militate 
against the decision of the Court of Ai)peal ; but that decision was allirmed. 
Tluire is nothing imi’easonable in such a stipulation as this. 

The Adrocalc-dcncral. --The objection to title must be reasonable. .\n 
objection based on mistake or on ignorance of the law cannot justify the pur- 
chaser in refusing to complete his contract. The cases cited do not go to the 
lengtli of saying that the purchaser is entitled to rescind merely because his 
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solicitor objects to the title. In Hussey v. Horne Payne (L. R., 8 Ch. D., 
070), Cairns, L. C., said : “ Such a toriii would virtually reduce the agreement 
to that which is illusory. It would make the vendor hourid by the agree- 
ment, but it would leave the purchasei* perfectly free. He might apj joint any 
solicitor he pleased, he might change his solicitor from time to time. There 
is no discretio personarum ; there is no appointment of an arbitrator in whom 
both sides migljt be supposed to have confidence. It would he simply leaving 
the purchaser, through the medium of his solicitors, at liberty to say from 
ca|jrice at any moment, we do not like the title, we do not appjovcj of the 
title, and therefore the agreement goes for nothing." 

Mr. Jackson in reply. 

Mr. Bonnerjee tendered the agreement in evidence. 

The Adrocatc-deneral objected on tlio ground that it was not rcgist(a*ed 
under s. 17 of the Registration .\ct. [Win.SON, J. If a doemnont only entitles 
a ijerson to a future right in immoveable property, it is not within t he section. 
There was something to he done under this agreement, namely, the ])ayment 
of the pui'chase-rnoney on one side and the exeeutioti of the ccjnveyance on the 
other. Tlie document is aidmissihlc.j 

WlIiSCN, J. — This case is practically before the Court under somewhat 
1 jocuH ar ci rcu n i stances . 

[859] The main question is one relating to title, and f am not really in a 
position to say what the title is. Naturally one would su])[)ose that the de- 
fendants would ijroduco all tlio title deeds, anti lay before the Oomt full in- 
formation on the subject, but from what fell from the defendants one can see 
that they are not in possesioon of the title-deeds. 

The case arises in tliis way. The plaintiff entered into a conti'act with 
tlie two defendants on the 2nd Aijril 1878, for the purchase from them of (?er- 
tain ])roperty at ghoosei*y, conpjrised in two ])lots desci’iljed in the contract. 
The material jjarts of the contract are these (after reading the jjortions set out 
above his Lordship continued) : 

It is not necessary to go into the details of what happened afterwards, 
exce]jt, on one or two points. Rupees /jOO in Company’s jjaper was ])aid at the 
time of the agreement. Thei*e is a conflict of testimony as to whether another 
TjOO was paid to the vendoi's’ solicitoi*. Riqjees 5,000 was also paid, hut that 
is recovered back. The ])rosent suit is hi-oiight to recover the two sums of 
500 and costs inciu jcd by the present ijlaintilT. 

The transaction fell through by the plaintiff’s advisers i*efusing to ])Joceed. 

The question is whether the plaintiff N\as entitled to do this. If not, ho 
is not entitled to recover the two sums of 500, nor the costs. But if the terms 
of the contract are such as to entitle him toilocline to cai ry out the purchase, 
he is entitled to recover, subject to proof of the payment of the second 500. 

As to the 2nd paragrajjh it is contended that it made the decision of 
Messers. DUTT and MlTTKH conclusive, uidess there were some want of good 
faith or unless their objections were distinctly unreasonahle. With refeienco 
to this point throe cases have been cited, the first of which was Hudson v. Buck 
(|j. R. 7 Ch. D., 683). In that case tlie document relied on as containing the 
terms of the contract was this : — “ Received of Mr. S. Jiuck (the defendant), this 
day, the sum of £20 in respect of Ai kley Copse, near Barnet, as a deposit on 
the purchase of the lease, with possession upon comidetion, for the sum of 
£680, and subject [860] to the transfer of the mortgage now upon the property, 
and also the approval of the title by Mr. Buck's solicitor.” 
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Now the effect of the words “subject to the approval of the title by Mr. 
Buck’s Solicitor” was rriucli considered by Mr. Justice FliY, before whom the 
case came, and he held, that the words did not leave the parties as they would 
have been without them, but he says : “ It appears to me that it is not unreason- 
able to suppose that the purchaser should desire to preclude the possibility of 
such a protracted litigation, and that he should intend to stipulate that tlie 
opinion of a particular person, Jiis own solicitor, should bo conclusive as to the 
suilicioncy of tlie title deduced, and that in tlio absence of compliance with that 
condition, the contract sliould not be capable of being enforced.” Then the 
learned Judge says : “ It is not necessary to decide that the absence of approval 
by tiie purchaser’s solicitor would be conclusive, if tlie purchaser liimself had 
acted unreasonably, as for instance, if he had declined to appoint any solicitor, 
or if tiie solicitor whom lie appointed had insisted upon utterly uni’easonable 
olijoctions to the title.” 

The actual conclusions were that the olijections taken by the solicitor 
were not utterly unreasonalile, and tlierofore the decision of the solicitor 
Was conclusive. 

Tlie subject came licfore tlie Court of Appeal in llusscu v. Home Piujiui 
(Ij. 11., 8 Gh. D., (>70). The matter turned on the correspondence, and the 
question on which the Court of Appeal decided the case was, whether certain 
words in a lettei* — “ subject to the title being aiiproved )>y our solicitors - 
intortluced new terms into the proposal requiring acceptance by the other side. 
The Court came to the conclusion they did. 

The Master of the Rolls and hord Justice Cotton gave their opinions. 
The Master of the Rolls said, “the only question which wo are called upon to 
decide is, whether that additional term so expressed amounts in law to an 
additional toi*m, or whether it amounts, as was very fairly admitted by 
the counsel for the respondents, to nothing at all, that is, whether it merely 
expresses what the law would otherwise have iirqilied. The expression 
[ 861 ] ‘subject to the title being a])proved by our solicitors’ aiipcars to mo to be 
plainly an additional term. The law docs not give a right to the purchaser to 
say that the title shall ho approved by any one, either by his solicitor or his 
conveyancing counsel, or any one else. All that he is entitled to require is 
what is called a marketable title, or as it is sometimes called, a good title. 
Therefore, when ho put in ‘subject to the title being a])proved by our 
solicitors,’ he must bo taken to mean what ho says, that is, to make it a 
condition that solicitors of his own selection shall approve of the title. 

“The matter has boon »ncently and fully discussed l)y Mr. Justice Fry in 
J£u(ho)i v. Burk (L. R., 7 Ch. D., 683), and as I entirely agree with his 
observations on the nature of the condition, it is unnecessary for mo to repeat 
them. The reuslt therefore is, that there is no r*ontract.” 

Lord Justice CoTTON said : “ Now, is there not a now term introduced by 
the last words of the letter of the 6th of October, ‘ subject to the title being 
approved by our solicitors ? ” The argument on behalf of the respondent is this, 
that these words are merely surplusage, and express nothing but what the law 
would itself have inq^liod. In support of that view, Mr. Pope relied upon 
observations made by Mr. Justice FRY, that the objection taken by a solicitor 
to a title under a term of this sort, if it is agreed to by both i)arties, must be a 
reasonable objection, but that by no means shows, that it is not a now term. 
Putting this term in the way in which Mr. Pope suggested it ought to be read, 
‘subject to the solicitors, provided they act roosonably, being the judges 
whether there is a good title or not,’ it is something entirely diffierent from the 
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rule of law, which is, that tlie judge, subject to the ordinary riglit of appeal, is 
the person to decide whether or no a good title can he made. That is wliat 
the law provides independently of stipulation, but this stipulation would make 
the solicitor, provided he acted reasonably and bond Jide, the solo and absolute 
judge as to wliether there was or was not a good title. If ho acted reasonably 
and bond the Court (assuming that the term had been assented to and 
made part, of tlie contract) would uot inquire whether his [862] objections 
wore well-founded in law ; that being so, these words introduce a new term, 
and the letter is not an acceptance pure and simple of the oiTor contained in 
tlie previous letter.” 

That case went to the House of Lords, and the decision was aflirrnod by 
the House of Lords, hut on another ground : and one of the learned Lords, 
Loi’d Cairns, expresses a doubt as to the view taken by tlie Court. lie says 
(L. E., 4 App. Cas., at p. 321) : “ I have not desired to puttlio opinion which I 
have offered to your Lordships upon that ground, and 1 should doubt very much 
myself, if it woi’e necessary to decide it, whether the opinion of the Court of 
Appeal in this res])cct could ho maintained. I feel great dilliculty in thinking 
that any ])orson could have intended a term of this kind to have that operation, 
because, as was pointed out in the course of the argument, it virtually would 
reduce the agreement to that which is illusory. It would make the vendor 
bound by the agi eeincnt, hut it would leave the purchaser perfectly free. He 
might appoint any solicitor he jileased, he might change his solictor from time 
to time. There is no discretio poraonanim ; there is no appointment of an 
arbitrator in whom both sides might bo supposed to have confidence. It would 
be simply leaving the purchaser, through the medium of his solicitors, at 
liberty to say from caiirice at any moment, we do not like the title, we do not 
approve of the title, and therefore the agreement goes for nothing. 1 have great 
difficulty in thinking that any person would agree to a term which would have 
that operation. But it appears to me very doubtful whether the words have 
that moaning. 1 am disposed rather to look upon them as meaning nothing more 
than a guard against its being sujiposed that the title was to ho accepted without 
investigation, as meaning in fact, the title must ho investigated and ap])roved 
of in the usual way wliich would bo by the solicitor of the jmrehaser. Of 
Qourse, that would he subject to any objection which t ho solicitor made, being 
submitted to decision by a proper Court, if the objection was not agreed to.” 

These are the authorities in the matter, and I conceive it is tlie duty of 
the Court to follow the decision of the Cout of [863] Appeal until it is ovei rul- 
ed. These are the views of tho Lord Chancellor, and they must raise doubts 
in every mind, hut still they are not the grounds of tho decision. 

The other Lords did not refer to the question. 

I think, therefore, that it will be my duty to follow tho decision of the 
Court of Api)eal rather than the observations of the Lord Chancellor which 
wore not strictly ratio decidendi. 

After all, every document must be construed by its own terms. The 
document before him was an expression used in the close of a letter, and Lord 
Cairns construed the words as moaning a reservation of rights. 

But the document here is a formal document containing in one instrument 
tho whole of tho terms between the parties, and the phrase “ to the satisfac- 
tion of the purchaser’s solicitors ” occurs frequently in separate contexts. In 
the second paragraph it appears first. In that paragraph the solicitors are 
mentioned by name as the persons to bo satisfied, and it goes on “ subject to 
the vendors satisfying the purchaser as to the rent. ” When it deals with the 
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quostion as to title, the solicitors are to ho satisfied, and when it deals with 
tlie facts, as to vvhicli any one can judge, the solicitors are not mentioned. 
On the other question as to collateral inattei’ as to costs, tlie contract says : 
“ should the purchaser’s solicitors not approve of tfio title. ” I think this 
moans “ should the vendors fail to make a j;ood title. ” Again the same thing 
occurs in jiaragraph 9, where it is to ho “ subject to the approval of title as 
aforesaid.” 

^faking the authorities and documents together, J am disposed to say, I 
am hound to follow the decision of the Court of Appeal. 1 do not think it 
can he a pure (piestion of law. On looking at the whole of the circumstances, 
the oidy construction I can put upon them is, that the parties did intend that 
the decision of tlie iHirchaser’s solicitors was to be conclusive as to whether 
the title would ho accepted or not, subject, however, to what Mr. Justice Fhy 
says in his decision. 

It is necessary, therefore, to in<iuire whether the objections woi‘o proper 
and real. It seems to me they were. It is not necessary to go into tlie reasons. 
Any attorney wishing to advise his client safely would lightly refuse this title. 

[864] (Ilis fjordship then considered the facts of tlie case and decided 
that the objection to the title was valid.) 

J)pcrr(i for plaintiff. 

Attorney for tlie Plaintiff : Baboo A. C. Ditil. 

Attoi iioy for the Defendants : Ifahoo (J, C, Chinnier, 


NOTES. 

[I. REGISTRATION- AGREEMENT TO SELL, THOUGH CONTAINING ACKNOWLEDG- 
MENT OF RECEIPT OF PURCHASE-MONEY— 

See also 7 Horn. 310 ; IH P.()m. 13 ; 390 ; ‘27 (^al. 49H ; 1‘2 ^^facl. 50‘2. 

II. CONTRACT SUBJECT TO SOLICITOR’S APPROVAL OF TITLE - 

^Ifssrs. INjllnok and Mulla (Indian Contract Act (1913) p. 45) criticise this case 
as follows : 'Phis cast* scunns, however, of doubtful authority, as WILSON, J. did not 
feel free to follow the «jpinion expressed by Lord CAIUNS in Jfiissey v. Horne- Pay iw in the 
House of Lords which would prosiimahlv ho uphold by tho Judicial Committee. It would 
be a misfortuno to Indian jurisprudence if English decisions made with regard to the very 
peculiar English conditions of land, title and transfer were to bo followed literally and 
indiscriminately by the Indian Courts. 

In (1390) 17 Cal. 919 the wtirds “ on approval of tho title by the purchaser’s solictor the 
purchase- money should bo paid ” wore eonstriUHl to indicate the time of payment and not to 
impose a condition precedent. 3 



ISHUB CKUNDBB SURMAH V. DOYAMOYR DBBEA &0. [1882] I.L.B. 8 Ciftl. 864 

[8 Cal. 868: 11 C.L.R. 188 : 7 Ind. Jur. 31] 

APPELLATE CIVIL. 


Ttie QCdh April, IHHli. 

Phesent : 

Mr. .Justice White and Mr. .Justice Macpiierson. 


Ishur CliutKlor Sumiivh Plaintiff 

versus 

Doyainoyo Doboa and otliors Defendants. ’’ 


Will — Lost irill — Adminislrulioti with irlll nnnejred — Sticressiou Act (Xof 
■ IHGA), ss. HOH-'Mm—Uhulu. Wills Act (XXI of 1 S 70 ), s. U. 

Thii f:ict that ii will has hiien lost is not, if its contents be satisfactorily proved, any bar 
to obtaining a grant of letters of adniinistration with will annexed. 

Sections ‘208 and 200 of the Succession .Act (X of 1805) apply to the rases of granting 
letters of adniinistration with will annexed to the estiites of Hindus, where the will was 
executed after the 1st of Sopteinlxir 1870. 

This vva8 an application for administration with will annexed to the estate 
of one Gunga Gohind Surmah, who died on the 9th of November 1877. The 
petition stated tliat the testator had made and published his last will and 
testament on the lilst of July 1877, wliereby he loft all his moveable and 
immoveable piopertios to his wife Sarbamangala Debi, his two daughters, 
Doyamoye Dehi and Shihosoondari Dehi, and the iietitionur Ishur Clmnder 
Surmali. Tlie petitioner stated in his petition tliat the will was in possession 
of Sarbamangala, whom he charged with suiijircssing the will for the 
purpose of desti’oying it. Petitions of objection were put in on the part of 
Doyamoye, Shibosoondari, and Sarbamangala, which weio to the effect that 
the alleged testator had made no will ; tliat ho had made a will hut destroyed 
it (with intent to revoke it) before his death ; [865] and that ho had been 
insane for a long time previous to his death. The fiist and third defences 
were in no way supjiorted. After the evidence on both sides had been given, 
the Judge dismissed the application saying : “ 1 consider that there was no 

necessity to call any evidence in this case. J^y Act XXI of 1870, the provi- 
sions of s. 209 of the Wills Act do not apply to the will of a Hindu that has 
been lost, as Act XXI says, that only as regards applications with the will 
annexed do the provisions of Chapter XXX apply.” 

The applicant appealed to the High Coin t on the grounds — (i) that the Court 
was wrong in rejecting the application on the ground that the will had been lost ; 
(ii) that there was no evidence to sliow the will had been lost ; (iii) that, even 
supposing the will had been lost, the Court should have granted the appli- 
cation ; and (iv) that the Judge, was wrong in holding that s. 209 of the Succes- 
sion Act did not apply to the wills of Hindus. 

Baboo Joij (hhind Slwiiie for the Appellant. 

Baboo Bama Chum Banerjee for the Respondents. 

* Appeal from Original Docroo, No. 78 of 1881, against the order of H. Munpratt, Kaq., 
Judge of Sylhet, dated the 30th of December 1880. 
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The Judgment of the Court (WlllTK and Macpherson, JJ.) was 
delivered by 

White, J. — This is an apjieal a^^ainst a decision of tlie District Judge of 
Sylhet, dismissing an a])plication of the appellant upon a preliminai’y ground 
and without going into the evidence. 

Tlio appellant’s application is contained in a petition wliicli states that 
Gunga Go])ind Misser died on the 9th November 1877, having previously made 
Ins will on the ^jlst July 1877. The testator is alleged to liave ho(iuoathed by 
that will all his moveable and immoveable properties to the petitioner, who is 
a mpinda and kinsman to the testator, and also to the testator’s widow and 
two dauglitei’s. The petition further alleges that the will is in the possession 
of Sarbamangala Debi, the widow. The j)etition was accompanied by a copy 
of the will, l)ut of course not l\v the will itself. The application was two fold : 
first y ])raying tliat the original will should he called for from [ 866 ] Sarbamangala 
Del)i ; and socondlUy tliat letters of administration under the Act should he 
granted to the petitioner. 

The petitioner claims, indeed, to bo only one of the residuary legatees 
beneficially entitled to the testator’s estate. But, supposing the will not to 
have linen revoked by the testator, and that the will is either produced and 
proved, or if not pi’oduced, its contents can he satisfactorily proved, and tiie 
petitioner upon such proof ai)pears to be one of the residuary legatees, he, failing 
executors named in the will, may obtain a grant of letters of administration 
cither jointly with the other residuary legatees, or solely if the latter are 
unwilling to join in the grant, and such grant would be either with the will 
annexed or with a copy of the will or its ])roved contents annexed, as the case 
nniy bo. 

The answers put in by the widow and tlie daughters of the deceased wore 
also in the shape of i)etitions. They admit that the deceased did make a will 
giving the petitioner certain rights in the deceased’s property, but allege that 
the will was, by the ordei's of the deceased, torn up ancl destroyed as being 
contrary to his intentions. The widow further denies that she lias with her 
any will of the deceased. 

The judgment of the lower Court is very brief. The District Judge 
disposed of the case without going into evidence, considering that it was 
unnecessary to do so ; and he did this upon a ground which it is not easy to 
understand. His words are these : “By Act XXI of 1870, the provisions of 
s. 209 of the Wills Act do not apply to the will of a TTindu that has been lost, 
as Act XXI says, that only as regards applications with the will annexed do 
the provisions of Chap. XXX apply.” After making these remarks, the 
District Judge proceeds to dismiss the case wdth costs to bo paid out of the 
estate of the deceased. 

We think that the Judge was in error both in the construction which he 
has put upon Act XXI of 1870, and also in dismissing the application without 
going into the evidence. 

We may observe in the first place that the District Judge assumes that the 
will was lost. The petitioner asserts that it is still in existence. And this, 
\.’hich is the first (piestion in [ 867 ] dispute between the parties, can only be 
decided by hearing the evidence. Again, neither party asserts that the will has 
been lost, but one of them, the widow and daughters, pleads that it was 
destroyed by the deceased with the intention of revoking it. 

The question whether s. 209 of the Indian Succession Act applies to 
Hindus does not really arise until it has been decided that the will has been 
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destroyed. Supposing that to be proved, and it also is shown that the destruc- 
tion was not caused by the testator or his orders with the intention ot 
revoking the will, we have no doubt Wt that s. 209 may be applied. 

The will was executed after the first of September 1870, and the 2nd 
section of the Hindu Wills Act (XXI of 1870) enacts, that so much of Part 
XXX of the Indian Succession Act as relates to ])robates and letters of adminis- 
tration with the will annexed shall apply to such a will. Section 209 is one 
of the sections in Part XXX, and soalsuis s. 208, which, supposing the will 
to be destroyed but unrevoked, is the section more applicable to the j)rosont 
case, for the petitioner has annexed a copy of tin? will, and according to the 
latter section limited probate may be granted of the coi)y. 

We must reverse the decree of the lower Court, and remand the case to 
that Court for retrial. In trying the case the first question to bo determined 
will bo whether there was a will of the testator in existence at his death. If 
there was sucli a will, and it is proved to be in the custody of the widow, or 
under her control by being in the hands of her servants or agents, she must 
produce it, and the further hearing of the applicant’s petition must be adjourned 
to allow of its being ])roduced. If the will is ])roduced, the question raised by 
the widow and the daughters as to its revocation by destruction, will be dis- 
posed of, and if tlie will does, as the petitionei’ alleges, bequeath the ])roperty 
to himself and the widow and daughters, the Court should grant letters of 
administration with the will annexed to all the residuary legatees, or if the 
others refuse to join, to the petitioner alone. 

If tho will is not shown to be in existence, then the Court will have to 
consider whether it had boon destroyed by the [ 868 ] testator, or by his orders 
with the intention of revoking it as alleged by the widow and daughters (see 
s. 57 of the Succession Act). If it has been so destroyed, of course there will 
be an end of the inatter, and tho i)ctitioner’s aj)plication must be dismissed. 
But if tho destruction of tho will was not intended by the testatoj’ to bo a 
revocation of it, tho petitioner will be at liberty to prove that tlie copy, which 
ho has annexed to his application, is a true copy of tho will, in which case ho 
alone, or jointly wdth tho widow and daughters, if they are willing to join him, 
will be entitled to grant of letters of administration with a copy of tho will 
annexed, limited until a pro})orly authenticated copy of it is ])roducod 
(sec s. 208). 

The lower Court will take evidence on tho issues tliat are raised by tho 
petition and tlie counter-petition of the parties, and, having regard to tho 
observations now made by this Court, decide these issues and dispose of tho 
petitioner’s application upon the merits. 

Wo observe that some evidence has been already recorded in this case, 
but it appears to bo directed chiefly to the proof that testator executed a will 
before his death, a point upon which both i)arties are agreed. Tho real jjoints 
in dispute are as to whether tliat will is in existence, and whcthci- it has been 
revoked. Both parties will bo at liberty to adduce such further evidence as 
they may bo advised. 

The costs of this appeal will abide tho result of the remand. 

Appeal allowed, and case remanded. 
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phankisi^o uiswas 


[8 Cal. 868] 

APPELLATE CIVIL. 

The Uh May, 1H82, 

Presknt : 

Mii. Justice Mc’Donell anj) Mu. Justice Field. 


In the matter of the i^etition of Nobodip CImndor 
Biswas and anotlier. 


Prarikisto Biswas 
verms 

Nobodip Cliunder Biswas and another.’' 


Certificate of Administration- - Act XXVI J of 1800 — Object of Act — Trustee. 

The object of .Vet \XV1T of IHGO is, not to enable parties to litip;ate questions of disputed 
title, Init to euiiblo debtors to pay the debts due by them with safety to the representatives 
of deceased Hindus and others ; and to facilitate the colleetioii of such debts by removing all 
doubts as to the legal title [ 869 ] to demand and receive the same. In other words, the 
objects of the Act art? to enable debtors to gcjt sufticient acquittances when they pay money 
duo to the estate of a deceased ; and to preserve thsit estate from loss by giving some one the 
right to collect the debts, lest they should he lost, e.f/., by the operation of the law of limi- 
tation. The holder of a certificate is a trustee liable to ac(;ouiit for the moneys received by 
him to the legal heirs or repres(Mitativcs of the dticeased. 

Baboo Doorga JJass Dalt for the Ai)pellant. 

Baboo (Juriuhujs Dancrjee for tho Kesj)ondents. 

The facts of this case sufficiently api)ear from the Judgment of tho Court 
(McDonELL and FIELD, JJ.), wliich was delivered by 

McDonell, J. This is an ap])lication for a certificate under Act XXVTT of 
1860. Tho two petitioners, and the objector Pj*ankisto Biswas, are, as the Judge 
says, admittedly in tho same degree of affinity to tho deceased, Bungshi Dhur; 
and p/7 //id. Atc/V therefore they would inherit equally. But Prunkisto Biswas 
contends that ho is entitled to have tlie whole property, — Jirst, on tho ground 
of reunion ; secondly, on the ground of a verbal gift; and thirdly, on the ground 
of adoption. 

It is urged before us that Prankisto Biswas merely said that he was a 
palak-pootro and did not sot up adoption ; but in *,he view w^e take of the case, 
it is unnecessary to enter into this matter. 

The Judge, having examined one of tho witnesses on the 17th December, 
adjourned tho case till the 23rd December for tlio examination of the remaining 
witnesses cited l)y Prankisto Biswas ; but on the 19th December he disposed 
of tho case without examining those other witnesses. We think that this 
timde of proceeding was unfortunate, because it enables Prankisto Biswas to 
come up here in appeal, and say that tho case has been decided without hearing 
his witnesses. 

• Appeal from Original Order, No. 17 of 1882, agaitist the order of C. Diokeus, Esq., 
Judge of Nuddoa, dated the 19th December 1881. 
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The object of Act XXVII of 1860, as has been pointed out in many oases 
decided by tlie Court, is not to enable parties to litigate questions of disputed 
title. The object of tlie Act is clearly stated in the preamble, and is two-fold, — 
first, to enable debtors to pay the debts due by them with safety to the repre- 
sentatives of deceased Hindus, ttc. ; and secondhj, to facilitate tlie collection of 
such debts by removing all doubts as to the [870] legal title to demand and 
receive the same. In other words, the objects of the Act are to enable debtors 
to got suliiciont acquittances when they pay money due to the estate of a 
deceased ; and to preserve that estate from loss by giving some one the right 
to collect the debts lest they should be lost, by the operation of the law of 
limitation or otherwise. This latter object is also contemplated by the provi- 
sion that security is to bo taken from the person who obtains the certificate. 
In effoct, the holder of tlie certificate is a trustee, liable to account for the 
moneys received by him to the legal heir or lepresentative of the deceased. 

Now, in this case, we think that if the Judge, having pointed out that both 
parties wei*e privid facie equally entitled, had stojiped there and declined to 
enter into the question of title raised by Prankisto J^iswas, referring him to a 
Civil Court for the decision of that question, and saying that the object of the 
Act would be sufficiently attained by granting a general certificate to the 
])arties, there would have been no ground of objection against the proceeding of 
the District Judge. But the District Judge did not do this: he entered into 
the title set up by Prankisto Biswas, and oxiirossed his views thereupon. 
We think that, as he did not hear all the evidence which Prankisto Biswas 
was prepared to produce, this course was not fair to Prankisto Biswas : and it 
is now with some reason contended before us, that from the fact of the Judge 
having exjiressed his opinion upon Prankisto Biswas’s title, it may ho, that 
when that title comes in (piestion in a Court having jurisdiction to deal there- 
with, the Judge’s observations may operate to infiiietico the mind of the Judge 
of the Court. 


Admitting the reasanahlcnoss of those arguments, we think, that the interests 
of justice will ho sufliciently met by striking out and setting aside all that 
portion of the District Judge’s judgment in which lie discusses or romarks 
upon, or may he supposed to have expressed any opinion as to, the exclusive 
title set up by Prankisto Biswas. 


We do not think that this is a case in which we ought to give costs to 
either party. 


Ajipcal allowed. 


NOTES. 

[As to when the question of title should be gone into, aec (1HS8) 16 Cal. 674 ; 23 Cal. 
•131.] 
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MUKHODA SOONDUKY DASI V 


[ 11 C.L.R. 194 : 7 Ind. Jur. 32 ] 

[871] APPELLATE CIVIL. 

The 5th May, IHH2. 

PUHSUNT : 

Mu. JirSTICU PUINSKU ANn Mu. JUSXICIi O’KiNJi.lTiY. 


Miiklioda Soondury Dasi Defondatit 

versus 

Rani Churn Karinokar Plaintiff. ■' 

Appellate Court, fluly of - Chutiyiny nature of suit-- Case made in plaint - 
Willidru will of suit - Ererution of decree- —Sale under suhseijurnt 
attachnu-nt— Civil Procedure Code (Act VTfl of s. 1850), 
s. {)7\ and (Act X of 1877) s. ,378. 

Whoii !i ])l:iinLilT sues to recover possession of property on the ;illeg:ition tluit lie luul 
piirelnised it with his own money, and the suit is dismissed in the (’oiirt of I'^irst Instiinec, 
the Court of Appeal is not justified in givinf^ the plaintiff a decree fora, portion of the pmperU , 
on the ground that the whole was the property of a joint Hindu fainil\ in which the plaintilT 
was a eo-sharer. 

A claim to attachi'd property made under Act VllL of 1H51), s. ‘240, was dismissed, and 
the claimant, in the, year 1H75, in.stituted a regular suit against the decree-holder under the 
provisions of that section. The decree-holder then released the property from attachment, 
and the plaintiff withdrew his suit. The same property was afterwards, in the year 1H78, 
attached again .ind sold in execution of the same decree. 

Jlold, that a sub.seqiu'iit suit for possession of the prop(‘rt\ against the purchaser .it the 
execution -sale was not iiarrcd uiuh'r s. 97 c)f Act VTTT of 18.V.1. 

Kslwn Chundcr Simjli v. Shniua Churn Bhiitio (11 Moore’s LA., 7) cited. 

In this case tlio plaint stated that the pJaintiH’ purchased witii his own 
money a jiinaai right in certain land, together with the hrick-huilt wall and 
tiled-huts standing thereon, under a kohala dated the 257th of Novenihoi* 18()5, 
for a consideration of Rs. li2/3, “and hold and owned the same aftei* gradually 
constructing the pucca building now standing on it with his own money;” that, 
in the yeai* I87o, one Prem I3ihi attached the said property in execution of a 
motley -decree obtained by lier against one Muddun Mohun Jvarmokar, the 

I tlain till ’s nepliew ; that the plaintiff put forward a claim to the pro])erty under 
;872] s. 24(j of Act VIll of 18/59, which claim was dismissed on the -Uh of 
May 1875, it not having been preferred in time; that the idaintiff thereupon, 
and in the same year, brought a regular suit for a declaration of his right to 
the property ; tliat, ftending that suit, Prern Bibi, in consequence of an arrange- 
ment entered into with her judgment-debtor, released the property from attach- 
ment ; that thereupon tlio plaintiff witltdrew his egular suit ; that afterwards 
Prem Bihi executed her decree against the firoitcrty and sold the same to ono 
Bungshidhur Boy on the ‘2n(l of July 1878, and ho sold it to the present defen- 
dant Mukhoda Soondury Dasi. 

In the fifth paragraph of tho jilaint tlio plaintiff said : — “ The property 
above alluded to belongs to tho plaintiff himself. As Muddun Mohun Karmokar 
was tho son of a brother of the plaintiff’, and as plaintiff’s two other brothers 
lived in tho same mess as members of tho samo joint family, they all lived 

* Appeal from Appellate Doctco, Nr>. 1421 of 1880, against the decree of Baboo Mouii Lall 
Chatterjee, Subordinate Judge of ^Moor^hedabad, dated the 28th May 1880, reversing tho 
dccriio of Baboo (Irish Chundcr Chatterjee, Munsif of Bcrhamporc, dated the BOth August 
1879. 
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togetlior in the houRo alludod to, that is all. The plaintiiT did not give up 
his right or interest therein, nor did he make over any right to Miiddun. The 
property was not liable to he sold for satisfaction of any debt of Miiddun. As 
Prein Bihi caused the property to he sold, stating falsely that it belonged to 
Muddun Karniokai*, neither the auction-jmrehaser, nor the defendant who 
claims tlie disputed pro))erty by virtue of a purchase made from the auction- 
purcahser, got any right, and the defo liant had no right to keep tlic property 
in liei* possession.” The plaint was filed on the 4tli of Ai)ril 1879. 

The Court of Finst Instance hold, that the suit was l)arrod under s. 97 of 
Act VIll of 1859, corresponding to s. 373 of tlie Now Civil Procedure Code, 
Act X of 1877. He also found tliat tlie iirojierty was, in fact, the pro])orty 
of Muddun Mohun Karinokar, and not that of the plaintiff. On appeal, the 
Subordinate Judge lield, that the two suits were not for the same matter, as the 
causes of action were different — Tlavi Chmidcr Chou'dhry v. Kashcr Mohun 
(21 W. K., 57), Jardine Skinnar v. llama Shaina Snonduraa Dahia (L3 W. K., 
19G), and Watson v. Poknr Doss Paul (4 W. P., 2) ; — and on the merits lie held, 
that the plaintiff was entitled [873] to a share in the property sued for, the 
claim being, in his opinion, one for a share of the proiierty as joint estate — 
Watson V. Polchar Doss Paul (4 W. R., 2), La I la Prarj Dull v. liandi 1 1 ossein 
(7 Ji. Ij. li., 42; S.C., 15 W. R., 225), Itam ('omnar Snujh v. Dawan Ham 
Jcabtin Shujh (5 W. R., 105). 

The defendant appealed to the High Court on the following grounds : — (i) 
that the lower Appellate Court ought to have held that the jiresent suit was 
haJTod by s. 97 of Act VJll of 1859 and s. »373 of Act X of 1877 ; (ii) that 
the lower .Appellate Court was wrong in giving the iilaintiff a decree on a title 
different from that which ho put forward in his plaint; (iii) that the 
plaintiff’ having claimed the i)ro])erty as one imrchased by himself, the lower 
Appellate Court was wrong in giving him a decree on the ground of his being a 
mejjiberof a joint Hindu family. 

Rahoo Troijlokho Nath Mi Lira for the Api)ellant. 

Ral)oo Molu lie If Mohun liou and Ra))oo Saroda ('hum Milter for the 
Res})ondent. 

The Judgment of the Court (Pkinskp and O’Kinealv, JJ.) was 
delivered by 

Prlnsep, J. -The circumstances out of which this suit has arisen are as 
follows : — In 1874, one Prern Bihi obtained a money-decree against one Mud- 
dun Karmokar for Rs. 1,210 ; and, in execution of that decree, attached the 
property which is the subject of the present action. The ])laintiff intervened 
under s. 246 of Act VIII of 1859, alleging that the house was his sole and 
exclusive pro])erty. This application was rejected. Subso(iuently, the plaintiff 
instituted a regular suit against Prem Bihi and another, to estahlisli liis exclu- 
sive title to the property ; and, after the suit had ))een j)ending for some time, 
lie withdrew it without obtaining i)ermission of the Court to bring a second 
action for the same matter. .After the suit had been withdrawn, the attach- 
ment fell through,' but the property was re-attaclied and sold in execution of 
the same decree, and was pui’chased by the defendant on the 2nd July 1877. 
The [874] plaintiff did not a]]pear to contest the second execution -proceedings 
after his suit had been withdrawn. On the 4th of April 1879, the plaintiff 
instituted the present suit against the purchaser to recover possession of the 
proi.)erty, on the ground that it w^as his own separate property purchased by 
his own money. In the fifth para, of his plaint he said the property belonged 
to himself, and in the first ho asserted that lie had purchased it with his own 
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private money. It is, therefore, evident that, from the year 1875 up to the 
year JH79, the plaintiff continually asserted that this property was not joint 
property, hut belonged to himself exclusively, and that no other member of his 
family had any interest in it. 

In defence tiie purchaser said that the judgment-debtor of tlie former suit 
was the real owner of the property in dispute ; that he and the plaintiff 
lived separately ; and that the latter liad no claim to the property. The 
Munsif dismissed the suit. Ho was of opinion that the plaintiff was not only 
barred from instituting a second suit on the ground that he had not obtained 
the sanction of the Court to its institution when ho withdrew the former suit ; 
but that ho had no title to the proi)orty. On appeal the Subordinate Judge 
reversed the decision of the Munsif and gave plaintiff’ a decree for what he 
had never asked, —namely, a one-fourth share as a member of a joint and 
undivided Hindu family. 

Before us several grounds have been raised. First, it has boon contended 
that the present suit is barred by s. 97 of Act VI IT of 1859 and s. 1378 of Act X 
of 1877. We think that this contention is unsound. There is nothing on the 
record to show that the judgment-debtor was a party to the previous action. 
If he had been a ]mrty, tho (piestion would have assumed a different aspect, and 
it might have been fairly contended that the effect of that withdrawal would 
be to prevent any litigation between the jdaintiff and the judgment-debtor in 
regard to tlie title to the i)roi)orty in dispute. But in the present case it 
cannot be shewn that the judgment-debtor was a party, and it is impossible to 
hold tliat tho present suit is barred. 

Then it is said that the lower Court was wrong in giving plaintiff 
a decree on a title different from that wdiich he put [878] forward 
in his plaint. The general rule is that any amendment allowed must bo 
such as is either raised in the ])leadings or is consistent with the case 
*as originally laid, and that the state of facts and the equities and ground 
of relief originally alleged and pleaded by tbe plaintiff' should not bo departed 
from. This is the rule laid down by their Lordships of the Judicial Committee 
in the case of Eshen Ch under Singh v. Shnma Churn Bhutto (11 Moore’s I. A., 
7), and this l ulo has been followed in numerous decisions of our Courts. 

In the present suit, as we have alrealy stated, plaintiff, from the very 
beginning of the dispute, asserted his exclusive right to the property. It is not 
a case where an amendment may he asked for on the ground thsit the matters 
connected with the suit were not, known to him, but it is a case where 
plaintiff’ speaks exclusiveh from his own i)ersonal knowledge to the facts which 
go to constitute his cause of action. In our opinion the plaintiff should not 
luive been allowed to liave started a case which does not arise on the 
pleadings. 

Wo accordingly set aside tho decision of the lower Appellate Court and 
restore that of the first Court, dismissing plaintiff’s suit with costs in this and 
in the lowor Appellate Court. 

Appeal allowed. 


NOTES. 

[See (1012) 15 Bom. L.R. 200, where it was held in an ejectment suit, tho plaintiff could 
not abandon his own case and adopt that of tho defendant and claim relief on that footing ; 
see also M Cal. SOI ; 17 Cal. 444 ; (1800) L.B.R. (189.3-1000) 518.] 
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[8 Cal. 878] 

CRIMINAL REFERENCE. 


. Thfi Gth May,18R2. 

Present : 

Mr. Justice Prinsep anj: Mr. Justice O’Kinealy. 


In the matter of the Petition of Ram Lall. 


The Empress 
versus 
Ram Lall. ' 


District Magistrate, Poioer of — Reference to High Court- Order of Appellate 
Court — Jurisdiction — Criminal Procedure Code (Act X of 187*^), ss, 

and 297. 

A DiRtrict Magistrate, being of opinion that the Sessions Judge had, on appeal, improperly 
set aside a conviction made by a Cantonment Magistrate, referred the matter to the High 
Court under s. 297 of the Code of Criminal Procedure. 

Held, that the ^lagistrate had no power to make such a refcTenee. 

[876] In this case Mr. Hastings, the Cantonment Magistrate of Dinapore, 
convicted Ram Lall of having poisoned a bullock, and sentenced him to two 
years* imprisonment under s. 429 of the Penal Code. The prisoner appealed, 
and on appeal the Sessions Jadge held that tiio ])risonor should have been 
convicted and sentenced under s. 428 of the Penal Code, and not under s. 429, 
and he reduced the imprisonment awarded to one year. Thereupon 
Mr. Hastings wrote to the Magistrate of Patna, giving his reasons for thinking 
that the Sessions Judge was wrong, and asking tliat the record of the case should 
be transmitted to the High Court for revision under s. 297 of the Code of Crimi- 
nal Procedure. The Magistrate did so, and in Ids communication to the High 
Court, endorsed the opinion of the Cantonment Magistrate. 

No one appeared on the reference. 

The Judgment of the Court (Prinsep and O’KiNEATiV, JJ.), was 
delivered by 

PrinsePf J. — This reference has been made because the Ciantonment Magis- 
trate, wlio tried the case, and the District Magistrate, are of oi)inion that the 
Sessions Judge, as an Appellate Court, has improperly reduced the sentence 
passed. 

The powers of the District Magistrate, in referring cases to this Court as 
a Court of Revision', are described in ss. 295, 299 of the Code of Criminal Proce- 
dure. Section 295 declares that the District Magistrate may at all times call 
for and examine the record of any Court subordinate to him for the purpose of 
satisfying himself as to the legality of any sentence or order passed, and as to the 
regularity of the proceedings of such subordinate Court”; and s. 296 adds that, if 

* Criminal Miscellaneous Reference, No. 9 of 1882, and letter No. 1060 G. CaseH, from 
the order made by G. H. Vowcll, Esq., Officiating Magistrate of Patna, dated the 26th April 
1882. 
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the District Maj^istrate** is of o])inion that the judgment or order is contrary to 
law, or that tiie punishment is too severe or inadequate, he may report the 
proceedings for the orders of the High Court.’* But s. 296 is controlled by 
s. 295, and it was certainly never intended that a subordinate Court should 
have the power of questioning the propriety of an order passed by a Court of 
Appeal, and sliould refer the order of an Appellate Court to the High Court 
[877] for revision, because it considers that the original sentence w^as a proper 
sentence and should not have been reduced. If tliis were possible, every order 
of this description would most ])robal)ly come before the High Court on revision, 
and there would he no finality, such as the law contemplates, in the order of 
an Api)ellato Court. Wo, therefore, decline to interfere. 


NOTES. 

[For siiiiiljir rulings, .svr IS Oil. IHfi; ‘i« All. 01 ; 2 N. L. R. 149 ; 0 All. 3G2 ; 10 All. 
140; 24 All. :U0 ; 20 All. 12H ; 0 lioiii. h. R. 1099 ; 9 Cr. L. J. 101 : 1 Sind L.R. 40.] 


[ 8 Gal. 877 : 11 C.L.R. 37] 

APPKIiLATH CIVIL. 


Thr nth Mau, 

PRKSKNT: 

Mu. JiTSTicp: McDonkll and Mu. Jitsttck Firtj). 


Noho Copal Sircar Plaintiff 

versus 

Srinath Ihiudopadhya Defendant.'*' 


Suit for arrears of rent— Paa/meal of patni rent hy ilarpainidar to save 
paint from sale under lley. VJIF of 1819, 

In 21 suit by the piirchsiscr of 21 patni jig 2 iin'<t 21 (larp;itnidar for 2 irre 2 irs of rent of the year 
1285 (1876), it appeared that boh )rij tbo plaintilT’s piindnise the d:irp:itnidar had paid the 
amount of 2 irrears of patni rent for th(5 yair 12H1 (1877), in order to .save the patni from being 
sold under Reg. VIII of 1819, :iii I tlnit th<' 2 iniount so paid eonsiderably exceeded the d 2 irpatni 
rent due at the date of suit. 

that the defend 2 int w.is entitled to d(*duct from the nuit cl 2 iimod the amount paid 
under the UcgiiUtion in excess of the d 2 irpatni rent due to the end of 1284. 

This was a suit for arrears of rent for the year 1285 (1878). It appeared 
that the plaintiff was the execution -purchaser of a patni mehal consisting of 
seven mouzas, and that the defendant was a darpatnidar of three of these 
mouzas for an annual jama of Rs. 1,840. The plaintiff’s purchase was in 
Bysack 1285 (April 1878), and I’C sued the defendant for the rent duo by him, 
including cesses jind interest, for tliat year. Previous to the plaintiff’s purchase, 
the zaniindar had taken measures, under Reg. VII 1 of 1819, for the realization 
from the patnidar of the rents in arrear for the last half-year of 1284 (1877), 

•Appeal from Ai)pellato Decree, No. 1913 of 1880, 2 igain.st the decree of J. P. Grant, 
Rsq., Judge of Hoogly, d 2 itod the 24th Juno 1880, affirming the decree of Baboo Sreeuath Roy, 
Subordinate Judge of that district, dated the 23rd September 1879. 
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[8783 amounting to Rs. 2,071 ; and in order to save the patni from sale under 
the Regulation, the defendant had jiaid these arrears. He applied to bo put in 
possession of the patni tenure, but though the Collector made the order, ic never 
had effect, and the defendant never had possession of the patni as a whole. 
The defendant contended, that as tlie amount paid by him was a charge upon 
the mehal, the lioldor of the nielial could not recover rents from liiin until the 
amount so advanced should be fully recouped by tlie rents due by him, and 
that he was entitled to set off tlie amount paid by him under the Regulation 
against the amount claimed. Both the lower Courts admitted this contention, 
and the suit was dismissed. 

The plaintiff’ appealed to the High Court. 

Baboo Uma Kali Mookcrjea lor the A])pcllant. 

Baboo liashbekarij (rhoac and Baboo Uoulu Kath UiUt for the Respondent. 

The Judgment of the Court (McDoNKLh and FIELD, JJ.), was delivered 
by 

Field, J. ■The plaintiff’ in this case purchased, at a sale in execution of a 
common money-decree, the judgment-debtor’s interest in a certain patni. The 
defendant holds a darpatni within this patni. Before the jdaintiff’s purchase, 
the patni was about to bo brought to sale uridei’ Reg. VllI of 1819 for arrears 
of rent for the last half-year of 1284. The defendant, as darpatnidar, pre- 
vented the sale by paying the amount of arrears of the patni rent. This amount 
so paid considerably exceeded all the darj)atni rent then duo by the defendant 
to the patnidar. The present suit has been brought to recover the rent of 1285, 
and the defendant contends that ho is entitled to deduct from the rent so 
claimed the amount so ])aid into Court by him under the Regulation in excess 
of the darpatni rent due up to the end of 1284. 

Both the lower Courts have admitted this contention, and it is now 
argued before us that, having regard to the exp)‘ess language of cl. 4, s. 13 of 
Reg. VI [I of 1819, “ such deposit [8793 shall not be carried to credit in, or sot 
against, future demands for rent, ” the defendant is not entitled to iloduct the 
amount, although he may pursue the remedy allowed by the clause of the 
Regulation, that is, treat the excess as a loan advanced upon mortgage, and 
appljy to be put in possession of the patni tenure in order to recover the 
amount so advanced from the profits of such tenure. 

It has been said that the defendant is scjeking to ‘ set off ’ this amount 
against the plaintiff’s claim for rent ; and that the provisions of the Code of 
Civil Procedure as to ‘ set off ’ cannot apidy. Jhit it api)ears to us, that this, 
is not the proper way of looking at the matter, and that the principle of ‘ sot 
off ' has no application. 

If we had to construe the language of the clause of the Regulation, we 
think that it is impossible to read the words “ such deposit shall not be carried 
to credit in, or set against, future demands for rent ” as standing alone, and 
intended as a prohibition merely. This construction would be repugnant to 
the intention of' the wdiole section, which is clearly to enable underteniire- 
holders to protect their undertenures, ami, when they do so by advancing 
money in excess of the rent due by themselves, to give them ample security 
for its recovei-y. The words must be read with the other words which follow — 
viz.f ** but shall bo considered as a loan made to tlie proi)riotor of the tenure 
preserved from sale by such means, etc. ” And the proper construction to be 
put upon the whole sentence is probably this, that, in respect of money 
advanced by the undertenure- holder in excess of the rent due by hinuielf, hia 
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remedy is enlarged to meet the exigency of the case. If he could merely 
deduct the amount from future rent, it miglit be very questionable if he could 
do this as against a person who purchased the patni at the following half- 
yearly sale, or who purchased at an execution-sale ; but his security as against 
either of those purchasers is assured by giving him a lion on the patni and 
putting him in the position of a mortgagee. 

Apart, liowever, from any construction to he put upon the mere language 
of the Regulation, we think that the Subordinate Judge has taken a very 
sensible view of the matter. [8S03 '^ho darpatnidar did apply to be put in 
possession of the patni tenure. The Collector made an order that he should 
be put in possession, but ho has not succeeded in obtaining possession of the 
whole portion. There can be no reasonable doubt that if he has not succeeded, 
the present plaintiff is the person who has prevented him from succeeding, and 
so far as regards tlie darpatni, for the rent of which the present suit is brought, 
wo think that the defendant is under the circumstances entitled to say, as 
against the plaintiff, that he is in possession of the patni-right, which right sub- 
stantially consists of the very rent claimed in this suit. Qui prior cst tempore, 
potior cstjure, who is prior in time is superior in right, is a maxim of equity : and 
we think that, inasmuch as the defendant, before the plaintiff's, purchase, was, 
by virtue of the provisions of the Regulation, in the position of a mortgagee 
entitled to possession for the purpose of realizing the amount advanced by him 
from, the profits of the wliole patni, the plaintiff cannot, as against him, enforce 
an assignment by operation of law without discharging an incumbrance created 
by law before such assignment. 

Under these circumstances we think that the decisions of the Courts below 
are substantially correct, and that this appeal must be dismissed with costs. 

Appeal disini$scd> 


liicc also 13 Cal. 331.] 


[8 Cal. 880 -11 G.L.R. 190] 

APPELLATK CIVIL. 


The loth May, 188:^, 

Present : 

^lu. Justice McDonele and Mr. Justice Field. 


In the matter of the Petition of Dintarini Dabi. 

Dintarini Dabi 
versus 

Doibo Chimdcr Roy. ' 

llcvocation of Praha le — Procedure — Succession Act (X of 1866), 5 . ildl — Onus 

Probandi. 

Upon pi:litioii undcL' s. ‘J31 of llic Succea^ioii Act, praying that the probate of a will 
alleged to have been nuide by the petitioner’s husband .should be revoked upon the grounds 
that no citation was duly published, that the petitioner was a minor, living under the care of 
the person to whom probate had been granted, and had no opportunity of understanding his 

* Appeal from Original Decree, No. 96 of 1881, against the decree of F. W. V. Peterson, 
Esq., Judge of Jessore, dated the 2Tth of January 1881. 
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' mala fide* aud improper acts, and that the will was a iorgory, the District Judge 
[ 881 ] held, that the burden of proof in respect of the whole case was on the pctitionor* and 
dismissed her petition. 

Held^ that the District Judge ought to have given the petitioner an opportunity of 
proving that she had no knowledge of the previous proceoding.s. If satislied that she had no 
such knowledge, then he should have ordered a new trial as to the factum of the will, 
when the person propounding it would have to p-ovc it in the ordinary way. 

Baboo Amiirendro Nath Chatterjee for the Appellant. 

Baboo Bash liehanj Ghosc and Baboo (iolap Chundcr Sircar for the Res- 
pondent. 

The facts of this case sutliciently ap])oar from the Judgment of the Court 
(McDoNELL and FIELD, J.T.), which was delivered by 

Fieldf J. — This was an application under s. 234 of the Indian Succession 
Act X of 1865, for revocation of ])robate of a will granted on the 8th December 
1876. The will purports to have been executed by Rojoni Kant Roy Chowdhry, 
the late husband of the petitioner, Dintarini Dabi. Jogesh Chunder Roy Chow- 
dhry, the brother of Rojoni Kant, obtained probate of the will, and himself died 
a few years afterwards. Ho executed a will before his death, and one Doibo 
Chunder Roy obtained probate of that will. The present petitioner, Dintarini, 
subsequently applied for a cei titicato under Act XXVII of 1860, and was 
opposed by Doibo Roy, who, as executor of Jogesh Chunder Roy, relied upon 
the grant of probate of Rojoni Kant’s will which Jogesh Chundei* liad obtained. 
The present petitioner alleges that it was on this occasion that she first became 
aware of the alleged existence of the will said to have been executed by her late 
husband ; and she thereupon made an application to tlie District Judge, asking 
that the grant of probate be revoked on the following grounds : — First, that no 
citation was duly published; secondly, that slie was, at tlio time of her hus- 
band’s death, a minor, living under the care of Jogesh Chunder, and so had no 
opportunity of understanding his mala tides and improper acts; and, thirdly, that 
the will was spurious and forged. 

[882] The former District Judge, Mr. Brett, having examined two wit- 
nesses, made an order that Doibo Roy should prove the will. The case then 
came befox’e Mr. Peterson, who seems to have been of opinion that the burden 
of proof in respect of the whole case vras upon the petitioner Dintarini. 

Now, it is contended before us that the District Judge, Mr. Peterson, is 
in error in laying the burden of proof upon the |)otitioner, and so calling ui)on 
her to prove that the will is a forgery ; and an argument has boon addressed 
to us as to the rule which should be oixserved with respect to the burden of 
proof in a case of this nature. Wo do not projioso to lay down any general 
rule, but we shall deal with this case upon its own merits. 

The Code of Civil Procedure is expressly made applicable to contentious 
probate cases. By virtue of the provisions of s. 617, the same Code is 
to be followed, as far as it can be made applicable, in all pioceodings in all 
Courts of civil jurisdiction other than suits and appeals. The Code must, 
therefore, so far as it can be made applicable, govern non -contentious cases 
also. Now, according to the Code, if an ex parte decree or order is made in any 
proceeding pending in Court, and if the person against whom such ex decree 
or order has been made comes into Court and asserts that he had no notice of 
the proceedings, and was, therefore, unable to appear and answer, the ordinary 
course is that such defendant, is called upon in the first place to satisfy the 
Court by giving prima facii evidence that he had no notice of the proceedings. 
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The other party in then allowed an opportunity of rebutting this evidence ; and 
if, after hearing both sides, the Court is satished that the defendant really had 
no notice of the proceedings, the case is re-opened, there is a new trial, and at 
such now trial the burden of proving the issue in the cause is governed 
by the ordinary rule. It api)ears to us that this course of procedure ought to 
bo followed in the present case. If the petitioner is able to satisfy the District 
Judge that sIjo liad no notice or knowdedge of the previous proceedings, the proper 
order to make will then he that there be a new trial as to the factum of the 
will, and u])on such new trial, the burden of proving the factum of the will 
under the ordinary rule, will lie upon the person who propounded it. 

[883] Wo think, therefore, that the proper course in the present case is 
to set aside tiie order of Llio District »J edge and to remand the case with the 
following instructions : — The District Judge will first give the petitioner an 
opportunity of proving that she had no notice or knowledge of the previous 
proceedings, and if she can give prima facie evidence of this, either by her own 
testimony or otherwise, the rei)resentative of the person who i)ropounded that 
will, will be allowed to rebut that evidence. The District Judge must bear in 
mind the petitioner’s allegation that she was a minor at the time of the pre- 
vious proceedings and will consider how far the citation which was issued was 
suflicient to give hor notice of these proceedings. If, upon the whole evidence, 
ho is satisfied that the petitioner really had no notice of the previous proceed- 
ings, the case will then follow the course already indicated, and there will be 
a new trial as to tho factum of the will, and on that new trial, the party who 
now rofU'esents the person who propounded the will, will have to prove it in 
the ordinary way. The costs of this Court and of the Court below will follow 
the result of the remand. 

Case remanded. 


NOTES. 

[ But the mere of hpeeial citation is iiisiilliciciit : 18 Cal., 10; !icc also (1U02) 

P. L. R. ‘J as to claims adversely to the will ; Notes to 8 Cal., 570 
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[8 Cal. 888 : 11 C.L.R. 238] 

CBIMINAL SEFBRENCE. 


The laih May, 188Si. 

Present : 

Mu. Justice Prinskp anu Mr. Ju.stick O’Kinealy. 
In tlie Matter of the Petition of Issur Cliunder Natli. 


Issur Chunder Nath 
versus 

Kali Cliurn Nath and another. '' 


District Maoistrate, Power of~\Vitlulrawal of case— Code of Criminal 
Procedure (Act X of 187!i), s. 5til. 

Where a Magistrate, in a proceeding under s. .521 of the Code of Oiminal Procedure, 
satisfies himself that there is no necessity for proceeding further under that scetion, hois 
competent to let the matter drop. 

7n re Shonai Paramanicic (I C. L. R., 486) followed. 

]N this case the terms of tlio reference Avere as follows: — “A complaint 
was laid before the Magistrate that one Kali Clnnii Nath and others had 
closed a public road used l)y men and [884] cattle. After taking a reprot 
from the police, tlie Magistrate issiietl an order to the accused to open the 
road, or show cause to the contrary under s. 521, Criminal Procedure. Kali 
Churn appeared and showed cause on the 24th Mai'ch, and three days later 
Kainananda Adhikari, who was one of those against whom notice had issued, 
appeared and claimed a jury under s. 523*. These two i)ersons’ interests 
appeared to be opposed. Tliey made contradictory allegations, each charging 
the other with obstructing the road. On the 31st March the Magistrate 
appointed a jury, but on a petition made next day by Kali Churn, he cancelled 
the order, as he consideied the case was not one for the application of the 
provisions of s. 521, the two defendants having conflicting interests ; and he 
therefore referred the com])lainant to the Civil Court. Kali Churn’s objection 
is, that the matter has been already decided in his favour by a decree of the 
Munsif’s Court, which would show that the road was not a public one. The 
decree is one under s. 9 of Act 1 of 1877. I tliink the order for a jury ought 
to have been allowed to stand, because it would have been for the jurors to 
decide how far Kali Churn was protected by his decree. If things are allowed 
to remain as they are, complainant will have no remedy, for a civil suit will 
not lie for obstruction to a public i*oad. Jlesides, 1 do not think the contra- 
dictory allegations of the opi)osite party can affect complainant’s position. If 
the jury decides in his favour, he can force eitlier or both of them, if necessary, 
to remove the obstruction. For the above reasons, I think the order cancel- 
ling the order for a jury should be set aside, and the jury directed to proceed 
with their deliberation.” 

No one appeared on the reference. 

The Judgment of the Court (PRINSEP and O’KiNEALY, JJ.) was delivered 

by 

* Criminal Rcforencc, No. y‘J of 1882, and letter No. .314N., from the order made by R, 
Towers, Ksq., Sessions Judge of Tipperah, dated the «5th May 1882. 
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Prinsep* J. — Wo soe no reason to interfere. We agree with the judgment 
of another Division Court in the case of Shonai Paramanick (1 C. L. R., 
48G), that the Magistrate having satisfied himself (as in the case now before us) 
that there was no cause for acting under s. 521, was at liberty to let the 
matter drop. 


[888] APPELLATE CIVIL. 


The 1 8th May, 1882, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Bose. 


Protap Chunder Banerjco and others Plaintiffs 

vcrnufi 

Krishto Kishore Shaha and others Defendants." 


Plaint, Verificcxtion of — Alleqation of fraud — Practice. 

In a casii where the plaintiffs set up gross fraud, and where the ease depends mainly 
upon the personal knowledge of the plaintiffs, it is imperative on the plaintiffs, or one of 
them, to verify the plaint. 

This was a suit to set aside a sale in execution of a decree, duly confirm- 
ed under s. 257 of Act VIII of 1859. 

The plaintiffs stated tliat they, with the defendants Nos. 5, G, and 7, 
were joint owners of 107 higas of land, paying aii annual sadar jama of 
Rs. 21-10 ; that, in 1875, defendant No. 1 brought a suit for contribution of rent 
against the plaintiffs and others, and obtained a decree against them, without 
the knowledge and in the absence of the plaintiffs ; and that, in execution of 
his decree, the right, title, and interest of the plaintiffs in this land was put up 
for sale, and was purchased by defendant No. 2 on the 19th November 1877 ; 
but that no attachment wa.s ever taken out, nor was the proclamation of sale 
duly made. Defendant No. 2, on becoming the purchaser, sold to defendant 
No! 3. 

They further stated that they know nothing about the original suit 
instituted by defendant No. 1, and had not been served with parwanas in 
connection with the execution of the decree. They therefore brought this suit 
to sot aside the sale, making defendants Nos. 4, 5, 6, and 7 pro forma 
defendants. 

The defendants alleged that the plaintiffs had been summoned in due 
form ; and that the property was sold after attachment and notification of 
sale had been duly issued ; and that the objection should have been taken in 
the execution- proceedings. 

[886] The Munsif found that the plaintiffs had been served with sum- 
monses in the original suit ; and that, as the plaintiffs had been unable to 

* Appeal from Appellate Decree, No. 1287 of 1880, against the decree of T. T. AUen, 
FiSq., Judge of Bajshahye, dated the 14bh April 1880, affirming the decree of Baboo Probode 
Chunder Dutt, Munsif of Natore, dated the Hist December 1879. 
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make out that fraud had been practised upon them in the ori^jinal suit, or in 
the execution of the decree, they were not entitled to relief in the suit, and 
therefore dismissed it with costs. 

The plaintiffs appealed to the District Judj'e, who held, that the plaintiff's 
case rested solely on an allegation of fi-aud. and tliat they had entirely failed 
to make out fraud ; and that they, moreover, liad not themselves signed and 
verified their plaint, but had left this to person styling himself ‘their agent’; 
that the most that the plaint could be taken to allege was irregularity in the 
proceedings preliminary to the sale, and that such ii'regularities could not 
suppoit a suit to set aside a sale once confirmed, especially when the property 
had passed into the hands of third parties ; and furthei* finding that the purchaser 
at the sale had purchased hoiia Jidc and for value, dismissed the appeal. 

The plaintiffs appealed to the High Court. 

Baboo Jfihur Chunder Chneherhuttit foi* the .Vi)pellants. 

Baboo MohiuPAj Moluui Jloi/ for the Respondents. 

The Judgment of the Court (Garth, C.J., and Bosio, J.) was delivered by 

Garth, C.j.~--\V6 think tliat this appeal must he dismissed. The plain- 
tiffs, in order to establish their case, were hound to prove that the irregularities 
mentioned in the plaint had been committed with a view to defraud them. 
Those irregularities might have been as well the result of mistake as of fraud. 
It was necessary, therefore, for the plaintiffs to prove the fraud, and fraud has 
been negatived by both the lower Courts. They also find that the purchaser 
at the sale was a hoiia fide purcliaser for value. 

The Judge’s decision, thei*efore, was quite right. 

We also entirely agree with what ho says at the commencement of his 
judgment, and as that is a matter which concerns [887] Civil Courts generally, 
we think it right to add a few words u])on the subject. 

The suit was brought to set aside a sale in execution of a decree, upon the 
ground that the land, the .subject of the sale, was in i)art the plaintiff’s pro- 
perty. Their case was, that they had been fraudulently and collusively kept in 
ignorance of the proceedings in the suit and of tlio execution and sale winch 
followed, and that all the defendants were either ])ai*ties or privies to the fraud. 
In fact, if the plaintiffs were right, the fi-aud that was practised ujxjn them was 
undoubtedly a very gross one. 

Now, this is precisely the sort of case in which the jjlaintiffs should have 
been required, in the absence of some very good reason to the contrary, to 
verify the plaint themselves ; one of them, at any rate, should have done so. 
Instead of this the plaint was not oven verified by a pleader or authorized 
mooktear. It professes to bo verified by a person wlio calls himself “ an agent 
of the plaintiffs,” but who acts apparently without any mooktear-nama, and 
who, according to the finding of the Judge, was an entire stranger. 

This certainly ought not to have been allowed by the Munsif. In a case 
where the plaintiffs set up a gross fraud of this kind, and where the case 
depends mainly, as the Judge considers that it did, upon the personal knowledge 
of the plaintiffs, it was only right that the plaintiffs, or one of tliem, should 
have been required to verify the plaint. 

The appeal will be dismissed with costs. 

Apiwal dismissed. 


4 CAIi.— 78 
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GOLAM YASSEIN V. 


[8 Cal. 887] 

ORIGINAL CIVIL. 


Thr Maif, 

Phesent : 

Mr. JrrsTTCE Cunningham. 


Goliim YiiRsein 
vvrHUft 

Tlio Ollicial Triisteo of Bengal. 

Tipvocation of trusts -Vnhnitary settlement, 

, bnin^; at ilio time uninarriodt cxc'cutotl a- voluntary sottU'mont, by which h« created 
trusts for himself for life, siiid after his ch^atli for his issue and widows (if any) with ultimate 
trusts over. The deed cnntaincHl a provision [888] empovvcriiiK A at any time, with the con- 
sent of the trustt‘e, to rc\oU(i the trusts, and to declare any new or other trusts. A subse- 
quently married, and, after his marriage, executf*d a deed of revocatifin, declaring that the 
trust-property should be h<*ld for himself abM)liilel> , 'I’lie trustee refused to hand over the 
trust-i)ri>perty, and J thereupon instituted a suit to have the trust set aside. His wife 
was a minor and there was no is>.ue of the marriage. 

Held that, although there might be cases in which, where no other person but the settlor 
was interested, the deed might be regarded as a mere direction as to the manner in which 
the settlor’s property should be a])plied for his benefit, and as such revocable by the settlor, 
y**t that, in the present ease, there being an infant beneficiary, the deed could not be 
revoked. 

Bv an indenture, dated tJic 18th of Soptornl^er 1880, Shaliehzaclah Golam 
YasJsoiri declared that the Oflicial Trustee of Bengal should hold a sum of 
Rs. f),000 upon ti'ust to jiay tlio interest to the settlor for his life, or until certain 
specified events should happen ; and it was jnovided that, after the death of 
the settlor having issue, tlic Oflicial Trustee should hold the trust-fund upon trust 
for the widow or widows and for tlie lawful lineal descendant of the settlor 
according to certain shares witli ultimate trusts over in default of issue. 

The deed also contained a provision tJiat it should bo lawful for the settlor 
at any time, with the consent of the Oflicial Trustee, by deed, to revoke all or 
any of the trusts declared, and to declare any new or other trusts, and that the 
Official Trustee should bo m liberty to f»ivo or withhold his consent to any such 
revocation or new appointment at liis absolute discretion without being 
answei’able or called upon to answer for the exercise of such discretion. 

At the date of the execution of the deed, tl 'a settlor was unmarried ; but 
in the month of August 1881 he married the defendant, Shahehzadah 
Kuniroonnissa Begum ; on the 20th of February 1882 the settlor executed a 
deed of revocation, by which lie directed that the trust-fund should remain and 
be for the sole and absolute benefit of himself and should forthwith be paid 
over to him by the Official Trustee. The Official Trustee, however, declined to 
part with the trust-fund except under the dii*ection of the Court. 

The settlor now instituted a suit against the Official Trustee and 
Shahobzadah Kumroonnissa Begum, to have it declared that [ 889 ] the deed 
of the 18th September 1880 was invalid and inoperative in law and void ; and 
for an order that the Official Trustee should pay over the trust-fund to him, 
alleging that he was induced to execute the deed by the influence of certain 
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relatives, and that it was executed without duo consideration, ilo also alleged 
that a recital in tlie deed, that lie was not indebted at tlie time when it was 
executed, was false. 

The plaintirt’s wife was at the time of the institution of the suit a minor, 
and there was no issue of the inai j iage. 

Mr. Ikmnerjee and Mr. Anuiar Alt fnr the Plaintiff. 

Mr. Tlandlcy and Mr. Diuitie for the Defendant , the Ollicial Ti’ustco. 

Mr. Souilar for the Defendant, Shahebzadah Kuinroonnissa Hogum. 

Mr. Bonticrjec referred to Katiyti JJuss Hynujcc v. Ritmuopa/ Ghonc (16 S. D. 
A., 23) and Ellison v. Ellison (6 \’es., 

Mr. Ilatidlatj referred to Bill v. Ciimton (2 M. and K., 503) and Phillips 
V. Midlitiys (Jj. R., 7 Ch., 211) and 21 froo. Ill, c. 70. s. 7. 

Mr. Avuier All in reply. 

Cunningham, J. — In this case the plaintiff sues the Official Trustee to liave 
it declared that a deed of settlement oxociiLmI on the iHth September IHHO, is 
invalid and void ; and that the plaintiff is entitled to require the Official 
Trustee to make over to him Rs. 6,000, which, under the deed, have been 
placed in the liands of the Official Trustee. 

The deed provided that the Official Trustee shoulil, subject to certain 
conditions, pay the interest ol the Rs. 6,000 to idaintiff for life, and after 
plaintiff’s death, provided he should have lawful issue, the trust-fund should 
bo for his widow or widows and lawful lirujal descendants, as speciHed : and if 
there should be no lawful issue, then, after deducting the widow’s share, for 
brothers, sisters and others. 

[ 890 ] There is a power of revocation with the consent of the Official 
Trustee. 

Tlie ])laintiff'niai*ried in August 1H81 : his w ife is an infant. Jlei- guardian 
remains neutral in the suit: the Official Trustee declines to give in’s assent 
except subject to the orders of tlie Court. The plaintiff’ alleges that the state- 
ment in the deed that he was at the date thereof in no w^ay indebted was false. 

• The Official Trustee was, in my opinion, light, and exercised a wise 
discretion in refusing his assent to the revocation of this deed. 

The plaintiff’ is now seeking to put the Court in motion on the grounds — 
Is^, that a deed which he deliberately executed was V(;id under his jiersonal 
law; and 2/id, that one of its principal recitals was untrue. 

If I considereil, which I do not, that there is anything in 21 Geo. III., 
c. 70, s. 17, or any other law now in foice, to warrant the assertion that a 
Mahomodan cannot legally create a trust such as tlio ])iesent, I should still regard 
the present plaintiff’ as ])recliuled from urging that ground for setting aside his 
own act, nor of course can the plaintiff’ rclv on the untruthfulness of his recital 
as a ground of relief against his own deed. 

There may be cases in which, as in the case of Kanyc Dass Bynujee v. 
llamyopal Ghosc (16 S. D. A., 23), since no other person but the settlor is 
interested, the deed may be regarded as a mere diiection as to the mode in w hich 
the settlor’s property should bo applied for his benetit, and as such revocable 
by the settlor. Any question of this sort is, however, removed in the present 
instance by the existence of an infant betioliciary, which brings the case clearly 
within the rule laid dowm in Bill v. CurcLon (2 M. and K., 503). and the, other 
authorities. 


619 



I.L.R. 8 Cal. 881 


WOOD V. 


The suit must be dismissed with one set of costs for the Official Trustee. 
No costs for tlie guardians of the minor. 


Suit dismissed. 


NOTES. 

[REVOCATION OF TRUSTS— 

See also (1889) P. R. 13:3; (I89fj) V. B. R. (189*2-90), vol. II, 645 (648).] 

[ 11C.L. R. 357] 

[891] CRIMINAL MOTION. 

The '^Srd May, 1S82, 

Present : 

Mr. Justice Prinsep and Mr. .Justice O'Kinealy. 

In tht3 matter of the High Courts’ Criminal Procedure Act (X of 1875). 

and 

In the matter of the Petition of .T. Wood. 

J. Wood 
versus 

The Corporation for the Town of Calcutta. ' 

CulciUta Municipal Consolidation Act (Bcny, Act IV of 1S70), s. 77 — License- - 
Assessmcjit — Fine- Boardinghouse- keeper, 

111 order to olitaiii a eon^iclioll under s. 77, Beng. Act IV of 1876, for keepijga boardiiig- 
lioubc without taking out a license, it must be shown that the accused held himself out to the 
public, as one whose business or profession it is to receive boarders for profit. 

Ill order to pass a proper sentence of fine under s. 77, Bong. Act IV of 1876, evidence 
should be given of the amount of assessment on the accused's house or place of business, and 
of the amount payable on account of the license which the accused should have taken out. 

The judguienfc of fclie Honorary Magistrate in this case was, as far as material, 
as follows : — 

“ In this case Mr. J. Wood is chargeil by the Corporation of Calcutta for 
keeping a boarding-house at No. 5, Wood Street, without having taken out a 
license as required by s. 75, iSeng. Act IV of 1876. This case has occupied 
the attention of the Court lor some days ; nearly all the facts of this case have 
been denied. 1 think that, in cases of this nature, the Municipality should 
provide the prosecuting officer with legal assistance which would save a deal 
of time and trouble. A License Inspector can hardly be expected to under- 
stand law, and to examine and cross-examine witnesses in a contested case 
sucli as this. The case, however, seems to me not to be one of much difficulty. 
The charge is, as I have already [892] stated, for keeping a boarding-house 
without having taken out a license, the keeping of a boarding-house being a 
trade within the meaning of the Act for which it is compulsory to take out a 
license. No attempt has been made before me to give any legal definition of 
the term * the koe)]ing of a board ing-hoiiso,’ and it has not been attempted to 
be denied, that persons other than niembors of the defendant’s family did lodge 
and board in his house ; but it is contended that they were personal friends ; 

* Criminal Motion, No. 112 of 1882, againKt tho order of H. M. Rustomjee, Esq., 
Honorary Magibtraie of Calcutta, dated the 1st April 1882. 
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that no strangers were taken in ; and that the monthly sums they paid to 
the defendant were only their shares of tlie monthly expenses. A good deal 
has been said about a board having been hung up outside the house with the 
words ' Booms to lot ' on it, althougli tho fact of a l)oard with these words upon 
it would in no way go to prove that the owner or occupier of the house kept a 
boarding-house ; still in the present case it would go some way to disprove the 
evidence that all defendant’s lodgers ^vere his personal friends, for he would 
hardly invite his friends to lodge witli liim in so public a manner. I do not, 
however, lay much stress on tliis fact, for several of tho bills i)ut in clearly 
show that the defendant did keep a boarding-house, as they are expressly stated 
to be for ‘ board and lodging.’ The witness ^Ir. Brown states that ho shared 
expenses with the defendant, but he also admits having paid Bs. 90 a montli 
during the months he stayed at defendant’s house. The witness Mr. Bymer 
says, til at lie shared the expenses and paid Bs. 70 a month ; he also, on being 
questioned by the Court, says, that he paid Mrs. Sandeman, who kept a boarding- 
house in Lindsay Street, Bs. 80 a month for a room upstairs, and Bs. 70 
for one ih the lower floor. ^Ir. Burroughs, a witness for the defence, stated, 
that he frequently visited the defendant at his house last year — two or three 
times a month. lie did not know to his knowledge that Mr. Wood had friends 
living with him, while it has lieen admitted that Mr. Wood had friends staying 
with him. Mr. Burroughs says lie knew tlie defendant for thirty-five years, 
and was on visiting terms. He went to defendant two or three times a month 
last year, and yet he says that ho had no friends boarding and lodging with 
him to his knowledge. The defendant in his statement to the Court says that 
ho kept no regular accounts, but charged tho friends living with him so much 
as their share of expenses, hut it seems strange that such monthly expenses did 
not vary. Tho wdtiiesses Brown and Bymer, it may he presumed, are men of 
business, and if the atrangement w^as that they were to share tho expenses of 
the house, it is unlikely that they w'ould have accepted the defendant’s estimate 
of their share of tho expenses without making some enquiry as to how 
such a share was arrived at. It lias not boon shown to the Court what tho 
defendant is doing. Taking all tho circumstances of this case into consider- 
ation, I hold that tho defendant did keep a boarding-house during tho year 1881 
without having taken out a license as required by s. 75, Bong. Act IV of 1876, 
and 1 [893] convict him under s. 77 of the said Act, and sentence him to a fine 
of Bs. 75. Tho unstamped bills to be impounded and sent to the Collector of 
Stamps.” 

The defendant ap])liod for, and obtained in the High Court, a I’ule to show 
cause w^hy the conviction should not he set aside and the fine refunded. 

The Advocate-General, Ofig. (Mr. PkilUpfi) showeil cause against tho 

rule. 

Mr. Mittra in support of the rule. — 1 understand tho learned Advocate- 
General is going to question the jurisdiction of this Court under s. 147 of Act 
X of 1875 over Justices of the Peace, [llic Advocate- General.— 1 don’t contend 
that.] The prosecution is undei* Bong. Act IV of 1876, s. 75, which requires 
every person exercising certain trades, etc., specified in the third scliedule of 
the Act to take out a license ; the third schedule gives tlireo cla.sses under which 
such persons may be assessed, and before a person can be called upon to 
take out a license, the class to which he shall belong must, under s. 78, be 
previously determined either by tho Chairman or by some one authorised by 
him for that purpose. Now in this case there is no evidence to show that 
Mr. Wood was assessed at all, nor is there any evidence to show that inform- 
ation of such assessment was given to him as required by s. 99 of Beng. Act lY 
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and s. 10 of Benj^. Act VI of 1881. ^foreover, a person cannot be fined under 
s. 77 as amended by s. 9 of Act VI of 1881, unless and until the requirement of 
ss. 78 and 79 have been fulfilled ; because, under s. 77, the penalty for not taking 
out a license is not to exceed throe times the amount payable by the licensee. 
Therefore, the amount payable by the licensee not having been fixed, tiie Magis- 
trate could not impose any fine under s. 77 of the Act. 

[Mr. Mitlrn was going into the evidence to show that no case has been 
made out against Mr. Wood, when the Court called upon the Advocate- 
Gmeml to show how there could be any prosecution and fine witliout having the 
amount payable for the license previously ascertained.] 

Cur. ad. oult. 

[894] The Judgment of the Court (PuiNSliP and O’KiNEALY, JJ.) was 
delivered by 

Prinsep, J. — The petitioner Wood has l)eeii convicted under s. 77, Beng. 
Act IV of 187G (the Calcutta Municipal Consolidation Act) of having, during 
1881, exercised the profession of boardiiighousc-kooper without the license 
required by s. 75, and has been fined Ks. 75. 

Several questions have been raised l)cfore us on the merits of the case, and 
of those the most important is, whether or not petitioner Wood keeps a boarding- 
house within the moaning of the Act. The term ‘ boarding-house ’ is not 
defined in the law. Booking, however, at the manner in which it is used in 
Calcutta, we tliink that, in order to obtain a conviction, it must bo shown that 
tiie accused held himself out to tlie i)ublic as one whoso business or profession 
it is to receive boarders for ])rolit. In the present case there is evidence on 
the record sufficient to justify the finding of the lower Court, that the peti- 
tioner Wood kept a boarding-house. Nevertheless the sentence of fine cannot 
bo upheld. The law (s. 77) limits the fine in such a case to three times the 
amount payable in respect of the license which has not boon taken out. There 
is absolutely no evidence on the record to show what is the amount payable 
on account of the petitioner’s license, nor is there any evidence regarding the 
amount of assessment on petitioner’s house or place of business on wliicli 
any calculation of the amount payable on account of such business could bo 
made. 

Under such circumstances, we set aside the order passed, and direct that 
the fine, if paid, bo refunded. Wo altogether agree with the remarks of the 
Magistrate regarding the ri*sult of such prosecution being left in tlie hands of 
an inoxi)orienced Municipal olUcer. Much valuable time has been wasted in 
this Court on arguments arising from irregularities and omissions which would 
not have taken ])lace if the prosecution had been properly conducted ; and we 
consider that the employment of the .{dvocate-Gciicral in this Court to defend 
the conviction would in all probability liavo been avoided, if some legal prac- 
titioner, even of the lowest grade, had boon retained to ai^poar before the 
Magistrate. 

Enle absolute. 


NOTES. 

[ Sev the explanation of tlii.s ea^e in (188S) 10 Cal. 104. ] 
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[898] CRIMINAL REFERENCE. 

The SOth May, 1HH2. 

Phesent : 

Mr. Justice Prinsep and Mr. Justice O’Kinealy. 

In re Tlie Municipal Coinmittoe of Dacca 
versus 
Hingoo 

High Court, of , as a Court of Revision — Order of acquittal — Criminal 

Procedure Code (Act X of s. 

The High Court, as a Court of RcviKioii, will not interfere with an order of acquittal. 

In this case it appeared that the accused Hingoo Eaj had applied to the 
Municipal authorities of Dacca for permission to make an excavation, and 
permission was refused ; but, notwitlistanding that, Hingoo Haj proceeded to 
make the excavation. For this he was charged hefoie a Dench of Honorary 
Magistrates of Dacca ; hut ho was acquitted, as it did not appear to the Magis- 
trates why permission to make the excavation had been refused. The Magis- 
trate of Dacca referred the matter to the High Court under s. 20G of the Code 
of Criminal Procedure. 

No one appeared on the leference. 

The Judgment of the Court (PlHNSEP andO’KiNEALV, J J.) wasdelivered by 

PrinsePi J. — It is a rule of this Court that, as a Court of Revision, it 
cannot interfere with an order of acquittal. 

Let tlie papoi’s be returned. 


NOTES. 

iSee the Crimiiuil ProccMlurc Code, 1898, see. 439 (4) ; also 9 All. 134 ; 14 Mad. 3C3 ; (1883) 
W R. 41 ; (1900) P. K. ‘23; (1901) V. R. 31 ; (1901) U. B. R. (1897-1901), Vol. T, 91 (99) ; (1893) 
L. B. R. (1893-1900) 41.] 


* Criminal Reference, No. 107 of 188‘2, and letter No. 13G0, from the order made by 
E. V. Westmacott, Esq,, Officiating Magistrate of Dacca, dated the 17th May 1882. 
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[ 896 ] ORIGINAL CRIMINAL. 


Thr instil June, ISS‘2. 
Present : 

Mr. Justice Wilson. 

Tlio Empress 
versus 

R. P. Couiisell. 


WitiiPSH, Hrnvinintion of Commission in criminal case — Hiffh Court's Criminal 
Procedure Act (X of 7S7o), s, 76. 

Tho HikH Court refused to issiu* :i commission in a criminal case, on thc! ground that 
such a course wf)uld l»c iinsatisf.ieton .ind dangerous to the interests of thc prisoner. 

In this case an application, on j)otition, was made by Mrs. Dunne, a I’esident 
of Dai'jeeling, one of tho witnesses for tlie prosecution, that she might be 
excused from attending tlie Court as a witness, and that the evidence should be 
taken by Commission on interrogatories. Tho accused had been committed 
by the Deputy Commissioner of Darjeeling to take his trial at tlie June Sessions 
of the High Court on a chai ge of ci*iminal broach of trust as a public servant. 

Mrs. Dunne’s petition and affidavit in support of the application stated, 
that she was sixty-three years of age, and for the last thirty-two years had not 
been to tlie plains ; tliat she was examined as a witness on behalf of tho Crown 
before tho Deputy Commissioner ; and that she was suffering from congestion 
of tlie liver, and was advised hy her medical attendant that her present state 
of health was such that it would he unsafe for her, and dangerous to her life, 
to go to Calcutta for the puriiose of being examined as a witness or for any 
other purpose. 

The affidavit of Dr. Jouhert, Civil Surgeon of Djirjeoling, stated, that 
Mrs. Dunne had been, and was, under his treatment for congestion of the liver ; 
and that, considering her ago and state of health, it would bo unadvisable, if not 
dangerous, for her to go to Calcutta at this time of year for examination as a 
witness. 

Tho affidavit of Mr. TIume, Solicitor, conducting the prosecution, stated, 
that Mrs. Dunne was a material witness for tho [ 897 ] Crown, and that with- 
out her evidence it would not bo safe for tho Crown to proceed to a hearing of 
the case. 

The Officiating Standing Counsel (Mr. W. C. Bonnerjee, with him Mr. /. G, 
Apenr) for tho Crown submitted, that the petition and affidavits showed suffi- 
cient ground for the issue of a commission to examine the witness, 
Mrs. Dunne, under s. 76 of Act X of 1875, the High Courts’ Criminal Procedure 
Act. 

Mr. M, P, Gasper for tho prisoner opposed tho application, and contended 
that s. 76 had no application to a case like this, inasmuch as it did not 
])rovide for inconvenience to i witness subpoenaed to attend ; that the illness 
alleged was not sufficient to cause inability in the witness to attend the High 
Court ; and that to cross-examine her on commission by interrogatories would 
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he a most unsatisfactory mode of jwoceeding and prejudicial to the interests 
of the prisoner. In the interests of the prisoner the witnesses ought to he 
before the Court and jury for cros-exami nation in a criminal case. 

Wilson, J., refused the application, saying that, in a criminal case, the 
issue of a commission would he a most unsatisfactory course of proceeding, 
and one dangerous to the interests of the prisoner. 

.1 ftplicnlion tr/ttspfL 

Attorney for the Ci'owri : Tlie Government Solicitor (Mr. Vptun), 

Attorney for the Prisoner : Mr. JL (\ ('/tick. 


NOTES. 

ISer also (IUO‘2) ir>(\ \\ Ti.R. 00 (00).] 


[ lOG.L.R. 505 7 Ind. Jur. 79] 

[898] APPELIiATK CFVTTj. 


The ^‘^11(1 December, 1SS1. 

Present : 

Mr. Jttstk’E Mittkr and Mr. Ji:sti(’e Maclean. 


Umhica Prosad Tewary and otliors Plaintiffs 

nersKH 

Pam Sahay Lall and others Defendants.* 


Ifindu Lair — MUakshara Law Sale of joint f ami hj- property — Dohta 
leqaUy contracted inj father. 

Thrrc is no foundation oitlior in tluj Mitakslnir.i lawitsrlf, or in any decisions passed by 
the Judicial (’omniitlco, for the broad propositicni that in all eases under a sale in execution 
of a inonoy-decrcc against the father in a joint fainil.N , consisting of a father and sons, 
whether adults or Illinois, nothing but the father’s share passes. 

M^he result of an examination of the leading eases on the subji'ct is, that in each such 
case, the (piestion as to what was sold in ext’cntion must be first determined (the mere 
cireuinstaiiee that a decree was obtained against tin* father alone is not eonelusive upon the 
point); and it should further be einjuirod whether the father was sued in his representative 
capacity or not, and if not so sued, then whether the sons are i*n titled to set aside the sale 
qua their shares. 

The decision of the Privy Council in T)een Dnyal hall v. Jufjdcvp Xaram Siiujh (L. R., 
4 T. A., ‘247 ; S. (J., 1. L.R., -4 (’al., IU8) in no w.iy conflicts with tin- principle laid down in 
the case of 7Vm/roor v. Kanin Itall (L. R., 1 1. A., 8*21 : S. C., 14 B. L. R., 187), 

In this case the plaintiffs stated that defendaut No. G, the fatiier of 
the plaintiffs Nos. I and ‘2, and grandfather of plaintiff No. 3, were 
memhers of a joint Hindu family governed hy tlio Mitakshara law ; that 
defendant No. G had, without legal necessity, contracted a personal debt to one 
Mussamut Tetra, who sued him alone and obtained a money-decree against 
him, and in execution of this decree jnit up for sale the judgment-debtor’s 
share in four annas of the proiierty belonging to the joint family, which was 
purchased hy defendants Nos. 1 and 2, 4 and /5, who entered into i)os.session. 

* Aiipcal from Original Decree No. 115 of 1880, against the decree of RalHio Aubiii.ish 
Chunclor Alitter, Additional Subordinate .Judge of Patna, dated tlic ‘2.')rd of February 1880. 
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[899] The plaintiffs, thorou})on, brought this suit to recover possession of 
a thr(3()-anna share in the four annas shai e sold. The auction -purchasers con- 
tended that the debt was contracted for legal purposes ; that the whole four 
annas siiare, and not the judgnient-dehtor's share only, was sold at the sale, 
and that they were hond jidc purcliasers for value without notice. The decree- 
holder was made a defendant, hut did not appear. 

The Subordinate .Iiidge found that the debt had not been contracted for 
iinnioral purposes; that the property was ancestral; that the father had been 
sued in bis representative ca[)acity ; and that the entire four annas passed at the 
sale, the defendants hein^^ hand fid r purchasers for value without notice ; and 
that, on the authority of Sunt] Bunnee Knrr v. Shroporshad SiufjJi (L. Jl., G I. 
A., HH ; I. Ij. J{., G (Jal., 14H), the idaintiff’s were bound to pay their father’s 
debts legally contracted, and could not claim to recover their shares from the 
auction-pui’chasers, who were not bound to go back beyond the decree ; and 
on these findings dismissed the suit. 

44io plaintiff's aj)peale(l to the High Court. 

Mr. Ji. Fj. Tu'iduir and J5al)oo HoqJinntttli IWshad Sinahiov the. Ai)i)ellants. 

Haboo Chuudpy Mtidliuh (ilto.su and Baboo Itujendra Nath Bosn for the 
Iles[)ondents. 

The Judgment of the Court (Mtttki* and Maclkan, JJ.), was delivered by 

Mitter, J. — This ajipeal arises out of a suit instituted by Uinbica Prosad 
and Sungthadin Tewary, sons of 'riiakoordeen Tewary, and Adiadin Tewary, 
gnuidson of the said Thakoordoen Tewary by a deceased son, to recovei* 
possession of a three annas share of ^louxa Chuck Nyamut, out of the four annas 
share of the mouza, which constituted the joint family-property of these plain- 
tiffs and Thakoordoen 'L\3\Nar>, The sixteen annas of Mouza Chuck Nyamut 
was registered in the Collector’s Register as Kstate No. GG. Tt is alleged 
in the plaint that a decree was obtained against Thakoordoen for money by 
Mussa-[909]mut Tctia and others, and in execution of that decree only Tha- 
koordoen’s share in the family-proj)orty w^as sold on the IGth April 1877, and 
it was })urchased by the defendants, who are the resj)ondents before us. Then 
it is further alleged that, although only the interest of Thakoordeen was sold, 
the puichasers, tlie defendants- -respondents in this case under that purchase, 
succeeded in obtaining delivery of possession through the Court of the entire 
family-i)roperty, a four-annas share of the afoiesaid mouza, and thus 

dispo.s.sesscd the plaintiff’s, on the 27th of July 1877, of their share. The ])lain- 
tiff’s, therefore, brought this -nit to recover possession of that share, r/.?., three 
annas, wdiich, ()n partition of the entire family-property, w'ould fall to them. 
The plaint was registered on the 28th August 1879. The defendants, respofi- 
dents, in answer to this suit, alleged that the entn i four-annas of the mouza 
in dispute was the self-acquired property of Thakoordeen, although it w^aH 
purchased in the benamee of his father Jagadin Tew'ary. They further alleged 
in their w ritten statement that Thakoordeen, wdio, being tlie father of the 
])laintift’s Nos. 1 and 2, and grand-father of the plaintiff No. 13, w'as naturally 
the manager of the joint family- property, had an aurutdaree business, w hich 
was conducted for the benefit of tlu^ joint family ; that, in the course of dealing 
regarding that business, he having become indebted to Mussamut Tetra and 
others, a suit w'as brought against him and a money-decree was obtained. It 
is also alleged that the sons, who were adults, and especially Urnbica Prosad 
Tewary, the plaintiff No. 1, took an active part in the management of the 
aurutdaree business, of wdiicli, it is stated, ho w’as the cashier. The defendants 
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further alle^oil that the wiiolo of the family -property was sold and purchased 
by tliom. They contend that, l)oin^» bond Juh purcliasers for value of the whole 
of the family-property which was advertised to Ixi sold in execution of a decree 
a^^ainst the father Thakoordoen, they were entitled to take i)ossession of the 
whole of the said family-property, whicii they did without any objection. 

The lower Court has hold U])on the evidence jidduced l)y the parties that 
the entire family -proi)erty passed by this auction-sale, and accordinj'ly dismiss- 
ed the i)lain tiffs’ suit. 

[901] The lower Court mainly relies upon the Privy Council decisions in 
the cases of Miuldiiu Thakoor v. Kantn Lull (Ii. li., i I. A., ; s. ( ., 14 

Jb L. 11., 187), anil Snntj Biuinee Karr v. Shcoprrshad Sintjh (L. R., 0 1. A,, 
88 ; S. c., 1. [j. R., /5 Cal., M8), and considers that the present casii is dis- 
tinj^uishablefrom thedecision jiassedby theirLordships of the Judicial Connnittee 
in the case of Dcrn Dnyul La II v. JiKjdrri) Narani Sinyh (Ij. R., 4 I. ;\., 247 ; 
s. (’., 1. Ij. R., J Cal., 108). In this ap])cal Ixd’ore us thi^ main contention 
of tlie' iJaintiffs is, that the ])resont case is j*ovi*rned by their Ijordships’ 
decision in the last-mentioned case. The defendants, respondents, on the other 
hand, contend, that the whole of the family-i)ro])erty jiassed under the 
execution -sale accordinj^ to the decisions of tlie Judicial Committee in ^Inddun 
Thakoor v. Kanlo LalL (L. U., 1 J. A., 321; s. c. 14 R. L. R., 187) and 
Snraj JJnn.srr Karr v. Sheoprmkad Sfitdli (L. R., G 1. .V., 88; s. c. 1. L. R., G 
C»d., 148). We do not think that there is any foundation either in the 
Mitakshara law itself, or in any decision passed by the Judicial Committee, 
for the l)road ])roposition that, in all cases under a sale in execution of a money, 
decree against the fatliei* in a joint family consisting,' of a father and sons, 
whether adults or minors, nothing but the father’s share passes. On the other 
liand, if the leading cases on the subject,-- nz., Muddan Thakoor v. Kanlo 
Lall (fi. R., I 1. A., 321 ; s. c., 14 lb L. R., 187), Dcrn Dayal Lall v. Juddcci) 
Narahi Snajk (Ij. R., 4 I. A., 217 S.(\l. Ij. R. 3 Cal. I‘J8), Suraj Bnnsrr Korr v. 
Shrcjfcrs/uid SuhjIl (Ij.'R., 6 1. A., 88; S.C. I. L. R. 0 Cal., 148), and /if.s.scssur 
Lai Saho) v. Maharaiali /jurlinutssnr Snajh (L. R., G 1. A., 233), -bo carc- 
fullv collated and examined, it W'ould apjiear that this contention is not sound. 
Of the cases cited above, that of Mnddun Thakoor v. Kanlo Lall (L. R., 1 1. 
A., 321 ; S. C., I I 13. Ij. R., 187) closely resembles the j)rescnt. In MnddiDi 
Thakoor v. Kanlo Lall (L. R., 1 1. A., 321 ; s. (’., 1 I Ib L. R., 187), the 
defendant purcliased at a sale in execution of a decree af^ainst tw'o j)ersons, 
wJio were fathers of the ijlaintiff's in that case. The Ji'dicial Committee, after 
Jindin^ that the plaintiff’s in that case had failed to prove that the debt, which 
was the basis of that decre*.e, was contracted for immoral purj)oses, says: “It 
ap])cars that ^luddun Mohun Thakoor purchased at a sale under an execution 
of a decree against the two fathers, lie found that a suit had been brouy;lit 
a^^ainst the two fathers ; [902] that a Court of Justice had ^iveri a decree 
af^ainst them in favour of a creditor : that the Coui t had given an order for the 
particular property to be put uj) for sale under the execution, and theiefore, it 
appears to their Ijordshi])s that he was perfectly justified, wdthin the pi’incijJo 
of the case which has alrcad>’ hoen referred to in Gth Mooi’e’s Indian Appeal 
Oases (Hnnooaian Pershad Panday v. Musmnial Ilahoorr Mnu?-aj Koonwcrec 
6 Moore’s I. A., 433), in purchasing the proi)erty, and jjaying the imrchase- 
inoney bond fide for the purchase of the estate. ’ Then their Lovdahips cite the 
passage bearing upon this question from the report of the case mentioned above, 
and after setting it out in cwlrnHO they go on to observe : “ The same rule has 
been apjdied in the case of a purchaser of joint ancestral ])roperty. A imrchaser 
under an execution is surely not bound to go back beyond the decree to 
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ascortain whether the Court was rij^ht in ^uving the decree, or, havin^,^ j,uven it, 
in puttin^^ up tlie i)roperty foi- sale under an execution upon it. Jt lias already 
been shown that if the decre(i was a proper one, the interest of the sons, as 
well as the interest of the fathers, in the property, although it was ancestral, 
were liable for the payment of tlie fathers’ debts. The imrchaser under tliat 
(?xecution, it appears to tlieir Lordsiiips, was not hound to go further hack than 
to see tliat tliere was a decr(»e against those two gentlemen ; that the property 
was pro])erly liable to satisf> the decree, if the decree had been given properly 
against them ; and having iiKpiired into that, and having houd fida purchased the 
estate under the execution, and hand jide paid a valuable cosideration for the pro- 
perty, the ])laintitl's are not entitled to come in, and to set aside all tliat has 
been done under the decree and execution, and recover hack the estate fioni 
the defendant.” In that case, therefore, it is clearly laid down tliat where a 
decree is piojuM-ly obtained against the father of a Mitakshara family in his 
rejiresentative capacity for debts which are not proved to have been contracted 
for immoral purposes, and the property is sold in execution of that decree, the 
whole of the family-pioperty passes. It is further laid down tliat if the pro- 
perty is purchased by a tliird party, and if there is nothing on the face of the 
decree or ])roc(*eilings to show that [903] the debts were contracted for immoi al 
jiurposes, the imrchaser need not go beyond the decree. Nowit is stated that 
this rule, thus distinctly laid down in that case, was to a certain extent modified 
in the case of J>ecn Dtu/al Lull v. J utfdeo)) Narani Stmjh (L. R., 4 I. A., 247 : 
S.C!., 1. Ij. R. ‘1 Oal., 19H). Having carefully examined this latter case, we do 
not think that there is any foundation for this contention. The suit in that case 
was brought by one Jugdeeii Narain Singh, who was the son of Tofany Singh, 
to lecover possession of a certain share of a family-])ro])erty, which belonged 
to flugdeep and his father Tofany. From the printed record before the Privy 
Council it apiiears, that I'ofany, the father, whether at the time of the sale 
or not, it does not appear clear, hut at one time, was joint in estate with his 
two uncles, and the particulai’ share which was the subject-matter of suit 
in that case was the share which belonged to Tofany and his son Jugdeep. 
The Court of First fnslance, finding that there was no legal necessity 
for contracting the debts which formed the basis of the decree jiasscd 
against the father, held, that the right, title, and interest of the father alone 
wore sold. On apiieal the l^istrict Jiaige came to the conclusion that there 
was legal necessity proved, and uiion that ground held, that the whole of the 
family-property passed by the auction sale. The District Judge accordingly 
dismissed the iJaintiff’s suit. The case came up before this Court in Special 
Api)eal, and a Division Bench of this Court held, u])on the construction of 
the sale proceedings, that oidy the interest of the father ])assed by the 
auction-sale. In these ])roceedings the ])roperty that was brought to sale was 
described as “ the rights and proiu'ictary and mokurari title and share of 
Tofany Singh,” the judgment-dehtoi-. The Court, therefore held, that the 
jmrehaser under that sale could not, under any circumstances, acquire anything 
more than the interest of the fatlior ; hut they, being further of opinion, that 
such interest was not saleable according to the Mitakshara huv, decreed the 
])laintiff’s claim. On appeal to the Judicial Committee, the learned Counsel 
who appeared before them for the defendant, purchaser, mainly raised the 
question whether such interest ;is that of a father in a Mitakshara family 
[904] was saleable in execution of a decree or not. Therefore the only 
question which the Judicial Committee had to consider in deciding that case 
was, whether the interest of a member of a joint Hindu family under the 
Mitakshara law was saleable in execution of a decree or not. Their Lordships 
observe (page 251) ‘‘ that the first and principal question that arises on the 
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aj)poal is, whether tlio appellant acquired a good title oven to the right, title, 
and interest of the father.” There is. however, one passage in tiio judgment 
(to whicli I shall i)resently refer) whicii has been generally considered to have 
laid down this ])roposition of law, viz., that where a decree is o1)tained 
against a father in a joint Hindu family governed hy the Mitakshara law 
without making the sons defendants, all that can he sold in execution of 
the decree against the father is tlu- father's interest only. The passage 
to which I refer is to the following effect : “ This issue, however, seems 

to their Lordships to he ininuitcrial in the present suit, hocaiise whatever 
may' have been the nature of the debt, the appellant cannot ho taken 
to have acquired hy the execution sale more than the right, title, and 
interest of the judgment-debtor. If he had sought to go further, and to 
enforce his debt against the whole i)roi)erty, and the co-sharers therein, 
who were not parties to the bond, ho ought to have framed his suit 
accordingly, and Inive made those co-sharers parties to it. liy the pioceed- 
ings which he took he could not get more than what was seized and 
sold in execution, viz., the right, title, and interest of the father, if any 
authority he required for tliis proposition, it is sufficient to refer to the 
cases of XoijviKJar (JJiinidrr (iliosc v. SnutiiiuUii Kannurc Dassrr (11 Moore’s 
1. A., 241) and liaijun Doohcn v. Brij lihoohin Lai Awastt (L. II., 
2 1. 27r)).” Now^ these observations were made with refenMicti to the 

])articiilar facts of that case; their Lordships say “ that if he,” tliat is to 
say the creditor, “ had chosen to go further and to enforce his debt against 
the wdiole property and the co-sharer.s therein, he ought to h.ive framed 
his suit accordingly.” If this observation referred to Jugdeep and his father 
only, their Lordships of tlie Judicial Committee would not have used tlio 
w’ords “ and the co-sharers therein, ” because there w'ould be onlv one 
[905] co-sharer, viz., the son. It has been already stated that there were 
other co-sharers, c/z., the uncles of the lather, as appears from the record. It 
seems to me that their Ijordships, in the passage cited, were referring to tfie 
question whether by the sale the whole of the family-property belonging to 
the father and his uncles passed or not. And they say that if it was the 
object to bring the whole of the family-property to sale, tlie plaintilV in the 
first suit should have made the co-sharers, namely, the uncles of Tofanj,', 
])arties to the suit. Therefoie there is no foundation for the contention that 
the ])assage above cited lay.s down generally this i)ioposition of law', namely, 
that where a decree is obtained against the father alone in a joint Mitakshara 
family consisting of the father and sons, under no circumstances could any- 
thing more than the interest of the father he brought to sale in execution. 
The decision, therefore, of their Lordships of the Judicial Committee in the 
case of Dcmi Daiful Lull v. Jurjihu’i) Naraiu Siia/h (L. II., 4 T. A., 247 ; s.c., 
I. L. II., 3 Cal., 19H) in no wa> conflicts with the princi|)le laid dowui in the 
case of Miuldim Thakoor v. Kantn Lull (L. 11., 1 1. A., 321 : s.c’., il B. L. 11., 
187). That is also evident from the fact that the same nrinciple is laid down 
again in the still later case of Saraj Banscr Kocr v. SItrajirrsliad Snajk (L. II., 
() I. A., 88 ; S.C., I. L. R., 5 Cal. 148), and it a])i)ears from the roi)ort of the 
last-mentioned case that the case of Dren ])aijal Lull v. Jiajilri’j) Sara in 
Siuffh (L. R. 4 I. A., 247 ; s.c., I. L. R., 3 Cal., 1J)H) was referred to and 
considered. In the case of Saraj Bunsce Kocr v. Slicoitcrsliad Snaili (Ij. II., 8 
r.A., 88 ; S.C., 1. L. R. 5 Cal. 14H), after citing a decision of the Sadr Dewany 
Adawdut of the year 1861, their Lordships observe : “ The judgment, more- 

over, and this is the portion of it that is chiefly material to the determination 
of the present a])peal, affirms the principle laid down in the judgment of the 
Sadr Dewany Adawlut, that a purchaser under an execution is not bound to 
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furthoi- buck tluiii to see that there was a decree af^aiiist the lather ; and 
tliat the propc'rty was pioperly liable to satisfy the decree, if the decree liad 
been ^jivon properly a^jainst the father. In such a case, one who \\w^ bond jUlc 
purchased tlie estate under the execution, and paid a valuable con- 

sideration for it, is [)rotected a;^ainst the [906] suit of the sons seeking to set 
aside all tliat has ])een done under the decree and execution, and to recover 
hack the estate as joint ancestral i>ro])crty. *’ Their Lordships acted iii)on 
the same principle in the case of B/sscssNr Lai SaJino v. Mtiharujah Ijiic/imessiir 
Sttnjk (L. K., h i. A. There three decrees were ohtaine{l on acccnnit of 

debts contracted by one Nath Dass. Upon the finding of the Judicial Coin- 
niitteci in concui’rence witli that of the lligii Court, it appeal’s that Natli Dass 
and his son Ham Nath Dass were meiiihers of a joint Hindu family. The 
decrees were obtained jilter the deaths of both Nath Dass and Uam Nath Dass, 
ontj against Mos.iheh .Dass, one of the sons of Ham Nath Dass, and the others 
against tlie guardian of Mosaheh Dass ; and the questions which tludr Loicl- 
shi[)s had to determine was, whether, in execution-sales held under tliese 
decrees, the entires family jiroperty belonging to the joint family, consisting of 
Nath Dass, Ham Nath Dass and his sons, or only tluj right, title, and interest of 
jMosalud) Dass pii.ss(!d to the purchaser. Keleri’ing to one of these decre.es [lassed 
against Mosah(;h Dass tlie Judicial Committee ohs(‘rve : “ It appears tcj their 

Lordships that, acting on the principle wdiich fol]o\vs from their finding that this 
family was joint, it must he assumed that Mosaheh Dass is sued as a represen- 
tativi^ of the family, and that it must fiirthei- he assumed that Nath Dass, in 
taking the lease of the mouza hero referred to, liamniiggnr, in rtjspect of wdiich tlie 
rent w’asdue, must he assumed to have taken it on hehlaf of the family, and that 
tlie debt must he diK'nied to he a debt from the family.” It may he mentioiujd here 
that the original debt, the basis of these decrees, was contracted by Nath Dass foi’ 
the purpose of olitaining a mostajeree lease taken from the defendants, and it is to 
that lease that their Lordships refer here. Then the\ go onto observe wdtli 
reference to the decree framed in the suit that “ the fair construct ion of it, though 
it may not he drawm up wdth much accuracy, is, that the dec.roe is not to he execut- 
ed against the self-ac<piired prcjperty of Mosaheh, hut against the lamily-j)ro[)erty, 
w hich is there desci’ihed as that left by Nath Dass for the i)urj)ose of distinguish- 
ing it from the separate proj)ertv wdiich may hav'e belonged to Mosaheh. The 
[907] only dilficultN' with refei once to the second and third deci’ces arises from 
a certain informalit\ with which they have been drawn uj). It iqipears to 
their Lordships that, looking to the substance of the case, this second decree is 
a decree against the rcjiresentativc of the family in resiiectof a family debt, and 
that it is one w hich could he properly executed against the joint jn’oiierty of the 
family, a.nd that Muddunpore was a part of that joint proi)ort>.” Tlion again 
“Their Lordshijis have, therefore, come to the conclusion that although thci’omay 
have been some irregularity in drawing up these decrees, they arc substantially 
decrees in rcsjiect of a joint debt of the faiiiil> and against the representative 
of the family, and may he proiierly executed against the joint family-pi’oiierty.” 
These jiassages leave no I’ooin for doubt that a decree proiierly obtained against 
the fatherof ajoint Hindu lainily under the Mitakshara law, acting as managei’of 
the family, wmuld hind all the sons w'lio are members of that family; and that 
if the entire famiI>’-pro|ierty ho sold in execution of that decree, and if it ho 
purchased by a bond Jidc purcliaser for value, the whole of tlie fainily-jiroiierty 
would pass, 'riie residt of the examination of these cases is, that in each case 
the question as to what was sold in execution must he first determined ; the 
mere circumstance that a decree was obtained against the father alone is not 
conclusive upon the jioint. It w^ould he a material question for eiupiiry, ciz.^ 
Nvhether the father w^as suetl in his representative character or not. If it be 
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found that ho was not sued in his representative character, no fin thor question 
would arise ; hut if on the other hand this question he found in favoui* of the 
purchaser, then a fin thor (luostion would arise whether the sons are entitled 
to sot aside the sale (jun their shares. We must then t'xainine tlie facts of 
this case in older to cietormine these questions. 

We find that in this case it is well proved that Thakoordeen Towary was 
the manaf,^er of tho joint Hindu faniil\ . that ho was carryin.^ on an ain-iitdareo 
business for tlie henofit of tlie family ; thal in tliat husiness one of the plaintiffs 
in this case, r/;., [Imhica Trosad, materially assisted him and actc'd in tho 
capacity of cashioi’. We also find from the ])laint which was [ 908 ] filed hy 
IMussamut Tetra and others aj*ainst IMiakoordtien that the latter hecame indebt- 
ed lo the extent of Hs. 1,151-10-3 in the course of his dealinf^s connected with 
the auriitdaree husiness. A suit was hrouf^ht against him on the 0th July 
1875. fn that suit the (hdence of Thakoordeen Tiwvary w a:;, tliat tho claim of 
the ])lainti1ts was very much exa^^^eratod, and that he was indehted to tho 
extent of Its. 134 (jnly. In sup])ort of this defeiujc I Imhica Pi’osad, tho plain- 
tiff No. 1 in this case, was examined. The Court before which that case 
came on for decision on the iOth .lanuar> 1870 iiassed a ilecrc'e in favour of tho 
jilaintilfs. On the 14th March IH7(), tho decree-holdeis applied to execute 
that decree, and tho petition, which w'as filed for the ])urpose of ohtaininf,^ an 
order for execution, prayed that the Court w’ould he pleased “ to seize and 
attach the iirojiertios spe<iified below, and fo sell the same and jiay off tho 
amount diu' under the decree and one of the properties “siiecifiod below ” was 
No. 00 of Towzee, four annas of the entire sixteen annas, the milkiut and mal- 
i^uzari I’i^hts of the debtor in Mouza Chuck Nyamut. Thereupon an order was 
made hy the Court on the 15th March 1870, directing* the proper officer of 
the Court to attach the four annas milkiut rifiht in l^louza Chuck Nyamut, and 
in accordance with that order the attachment was effected. Hiifore the ])i*o))erty 
was sold, Thakooi’decn iireha-red an appeal against the decree, and that ajjpoal 
was dismissed on the 15th November 1870. After that apjieal was dismissed, 
a notification of the sale of tho property attached w'as issui'd, and it ran in the 
folkiwin^ words : “ Notification of sale of tho rights and interests in the uniler- 
mentioned iirojuaties for the realization of the amount of the decree, dated 
10th January 1870”; and one of “ the undermentioned jiroperties ’* was No. 00 
of 4’owzee Chuck Nyamut out of the area of Ahj»ela. Then there wein certain 
conditions of sale, the first of which w’as that, “ with the exception of the right 
anti title of the debtor, the right and interest of no one else in the pro])crty 
in questif)!! will he solil and on tho 17th May 1877 the sale was confii’med. 
The ruhakai v confirming tho sale, after reciting that the i)ro[)erty No. 2, 
as per detail below, to wit, No, 1, four annas of the entire sixteen annas, 
tho milkiut and malgiizaii projicrtv of the debtor in Mouza Chuck 
[ 909 ] Nyamut, out of the area of Ahgela, Pargana .Azimahad, Zilla T*atna, 
hearing Towzee No. fJfi, and pa>ing (lovernment revenue Its. 175-8, the right 
and interest of the dchtoi*, was on the apiioinled day, t hat is to .say, on the lOth 
A]n’il 1877, sold in the Court of the Judge of Patna, concludes in these terms : 
“That the sale of property No. 2, — that is to say, four annas of the entire 
sixteen annas, the milkiut and rnalgiizari right and interest of the debtor in 
Mouza Chuck Nyamut out of the area of Ahgela, Pargana .Azimahad, Zilla 
Patna, hearing Towzee No. 06, and paying Govei nment revenu(3 Its. 175-8, 
held on the 10th April 1877, he confirmed in tho name of the aiiction-jnirchasers.” 
Then, on the 7th. of July 1877, a puiwvanna w^as issued hy the Court to 
deliver po.ssession to tho purchasers of the entire four annas, the milkiut and 
malguzari projierty, the right and share of tho debtor in Mouza Chuck Nyamut. 
It appears to us from the documents mentioned above that, in execution of 
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tlio (locme, which was obtained by Mussamut Tetra and others, the entire 
four annas, which constituted tlie family property, was sold. No doubt, in the 
sale-proclamation, one of the conditions of sale was, that, with the oxeption of 
the ri^^ht and titie of the debtor, tbe right and interest of no one else in tlie 
l)roperty in (piestion woidd bo sold ; but this is one of tlie usual conditions of 
sale wliich are inserted in all notifications. Moreover, if, upon the evidence 
wo come to tiio conclusion that Thakoordeeft was sued in his representative 
capacity, that is to say, that he represented all the members of the family, 
then it must he considered that the real debtors in the decree were all the 
members of the family. Having regard to the circumstances under which the 
original debt was contracted, and having regard to the circumstance that the 
adult sons, or at least one of them, assisted the father in carrying on the trade 
in the course of the dealings of which the debt was contracted, and to the 
fact that in the sale-proceedings the entire family -property was described as 
the property to lie sold, we feel no hesitation in coming to tlie conclusion 
that the whole family-proiierty was brought to sale. 


We aro, therefore, of o])inion that the decree of the lower Court is correct, 
and wo dismiss the apjieal with costs. 


Appeal dismissed. 


NOTES. 

[Tlie (Ifcihioii in this is good law; a similar explanation of the earlier cases was 
giNeii 1»\ the Ih'ivN Council in Nanniifi fiaimasi ii'a c(ise (1885) 18 Cal. 21 P. C. Sci* the Notes 
to8('.al. 108 and 18 C,d. 21 in the LAW RKPOltTS BKPItrNTS. SVr also (1882) t) Cal. 880 ; 405; 
(1888) 7 Pom. 488 ; (188.5) 0 Mad. 848 ; (1900) 8 Bom. T.. K. 322 (841) ; 18 C. L. U. Ofi.] 


[ 10 C. L. R. 333 : 7 Ind. Jur. 84 ] 

[910] .APPELLATE CrVlL. 

The (itii Fehrnayy, 

Presknt: 

Mu. .IrSTK’K Cl'NNINdHAM AND MU. JUSTICE TOTTENHAM. 

Nijahutoolla and others Plaintiffs 

versus 

W azir .Mi Defendant.''' 


Limilatimi Act(XV nf 1S77), .s.s. .5, 0 — Huit to eovipel reffi strut ion — I2e(fistration 

Act nil of 1877), s. 77, 

8’ho provisions of s. 5 of .\ct XV (d 1877 apply to suits instituted under the provisions of 
8. 77 of the Registration kvi (III of 1877). 

In this case the plaintiffs sought to have a kahuliat registered. The 
plaint alleged that the defendant had executed the kahuliat ; that, in the Suh- 
liegistry Office of Kishengunge, the defendant denied execution, and therefore 
registration was refused by the Sub-Registrar ; and that the plaintiffs appealed 
to the District Registrar, who dismissed tbe appeal on the 21st of November 

*Appi;:il from Appellate Decree, No 1005 of 1880, against the decree of F. Cowley, Ksep, 
Oflioiating Judge of Ihirnoa, dated the 4th August 1880, alTiriniiig the decree of Baboo Lai 
Bcliary l>ey, Munsif of Kishengunge, dated the 29th March 1880. 
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1879. The present suit was instituted on the 27tli of Decenihev 1879, under 
the provisions of s. 77 of the Registration Act (III of 1877). The Munsif dis- 
missed the suit as barred by limitation, citing Pnrran Chundcr (ihose v. MiUty 
Lall GJiose Jahim (I. L. R., 4 Cal., 50), notwithstanding it appeared that his 
Court was closed from the 20th of December 1879 to the 26th of December 1879, 
inclusive, on account of the Christmas and MohuiTum liolidays. 

On appeal the District Judge, having stated the facts, said: — “The ques- 
tion then is — Does s. 5, Act XV of 1877, apply or not ? Tlie appellant's 
pleader refers to the case of Behari Lall Moolcorjoo. v. Miniqolniiath Mookerjee 
(J. L. R., 5 Cal., 110). That points out the distinction between s. 6, Act XV 
of 1877, and s. 6, Act IX of 1871, and shows that ‘ the rules prescribed by the 
Limitation Act for computing the period of limitation are ap])licablo ’ to 
rent-suits. The decision refers specially to s. 12 of Act XV of 1877, and 
the argument applies equally to all sections in Part III of that Act. Rut 
the explanations to s. 1 and s. 5, Act XV of 1877, obviously refer to cases for 
which a period of limitation is prescribed in Act XV of 1877. Section 5 of 
[Ml] that .Act, if applied in the i^rescnt instance, woidd extend the period 
of limitation proscribed by s. 77, Act 111 of 1877. So far, therefore, as the 
question turns upon the application to this case of s. 5, Act XV of 1877, I am 
of opinion that tiie Munsif’s view of it is correct. There is no provision in 
Part III of Act XV of 1877 which will avail the appellants. The appeal is 
accord i ngl y , d i sn i issed . ’ ' 

The plaintiffs appealed to the High Court. 

Baboo Bhoohnn Moluin Biswas for the .Appellants argued, that s. 5, Act 
XV of 1877 a])plied to the case, and that the decision of the lower Appellate 
Court was wrong-- (iolaj) Chuiul Nowlacklia v. Knslito Chundor Das Biswas 

(T. L. R., T) Cal.. 314). 

Moonsheo Sera jut Islam for the Resi^ondent. 

The following Judgments were delivered by the Court (CUNNlNcmAM and 
Tottenham, JJ.) 

Cunningham, J.-' Wo think that the proper intei])retation to be put upon 
s. 5 of the Limitation Act, considered along with s. 6, is that, excei)t as defined 
in s. 6, the general provisions of the Limitation Act ai e applicable to cases for 
which periods of limitation are specially provided by local or special loss : and 
that therefore s. 5 of the Limitation .Act ought to have been allowed to o]ierate 
in the present case. 

We accordingly set aside the decisions of the lower Coin-ts, and remand 
the case to the first Court for a decision on the mei its. 

Costs will abide the I’esult. 

Tottenham, J. — I desire simply to add that s. 5 is of general application 
to all suits notwithstanding anything contained in s. 6. 

Appeal allowed and case remanded. 


NOTES. 

[THE LIMITATION ACT AND LOCAL AND SPECIAL ACTS— 

See sec. 29 of the Limitation Act, 1908. For similar rulings as regards the Registration 
Act, see (1898) 18 Mad. 99 ; (1896) 20 Mad. 249 ; (1902) 24 All. 402 ; (190.8) 80 Cal. 6.82 ; 
contra (1906) 28 All. 48 ; 16 C. W. N. 20. 

For other applications of the section, sec 8 Bom. 529 ; 10 Mad. 210 ; 12 Mad. 467 20 

Bom. 543 ; 4 O. C. 182 ; 17 Cal. 263, etc.] 
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[912] APPHLLAT1-: CIVIL. 

Tim 'ini! March, 

Present : 

M». Ji’STicE Mittkh and Mr. .Jl’stice Maclean. 

Phckliiin Dobev Defendant 

rersHs 

Kiiiioo]) Kooer Pliiintiff. 


Kistihnndi nqrcv 'nuf to juuf off o dohtdue itiidrr a drcrcehij Tnfttahnents — 
Account stated Limitation Act (A'F of IS77), sched, ti, art. 04. 

/I, being till* holdiT of ;i (leu fee against Aj. /?, on the 7tli .July 187.5, entered into ii 
kistibiindi and filed it in Court, .setting out tli.it he would pay off the debt duo under the decree 
by certain instalments, and that, in default of payment of one instalment, the whole amount 
of the debt might be recovered by taking out execution of the decree. By the kistibandi cer- 
tain immoveable property w.is pledged to secure the debt, but the kistibandi wa.s not registered. 
Ii failed to pay the first instillment, which fell due on the 14Lh August 187.5 ; and A, on the 
19th .Tune 1878, iippliod for e.xecution of his decree. Imt the application was refused, and A 
referred to a regular suit. 

Tn a suit brought Ij.v A on the ‘i9th .lanuiiry 1879, against Ji for the whole debt due under 
the decree hetd tluit, iniismueh as no iippeal had been preferred agaiinst the order dis.allow- 
iiig execution, .1 Wiis bound iiy that decision ; but Unit the suit might bo taken to be one for 
an account stated in writing with an iigreeinent for paunent iit a certain stated period of time 
as regards the instalments due, which wore not barred b\ limitation ; the suit sis regiirds the 
instalments which Inid noi fallen due being prenniture, Jind those ])rcviou.s to the 29th 
Janusiry I87G being bairred by art. fM of the Tiimitiition .Act. 

On the 19th .Tanuary 1874 the luisband of the present plaintiff obtained a 
decree against tlie iirescnt defendant, and in that case, pending execution, tlio 
defendant entered into a kistibandi, dated the 7th .July 187r), which was filed 
in Court, agreeing to pay off the debt without interest by instalments from 
1875 to 1882, and at tlie same time mortgaging certain immoveable property 
to secure the debt. The kistibandi provided that, on default of payment of one 
instalment, the entire amount duo might be realized, with interest at 1 j)er 
cent, per mensem, by exe*;ution of the decree. The husband of the plaintiff 
having died, his widow (the plaintiff), on failure of the defendant to pay on 
30th Sawan 1282 (corresiionding with 14th August 1875) the first instalment, 
applied for execution of tlie decree. The [913J i iiplication was refused on the 
29th .Tune 1878, and the widow was referred to a regular suit. 

On the 29th .Tanuary 1879 she then brought the present suit for the entire 
debt duo to her deceased husband, and asked for a decree for realization of the 
amount by tlio sale of the mortgaged properties. 

The defendant contended tliat the claim was barred by limitation. He 
denied execution of the ki.stibandi, and contended that, in any case, it could 
not be admitted in evidence, being unregistered. 

* Appeal from Appellate Decree, No. 947 of 1880, again.st the decree of Baboo Matadin, 
Suliordinatc .Judge of Trya, dated the 28tli J^’ebruary 1880, affirming the decree of Moiilvj 
Fedal£o.sain, Munsif of Aurangabad, dated the 21st August 1879. 
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The Munsif found that the kistihandi was yonuino, and that it was 
admissible in evidence as a bond without ref^istration : and that limitation did 
not begin to run till the 20th June 1878, when execution of the decree was 
applied for and i-efusod ; and ho therefore decreed the suit in favour of the 
plaintill', but made no declaration of any lien on the proijorty mortgaged. 

The defendant ap|)ealod to the Subordinate Judge, who, for other reasons 
than those given by the Munsif, not mentioning, liowevor, the point of limita- 
tion, aflirmed the decision of tlio Munsif, and dismissed the apjioal. 

The defendant appealed to the lligii Court. 

Baboo Kovu)ia Snidhoo Mookrrjre for the Appellant contended that limita- 
tion ran before the 29th June 1878, and that, even allowing iJaintitl the time 
occupied in the execution-proceedings, the suit was barred. 

Mr. Twidalc for the Kespondent. 

Tlie Judgment of the Court (Mitti:h and Maclean, JJ.) was delivered by 

Mitter, J. (who, after stating the facts, continued): The lower A]jpellato 
Court dealt with the case apparently on two groumls : (1) that there was a 
verbal contract to pay the judgment-debt l)y instalments, and the suit would 
lie on that contract , (2) that a fresh cause of action arose on defendant’s failure 
to pay the contract instalments. 

[90] The defendant apiieals on the ground that the lower Appellate 
Court has omitted to ti‘y the question of limitation, and contends that limita- 
tion ran before 29th June 1878, and that, oven allowing jdaintitl' the time occu- 
pied in the exccution-iiruceedings, which terminated on that day, the suit is 
barred. 

It certainly appears to us that tiie Subordinate Judge’s decree is erroneous 
on his own view of the case. If tiun-e was a cause of action on defendant’s 
failure to iiay the instalmenls, then certainly the suit was not brought in time 
from the llth August 1870, the date of the first instalment, and the claim 
should have been reduced by the amount of that, and possilily of other instal- 
ments also. 

Then it appears to us, that the Subordinate Judge has made a case for the 
plaintiti'. She did not claim on a \erbal contract, but on a written one; but 
no ground of apjieal has hecn presented upon this point. 

We arc unalile to see iqion wdiat groumls the plain tiff can lay her cause 
of action on the 29th June 1878. 

The suit, thei'efore, resolves itself into this What is the nature of the 
suit upon the kistihandi, and what is the date from which limitation j uns, and 
what is the period of limitation ? 

The noai'est aiiproach to a correct answer to the lii st question is, that it is 
a suit for iiioney payable on an account stated : see art. (il, sched. ii, Act XV 
of 1877. The iiotition or kistihandi is in;t inadmissible as evidence of tliodebt, 
and we may, we think, take it to be an account stated in writing, with an 
agreement for payment at a certain stated period of time. The time for the 
payment of the first instalment arrived on llth August 187o, and one of the 
conditions of the agreoiiient was, that, on defendant’s failure to pay one of 
those, the plaintill might takeout execution for the whole amount under the 
existing decree. 

But it has been decided by a conqiotent Court that this condition is invalid. 
The parties are bound by that decision, because there has been no appeal against 
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il. It is evident, therefore, that the kistibandi or petition contains two condi* 
tions which are invalid and cannot becarried out, — viz . : (i) the clause about [915] 
the hypothecation of immoveable proiDorty, and (ii) the condition referred 
to above. That being so, the case cannot come under art. 75 of the Limitation 
Act ; l>ecauso, conceding that the petition of kistibandi was a bond, it did not 
provide that, on default of one instalment, tlie whole amount shall bo due. 
The provision was that the whole amount shall be realizable by execution of 
the decree. 

This provision has been hold by a competent Coui-t in a proceeding 
between the parties to bo invalid. Putting, therefore, those tw'o invalid 
conditions out of consideration, the petition or the kistibandi amounts to this. 
On an adjustment of accounts between the parties on the 7th July 187*5, 
Rs. 689-14-1*5 were found duo from the defendant to the plaintitl, and the former 
promised to liquidate the debt in certain instalments. In our opinion, therefore, 
the case is governed by art. 64. 

Tn this view of the conti’aot between the parties, the suit is premature as 
regards the instalments which had not fallen duo at the time w'hen the suit was 
instituted. For these instalments the suit must be dismissed on this ground. 

As regards the first instalment, which had fallen due more than three years 
before the institution of the suit, viz.y on 1 4th August 187*5, the claim is barred. 
The plaintiff is entitled to a decree for the other instalments duo before 29th 
January 1879. 

The appeal will, theiefore, bo allowed, and the decrees of the lower Courts 
sot aside, and in lieu thereof a doorco i)assod for the sum of Rs. 248-4, being 
the amount of the instalments falling due on 9th February 1876 and following 
dates down to 29th January 1879. 

The costs of the suit and ap])cal throughout will bo allowed to the plaintiff' 
and defendant proportionately to the result. 

Appeal alloiccd. 


NOTES. 

[ACCOUNT STATED— LIMITATION— KISTIBANDI— 

This criticism appciirs in Starling's T, imitation (1‘Jll), 5th Phiii., p. 262 : — It should be 
noted th;it the jiccouiit stated must be in writing us well us signed ; conscquontly no mere 
ucknowledgmeiit of u sum due will bring u case under this Article, and this provision pre- 
vents it clashing with see. lU. Any document which is a mere acknowledgment must bo dealt 
with under that section. Thesi. distinctions make the law diifcrcnt to what it is in England. 

These special provisions of this Article were apparently overlooked in 8 Cal. ‘J12, whore 

l^littcr and Maclean, JJ., held that a kistibandi agreeing to pay a decree by instalments was 
evidence of an accjount stated. In this case, however, th. Court was hampered by the fact 
that the kistibandi also related to land, and was not registered, and that the parties vvcrc 
bound b\ an unappoalcd order of the Court below on a question of execution.”] 
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[ 11 C.L.R. 848] 

AJTKLLATE CIVIL. 
The 10th March, 


P^M^SKNT : 


Mr. Justice Mitter and Mr. Justice Maclean. 

Jabsoila Kooor Judyinunt-dGhtor 

versus 

Tlie Land ^Ioi’tj;«iyo Bank ol‘ India Dtx:rce-li()ldor.s. ‘ 


Execution of decree — Transfer of decree Jot execution -Order passed in Court 
to which proceed uiijs are tra ns/erred — Appeal irreriularhf hroiajlU 
after tune has been tf ranted to ap}du to Onifinal Court. 

UndiT s. (jf Aul X of 1877, a Court to wliidi a dccivo has Imm'ii transforrrd may 
refer the objector to the Court which ])assed tl^' decivc. 

Certain ubjcctioiis wore taken in an cx^'cutioii-prncucdm^, .ind the Judsc before whom 
the objections were heard passed an order disposing of the objeetions .sa\e as to two, which 
he decided he had no jurisdiction to cntert.tiii. The «»bjeLtor then made a special application 
to the Judge to obtain time to make .in <ipplicMtion with rofcriMici' to tlicsc objections to the 
Court from which the decree had lici n transfri rcd, and accordingh Linn* was granted him to 
do so ; Imt, instead of applMug, tin* objector pn’fcrrcd .in .ipjn'al to the High C3ourt against 
the order of the Judge disposing of tin* objections. 'Phe High Court, nn hearing the appeal, 
made the appellant pa> the costs of the appeal, disapproving stiongly of the course taken by 
the objector. 

The Land Mortgage Bank of India having obtained, in the Patna Court, 
a decree against one Jassoda Kocr, caused this decree to he traiisfeiTcd to the 
Court of the District Judge of 8arun for execution. The judgment-debtor 
raised various objections against the execution of the decree, amongst vvhicli 
were, (i) that execution was barred by limitation, and (ii) that the account was 
incorrectly stated in the proclamation of sale. 

The District Judge of Sarun, on the 2nd November IHHI, disposed of all 
the objections saving tlie two abovementioned ; and as to those bo stated that 
he had no power to go into either tlio (juestion of limitation or of the correctness 
of the account, as these questions adniittcdly had arisen before tliecase was trans- 
ferred to his Court, and tliey, tlierefore, should have been raised in the Court 
in which the decree was originally passed. The objector then made a sjiocial 
application to obtain time to apply to the Patna Court with regard to certain of 
the objections, and one month’s time was granted to him to do so; but, instead 
[917] of so doing, ho appealed to the Higli Coui t against the order [lassod on 
the 2nd November 1881. 

Mr. C. Cniujoru and Baboo liajendro \ath Bose for the Appellant con- 
tended, that the view taken l)y the lower Court was contraiw' to the Full 
Bench ruling in the case of Leake v. Daniel (B. L. B., Siij). Vol.. D70 : S.c., 10 
W. R. (F.IU 10). 

Baboo Kashi Kant Sen for the Respondents. 

• Appctil from Original Order, No. of 1881, agaiii.st the order of J. F. Steveiih, Esq., 
Officiating Judge of Saruii, dated the 2nd of November 1881. 
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The Judgment of the Court (MlTTEH and Maclean, JJ.) was delivered by 

Mitter, J. — This appeal arises out of a decision of the Officiating Judge of 
Sarun, in the matter of the execution of a decree, which was obtained by the 
decree- holders, respondents before us, against the judgment-debtor, the appel- 
lant, in the Subordinate Judge’s Court of Patna. The decree was transferred 
under the provisions of the Code for execution to the District Judge’s Court of 
Sarun. The judgment-debtor l aised various objections against the execution 
of the doci-ee. All these ohjections have been disposed of by tbe District Judge 
of Sarun, excepting two,- the objections relating to tlie jJea of limitation 

and to the amount duo under the decree. In this appeal the judgment of the 
lower Court is not (]ue.stioned with reference to the objections which have been 
disposed of l)y tlie District Judge. As regards the plea of limitation, and the 
objections regarding tlie amount due under tlie decree, the District Judge hold 
that he had no jurisdiction to entertain them. Ho was of opinion that it was 
for the judgment-debtor to raise them in the Court in which the decree was 
originally passed, and upon that ground be declined to go into them, ft has 
been contended before us that the view taken by tbe lower Court of its ]iower 
ill this matter is erroneous, and is contrary to the Pull Bench decision in the 
case of Lvakc v. Dame/ (B. L. R , Sup. YoL, V70 ; S.C., 10 W. H. (F. B.), 10). 
It seems to us that the District Judge was not right in holding that he had no 
jurisdiction to entertain those objections. Under the Full Bench decision, no 
doubt, the Court to which the decree C918J is transferred for execution may 
entertain objections like the present; but it is not laid down in that Full Bench 
decision that the Court cannot refer the obiector to the Court which passed the 
decree. Under s. 230 of the present Code, the Court to which a decree is 
transferred may refer the objector to the Court which passed the decree. 

In this case we find that the lower Court had no materials before it upon 
which it could satisfactorily dispose of the objections taken by the judgment- 
debtor, and although we do not agree with the lower Court in the view which 
it has taken, o/z., that it had no power at all to entertain these objections, yet 
we think that, in tliis case, the proper order that the lower CourD should have 
passed was to postijone the execution proceedings under s. 2311, and allow the 
judgment-debtor suHicient time to apply to the Court which originally passed 
the decree to entertain and adjudicate upon these objections. With reference 
to one of them, v/z., the idea of limitation, the District Judge of Sarun subse- 
quently did allow the judgment-debtor time to ajjply to the Patna Court to decide 
it. We lind that an ordei- was jiassed on the I6th of November, by which one 
month’s time was allowed to the judgment-debtor to make the necessary 
application to the Patna Court. The judgment-debtor, instead of applying 
to the Patna Court, pi-efc led this ap])cal on the Oth December 1881. 

We ought to discourage such jiracticesas those. The judgment-debtor, after 
the case was decided in the lower Court, made a special application to the Dis- 
tinct Judge to obtain time to make an apiJication with reference to those 
objections in the Patna Court, and according to the prayer contained in his 
application the District Judge allowed him one month’s time. Instead of taking 
advantage of this order, the judgment-debtor jireferrcd this appeal. If the 
judgment-debtor had, in accordance with the order of the District Judge of Sarun, 
made an application to the Patna Court, the objections would by this time have 
heen disposeil of. However, be tliat as it may, we think that, under the circum- 
stances, we should allow only a very short time to tbe judgment-debtor to 
make any objection ho may wish to make in the Patna Court, and we 
[919] accordingly allow him lifteen davs from this date for that purjiose. As 
we pass this order under s. 239, wo think that, under the circumstances, we 
should impose this condition on the judgment-debtor under s. 240, that he 
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should pay to the respondents in this case the costs of this appeal. We 
assess the hearing fee at Rs. 200. If witliin the time fixed by this Court no 
application is made by the judgment -debtor to the Patna Court, the judgment- 
creditors will be at liberty to appl> to the Rariin Court to proceed with the 
execution-proceedings. 


NOTES. 

[»r Jilso (1S‘).5) ‘i.i Cal. :1U.] 


[8 Cal. 919:7 1nd. Jur. 83] 

.\PPELLATK Civil.. 

TJir lOt/i March, 


PUESENT : 

Mu. Jt’sttck Mttteh and Mu. .Jitsttce Maclkan. 


Ram Soonder Roy and others Defendants 

rrvftnfi 

Ram Saliyo Bhiigut Plainiilf. 


Hindu Late — Mitakshara faniih/ — Suit luj lunatic fatlirr to vccoccr fanuhj 
property Limitation Act (IX of LSTl) Disahihty to sue. 

A lunatic, a member of a joint ^fitaksbara fainil> , cannot sue to recover property belong- 
ing to the joint family , he l)eing, under the Milaksbara law, disriualibed from inlieritanee, 
and therefore entitled to no share or partition in the property, but only to maintenance. 

The plaintilT, wlio was a lunatic and had been so since IH8H, sued hy his 
manager to set aside a deed of sale, executed on the IHth January lrt-4'1, hy 
his son Abhilukli, in fsivoui* of Rungi Bhugut and Shoo Ham Jihugut, and also 
to sot aside certain subsequent transfers hy Rungi Jihugut and his jnircliasor, 
and an auction-sale held on the 17th December 1850, of the right, title, and 
interest of Slieo Ram Bhugut, wliose right, title, and interest had been sold 
under Act 1 of 1845 for default of payment of levenue and purchased hy the 
appellants. 

The ])laintiff stated that the property in suit belonged to him, and that 
his son sold the property without his authority and at an inadequate ])rice, and 
that, therefore, the sale and tlie subsetiuont transfer made of the firoperty were 
invalid. 

[920] The defendants contended that the suit was barred by limitation, 
because more than twelve yeai’s had elapsed from tlie time when the j)] operty was 
sold, and also because no suit had been hroughi within one year from the date 
of the auction-sale to set it aside ; tliat the son was an owner of an equal share 
in the property with his father and was in ])ossession, and that the sale was 
made for the benefit and support of the family : and that Hlieo Ram Bhugut 
and Rungi Bhugut were ho7i(i fide purchasers for valuable consideration, and 
no objection had been taken to their possession for more than thirty years. 

The Subordinate Judge held that the plaintilf was under a legal disability 
to sue when his cause of action arose, .and that the suit, therefore, was not 

•Appeal from Appellate Decree, No. 1898 of 1880, against the decree of J.F. Stevens, Esq., 
OflRciating .Judge of Sarun, dated the 1st .July 1880, reversing the decroo uf Baboo (Irish 
Chundor Chowdhry, First Subordinate Judge u( ^bat district, dated the 'J*Jnd April 1878. 
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barrerl ; that there was no evidence to show tliat the sale was made for the bene- 
fit of the family ; that the father and the son were joint, and that the plaintiff’s 
son liad no right before partition to sell a portion of the property as his definite 
share without the consent of his co-sharer. He, therefore, declared that the 
sales were invalid, with the -exco])tion of the sale of the rights of Sheo Bam in 
the share sold for arreai’s of revenue, and gave the plaintifi' a decree for half 
the properties claimed. 

The defendants appealed to the District Judge, wlio agreed with the lower 
Court, except as to the part of his decision which declared the sale of Sheo 
Barn’s rights to be valid ; and as to that lie held, that the purchaser at the 
auction-sale bonglit the right, title, and interest of Sheo Bam, and that that 
right was ?//7, as the sale to Sheo Ram had been declared invalid ; he, therefore, 
gave the plaintiff a decree for the wliole of the properties claimed. 

The defendants ajjpejiled to the Higli Court. 

Ihihoo Snnalh Unnerji for the A])pellants. 

The Judgment of the Court (Mttter and Maclkan, JJ.), was delivered by 

Mitter, J. -The facts of tiiis case are briefly these : — 

On the IHth January 1844 the plaintiff's son Abhilukh and defendants 
Nos. 10 and 11, two sons of Slieo Sohay, the plain- [921]tirs brother, sold one 
anna five gandas of Mouza Bam Chawra, seven pies ten krants share of which 
is the subject-matter of this suit. Tlie sale was made to Bungi and Sheo 
Bam, ancestors of defendants Nos. 7 to 9. Sheo Bam ])lodged his share as 
sotiurity for revenue payable by one Hera Molnm in ros])ect of tlie ticca of an 
akhori inehal. For default in tlie ])aymont of this revenue the pledged share 
of Sheo Bam was sold under the ])rovisions of Act T of 1845 on the 17th 
December 1850, and jmrehased by defendants Nos. I to 4, the appellants 
before us. Bungi’s share was sold by a inivato bill of sale, dated tlie 19th 
July 1870, to defendants Nos. 3 and 5 : tlie latter again sold his share to 
defendant No. G on the 19tli August 1872. The plaintiff seeks to recover a 
seven ]nes ten krants sliare of the mouza in dis])ute, being half of one anna 
five gandas, tlie share originally sold. He evidently excludes the share of his 
brotlier Sheo Sohay. 

The defendants Nos. I to 4, who only are the appellants before us, 
defended the suit on the ground of limitation, and also on the ground that a 
valid title under the bill of ^ale of 1844 passed to the purchasers. 

The Subordinate Judge awarded a decree in favour of the plaintiff for a 
moiety of the share claimed, dismissing the suit as regards the share sold at 
auction under Act 1 of 1845. 

The District Judge in appeal has awarded a full decree. Hence this 
appeal. 

The defendants pleaded limitation in the lower Courts, but it was over- 
ruled on the ground that the plaintiff was insane at the time of the sale and 
that he is still insane. But it is (|uite clear that the rights of the other mem- 
bers of the family are not only barred, but have been extinguished under the 
last section of the Limitation Act of 1871, which was in force when this suit 
was brought. Their rights are vested in the defendants. Under these 
circumstances, a question arises — viz., whether the plaintiff, an insane person, 
can maintain this suit for the restoration of the property in dispute to the 


640 



BAM SAHYE BHUOUT [1882 1 


I.L.R. 8 Cal. 988 


joint family ? The answer to tliis question depends ui)on the provisions of the 
Mitakshara law (whicli governs this family) relating to the riglits of an insane 
person. 

[982] Speaking of persons who are under tlio Hindu law excluded from 
inheritance (an insane person is in that category), the Mitakshara in Chap. II 
Sec. X, vv. 6 and 9, says : - 

“ They are debarred of tlieir shares if their dis(|iialilication arose before 
the division of tlio property. But one already separated from his co-heirs is 
not deprived of his allotment. 

“ But their sons, whetlier legitimate or the offspring of tlie wife by a 
kinsman, are entitled to allotments if free from similar defects.” 

It is clear, therefore, that, on a partition between the jdaintiiT and 
his sons, he would not got any share, and his sons would receive the whole 
property. The rights of those sons have l>eon, as shown al)ove, extinguislied, 
and are now vested in the defendants. 

“ Partition,” says tlio author of the Mitakshara, “ is tlie adjustment of 
divers rights regarding tlie whole by distributing tliem in particular portions of 
the aggregate.” — Chap. I, Sec. 1, v. 4. 

Under the Mitakshara law the ])laintift‘ is entitled to receive maintenance 
from the joint family proiierty, hut not to a share or a ])artition of the said 
property. The definition of ‘ jiartition,’ as given above, clearly shows that the 
plaintiff has no such right in the i)ro])erty in dispute as would entitle him to 
maintain this suit for the purpose of restoring it to the joint family. The 
plaintiff’s suit must fail upon this gi’ound. In Itam Sahifp Jiliukkni v. Lalla 
Laljeo Sahi/p (ante, p. 149), decided by us on the 19th July last, we held the 
same view as to the rights of the present plaintiff. 

The decrees of the lower Courts must, therefore, be reversed, and the 
plaintiff’s suit dismissed. As this point was not taken in the lower Courts, 
wo will not allow any costs to the defendants. 

Appeal allowed. 


NOTES. 

[I. HINDU LAW— LUNACY 

Sec till* Note's to H C;il. 14‘.) siiprn\ also ‘2‘2 Cal. H(>4. 

II. SETTING ASIDE ALIENATION MADE BEFORE BIRTH 

See also (1007) Cal. :J7‘2 I 1 C.W.N. 4(V2 ; (ISOO) ‘22 Mad. :i72 (‘17.^) ; (180H) 21 Mad. 
222 ]. 
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[923] APPELLATE CIVIL, 

2'ha l:Uh Avril, 1HH2. 

PiUiSENT : 

Mr. JiTSTicK Prinskp and Mr. Justice O’ Kineata'. 


Mudiiii Afolmn Poddar and anotlior Defendants 

versus 

Dhoj^^^oinanto Poddar and others Plaintills. ' 


Appel Inte Court, power of —Itemaiul order — Civil Procedure Code {Act X of 
1S77), .s. - Suft for possessioiL after order under the /juud I ieffi station Act 

{Uentj. Act VII of iSUf) -Onus of proof. 

An Appcllati* Ct>urt lias no po\vt*i‘ to ivniand a caso uxcept uiulor tin', provisions of 
s. 50.4 of llu* (Jodi! of (Jivil Procodinv. 

Wlicrc a person who, hy an ordc'r of tlio (Collector passed under the provisions of the 
l^aiid Registiation Aet (Hen^'. Act VII of ISTd), has been dee.Iared to hi! out of possession of 
e.i'rtain land hriufjs a suit for the reeovcrv of possession, it lies on him in tlic first instanue 
tfi make out a prima fticie ease. 

The judginont appealed from was as follows : — “ This was a suit to estab- 
lish tlie idaintiffs* title to oertain shares in tlie kharija taluk called Kisto 
Nath Sadhoo, and to recover possession of the same, in reve»*sal of an order 
])assed hy a Kevenue ollicer under Beni*'. Act VII of 1870. The plaintitt’s 
assert that one Bhowany Proshad Shaha was orif,dn ally the owner of one-third 
share of that kharija taluk ; that Bhowany Proshad left four sons -Shiimhhoo, 
Janokey, do^ul, and Nohokisto, all of whom succeeded ecpuilly to their father’s 
estate; that Shumhhoo left three sons- Mahahharat, Kadhanath, and Chim- 
dernath ; danokeVi one son, named Choitoii ; doj^ul, one son, named llamachiin- 
dra, who again left three sons Anando, Poorna, and Koihis ; that Nohokisto 
left two sons, Premchand and Nundcoomar, the last of whom has a son 
named (lovind : that the first plaintilT Bhof,gomanto, by a kohala datetl the 
i4th of Auf^nist 1870, pinchased the share of Govind, wdiich is thirteen {*andas 
one cowu’ee one krantee, and the other tw’o plaintiffs (alonj^ wdth Anando) 
succeeded to .Io;^urs share of the ])roperty, the share wdiich devolved on 
those two plaintiffs hein^ se\entecn f^^andas three cow'rees one krantee ; that 
the plaintiff’s were accordingly in possession of their resiiective shares ; that 
they prayed for the registration of their names undei’ Beng. Act VII [924] 
of 1870, hut their prayer was rejected on the 14th of September 1877, 
in consequence of w hich t hey have been disiiossesscd therefrom by the defen- 
dants since Kartick 1204 (October- November 1877). The defence in 
substance is, that the vendor of the first plaintiff, as also the second and 
third ])laintiff's, had no share in the Kharija taluk named in the plaint; 
that the w hole one-third shai*o of the taluk mentioned therein wuis the propei ty 
of Choiton, whose right, title, and interest in the taluk having been sold on 
tbe 8th of June 1804, in execution of a decree which one Brojendro Cooinar 
Uoy had obtained against Cfiioiton and others, was purchased by Bisheshur 
Gupta, from whom tbe defendants purchased the same, and have been 
in possession since Magh 127.‘3 (January-February 1807), which, 1 believe, 
is the date of their purchase. These defendants also pleaded limitation in 

* Appeal from Appilhite Order, No. 2 of 188*2, against the order of Baboo Rajehunder 
Sannyal, Otheiating Second Suliordiiialc Judge of Backergungc. dated the 80th Augu.«it 1881, 
reversing the order of (J. E. J’erroiix, Esq., Fourth Miinsif of Burisal, dated the 10th 
July 1880. 
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bar of Die suit. The Munsif lias cast tlie onus on the plaintitls and found 
that thoy liavo failed to jirove their ])ossossion, and also tlio possession of 
Govind, within twelve years hack from date of suit, lie has dismissed the 
case as barred by limitation.” After reforrinfi to some analogous cases decided 
by the Munsif, the Judge continued : — “The present case apj)oars to mo to have 
boon carelessly conducted, and also decided, in the Court below. The issues 
material for arriving at a correct ioterniination of the case have not been 
clearly recorded. These issues are :( i) whether the one-third share of the 
kharija taluk Kisto Nath Sadhoo was the joint property of Shiunbhoo, Jano- 
key, Jogul, and Nobokisto, or was it exclusively the proi)erty of Janokey or 
Choiton alone ? (iij whether Koilas and Poorna are the descendants or grand- 
sons of Jogul, and Govind, the grandson of Nobokisto, or not ? If the plaiiitill's 
should succeed in proving these issues in their favour, tliey must bo considered 
to have established their title to the shares they respectively claim, inasmuch 
as the i)laintill‘ Jlhoggomanto has proved his purchase of the share of Govind. 
If the ])laintiffs should succeed in showing their title, it will he for the defen- 
dants to show that that title has been extinguished by reason of their adverse 
pos.session for more than twelve years. See Itadha (loomd lioij v. Inqlis 
(7 C. L. H., JGl). [928] T accordingly decree the ai)pcal and remand the case 
to the Ckiurt of First Instance with directions to record the above additional 
issues, and after allording the parties reasonalde ojiportunity of adducing 
evidence in regard to those issues, and recording such evidence, to dispose of 
the case with reference to the above remarks.” 

The defendants appealed to tlie High Court. 

Baboo KuhIu Kant Sen for the Ai)pcllants argued, that the Subordinate 
Judge had no i)ower to remand the case, as the Munsif had not disposed of it 
on a preliminary point - see s. <002 of the Coilo of Civil Procedure. The lower 
Court has not understood the case of Jiudha, Cioonid Jioy v. luf/lts (7 C. Ij. 
K., 304), which is wdiolly confined to alluvial lands, and forms an exception to 
the general rule : see Mano Mokan Ghmew Moth n no Mohan lioij (1. h. K., 
7 Cal., Kail a Churn Sahoo v. The Svvrelanj of State for India (1. Jj. 

K., 0 Cal., 725). In such a case as the lacseiit the onus is clearly on the 
plaintiffs. 

Baboo Doonja Mohan Dasu for the Kes][)onilents. 

The Judgment of the Court (PuiNSKP and O’KlNKALY, JJ.) was 
delivered by 

Prinsep, J. — The order of the lower Appellate Court remanding this case 
is clearly contrar> to the law. The Subordinate Judge seems to have timught 
that, because the issues were not correctly framed, he was competent to draw 
up fresh issues and to send the case back to the first Court for retrial. No 
doubt the issues thus drawn iij) are more complete than those on which the 
case was tried in the first Court ; but from the materials l)eforo us, it is iin- 
possilde to say that there was any necessity for thus expanding the case, or 
that the parties before the first Court, when the case went to trial, were not 
fully aware of the points wdiich thoy w'erc bound, each of them, to prove. Wo 
would point out to the Subordinate Judge that if, on trying the aijpeal, he w^as 
of opinion that the evidence [926] on the recoid was not sufficient to enable 
him to decide all the points arising out of the case, he should have kept the 
appeal on his own file and dealt with it in the manner jn-ovided by s. 566 of 
the Code of Civil Procedure. The law allows him to pass an order such as he 
has passed only under the circumstances stated in s. 562, — that is, when the 
first Court has decided the case on a preliminary point and not on the merits. 
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We must, therefore, set aside the order of remand and direct the Subor- 
dinate Jud^e to try tlio case in accordance with law. So far as wo are able to 
jud^e from the cases cited before us, the question of limitation will probably 
not arise. The question is really one of title, and should bo decided on 
evidence adduced by l^oth sides. Tlio plaintifTs being out of possession by order 
of a competent Court, that is, by order of the Collector passed under the 
Land Registration Act, the onus was clearly on them, in the first instance, to 
make out a privid facte case. But if the question of limitation arises, the lower 
Appellate Court should deal with it on tiie principles laid down by the Judi- 
cial Committee in liaiah Sahcb Perhlad Setti v. Maharajah llajcndcr Kishore 
Shiifh (1‘2 Moore’s 1. A., 336 ; s.c., 2 B. L. R.. P. C:, 111). 

A ppcal allow caL 

NOTES. 

[ See ulso 10 Bom. ;J08. ] 


[8 Cal. 926] 

APPBLI.ATB CIVIL. 

The ‘M)th April, 

PUESENT : 

Silt RlCHAltl) (jAIITH, KT., CillEK JUSTICE AND Mlt. JUSTICE BuSE. 


Roushan Bibee Plaintill 

vcrsiiH 

Hurray Kristo Nath and anotlier Defendants. ' 


lient suit on knhnliat — Occupation of land hi/ one defendant previomhi 
to kahuliat- -Decree for rent on failure to prove kabitliai — 

Alternati ve claim for rent at old rate. 

The iiieie fiu;t of party allof^in^ that a new contruet has l>een substituted for an old 
one, docs not of itself put an end to the edd contract, even as against the ))arty so alleging, 
unless the allegation is proved to be true. 

In a suit on a kaliuliat, where no alternative claim for rent at an old rate is in words 
expressly asked for in the plaint (although it is disclosed by the [927] plaint that the defen- 
dant had previously occupied 'be land in suit at a r.ite wliich the evidence proved to be 
lower than the rent mentioned in the kahuliat) and where the kabuliat is not ])roved, it is in 
the discretion of the Court to amend the plaint or the issiies, and to allow an alternative 
claim to be tried ; and when the omission to make the ' laim in the plaint appears to have 
been an inadvertence, it is right that the Court should do so. 

Lakhve Knnto Doss Chou'dhrif v. iSnuiecniddi Lasker (13 13. 1j. R., ‘243 ; S. C. ‘21 VV. U. 
208) commented upon. 

The use of jama-wasil-baki observed upon. 

The pliiintiti', who was the owner of a certain taluq, stated that ho had, pre- 
viously to 12H1 (1874), let out tliirtcon khanis thereof to the defendant No. 1; 
that, in 1281, defendant No. 2, who was the son of defendant No. 1, gave 
the plaintiff a kalmliat for one year at an annual jama of Rs. 69 in respect of 

• Appeal from .Vppollate Decree, No. l‘2ei of 1880, against the decree of F. ^IcLaughlin, 
Ksep, Judge of Noakhali, datird the 7th of April 18.80, reversing the decree of Baboo 
Akhoy Coomar Bose, Munsif of Begumgungo, dated the 3rd May 1879. 
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tho same land, and that, from that date, both the defendants became his tenants 
at the rental mentioned, and had paid to him their rent for one year at the 
rate of Ks. 6[) ; but tliat, they having failed to pay the rent for 1283 and 1284 
(1876 and 1877), he brought this suit to recover what was duo to liiin, without 
making any alternative claim for rent at tho rate paid by defendant No. 1 before 
1281. Tho defendants denied havine given tho kabuliat, and denied that the 
relationship of landlord and tenant OAisted between them and tho jdaintiff. 

The Munsif found that the defendant No. 1 was not bound l)y tho kabuliat, 
even if it had been entered into by tho defendant No. 2, inasinuch as he had 
not ratified that contract ; but he held, that tho execution of the kabuliat was 
not proved, and thei*efore dismissed the suit against the 2nd defendant ; hut 
finding that tlio defendant No. 1 had been the plaintiff’s tenant before 1281 at 
a rental of Es. />0 per annum, tho Munsif gav'o him a decree for rent at that 
rate for tlie years 1283 and 1284 against the defendant No. 1. The defendant 
No. 1 ap])ealo{l to the District .ludge, who held that, under s. 62 of the Contract 
Act, tivo plaintiff was not entitled to any decree, inasmuch as ho had set uj) a 
now contract, and must stand or fall by that contract. lie, therefore, as tho 
plaintiff had not asked in the alternative for lent at the old rate, reversed tho 
decision of the Munsif and dismissed the plaintiff’s suit. 

[928] The plaintiff apjiealcd to the High Court. 

Munshi Serajul Islam for the Appellant. 

Baboo Okhil Chuncler Sen for the Kespondents. 

The Judgment of tho Court (Gabth, C. J., and Bosk, J.), was delivered by 

Garth, C. J. -We are under the necessity of remanding this case to tho 
lower Ajipellate Court for retrial, inasmuch as the Disti ict Judge apjiears to 
liavo decided it upon s. 62'‘ of tlie Contract Act, which, so far as wo can see, 
has nothing to do with the matter. In fact, the Judge seems (juito to have 
misapprehended the meaning of that section. 

Tho suit was brought by tlie jdaintiff against the two defendants, father and 
son, alleging that tho fathoi* was his tenant up to the year 1281 ; hut that, in 
that year, the other defendant, tho son, gave him a kabuliat at an increased 
annual jama of Es. 611 ; that thus both defendants became his tenants at the 
higher jama, and paid it for one year; but that, they having since failed to jiay 
it for the years 1283 and 1284 and part of the year 1282, he brought this suit 
to recover the rents of those years with damages, road cess, liouse tax, (fcc. 

Tho defendants denied not only that a kabuliat was ever given, but that 
tho relationship of landlord and tenant ever existed between them and the 
plaintfitf. Accordingly the hist issue raised for trial was — ‘‘ whether tho 
relationship of landlord and tenant existed between the parties ; and what was 
the jama payable by tho defendants.” There were also other issues which it 
is not necessary now to consider. 

Tho Court of First Instance found that tho alleged kabuliat was not 
executed by tho defendant No. 2; but it also found upon tho evidence (niter 
alia) of certain wasil-baki papers, that the defendant No. 1 had been tho 
jdaintilif’s tenant at tho rent of Es. 50-14, and eventually gave the plaintiff a 

Contracts cbangccl. res- ’[Sec. C2 -Tf the partirs to ii contract agree to .substitutes a 

ciiiflcd, or altered, need not new Qjpntract for it, ur to rescind or alter it, the original 
be performed. contract need not be performed.] 
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(loci'oo fur that rout ajjaiiist tlie (iufundant No. 1, for the years 1282, 1283 and 
1284, as well as for dama{;es and other charges, amounting altogetlior to 
lls. 172. 

[929] Tlio lower A[)i)ollatci Court, without apparently considering any of 
the other points raised in the case, hold, that the suit ou^ht to have been dis- 
missed under s. 62 of the Contract Act, simply upon the j^round that the 
kabuliat was found not to have been executed by the defendant No. 2. That 
section enacts tluit “ if the i)arties to a contract a^ree to substitute a new con- 
tract for it, oi- to lescind or alter it, the original contract need not be 
])orformed.” 

The Distiict Judge then argues in this way: As the jdaintitt’ himself 
alleges that the defendant No. 2 executed a kabuliat which put an end to tiie 
old tenancy, and creatcid a new one at a higlier rent, the old contract was 
at an end, and was not enforceable against the defendant No. 1, although the 
lirst Court may iiave found that in point of fact the kabuliat was not executed. 

It is clear that this view is founded upon an entire misapprehension of 
the moaning of the seiction. 

If the parties to a contract have in fact made a now contract in substitu- 
tion of the old, or have modified the old contract, then the old contract is at 
an end, and the new or the modified contract takes its ])lace; but tlie mere fact 
of one pai ty alleging that a new contract has been substituted for the old one 
doi's not of itself put an end to the old con ti act, oven as against tiic pai’ty who 
so alleges, unless tlio allegation is proved to be true. Section 62 of the Con- 
tract Act made no difference in the law in that respect. 

I hit then it is said that altliough the District Judge may have boon wrong 
in that respect, still tlio Munsif was not justified, according to the law which 
has been laid down in this Court, to give the ])laintiff' any relief at all, and the 
Full llonch case of Lnkkce lutnto Doss Chowdhnj v. Stituccnuldt Laskrr 
(13 15. L. 11., 243 ; S. c., 21 W. II., 208) has been cited in sup])ort of that position. 

Hut as I read that case it is an authority distinctly in favour of the course 
which the Munsif has taken. 

In that case the plaintill sued a ryot for arrears of rent alleged to he due 
under a kabuliat. ddie Court found that the kabuliat had not been executed, 
though the ryot had occupied [930] land under the plaintiff. Hut it docs not 
appear from the lejiort of fi e case that the j)laintiff had given or offered any 
liroof, other than the kabuliat, as to the amount of rent, which the defendant 
ought to jiay. 

Hoth the lower Courts, under these circuiii stances, dismissed the. suit ; 
and tluui it was contended bv the idaintill, on appeal to this Court, that the 
plaintiff’ was entitled, as a imittor of right, to have a further trial of the ques- 
tion as to how much rent ^\as duo to the plaintiff on account of the ryot’s 
occupation. 

That question was referred to the Full Bench ; and, as I understand their 
judgment, it only decides that, under such circumstances, the landlord is not 
entitled, as a matter of right, to have a further trial. 

It is a question for the discretion of the Court in each case, whether it 
will frame issues, or amend the plaint if nocoss|^*y, so as to allow the plaintiff 
to enforce his alternative claim. 
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The Full Bench say : — “ It is in the discretion of the Court to amend the 
plaint or the issues, and to allow it (that is the alternative claim) to bo tried. 
And whore the omission to make the claim in the })laint a])])ears to liave been 
from inadvertence or by mistake, it w^ould be iiroper to do so.” 

Now in this case it appears to mo, that altliough in tlio jdaint the claim 
was not oxprossly made in the alternative, still the fact is undoiihtodly dis- 
closed there, that the defendant No. 1 had, ja-eviously to the allej^ed kahuliat, 
been occupying the land at a lower r« nt as the i)laintilV’s tenant ; and the 
issues appear to have been framed with a view to this alternative claim ; tho 
first issue being, whether the defendants or either of them held tlie hind under 
the plaintitT, and what was the jama payable to him for it. 

As to the latter branch of this issue tho (piestions tried in the fii'st Court 
were, whether tlie kahuliat alleged by the plain till had been executed or not ; 
and if not, what was the former rent which had heen jj.iid bv the defendant 
No. 1. 

If the Munsif found (as we understand ho did) that the kahuliat had not 
been executed, but that the defendant No. 1 had hec*n in fact tlie jdaintifV’s 
tenant, and had paid the annual sum of Rs. /iO-M for rent, it was cleaih the 
duty of tho Munsif, [931] having regard to the circumstances undm* which the 
suit was brought, and the nature of the issues raised, to give theplaintill’ a decree 
as against the defendant No. 1. If ho had refused to make such a decree, he would 
not have done his duty. lie would have compedlod the plaintilV to bring a 
new suit, and would have put the parties to the expense of a fiesh litigation, 
for tho ])ur])ose of trying the very (piestion, which one of the issues in the suit 
distinctly raised, and ho would also ])robably have deprived the plaintiff of a 
large ])ortion of his claim, which would thus have heen harred hy limitation. 

Then it is said that, in the first Court, the I^Iunsif relied improperly u])on 
certain jama-wasil-haki papers. These jaina-wasil-haki j)apers, we all know, 
are not evidence hy themselves. The mere production of such ])a])ers is not 
enough. But, coupled with other evidence, these j)apers often affoi'd a very 
useful guide to tho truth in cases of this kind ; and it is only right that those who 
have been collecting rent with the assistance of suc.h i)a])ers should produce 
them in Court. 

How far this evidence is to be relied u))on in this case will he a (piestion 
for the Judge when the case goes before him on remand. .\11 wo now say 
to the Judge is, that ho has done wrong in dismissing the case upon tho 
strength of s. 62 of.the Contract Act. 

Ho does not appear to have tried some of the most matei ial (|uestions in 
the cause ; and we, therefore, send it back with the above I'omarks to guide 
him in disposing of it. 

The costs of this Court, and of tho lower A])pellate Court, will abide the 
ultimate result of the suit. 

CV/.sr rnnnvfjpci. 
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BANDY ALT V. MADHDB CHUxlyl^ NAO &C. [1882] 
[932] APPELLATE CIVIL. 


Tlui ‘Mih April, 

PUKSKNT : 

Mh. Ji'STK’E White and Mr. Justice Macpheeson. 


Hsiiidy Ali rudginent-debtor 

vm'nuR 

Madliul) Gliiinder Nsig and others Decree- liolders Jind 

an ot i on - 1 )u rcl i aser s . ‘ 


Srtlnuj aftidr mh m t\rt*cution of doer ec Material irreuulartlies — Ci vil 
Procedure Code (Art X of 1HS7), ss. 2Hf). 

Upon an application to set aside a sale in oxocution of a docroo on the ground ot material 
irroniilaritics iii piihlisliin^ and conducting it, it appeared that the sale-notification had not 
heen fixed up in tlu* C’olleetor’s oflice as required hy s. ‘289 of Act X of 1877: that noaflulavit 
as to search having hei'ii maiUi in the Registry Oflicc with regard to ineuinhrances as required 
hy s. ‘287 of the Act had licen filed; and that the sale took place on, and not after, the thirti^^tll 
day frtiin the publication of the notice ; hut it also appeared that the applicant had himself 
been present at the sale and had purchased the property, and it was not shown that any 
substantial injury had resulted from the irregularities. 

Held, that there was no ground for setting aside the sale. 

Muiishi Si raj III hlani for tho Appellant. 

Baboo Bfiohanit Chnrn Putt for the Respondents. 

The Judgment of tlie Court (White and Macpherson, .U.) was 
delivert5d by 

Maepherson, J. — The appellant, judgment-debtor, made an applicatiofi 
in the Court below for setting aside the sale held in execution of the decree 
passed against liiin, but did not succeed. From the order rejecting that 
apjJication ho now appeals to this Court, on the ground that tliere were 
material iriegularities in publishing and conducting the sale which led to 
sulistantial injiu y. Of tlio irregularities tho most material one that has been 
])rossed upon us is, that tlie sale-notilication "was not fixed u]) in the Collector’s 
oflice as required by s. 289 of the Civil Procedure Code. Tho Subordinate 
Judge is, no doubt, wrong ni his comments on this part of the case in consider- 
ing that tho publication of such a notice is merely a formal proceeding. But 
wo think that, in this instance, the omission is not shown to have resulted 
in any susbtantial injury to the [933] appellant, or to have injuriously affected 
the price obtained for tho pioperty. 

Another ground taken is, that the rule framed by this Court under s. 287, 
which requires an affidavit as to search having been made in the Registry 
Office with regard to incumbrances, was not carried out. But this, in our 
o))inion, is in itself no ground for setting aside a sale duly effected. Tho object 
of tho rule is to provide tho Court with the information required by s. 287 of 
tho Civil Procedure Code, and a mere omission to comply with it will not have 
tho effect of vitiating tho sale. In this instance it further appears from tlie 

•Appeal from Original Order, No, 292 of 1881, against the order of Baboo Kally DasDutt, 
Second Subordinate Judge of Tippera, dated the 1st Juljit'lSSl. 
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judgment of the Subordinate Judge that the Court was in possession of 
the necessary information, inasmuch as the judgment-debtor Inmsolf was 
examined, and brought to the notice of the Court the existence of a mortgage 
on the property. 

It \ras further urged that tJie sale took place on, and not after, the thir- 
tieth day from tlio publication of the notice. I'liit it is clear that the appellant 
was present throughout tlie sale-i>i*oceedings, and that the sale having taken 
place on tJie advertiseci day, this fact was never bi-ought to the notice of the 
Court, or made the subject of any objection. Tlie appellant not only himself 
attended the sale, but through a relative bid for, and jmrehased the property, 
which was, on his default to deposit the earnest-money, put up again and sold 
for Hs. 90 less than was before l)id. In so acting api)ellant consented to the 
sale being held on the advei tised date. 

It was incumbent on the appellant to show that some substantial injury 
had resulted from the irregulaiities conijdained of, and Jniving wholly failed to 
show .this, tlie sale cannot be set aside, and tlie ai)iM‘al must bo dismissed with 
costs. 

. I ffprn I (Jisifiisstui. 


NOTES. 

[ See T) M. li. J. 70 (7'1) ; 14 All. 0 A. W. N. 1 10 and tin* Nntrs to 7 lU in tho 
LAW RKPOKTS RKPIUN'I’SJ 


[934] 0R1CIN.\L CIVIL. 

The Hh May, ISS'i. 

I’HKSENT : 

Sill Kh’Haui) Cautji, Kt., Chief Jfstk’e, and Mr. Ji stifk Whttk. 

C. \. Watson Plaintiff 

veraUH 

Jonmenjoy Cooiuloo Defendant. 


Potrer-of -attorney — Meaning of the v'ord ‘ neyotiate ’ irith reference to 
Governvient Securities — Principal and Ayent. 

IF gave* to A and Ji a powiT-of-attornev authorizing thorn jointly ami scverallN to “nego- 
tiate, make sale, dispose of, a.ssigu and transfer,” amongst otlicr things, certain Cloveriiiiicnt 
securities standing in his name. 

Ji pledged the securities for an advance of Rs. 1U,(X)0, and at the same tinu? executed a 
promissory note for the amount of tlie loan, the promissory note being signed “7^, as attorney 
for IF.” Tn a suit by \V to recover the (rovernment securities, 

Jfeld in tho Court below, that the x^ower-of-attorney was suflieienlfN' wide to cover tho 
transaction ; that the transaction was a fraud on the part of /i, but that the transferee (the 
defendant) had no notice of the fraud, and therefore the plaintiff was not entitled to succeed. 

Ileldon appeal, WHITE, J.—(i) That the words oftheiiowur were lobe read disjunctively, 
and the powers conveyed by tho words were to be treated as joint and several ; (ii) that even 
supposing the word ‘ negotiate ’ to be applicable to transactions with (Government securities 
(which was doubtful), and that slich rT(»vernnient securities stood in the same po.sition as 


4 CAL.— 82 
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nrdinsiry mninuTcijil iiotos, tho word ‘ lU'goti.iti' ’ did noli iiutliorizo 7? to do more than put 
tlu; (lOvcM'iimont sociiritij's in the nnirki t, or to put them in tho oirciihition in tho ordinary 
way ill which such a transaction Lakes place in the market, and if necessary to endorse them 
in the name of ir ; (iii) that the loan, which has the principal transaction, bcinK irrocover- 
ahle from 11', liecause unantliorized, the deh^ndant could not n;tain the (rovemment securities 
which were deposited as security for the loan, lie not having taken the precaution to ascertain 
whetlier had aiithorits to I'liter into Ihi' transaction. 

/VrdAiiTH, C.,T : That althnugh. on the .iutliorit> of 7Vic Bank of Bemjal v Fnffnn (5 
Moon‘’s I A , ‘27) a power to negotiate (Jovernnient seenritu’s would autlnirize the negotiation 
of (rovemment securities I»n wav «jf pledge, \ el IT sn as entitled to a decree, on tho ground, 
that .1 and B had no p(i\\(*r, under tlie powr*r-of-attorne\ . to ht>rrow moiw*v in the name of 
IK; and that, tlu'refore. tlu' (li^fend.mt was not entitled to retain the si'curity given for the 
advance {ris., the ( loverninent promissory note). 

[935] ApkkaIj from tho ilooision of WlLSON, J. 

On tho IHth Octohor 1H7H tiui plaint itT ilcpositcd with Messrs. Nicholls 
Co. (who worn ii tii’iii ojiri‘.\ing on Inisinoss as hunkers iind tinsinoial agents in 
Ciilciittji), for sufo cuistody, and for tho inirposo of drawing for and fin behalf 
of tho plaintilV tho intorost duo thoroon, a sociirity of tho (Tovornniont of fndia 
of tho l j poi‘ (iont. loan of 1H70 for its. t2(),()0() standing in his name ; and at the 
saino fimo oxocutod, in favour of William Nicholls and Goorgo Augustus Thomp- 
son (two of tho iiartnors of tlio linn of Nicholls I'c Co.), a powor-of-attorney, 
authorising thorn “jointly and sovorally to nogotiato, make sale, dispose of, 
assign, and trinisfor, or (jauso to ho proourod, assignod, and transferred, at their 
or his discretion, all or any of tho (jovfjrnmont promissory notes or other 
Ciovornment paper standing in Ids name.” 

Tn Novomhor 1878, Nioholls A: Co. renewed the security for Rs. 20,000; 
and on tho l/3th Deeemher 1880, (loorge .\iigustns Thom])son, without the know- 
ledge or autliority of tho plaintifT, pledged tho suid soeurity with tlio firm of 
Ameer Singh Shamuh .Mull as sofuirity for an advance of Hs. 10,000, anti 
executed as attorney lor Watson a promissory note for the amount of the loan, 
and tho last-mentioned firm, on the same date, transferred the note and tho 
security to one don men joy Coondoo, tho defendant. 

It apiiearod from tlie evidence that, on the 2!st January 1881, Nicholls 
it Co. wrote to the defeudaut asking for the temporary loan of the security 
pledged hy them ; and that they, o?i the 22nd January 1881, made an 
appointment with the plaintiff at their ofViceaiul showed to him his Government 
promissory note for lis. 20 000. 

At or about the end of January 1881, the plaintiff, having hoard rumours 
regarding the solvency of Nicholls it Co., went to their office, when ho discovered 
that George .\ugustus Thom])son had absconded. He subsequently traced his 
Government promissory note for Rs. 20,000 to tho hands of the defendant. 
He thei’(3upon, through his attorney, wixite to the defendant demanding the 
return of the security, hut receiveMl no answer to his demand. But, on the 21st 
March 1881, the defendant’s [936] attorney wrote to tho plaintiff’s attorney 
calling u])on him to redeem the security ])ledgcd with him. 

The plaintiff then, on the 2rjth April 1881, brought this present suit, 
praying that the defendant might he ordered to deliver ovei* the Government 
soeurity or the value thereof, and for an injunction restraining him from part- 
ing with the same. The defendant denied any knowledge of the deposit 
of tho Government security hy Watson, and stated that he never was 
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aware tliat it* was the property of the plaintill' ; hut lulmittod that, at the 
time of the pledj^e, the (iovernnicnt security hore the blank endorsement of the 
plaintiff by liis constituted attorney. 

^fr. Hill (with liiin Mr. Ttrrobjttu) for the IMaintiff. -The (luestion which 
arises on the pleadini*s is as to the ]M)wer of Nicholls Sc Co. to pledge the 
security with the defendant. If thci ^>ower is not large enough, then the plaintiff' 
would be entitled to succeed. It is for the defendant to siiow the aiitliority of 
the endorser, having admitted that the jiajier stcjod in the plaintiff’s name. A 
power which gives an attorney power to “ negotiate, make sale, dispose of, 
assign, and transfer ” and nothing more, does not enable the attorney to pledge; 
but only points to an out-and-out transfer hv way of sale. As to the effect of 
the words “ sell, assign and transfer.” see hr BourhonL v. (loltlsmul ( 5 Ves. 
211); there it was held, tluit sucli words did not include a i)Ower to [dedge, and 
that the holding ai)i)lied equally to shares ms to goods. Although there is not 
in words an ex])ress i) 0 \Ner to endorse!, yet siudi a i)ower would he understood. 
The oiinG 'J'hr J^uiik of Brjtfjid v. hdnaii fo Mocu'o’s i. A., 27) lays down 
that tlie words “ to sell, endorse, and assign” were to he read disjunctively; 
where a power to endorse is given, an endorsement for the [)ur])ose of pledging 
might ])ass property, vet a distinction is drawn hetween a case where the 
power is only “to sell, assign, and transfer.” I WlliSoN, rl. The (juestion will 
be (i) was the power such as to authori/e the transaction (ii) was the trans- 
action a fraud? (iii) had the defendant notice?] .\s regards the first question, 
unless the word ‘ negotiate ’ can he said to include the word ‘ pledge.’ there are 
no other words givitig [937] jKjwer to pledg(!. In Chitty on Bills, iOth 
edition, p. 154, a (listinction is recognized both at law and in equity l)etween the 
deposit of endorsed hills of exchanges and tluj negotiation of hills hy endorse- 
irient. If the words in this power pass the notes, then comes the question 
of fraud ; that fraud w’as practised on the plaintiff’, there can he little doubt. 
As to notice, I submit that the defendant knew' that the i)aper belonged to 
Watson, and knew that it was for tlie j)urj)oses of Nicholls S. Co. that the 
paper was* being ijledged. 

Mr. Evans and Mr. JJaniicrjcr for the Dclendant.-- This is, inoperly speak- 
ing, an action of detinue, .iiid the first qiiestitui to be determined is, what is 
the nature of the thing wrongfully detained ; the jjosition of a bank-note is 
pointed out in the case of 77 uj Hank of Hmifal v. Maclrod (5 Moore’s 1. A., 1). 
[Wilson, »1. — Is it not in the same position as any other hill of exchange ?J 
In The Jiank of JJen(/al v. Maclrod (5 Mooj't'.’s 1. 1) the Privy Council 

prococdtxl on the b)oad ground that Macleod had authorit>' to endorse. As to 
whether a power to ti'ansfei' includes a penver to mortgage, see JJarhrr v. 
llichards (20 Ij d., Exch., N. S., Ido). Tluj woi'<l ‘ negotiate’ clearly carries 
wdth it the word ‘eiuiorse,’ because >oucanjiot negotiate an instrument that 
is negotiable by endorseiuent except by eiulojsement. 

Wilson, J. — In this suit the i>laintiff’ claims to recover a*Government pro- 
missory note for Ks. 20,000 under the following circumstances: 

The note undoubtedly belonged t(j the idaintifJ’. He dcj)osited it foi* safe 
custody with a firm who were then carrying on business in Calcutta as 
bankers — Nicholls & Co., and he took from them w hat is called a safe custody 
receipt. He at the same time gave to Nicholls iV Co. a powcr-of-attoj’ney, in 
which he authorized them to receive interest upon the papei* ; but he also, 
by that power, authorized them to do cej tain other things, w'hich are thus 
expressed — “ to negotiate, make sale, dispense of, assign, and transfer, or 
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cause t.0 be procured, and assigned, and transferred, at their or his doscretion 
[938] all or any of the Govorniiicnt promissory notes/’ and so on as to other 
securities. 

The promissory note was renewed by Nicholls & Co., in the name of the 
plaintiff, and the now note of course remained in their liands on the same 
* terms as the old. Tliat was done without the plaintiff’s knowledge for some 
reason which 1 do not understand, but that does not affect the case. Then, in 
December 1W80, a transaction took idace, out of which this controversy arises. 
The promissoi’y note was pledged by Nicholls and Co. with the defendant 
for Rs. 19,000, one of the partners of Nicholls Co., Thompson, having 
endorsed the note in blank, professing to do so as attorney for the plaintiff. 

It appears from the evidence that Thompson was the person who carried 
out these transactions ; and that ho went so far as to sign a promissory note for 
the amount in the plaintiff’s name. For that ho had no authority. 

Nicholls I'k Co. failed. The jilaintiff, shortly before their failure, became 
suspicious as to the safety of his property in their bands, and wont to their 
’ office on the titind January to see wiietlier his securities were safe. lie found all 
his securities apparently in order. The note, together with the shares, was 
put into his hands. Ho looked at the face of the note, but did not look at the 
back. He wont away leaving his note and shares with them, and then came 
the failure of Nicholls S: Go. 

It comes now to be tried whether the note is bis, or whether the defen- 
dant has a better title to it. The first question is this — Are the terms of the 
powor-of-attornoy sufficiently wide to authorize the transaction which took 
place, assuming that the transaction, as far as the defendant is concerned, was 
bondjidc*^ If that question cannot be answered in the affirmative, the plaintiff 
is entitled to succeed. If the terms of the power are wide enough to authorize 
the transaction, a further question arises, to which I shall presently refer. 

The words of the power are — “ negotiate, make sale, dispose of, assign, 
and transfer, or cause to be procured, and assigned, and transferred, at their or 
his discretion, all or any of the Government promissory notes.” 

Several eases have been cited with reference to the construction [939j of 
powers. They turn on the particular words used, hut one case does more — 
The Hank of Bengal v. Macleod (5 Moore’s I, A., 1). That case lays down a 
rule of construction that words such as these are to bo construed disjunctively 
so as to give a power to negotiate, a powxr to sell, a i)owo]* to assign, and not 
only to authorize an act, which may bo described by all those words together. 

The actual words in the case of The Bank of Bengal v. MacAeod (5 Moore’s 
I. A., 1) were different from these. The decision in that case turned on the 
word ‘endorse,’ which does not occur here. The case of Dc BouchoiU v. Gold- 
amid (o Ves., 2II), does not assist us in tliis case In that case it was hold, 
that the i)owor “ to assign, sell, and transfer ” stock did not authorize a pledge. 
That case is, i)orhaps, so far an authority that it may show that the words 
here used, “ assign and transfer,” \vould not themselves authorize a pledge. 
Wilao/iv. Moore (1 M. & K., 337) does not assist in the construction of this 
power; nor doos Alt /rood v. Mnn/imga (7 B. C., 278). The words there 
were “ endorse, negotiate, and discount,” and all that was decided was that 
those words did not authorize the accepting of a bill. The real question hero 
is whether the word ‘ negotiate ’ necessarily iwiuires the discounting of a bill, 
or whetlier the word is satisfied by a pledge as in this case. 

It appears to me that the word ‘ negotiate ’ is sufficiently wide to cover a 
transaction such as that which took place in this case. We are speaking of 
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a class of documents lon^^ known as nog|otiablo instruinonts, and I think tho 
word ‘ negotiate ’ used in such an instrument means to deal witli as a negoti- 
able instrument by endorsement, if the instrument is such as to require endorse- 
ment, by delivery if it passes by tielivery, and in my opinion that may be by 
an out-and-out sale or by pleilge. I think, therefore, that the word ‘ negotiate' 
covers such a transaction as this. 

But two other questions arise. Altliough it ih shown that the act is 
within tho i)Ower of the agetit, yet every agent is i)rosumcd to a.ct in good 
faith. If he employs his power otherwise than foi* the beiioht of his principal, 
he deals in fraud of Jiis principal. [940] Was this transaction in fraud of the 
plaintitT? That it was in fraud of tlie jdaintilT cannot ))c doul)ted. It was a 
gross and deliberate fraud. 

There remains the question, had any knowledge of the fraudulent nature of 
the transaction been brought home to the delendant? I think there were 
circumstances gi\iiig rise to grave suspicions. .Vny c)ne’.s suspicions would 
be roused by an incident such as that of tho 22nd .January. ^Phe transaction 
between Nicholls t'L Co. and tho defendant look place in Doccmlier 1880; but 
on the 22nd January 1881, tlie security in question was in the ])ossession of 
Nicholls (S: Co., and was by them shown lo the lilaintifT. 'Pliat circumstance 
would give rise to suspicion, but I am satislied that it has been e\i)lainod. 1 
see no reason to discredit the witnesses for the defendant. They say that 
when he received the letter from Nicholls I'i: Co., to stjnd this papei’ to their 
office, he came to tlie natural conclusion that it was sent for foi the purpose of 
being sold or redeemed. I see nothing unnatural upon this view in their trust- 
ing the document to Thomjjson. it shows that Thompson succeeded not only 
in defrauding the plaintiff, hut also in duping the defendani.. I am satislied 
with regard to tho thive (]uestions, - 

l.b7-, that tho power-of-attorii(*\ was sufficiently wide to covin* the transac- 
tion : lluit it was a gross fraud ou the part of Thompson ; and .‘3/v/, that 

there is no reason foj* saying that the defendant bad any knowledge of Thomp- 
son’s fraud! Tho suit must, thereforo, be dismissed with costs. 

From this decision the plaintitl' aijpealed. 

Mr. Branson (wdtb him Mr. T revel nan) for tho .V])pcllant. — Does the 
word * negotiate ’ cover the iircsent transaction ? If the word ‘ negotiate ’ were 
struck out of the ])owei*, the lower Court admits the transaction could not 
stand. There cannot be a negotiation bv wav of [iledge. fn the Briglisb 
Statute of hjmbe//.loments, tho words used are “ any person vvlio transfers, 
pledges, or negotiates,” I'tc., which shows that the word ‘negotiate’ does not 
include ‘ pledge.’ Chitty on Bills, ]>. l/il, diaws a distinction hetw'ecn the 
deposit of bills endorsed and the negotiation of bills by cndoi sement. When the 
plaintiff [941] deposited these notes with Nicholls it Co., he iievei* ‘ dolivoi’cd ’ 
them; ho simply put them in thei]* hands for safe custodv. B.r parte 

Tiootjood (19 Ves., 229), as to tho distinction mentioned by Chitty. I WHITE, J. — 
Any way in which you can get money on a hill would he to ‘ negotiate ’ tho 
bill.J Garth, C.J. -* The Privy Gouncil case of The Bank of Beiufal v. Maeleod 
(6 Moore’s 1. A., 1) comes so close to this case that it is difficult to ilistinguish it. 
What is the difference between ‘ endorsement ’ and ‘ negotiation ’ of hills of 
exchange?] In the i2th Edition of Byles on Bills, j). 17o, it is laid down 
that a pledgee of negotiable paper has no powci* to sell : see cases there cited. 
Then the fact of tho deposit itself docs away with negotiation of the thing 
deposited, the notes in this instance being locked up for safe custody after they 
were endorsed, [White, J. — But the depositee could sell them to recoup 
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himself. J No, he could only brinj; si suit on tlie security given him. In The 
liank of JJetujdl v. Maclrod it) iSloore’s I. A. 1), there was an express authority to 
sell. Pledgees of ijapor have no power to sell it, hut are bound to collect it’* — 
Story on Bailments, s. r'liil. KjAHTII, C. d. — The csise referred to by Chitty 
was sin inslrument endorsed without delivery ; but this note was endorsed and 
delivered, sind the i)roi)erty therefoi-e psissed, and thsit is the distinction.] The 
word ‘ negotiate ’ imports endorsementin Islaidv, but I say it also imports the pur- 
])()se for which the note is deposited. The decree of the Cous’t below luis dis- 
missed our suit entireU. The Court should not have done this, as Nicholls iV; 
Co. had no power to borrow monijv at inteiest on our securities; and if they 
were not our agents to make a contr;ict for tluj payment of interest, we should 
bo entitled to redeem the papta* on payment of the principal alone. 

Th(^ Court called upon the ■ res])ondent oidy on the (piestion wJiother the 
word ‘negotiate’ was connected with the puipose for which the transfer took 
])lace, whether the word ‘ negotiate ’ did not import purpose; and whether 

the word \vas distinguishabh^ from ‘ endorscfnent,’ which has a technical meaning. 

[942] Mr. Enins (with him Mr. lionnrrjcr) \‘ov i\\c Hespondent contended, 
that the ])oint raised canai to this, what is the meaning of the word ‘nego- 
tiate 'riui word means to constitute another pei‘son a holder. A negotiable 
instrument is a peculiar contract capable of being transferred either by the 
Law Merchant (jr hy Statute. LronrJi v. Lc i'rnJit Foueirr (L. E., HQ. B., 371) 
show's the pticuliarity of negotiability to be (i) that negotiation constitutes a 
person a liolder, w'ho is able to sue on the instrument in his own name; and 
(ii) that the pcjr^on so negotiating can gi\e a better title than his transferee 
had. The word ‘negotiate’ is larger than the word ‘endorse.’ It covers the 
ondorsejinent ami also the delivery of an instrument payable to hearer. Chal- 
mers, in his hook on Jblls of Exchange, s. lOG, gives this delinition of the word 
‘negotiate’ to be “the transfer of” a bill in the. form and manner ])roscribod by 
the Law ^[erchallt wdth the incidents and [)rivileges annexed thereby, —/./i., (i) 
the transferee can sue all [)arties to the instrument in his ow’ii name ; (ii) the 
consideration for the transfer is primd fn nr \)V 0 Hmncd : (iii) the transferor 
can, under certain conditions, give a good title, although he has none himself ; 
(iv) the transferee can fiu’ther negotiate the bill wdth the like privileges and 
incidents. 

At a subsecpient date the Court intimated that it w'ould be glad to hoar 
further arguments on certain points. 

IGauth, C. J. We wish to hear you, ^Ir. lionnerjrr, as to this point ; the 
real transaction in the matter is the i)romissory note, and in the i)ow^or-of- 
attorney there was no p< \\cr given to borrow' u])on a i)r()missory note; and 
the question is, therefore, does not this make a distinction betw'een the present 
case and the Pi ivy Council case —Thr JUinh of Iknujal v. dlacleod (O Moore’s I. 
A. l). In the latter case tlu^ loan was made to ''lacleod, the agent, and he 
endorsed the laomissory note, [lore the loan w'as made to the principal, 
and not to the agent.] 

lionnrrjrc for the Kcjspondcnt.— The real transaction was not the 
promissory note, but the pledge of the Government paper. [Gakth, C. J. — 
Supposing a suit had been brought [943] for the return of the promissory 
rote, would there have been any’ defence to it ? WHITE, J. -1 don’t 
think the agent signing as agent could have been sued on the promissory 
note. I No, 1 don’t think he could have boon sued. WHITE, J. — Then 
Watson is entitled to get it back ; you cjin’t use the note. You can’t 
sue either of the i)arties upon it. It is an unauthorized loan, and does 
it not follow that the securities of an unauthorized loan must be given 
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back?] The case the defendant came to meet was, whether he was hound to 
give up the Government security ? No mention is made in the plaint of the 
promissory note. This shows that the other side looked uj)on the Government 
security as tlie real sticurity, ami they cannot ask for the return of tlie promis- 
sory note now. LGauth, C. .1.- I think we should 1)0 inclined to allow an 
amendment even now for that ])urposo. WJllTK, J. Can you sepai'ate the 
loan from the promissory note, so f. • that, whilst admitting the loan to be 
had, you can make out that the note holds good ? (lAirni, C. »!.- -In the Privy 
Council case Maclcod had a right to obtain a loan for himself, and having the 
right to endorse a particidar note for his brother under the power-oi‘-attorney, 
endorsed the note, and did so honestl.x. The (juestion there was — Was it 
necessary that the i)erson who hmt the money should have (Mu]uired the reason 
why the iiote was endorsed, and it was hold that it was not ? Now in this case 
the transaction was not Jnwd and the question is. Does this fact enable us 
to distinguish this case fi’om the Privy Council caseVj Tlie defendant may 
have luid no riglit to make 1 he l(»an, just in the same way as the Hank of 
Bengal had no right to advance money to Macleod on pledge of i)a])er which 
belonged to a ])rinci|)al of theirs; if, however, the woifls of the ])oxvor-of- 
attornoy give a right to pledge, then Nicholls I't (k)., had a right to execute 
any document necessary for the purpose of pledging, and for that purpose to 
execute the promissory note. If thejiropcity has passed, can it ho taken away 
from the defendant unless fraud can he shown on his ])art ? 

Mr. Jackson for tlie Ai)[)ellant. With reference to the promissory note 
and the attempt to sever it from the rest of the [944] transaction, what reason 
had the other side for calling Mr. Larsen of the Hank of Hengal, and asking 
him the question as to what was the custom of the Hank as to what they 
considered the princi])al security’ in such cases, excei)l. foi* the reason of getting 
out of him, that, in transactions of this kind, the iirineipal security was the 
Government security. If that had not been made out, tlie whole transaction 
would fail. The question was pro])orly objected to. !The Com t lioro intimat- 
ed that it was not necessary to go any further into the (piestion of severance.] 
As to Mr. Honncrjccs argument that the power •of-atlorney gave Nicholls & 
Co., i)ower to make the promissory note, 1 say it does not ; I he word ‘ negotiate/ 
except with regard to bills, where it means only ‘discounting,’ is not an appro- 
liriate word to use in dealing with Government j)a])er. If you wrote to the 
Bank and asked them to negotiate your Government iiapcjr, they would answer, 
in what way? by way of sale, or loan, or how? The word by itself conveys 
the idea with regard to bills of discounting and nothing more, but it has no 
definite separate meaning with regard to (jovernment jirornissoi y notes or other 
kinds of securities. I say if the first jiart of the ])ower does not enable 
Nicholls Co. to bon-ow or pledge, the second ])ai t of the power cannot bo taken 
to extend the words of the power. The other side would make out that the 
general words of the power enable them to enter into any mercantile transac- 
tion whatsoever as long as the Government paper w as used to I’aise the capital. 
As to general words of limitation, see Esdaile v. he Naur:c (1 Y. k C., Exch,, 
400) and also s. 02 of Story on Agency. With regard to The Bank of Bernfal 
V. Fagan (/3 Moore’s I. A., 27), that case is never cited except to show that 
the w^ords of a powder are to be construed disjunctively and that the property 
passes, and the case is therefore no authority on the subject of this suit. 

The following Judgments w^ere delivered by the Court (Gautii, C. J., and 
White, J.) : — 

WhitOy J. — ^Tho first question is, xvhat was the transaction that took 
place between the defendant and Thompson as the [945] agent of the plaintiff 
in connection wdth the piece of Government pajicr in suit. 
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There can, I tliink, be no donhfc upon the evidence that it was a lending by 
the defendant and a boiTowing in the name of, and ostensibly for, the plain- 
tiff, of Hs. 19,000 upon the security of the paper. When the loan was effected 
a promissory note foi* the amount was executed in favour of the defendant by 
Tliompsor. in the name of the plaintiff, and the Government paper was delivered 
to the defendant bv Thompson. The pa])er was not endorsed to the defen- 
dant, but at the time of its delivei y to the defendant bore an endorsement in 
blank, which had some time previously and for some other purpose been made 
by Thompson in the name of tlio plaintiff. 

There is no dis))ute as to tlie identity of the paper. It is a promissory 
note of the Government of India of tlie four-and-half per cent. Loan of 1879 
for lls. 20,000. It beai's the N»). OIO.SHH over 000G7B, and was issued by the 
treasury in the name (jf the plaintiff Jind payable to his order. It was a 
renewal of a pj evious note of the : ame Government loan, for the same amount, 
nimd^ered 00007H, which had been also issued in the name of the plaintiff and 
payable to his order. The latter piece of paper had, together with other pieces, 
been dei)osited by the plaintiff in Octol)er 187H with Nicholls Co., who 
styled tliemselves “ financial agents, *’ and gave the iilaintiff a receipt for the 
same, dated the 22nd of that month. Two days before the date of the receipt, 
the plaintiff had executed in favour of William Nicholls and G. A. Thompson, 
two of tlio members of the firm, a power-of-attorney, applicable, amongst other 
tilings, to the Government paper so deposited. 

llonimadliub, who manages the defendant’s business in Calcutta as head- 
man, (le))oses that the broker who negotiated the transaction came to him on 
behalf of the plaintilf, and said that tlie plaintiff wanted to borrow^ Rs. 19,000 
upon a Government security for Us. 20,000, which ho represented as being in 
pledge with the firm of Ameei* Singh for money lent by the latter to the plain- 
tiff. The defendant requiring to see the Government security before making 
the advance, the (jov’ei nmcnt [laper in suit was lirought to him, and ho, after 
satisfying [ 946 ] himself by emiuiry of the broker that Thom])son had authority 
to draw the interest jirid soli the pai)or, seat the Rs. 19,000 by his clerk 
Koylash Cliundor to Nicholls Co.’s place of business. Koylash Chunder 
deposes that he took the irioney to that jdaco, and having got what he con- 
sidered to he satisfactory answers IVom Thompson as to his authority to 
borrow money on tho Government paper in the name of the plaintiff, and also 
having received from Thompson the promissory note and Government paper 
in suit, handed to him the Rs. 19,000. This took place on the 15th December 
1880. At the foot of the promissory note is a memorandum of the deposit of the 
Government paper. An .iccount also was opened in the plaintiff’s name by 
Monimadliub in his master’s books, in which the transaction is recorded as a 
loan upon the Government [laper. 

The next question is, was this transaction authorized by the plaintiff ? 
Tho defendant, in his writt<*.n statement, assorts, that “ be believed, and liad 
every reason to believe, that Nicholls (fc Co. had full power to borrow the said 
Sinn of Rs. 19,000 as agents of tho plaintiffs”; but he has given no evidence 
that either Thompson, or his firm, had any such authority. The plaintiff, on 
the other haml, denies in his evidence that he ever borrowed Rs. 19,000 from 
Ameer 8ingh, or any one else, or ever gave authority to Nicholls Co., or to 
Thompson, to borrow any money for him. Ho adds, that he first became aware 
of the loan made in his name when the members of the firm of Nicholls & Co. 
became bankrupt and disappeared. No member of Jhat firm has been called 
to contradict the plaintiff, or to prove why or when Thompson put the blank 
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endorsement in the plaintiff’s name upon tlio Government paper in suit ; 
nor any one from the hrm of Ameer Sink'll to show the circumstances under 
which the Government paper was pledged with tlie latter lirni. 

But the defendant strenuously contends that the transaction was warrant- 
ed by the power-of-attorney executed by the plaintitt* in favour of Thompson 
and William Nicholls, authorizii , the attorneys, amongst other things, to 
negotiate’ the plaintilY’s Governiuent ])aper. 

This word is in the power allied with the words “ make sale, disiK)se of, 
assign, and ti'ansfer.” Each of those words, according [947] to tfie decision of 
the Privy Council in Thr Hank of liniqal v. Faqau (r) Moore’s T. A., 27), is to 
he read disjunctively, and the powers convo>ed by these words to he treated 
as joint and soveriil. 

The power-of-attorney relates to nian\ otliei* elass(3s of ])ropei ty besides 
Government notes and (loveiTimont paper, the last class of proi)erty mentioned 
being securities of any description.” Viewing the words convoying al)solute 
authority in connection witli tlie classes of ])ropevty over whicli the powoi-s are to 
operate, it is difficult to soo how the word ‘ negotisitc^ is appropriate to anything 
which is ordinarily done with or to a Government promissory note or piece of 
Government ])aper. As was truly said by ono of the learned counsel for the 
plaintiff, if a banker who had a Government note belonging to a customer, 
deposited with him for safe custody, were to re6eivo a written order from the 
customer to negotiate the Government note, ho would not know how to 
execute the order, and would probably ask Ins customer for more definite instruc- 
tions as to how he wished the note to be dealt with. If a similar order was 
given respecting an ordinary commercial jrromissory note, the banker would feel 
no hesitation what to do with the note. Jfe would get it discounted, which 
means that he would sell the note and put it in circulation, with a right on the 
part of the purchaser or any subsequent holder to have recourse to the party on 
whoso behalf it was discounted, in case that party’s name was on the note and 
default made in payment of tlie note at maturity. If tlie principal’s name 
was not on the note when ofl’ercd for discount, a banlair, who held a similar 
l)ow6r-of-attorney to the jjrescnt one, would, heyond doubt, he Jiuthorizod to 
endorse the note in his principal’s name for the j)urpose of discounting the hill. 

Promissory notes of the Government of India, issued against a loan made 
by the public to that Governjiient, although in form the same as ordinai y com- 
mercial promissory notes, differ from them in most other essential particulars. 
They are not payable at any certain time, or on demand, or at sight. Their 
payment, with the exception of the half-yearly interest, is deferred indefinitely 
at the will of the borrowers, who are the makers of [948] the notes ; and, as 
far as J am aware, though I do not think the point has evei- been, or is likely 
to become, the subject of judicial decision, the holders have no right to come 
upon previous endorsers for payment of the princij)al or interest in case 
Government should make default. A consideration of all those circumstances 
makes the doubt whether the word ‘negotiate’ ought not to he confined in its 
application to that class of property which is described in the ]]owor-of-attorney 
as “securities of any description,” and to such of them only as are ordinarily 
said to be negotiated when they are transferred or put in circulation. 

Taking the term, liowever, to be applicable to a Government promissory 
note, and tliat such a note stands in the same position as an ordinary commer- 
cial note, did the word ‘ne^ptiate’ confer upon Thompson authority to do w^hat 
he did in the present case in the plaintiff’s name ? 
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Is it reasonable to sui)pose, oris it a reasonable interpretation of the word 
‘nej^otiate’ to hold, that the plaintiff, when he executed the power in Thompson’s 
favour, intended to confer upon Thompson authority to pledge his credit to an 
indefinite extent, ni- inake liim res])onsible for any money which Thompson 
might choose to borrow, or om])ower liim to use the Government paper in 
Nicholls & Co.’s hands as a security for any loan that Thompson might please 
to contract. 1 think not. The word ‘negotiate,’ if applicable to such pro- 
])erty as Government ])a])er or (Tovernment promissory notes, did not, in my 
o])inion, authorize Thompson to do more than put the paper in the market or 
to put it in circulation in the ordinary way in which such a transaction takes 
place in the mai ket : and, if necessary for that purpose, to endorse it in the name 
of the plaintiff. In the transaction which Thompson entered into with the 
defendant, it was not put in the market or put in circ.ulation ; it was deposited 
as a security for money borrowed. It was an essential part of the transaction 
between Tliojiipson and the deh'ndent that the latter sliould keep the papoj* out 
of the market, juid with himself, reswly to ))e returned to Thompson wlien the 
loan was paid off*, oi- when he s(jugiit to redeem the pa])or. 

The defendant’s contention is, that if tlie word ‘negotiate’ [949] does not 
by itself authoi i/e the transaction, it does so when coupled with the words 
lower down in the i)owcr-of-attorney, which run thus, “and for the purposes 
aforesaid to sign lor me and in m> name and on my behalf any and every 
contract, agreement, acceptance, or oilier document.” Tliese are general 
words, and if the contention were sound, 1'hompson, under these words, 
might have entered into any transaction he jdeased in the name of the ])laintiff 
involving the plaintill' in any amount of responsibility, i)rovided only he used 
tlie i)laintiff”s (lovernment paper for the pur]K)se of raising the money 
necessary to caiTy out the transaction,— thus he might have bought goods or 
opened a shop in tlie plaintiff's name. 1'he authorities cited at the bar show 
that tliese general words are not to Ixi construed as enlarging the authority of 
tlie donee of tlie power, but are to be confined strictly to the doing of things 
necessary to lie done in performing the acts authorized by the power. 

The defendant having, in my opinion, failed to show that the ])ledge of 
the Government note was autliorizcd by the iiower-of-attorney, it follows that 
ho acquired no title to the note by its delivery to liim, although at the time it 
bore an endorsement in Idank in the plaintiff’s name. 

J^esides this ground, it aiipears lo me that the plaintiff’s right to i*ecover 
the Government [)a[)er may be put upon another ground. 

ft is clear from the evidence that the defendant could not sue the 
plaintiff to recover the money which was borrowed by Thompson in his name, 
nor upon tlie promissory note whicli was executed by Thompson in liis name. 
The loan, which is the iiriiicipal transaction, oeing irrecoverable from the 
plaintiff* because umiutliorized, liow can the defendant retain tho Government 
paiier, which was deposited as a security for that loan ? If he sought to do so 
on tlio i)lea that he was a purchaser for valuable consideration without notice, 
the answer is obvious, tliat bo took no means before lending his money to 
iscertain wlietlior Thompson had authority to enter into the transaction. 
Neither neniniadhab nor Koylasli Chunder asked to see tho powor-of-attorney 
which Thompson held ; the former contented himself with seeing that the piece 
of Government pajiei' was [950] endorsed by Thonqison for tlie plaintiff, and 
with the answer of the broker that Thompson had authority “ to draw interest 
and sell the paper”; and Koylash Chunder, who was sent to Nicholls Co., 
with tho money and instructions to “ enquire whether tho Government paper 
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had Thompson’s signature upon it,” was satistiod witli Thompson's acknow- 
ledgment of his signature, and his answer that ‘‘ ho had a power-of- attorney 
from theplaintift to manage all his Inisiness, and had authority to receive 
money on that paper.” 

The case of The Bank of Jienffal v. Faijan lo Moore’s 1. A., 27) has 
been much relie«l on l)y the delondant's counsel on the argument of this case. 
That decision is an authority for Luo proi)ositions : first, that tlio words in a 
l)ower-of-attorney conferring power .iro to he lead disjunctively ; and secondly, 
that the word ‘ endorse ’ in a i)ower-ol-altornoy warranted the endorsement 
which was mado in that case ; hut beyond this has little or no aiiplication or 
bearing upon the present case. 

The points thertj decided arose in an action of detiniuj instituted on the 
Common Law Side of the old Sujneme Court of Calcutta. The success or 
failure of the suit dc])cndod upon wlu^ther the [uupeit.v in the Company’s 
paper had passed to tlie defeiulants. and this again turned solely upon 
whether, under the |)ower-of-attornory, the plaintiff’s agent had authority to 
endorse the pajier. 

Tile present suit is instituted in a Court id' both law and equity, and it 
must bo determined by law as moditied by equity. It seems to me immaterial 
whether the deliver\ ol the (Tovcriiment jiaper, with the plaintiff’s endorse- 
ment in blank tqion it by the hand of Tbomiison, passed the pro))crty in the 
Jiaper or not. ft* it did not, no title was conferred ujnm the defendant ; and if 
it did, the defendant cannot in equity be allowed to ridaiin the jirojierty. 

The plaint is not well drawn : it does not, as it might have done, ask for any 
relief in resiiect of the jiromissory note executed liy Thonqison in the plain- 
tiff’s name; but tliat is not, I think, a reason why the jilaintiff' should be denied 
the relief which ho iloes ask in respect of theCovci nment naper. Although the 
[931] plaint contains the omission referred to, the corros|)ondence between the 
resjioctive solicitors, which is set out in the jilaint, sujiplies, in a groat measuic, 
the delicioncy. The plaintil'f’s attorney’s letter of the 2oth February 1881 
demands the return of both the jiromissoi N note and the Covernment jiapor, 
alleging that the latter was deposited as a i^ecurity for the payment of the 
former; and the defendant’s attorney, on the following 21st of Mai’ch, writes 
a letter rtJiiuiring the jilaintiff to redeem the (lovernment paper by jiaying the 
Ks. 19,000 and interest. These letters show how^ the parties regarded the 
transaction. 

Having decided the case adversch to the defendant on the grounds which 
1 have mentioned, it becomes unnecessary to consider tlie charge brought 
against him, that ho took the (jovernment pajier with know’ledge of the fraud 
which Thompson committed against the plaintiff by jiledging it. 

The plaintiff is entitled to a decree ordering the defendant to dclivoi' to 
the jdaintiff the Government jiajier in suit and to jiay him all interest, if any, 
that he may have received upon the (iovernment note since its deposit w'ith 
him on the loth December 1880 ; and that, in the nieantime, the dgfendant 
bo restrained from endorsing or jiarting with the said Governmont note. 

Garth, C.J. — I agree in the main with my brother \ViHTJ:’s judgment. 
Ho has gone vory fully into the facts, and it is only necessary for mo to 
express my opinion shortly. I confess, if the case had depended upon the 
moaning of the word ‘ negotiate’ in the power-of-attorney, 1 should liave been 
disposed to take the same view as the learned Judge in the Court below. 1 
see no reason why a Government note should not be ‘ negotiated ’ like any 
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other promissory note ; and if, as was suggested in the argument, the word 
* negotiate ’ has any special meaning in Calcutta, which would coniine its 
applicability to any particular class of instruments, or to any particular mode 
of dealing with those instruments, I think evidence to that effect should have 
been given at the trial. 

It was held by the Privy Council in the case of The Hank of Bengal v. 
Fagan (5 Moore’s 1. A., 27), that a ]>ower to endorse a Government (.082] 
note of tliis kind authorized an endorsement of the instrument by way of 
pledge ; and upon the same iirinciple it seems to me that a power to negotiate 
such a note would authoi'ize ith negotiation by way of jdedge. 

These notes are negotiated in mucii the same way as an ordinary pro- 
missory note, — that is t(i say, l)y endorsement and delivery in the first 
instance, and afterwards by doliv<u-y only ; and endorsement seems to mo 
to be only one mode of iiegotiaLion, the word ‘ negotiate ’ being the more 
comprehensive term of the two. 

Hut this case does not deiiend, in my opinion, u])on the meaning of the 
word ‘ negotiate, ’ nor of any other word in the power-of-attorney. It involves 
a diti'orent and much broader question than that in the case of The Bank 
of Bengal v. Fagan (5 Moore’s 1. A., 27). There the transaction in respect 
of which the pledge was made was nerfectly honest and unimpeachable. The 
borrower of the money effected the loan on his own account, and the only 
question was, whether he had authority under the power-of-attorney to 
endorse, by way of pledge, the Government notes belonging to his brother ; 
arul the Privy Council luild, that the word ‘endorse ’ gave him that i)ower 
without reference to the purpose for which the endorsement was made. 

But in this case the plaintiff’s real object is to impeach the whole trans- 
action between Messrs. Nicholls and the defendant as a fraud upon himself, 
for which, from beginning to end, Messrs. Nicholls had no authority, and it is 
to be regretted that tlie plaintiff did not put his case upon this broad ground, 
and ask for relief as regards the promissory note, as well as the Government 
pa])or. He did take that course in the letter that was written before the suit 
was brouglit, and why he should have omitted to do so in his plaint it is 
perhaps not easy to cNplain. 

r cannot help thinking that the separation of the (luostion of pledge from 
that of the original loan has had a tendency to divert the argument, as well as 
the attention of tlie Court, from that which is the true issue in the cause ; 
and I fear it may have been the means of inducing the learned Judge 
in the [933] Court below :o take what we consider to be an imperfect view 
of the matter. 

It seems to me now, looking at the question in its proper light, that the 
plaintiff had a right to unrip the whole transaction. 1 cannot doubt that if 
ho had sued to liave the promissory note <lelivored uj) to be cancelled, on the 
ground that the loan itself was unauthorized and fraudulent, the defendant 
would have had no answer to the suit. Tt is clear that Messrs. Nicholls & Co. 
had no authority to borrow in the plaintiff’s name ; indeed, it is not pretended 
that they had sucli authority, and the promissory note, although the plaint 
ii.sks no relief in that respect, is in fact so much waste paper. 

Then how can thesecurity stand if the loan is negatived, and the promissory 
note is invalid ? I think that the whole transaction is a fraud, and a nullity 
from beginning to end. The return of the Government paper is claimed upon 
that ground, and I think that the omission to ask relief as regards tlie pro- 
missory note will make no substantial difference in the result of the cause. 
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The plaintiff will have a decree in the terms r#f iny brother WHITE’S judg- 
ment, and he will also have his costs in both Courts on scale No. 2. 

Appeal allowed. 

Attorney for the Appellant : ^Ir. ('arrtillier.s. 

Attorney for the Resi)ondont : Hahoo Kallunallt Miller. 
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Present: 

Mr. Justice McDoneee anj) lln. Justue KiEiiD. 


Tari ny Dehee Plaintiff 

ver.s //.s 

Sliaiua Churn Mittcr Defendant.' 


Payment to stay Jinal .sale — Pufnnent to zamnular — 7iVr/. F/// o/ /.V/.9, .s. IS. 

Tliti dircctiun in E3 of Ror. VIII of ISIO, that, money piudinio Court l;\ n t:ilur|diiL’ in 
order to stay the fiiuil sale shall lu; deductod from an\ claim of rent that may at the time l)o 
pcndiiiR on .iccouiit of the yc.ir (a* iiiniitlis for which the notice of .^ah' may have been pub- 
lished, is satisfied b\ pa>mciit not inh) Court, but to tlic /amindiir. If a stricth literal 
construction were put upon tlio words ‘ into Court ’ no payment efTcctiial to stay the sale 
could be inadt!, for ‘the ('curt ’ has nothing to do with tliesc sales, which .ire managed by 
the Cnll(*ctor. 

Baboo Trailohya Nath Millet and Baboo Pm/i Pandit for the 

Apjjellant. 

Baboo MoIliiiu Moluui Hoy and Baboo Auand irnpal Paht for the 
Respondent. 

The facts of this case sufficiently appiuir from the Judgment of the Court 
(McDoNELL and FlEEI), JJ.}, which \vas delivered by 

Field, J . — The idaintiff in tliis case is a patnidai*, and tlie rent jiayaldcby 
biin to the zaniindar is Rs. 1)22. The dclendaiit is darpainidar, and tlie rent 
payable by him to the patnidar is Rs. 1,022. Under the terms of the dar- 
patni kabuliat the dar])atni(l-ir is to pay the zamindar’s rent, - -^e., the Jiead 
rent. It thus appears that the actual aitioiint payable by tlie daipatnidar to 
the putriidar for each year is Rs. 100. 

The present suit is brought to recover the sum of Rs. alleged 

arrears of the ejarpatni rent, with interest. This [955] amount has been 
obtained by making an account extending ovoi' the years after 1274 (1867). 
In this account the amounts i)aid by the daipatnidar, as well to tlie patnidar 
direct as to the zaniindar, are credited to the oldest arrears of the entire 
amount of darpatni rent. 

♦Appeal from Appellate Decree, No. lOSH of 1880, against the decree of J. p. (Ipunt, 
Ebq., Judge of Hooghly, dated tho -iTth H.iy 1880, revorbing the decree of Baboo Sreenath 
Roy, Subordinate Judge of that dibtrict, dated the 10th July 1870. 
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The essential question in the case is, as the District Judge says, a question 
of approjiriation of payments. The District Judge is of opinion that what the 
parties intended was, that tlie [rayinonts of each year sliould be credited to the 
rent of that year, and that any portion of the annual rent unpaid at the end of 
tlie year should constitute a separate debt and should not be carried on in a 
continuous account ; in otiier words, he finds that, within the meaning of s. 60 
ol the Conti’act Act, there were circumstances in the case indicating it to be the 
intention of the parties that all payments made within the year should be 
CJ’edited to the rent of the current year, and not to arroai’s of past years. 
Wo think that this is a linding of fact with which we cannot interfere in 
second ajjpeal. 

It has been further contended before us tJiat, in arriving at his conclusion 
ui)on the (juestion of appropriation of payments, the District Judge has erred in 
applying the provisions of s. 13 of Reg. Vlll of 1H19 to the parties to the 
present case. We think that, (pjitcj a])ai‘t from what the District Judge says 
as to the api)Iicability of s. 13 of the Regulation, there is sufficient matter in 
his judgment to show tliat, twen a])art from the section of the Regulation, he 
would have ai rived at the conclusion at which he has arrived ui)on the question 
of appropriation of payments. 

As to the applicalnlity of cl. 3, s. 13 of Reg. Vlli of 1819, it is contended 
that the direction of this clause that money paid in order to stay the final sale 
shall be deducted from any claim of rent that may at the time be pending on 
account of the year or months for wliich the notice of sale may have been 
published, applies only to |}a\ments made into Court, and that, in this case, 
the payments were not made into Court but to the/amindar out of Court. The 
District Judge has found as a fact that the money was paid in each instance 
after the ‘ashtomi’ a])plication undtu’ the Regulation had been [936] made, and 
in order to stay the sale ; and he considered that the staying of the sale is the 
substance of the thing, and that the paying into Court or paying to the zamin- 
dar out of the Coiut is immaterial. We are not prepared to dissent from that 
view of the law ; and, as already observed, even if we were, we think that 
tliere is sullicient matter in the District Judge’s judgment to show tJiat, 
apart from the consideration of s. 13 of the Regulation, he did arrive, and 
w'ould have arrived, at the conclusion at which he has arrived upon the evi- 
dence before him indicating tlie intention of the parties as to the appropriation 
of j)aymonts. 

Wo may, how^over, observe, tliat if a strictly litoral construction were put 
ui)on the words ‘into Court,’ no payment elfoctual to stay the sale could bo 
made, for ‘the Court’ lias now notliing to do with these sales, wliich are manag- 
ed by the Collector. 

We think, therefore, that the a])peal must he dismissed. Rut as there is 
no doubt that these old arrears of the annual rent have not been paid, we think 
it fair to direct that each i)arty shall bear his own costs of this litigation. 

- [pijea I d i smtssed. 


NOTES. 

[This C.ISO affirmed on uppc.n to the Privy Council in (1881) 10 Cal. 001 P. C. See 
the Rotes to that eabc. ] 
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[8 Cal. 986 : 10 C. L. R. 877 : 7 Iiid. Jur. 86] 

APPELLATE CIVIL. 


The 10th Men/, 1SH2. 

Present ; 

AIh. .Trstick Fiei.i' and Mr. .Ilstue Bosk. 


Cham Surnokar Defomlant 

irr.'iiis 

Dokouri CInuulei' Thakoor Plaintitl. ' 


Easmient — Tmph(‘.d ejrunl -Moilrx of iicquiriwi raseDiiiud^ — LimitiUioii Act 

(XV of JST7), s. 

Ill a suit for au iujunctinn In tVKlrain thit dcfciidant from iisiii^ :i path on the plain- 
tifT’s land it .'ippoaivd that the land held b\ the plaintifT and di'fendant had originally 
belonged to one owner, and that tlie plaintilT and the defendant had obtained their respective 
teneineuts more than twenU years previousU . 'Hie. path had birii adinittedl> made by the 
original owner, but the plaanti/T ronteiided th.it wlion he pureha.sed the land hi} had closed 
the path. 1’his the ^lunsif dislielievod, and refused the injiinetion. 'I’hc District Judge, 
treating. [987] the ease as if it fell under s. *2(1 of tin* liiimtatinn Aet, and being of opinion 
that the defendant had not proved twenU years* peaceable, open, and uninterrupted oxcreise 
of the right of wav, gave the plaintid a decree. 

that the mode of ac(|uiring an easement provided liy s. ‘2(1 of the Limitation Act is 
not the onl> way in whiidi an easement mav lie aeiiuired, but an easement may also bo 
acquired by implied grant. In the present e,ise the use of the path miglit be ab.solutely 
necessary to thii enjovment of the dt fendant's tenement, in which case there would be an 
casement of necessitv ; or the iisi* of the path, though not absolutelv necessary to the enjoy- 
ment of the defendant’s tenement, might be neces.sary for its enjovment in the state in 
which it was at the time of severance, and in this ca.se, if the easi'inent were apparent and 
continuous, there would be .i presumption that it p.is.sed with the di feud.int's tenement. 

Biihoo Jachih i'lunuJcr Soul for tlio Appellaiif. 

Bsiboo (rurudasH Banerjeo for the Rospoinleiit. 

Thk facts of this case sutliciontly appear from the Judgment of tlie 
Court (Field and Bose, JJ.), which was delivered liy 

* Appeal from Appellate Deeri'e, No. KilU of ISHO, against tin* dis-ree of A. J. R. 

Bainbridge, Esq., Judge of '^^oo^shedabad, dated the ‘22nd of ^l.iv 1H80. reversing the decree 

of Baboo Auant Ram Ohose. Second ]\Iunsif of Berharnport', dated tlie .‘list |)e.i;ember 1879. 

* [Sec. 2(1 : -Where the access and Use of light or air to and for any building have been 

peaceably enjoyed therewith, us an ea.semeiit, and as of right, 
Acquisition of right to without interruption, and for twenty ye.irs, and where any way 

ca.sements. or water cour.se, or the use of any water, or an> other easement 

(wliether allirmativc or negativi') has lieeii peaceably and 
openly enjoyed by any person chiiiiiiiig title thereto as an easement and as of right, with- 
out interruption, and for twenty years, the right to such access and use of light or air, way, 
water course, use of water, or other casement, shall he absolute and iudefoasiblc. 

Each of the said periods of twenty >ears shall he taken to be a period ending within 
two years next before the institution of the suit wherein the claim to which such period 
relates is contested. 

—Nothing is an interruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or enjoyment by reason of an ob- 
struction by the act of some person other than the claimant, and unless such obstruction is 
submitted to or acquiesced in for one year after the claimant has notice thereof and of the 
person making or authorizing the same to be made.] 
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CHARIT SIIRNOKAR 1>. 


Field, J.- In this case the plaintiff brought a suit to obtain a perpetual 
injunction restraining the defendant from using a path which runs over the 
land and premises admittedly belonging to the plaintiff. The learned Judge of 
the lower Appellate Court says, that it is an admitted fact that the plaintiff's 
premises and tlie defendant's premises, wliich adjoin, originally belonged to 
the same owner, and it appears that tlie plaintiff and defendant obtained their 
respective tenements by purchase more than twenty years ago. When I say 
“ the defendant” J include the defendant's prodeces.sorin title, because, although 
the defendant himself iiurchasod seventeen or eighteen years ago, he is for the 
purpose of this suit entitled to add the time during which liis immediate pre- 
decessor, (jya Nath, lield tiie particular tenement. The defendant's case was, 
that the two tenements hehinged to the same owner ; that this owner 
constructed the ghat and the ])ath now used by him (defendant), and that this 
ghat and ])ath continued to he used for more than sixty years. The plaintiff 
on oath admitted that the jiathway had been in existence wlien the two tene- 
ments belonged to the same owner, hut lie added that he liad closed the patli 
after ])urchasing his [lortion of the property. 

[958] The Munsif disbelieved tiie iilaintitT’s statement as to the closing 
of the path. He says, — “ there is no trustworthy evidence to show that the 
pathway was discontinued by him.” 

It, therefore, ai)poared to liim tliat the plaintiff was not entitled to 
succeed, and ho refused the pravor for an injunction. The ease then went 
before tlie District Judge, and the District Judge treated the case as if it were 
one falling under s. 20 of the Ijiinitation Act, and being of o])inion that the 
defendant had not proved twenty years’ ])oacoahle, open, and uninterrupted 
exorcise of the right of way, he gave the plaintiff’ a decree. 

It appears to us that the learned District Judge has been in cri*or in the 
manner in which he has dealt witli the case. It has been decided by the 
Privy Council that the mode of actpiiring an easement provided by s. 27 of Act 
IX of 1H71, and by s. 20 of the present Limitation Act, XV of 1877. — /.<?., by 
enjoyment as of right, without interriiiition and for twenty years, is not the 
only way in which an easement can he acquired, and that this provision of 
law was not intended to interfere with other modes of acquirement. See 
Maharani Jtajrooii Koocr v. Sifcd Ahdu! ITo^srin (L. R., 7 I. A., 240; S. C., T. L. 
R., 0 Cal., 394) also, Jo///// Mahtav. Jiajnn il/u/z/a (1. L. R., 0 Cal., 812) and 
Punja Knvarji v. Bai Kuvar (1. L. R., 0 Bom., 20). In the present case the 
defendant did not allege that he had acquired an easement by twenty years’ 
uninterriqited enjoyment as of right. Ilis case was that the two tenements 
originally belonged to tin- same owner; that while this unity of possession 
continued, the i>ath and the ghat wore constructed by the single owner ; and 
that, when the two tonemcTits became the proi)erty of separate owners, this 
path over the plaintiff”s tenement continued tc ho used by the owner of the 
other tenement , in other words, the defendant alleged an implied grant. This 
implied grant might arise in one of two ways ; (i) The use of the path and ghat 
might he absolutely necessary to the enjoyment of the defendant's tenement, 
in which case, there would be an easement of necessity, (ii) The use of 
the path and gliat, though not absolutely necessary to the enjoyment of the 
defendant’s tenement might he necessary for its enjoyment in the state in which it 
[959] was at the time of severance; and in this case, if the easement were 
apparent and continuous, there would bo a presumption that it passed with 
the defendant’s tenement. This latter case is discussed in the books under 
the principle of the disposition of the owner of two tenements {Destination du 
pere de faviil/e). See Gale on Basements, 5th edition, pp. 96, 97 and following 
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pages ; and as to right of way. p. 103 note, p. 124 note, and P///^r v. Carter 
(1 H. and N., 922). This principle is just and fair and accords with com- 
mon sense. It is inT consonance with the rule of justice, equity, and good 
conscience, which must guide the Courts in the absence of positive direction 
by the Legislature. In the present case it apjiears to us that if the path 
and ghttt were made and used when the two tenements belonged to the 
same owner, aind, as alleged by tlie defendant, continued to be used by the 
proprietor of the defendant’s tenement after the two tenements became the 
property of separate individuals, and if the easement is one to which the 
principle above indicated i)roi>erly applies, then the plaintiff would not be 
entitled to the injunction which lie asks. 

Tlie case must, therefore, go back to the District kludge, and he will liave 
to find whotlier ho agrees with the Munsif’s finding upon the question 
whether the jdainti If closed the path after he became the owner of the tenement 
which now belongs to him. If the plaintiff closed the path, and it remained 
closed for sucli a period tiiat non-user during this period wouhl bar any suit 
by the defendant to have the use of the patli restoretl to him, then the defen- 
dant’s right has been lost. If, on the other hand, the District Judge finds 
that the plaintiff did not, as he alleges, close the ))ath after purchasing the 
tenement which now belongs to him, the Judge will further have to determine 
whether tin's ])artiGular easement is one to which tlie principle already 
explained is applicable. 

The case must, therefore, bo reinandecl, and all costs will abide the result. 

Ciisr remanded. 


NOTES. 

[ I. MODES OF ACQUISITION OF EASEMENTS IN THE LIMITATION ACT ARE NOT 
EXHAUSTIVE— 

This was declared bv the Privy ('ouncil in (IHHO) U Cal. 304 J*.(\ Sec the noUts to that 
case ; .sw also 0 Pom., ‘20 ; 5 Mad‘ ‘2‘2G ; ‘253 ; 10 Cal. ‘211 ; 14 Cal. H3U ; 35 Cal. H51 . 

II. EASEMENTS OF NECESSITY 

The lujcessity must be absolute, for this kind of easements to ))e recognised ; this will 
not arise, if there should be any other mode of enjoyment though it should Imj attended with 
greater inconveniene.e : — (1890) 14 Ihnn. 452; (1891) Ifi Bom. 552 ; (1893) IH ihmi. GIG; 
(1893) 15 All. -270; (1H94) 19 Bom. 797 ; (1905) ‘28 Mad. 495. 

III. EASEMENTS BY IMPLICATION OF LAW ON SEVERANCE OF TENEMENTS. 

'rhe autllority of this case has been (piestioned. 

Under the English law, casements arise bv implication when the case is one of absolute 
necessity or the easements are apparent Jiiid continuous. In sneli cases, they have been 
recognised in India also (1890) 14 Bom. 45‘2 ; (BKX)) P. li. K. 173 : 49 IMi. 1900. 

In other ca.ses, English law applies the principle that a grantor e.iimot derogate from his 
own grant and if the grantor intends to reserve any right over the tenement granted, it is 
his duty to reserve it expressly in his giant. Thu^, if the servient tenement is granUid first, 
the casement is at an end unless expressly reserved (and subject to certain exceptions) : — 
WheehUni v. Jim-rotrs (1885) 10 A. C. 590; Suffiel(l\. iinnni (18G4) 4 D.Ci.J. AS. 185 ; Cnmley 
Sana v. Lightowlcr (1HG7) ‘2 Ch. Ap. 478 ; l^nion lAtfhferagc Camimmj v. Ltnuhnt draving 
Dock i'ompany ^901) ‘2 Ch. JlOO ; (190‘2) ‘2 Ch. 557 ; Uoy v. DazcUline (1904) 2 Ch. 17. The 
Ciase of Pyre v. Carter (1857) 1 H. A N. 91G on which tliis case of 8 Cal. 95G and the Tndi.'in 
Easements Act sec. 13 (d) are founded is not authoritative in England at the present day ; 
I'iiie cases above cited. 

Ikloreover rights of way arc diHcontiniionst easements, and the principles applicable to 
enntinuotiH easements ought not to be applied to (>asements of this sort : — See (189.3) 15 All. 
270 ; (1893) 18 Bom. GIG ; (1899) ‘2G Cal. 311 ; (314); 51G ; (5‘20). 

The recognised exceptions are easements of ahsulutc necessity; mutual and reciprocal 
eaBomonts ; conveyances forming part of the same sehome or transaetion : — Russell v. Watts 
(1885) 10 A. C. 611; cases arising on partition ‘28 Mad. 495; (1899)3 C. W. N. 409; 407.] 


4 CAL.— 84 
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OUNGAmiUn SIIIKPAR &C. V. 

[960] APPELLATE CIVIL. 


The -mh May, ISSH. 

Presknt : 

Sill RlCHAKDSCiAimi, KT., CHIKP IrSTICR AND Mil. JUSTICE MlTTUll. 


Gungadllur Sliikdar aiul otli«rs Dofentlaiits 

LUTStiS 

Ayiinii<l<lin Shah Jiiswas PlainiilT. 


LaiuUord nvd truant- (Irani of land — l^rrsmnjdion as to nature of trnurr — 
Krret/on of hinidnujs- -JIasiu /and- Suit to evict. 

Wlioro it is Hint liuuls wero iu»t lot out for sipjri fill tu nil purposes, but that they 

had apparently Imumi lot out iiiori; than sixtv years hofon' suit for building purposes, the 
defendants’ anecsturs, Iiaviiif? erected thereon a house more than sixty years before suit and 
hii\iiig, with the defendants, resided there from first to last, the Court is at libert> to 
presume that the land was granted for building purposes, and that tlie grant was of a 
permanent eharaeter. 

J*rnsfmiin Cnomar Chatterjeo v. Jfujnn Noth Bif.’tnel' (10 0. L. lit, iib) followed. 

Vrosimno Cmmaree l>cbea v. Sfieil' Hutton Bcjtan’jt (I. Tj. R., 3 Cal., (»0(>) distinguished. 

The plaintiff was the holder of a i)atni right in a certain tahuj, and 
had obtained conlirination of his title to the patni under a deoeo, dated the 
31st March 1870, under which decree lie was init into i)ossession of the pro- 
l)erty hy the Court. He, subsequently to this decree, let out the land to ryots ; 
Imt the defendants, who were alleged to he trespassers, prevented them from 
taking possession. The plaintiff* thereupon served a notice to quit on the defen- 
dants on the 20th Septeinher 1878, and brought this present suit to evict them. 

Tlie defendants denied service of the notice, and stated that tliey had 
resided on the land without interruption for more than twelve years, tliat the 
suit was barred as being a res judicata, and that, moreover, their ancestors 
and tliemselves had resided on the land for more than sixty years ; and that 
the person who granted tlie patni to the jdaintiff’ had acknowledged the 
right of the defendants to resitle on tlie land by receiving rent from them. 

The Munsif found that notice had been duly served, anef that the 
previous suit under tluj decree in which the plaintiff derived [961] 
his title was no bar to the present suit, inasmuch as that was a suit to 
obtain iiossession of the whole mehal, whilst the fircsent suit was to evict the 
defendants ; that the land in question was homestead land containing the 
dwelling-house of the defendants, jind had never been used for agricultural 
purposes ; that the evidence produced showed tliat the ancestor of the defen- 
dants, and the defendants themselves, had resided on the land for a period of 
over sixty years, and that the defendants hail bought up the jarnai right in 
the land from a tenant of the original zarnindar; and he therefore held, that 
the defendants had an hereditary holding in the land, and had resided thereon, 
and that therefore the plaintiff liad no right to evict them. 

The plaintiff appealed to the District Judge, before whom it was admitted 
that the lands were bastu lands, and that the defendants or their ancestors 

* Appeal under s. 15 of the Tjetters Patent, against the decree of Mr. Justice FIELD, 
dated the ‘23rd February 1882, in appeal from Appellcatc Decree, No. 2343 of 1880. 
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had held this land as homestead land for sixty years : hut that no statutory 
ri^jht of occupancy had been acquired by the defendants. The respondents' 
pleader however submitted that there was abundant evidence of a mourasi 
grant for building purposes, wliich, though not in writing, was a matter of legal 
inference from the fact that the land Juid been held from generation to genera- 
tion, and as authority for this Dhunpui Sintjh v. Lroomayi Suiqh (11 Moore’s 
I. A.. 433 ; s.c., 1). W. B. (P. C.), 3) was cited. 

The District Judge held tliat that decision did not apply to bantu lands, 
hut decided the case in favour of the defendants on these grounds : (i) that the 
facts of the case raised a fair and reasonable infei'ence that the land was let for 
building purposes ; and (ii) that, as the original lessor would bo estopped from 
evicting the defendants, inasmuch as he allowed the defendants to erect l)uild- 
ings on the land witliout objection, so the plaintiff, who was in no better 
position than his ancestor, would bo bound in equity also as though he had 
granted to the defendants a building lease. He, therefore, dismissed tlio ap])eal 
with costs. 

The plaintiff ai)pealed to the High Court. 

Baboo Mokiiipi/ Mohwi Jioij for the Apj)ellant. 

Baboo Thvi Chundev Htuicrjee and Baboo Shnskee lihastui DiUt for the 
Respondents. 

[ 962 ] FlETil), J., held, that the case could not bo distinguished from the 
case of Prosonno Coomarco Dahni v. Shnk Pulton Ikparnj (J. L, R., 3 Cal., 
0116), and that the District Judge had decided the case on a point which was 
not raised in the Court of Kii-st instance, nor on any cross appeal, and that, 
even supposing permission J)ad been granted to build upon the land, such 
permission would not debar a landlord from ejecting his tenant jiftei' proper 
notice to quit, and ho therefore allowed the ai)i)eal. 

The defendants ai)pealcd under s. 15 of the fjctters Patent. 

Baboo Ba.s/i Jkharn Gliosn for the .Vppellants. 

No one appeared for the Respondent. 

The Judgment of the Court (Cakth, C. J., and MlTTER, J.) was 
delivered by 

Gartb, C. J. -In this case we think that there was quite suHicient ground 
to justify the Court below in ])resiiming a grant of a permanent nature in 
favour of the defendants’ ancestors. 

It is conceded that the land in (luestion was never let for agricultural 
purposes. It was ai)parently let upwards of sixtv years ago for building jmr- 
l)Oses ; because it is found that, after the grant (whatever it was), these 
buildings, which are of a substantial character, were erected some sixty years 
ago by the defendants’ ancestors, and that they and their ancestors have lived 
there ever since. Under these circumstances we think that the Courts below 
were at liberty to presume, if they thought fit, that the land was granted for 
building purposes, and that the grant itself was of a ])crn)anent character. 

This has been exiJained in several recent cases, and amongst others in the 
case of Prosonno Cooiunr CluUterjcc v. Jauan Nath liysdck (10 C. L. B., 25), 
to which our attention has boon called. 

If the land had originally been granted for agricultural purposes, then the 
defendants would probably had another answer to the suit, namely, thali 
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they had acquired a right of [ 968 ] occupancy. But as the circumstances under 
which the original grant was made tend to show that it was miule for liuilding 
purposes, the Courts helow were at Iil)erty to presume that tlio grant was of a 
|)ernuinent nature. 

In the case mentioned by tlio learned Judge, which bethought governed this 
case, it did not appear that the defendants or their ancestors had ever built 
upon the land or laid out any money upon it. Indeed, it was found by the 
lower Courts in that case that such kutcha buildings as were upon the land 
had not been erected by the defendants. 

We iliink, therefore, that the decision of the District Judge was right ; and 
that the judgment of this Court should be reversed, the a})pclhints being 
entitled to the costs of both hearings in this Court. 

Apjmal alloivcd. 


NOTES. 

[PRESUMPTION OF PERMANENCY BUILDINGS- 

Riniiliir prrsiiinptiniis liavu Iummi drawn from iho eroction of subslaiitial buildings whore 
the orit/iii and the purpose of the tjrnnt is not knoirn : -- 

:3‘i Gal. 048 ; ‘iT Gal. 570 ; 17 (‘al. 144 ; 7 Horn. L. R. 401 ; ‘2 C. \V. N. *273 ; 5 C. L. J. 178; 
11 C. W. N. ‘24*2 ; H (’. W. N. ‘207 ; 5 G. W. N. 858 *28 Cal. 738 ; 3 C. W. N. 25.5 ; 11 C. G. R. 
281 ; 10 ij. R. ‘21). Whore tho.\ are known, or the holding is roforablo to a grant, the pre.siimp- 
tioii will notarise : UJ Cal. ‘2*23 ; ‘25 Cal. 81)3 (Hl)(>, 903) ; 15 Bom. 71. As regards the circum- 
stanees iindor whioh though the grant is known, the grant is held to bo permanent by 
buildings having been erccoed to the knowledge of the grantor, see 21 All. 49(i P.C. and the 
notes thereto ; Ptemmar v. Mojfor, 9 A. C. 099. .SVealso the Notes to 3 Cal. 008. In 27 ^lad. 
211, the ease of 18 Bom. OG was criticised. As regards the right of occupancy in suburban 
lands, see (1889) IG Cal. G5‘2.] 
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[8 Cal. 963 : 11 C.L.R. 380: 7 Ind. Jur. 88] 

APPELLATE CIVIL. 


The 8th June, ]882. 

Present : 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Bose 


Eajdhur Chowtlhry Plaintiff 

versus 

Kalikristmi Bliatta Charjya and otiiers Defendants. 


Suit for declaration under a vioknrari xiutta Alieinative relief- Specific 

Belief Act (/ of 1877) s, 19- Civil Procedure Code {Act X of 1877) s, ^8. 

A suit to havo a mokurari patba enforced as against one co-sharci* granting it, and other 
cu’sharers who repudiate it, and in the alternative to have the salami paid for the mokurari 
patta returned, is in sui)Ktance a suit to enforce acontrsict to place tlie plaintifT in possession 
of the land under the patta and to declare his rights to it as against all the defendants ; 
and under s. 11) t of the Specific; Relief Act, the plaintiil is entitled to ask for compensation 
against the defendant granting the patta. 

Under s. *28 of the Civil Procedure (3odc, such an alternative claim may be allowed 
against one or more of the defendants. 

This was a suit brought to have it declared that the plaintiff was entitled 
to hold certain land undeJ’ a mokurari i)atta granted [984] to him by the 
defendant No. 1 ; or, in the alternative, to recover refund of the salami jniid 
for the mokurari lease. 

Defendant No, 1, on the 81st Bhadro 1282 (15th September 1875), granted 
to the ])laintiff, on payment by Inm of Rs. 250, a mokurari patta of certain 
lands, the lease reciting tliat, in the event of the lessor’s co-sharers objecting 
to defendant No. 1 treating the lands as his private i)ioperty possessed in 
severalty, then that the lessor would make up the deficiency of land from other 
lands held by liirn ; and if he failed to do so, tlieii the lessee might sue him for 
daniiiges. 

• Appeal from Appellate Decree, No. 1(>17 of 1880, against the decree of S. O. R. Rids- 
dalc, Es(i., Acting Judge of the Assam Valley Districts, dated the 16th May 1880, atlirming 
the docr(?c of Baboo Shib Pershad Chuckerbutty, Sadr ]\Iiinsjf of (iowbattcc in Zilla Kiim> 
rup, dated the 81st December 1871). 

t [Sec. J9 : — Any person suing for the specific p<*rf«>rjnancc of a contract, may also ask for 
coiii£)eiisation for its breach, either in addition to, or in substi- 

l*owcr to award compeii- tution for, such perforiTKince. If in tiny such suit the Court 
sation in certain cases. dccid(;s that specific {xu-formance ought not to be granted, but 
that there is a contract between tin; parties which has been 
broken by the defendant and that the plaintifT is entitled to compensation for that breach, it 
shall award him. compensation accordingly. 

If in any such suit the Court decides that .specific tx:rformaiicc ought to bo grantixl, but 
that it is not sufficient to satisfy the justice of the case, and that some compensation for 
breach of the contract should also be made to the plaintifT, it shall award him su(;h compen- 
sation accordingly. 

Compensation awarded under this section may 1x3 assessed in such manner as the Court 
may direct. 

Explanation , — The circumstance that the contract has become incapable of specific 
performance, docs not preclude the Court from exercising the jurisdiction conferred by this 
section.] 
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The i)atni ryots of defendant No. 1 and his co-sharers ejected the plaintiff, 
and tlic plaintiff then brought the present suit. Defendant No. 1 admitted the 
terms of the lease, but his co-sharers, the other defendants, repudiated it, 
stating that the land leased had never been partitioned, and objected to the 
form of the suit. 

The Munsif found that the jjroperty had never been partitioned, and that, 
, therefore, the lease could only operate against the share of defendant No. 1 ; 
and refusing the plaintiff the precise relief asked for, ho affirmed the plaintiff’s 
right to the lease against defendant No. 1, and further refused to grant 
alternative relief. 

The plaintiff ap|)oaled to the District Judge, who, agreeing with tlie decision 
of the Munsif, dismissed tlie ap])eal. 

Tlie plaintiff appealed to the High Court. 

Baboo Bhobanu Chum Unit for the Appellant. 

No one appeared for the Kespondents. 

« The Judgment of the Court (Garth, C. T., and Bose, J.) was delivered by 

Garth, C. J. -We think that the lower Appellate Court has taken an 
erroneous view of this matter. 

The plaintitf’s case is, that the defendant No. 1 granted to him a inaurasi 
patta of the land in question, professedly for liimself and the other defendants, 
Nos. ‘J to 7, who are co-])roprietors with him ; and it ai)pears that the jdaintiff 
entered upon the land and i)ai(l rent under this patta. 

[963] But then the defendants Nos. 2 to 7, instead of confirming the 
contract that had been made for them by the defendant No. 1, repudiated it, 
as having been made without their authority ; and in consequence the plaintiff 
was ejected. Me therefoi’e brings this suit against all the defendants for the 
])urpose of having the contract, which the defendant No. L made professedly 
for hiinseif and his co-defendants, enforced against them all ; or, as an alter- 
mdiive, he claims to liave the Rs, 250, which he paid by way of premium for 
the inaurasi patta, n^storod to him. 

J^oth the lower Courts have found that the pl.aintiff is not entitled to have 
his inaurasi iiatta confirmed, because the defendant No. 1 had no authority to 
grant it ; and with that part of the decree of the lower Courts we have no 
l)owor to interfere. 

But then in the Courts below the plaintiff iirossed his alternative claim 
for the Rs. 250 under s. 19 of the Specific Relief Act, and both Courts have 
found that a case of this kind does not come within that section. 

The lower Courts do n )t consider that the suit is one to enfoice a contract : 
and they say that the plaintiff has no right to sue for alternative claims, - one 
to establish his right to the land, and the other for a refund of the Rs. 250. 

Looking only at the form of the plaint, there is much reason in that view. 
But looking to the substance of the claim, wo think that this may well he 
considered as a suit to enfoice a contract (the patta), to place the plaintiff in 
])ossession of the land under that patta, and to declare his right to it as against 
all the defendants (see s. 4 of the Specific Relief Act) ; and if this is so, then 
under s. 19 the plaintiff had a right to ask, as an alternative claim, for com- 
pensation against the defendant No. 1 for his breach of contract, such 
compensation being measured by the Rs. 250 which he paid by way of premium, 
loss the very small sum which would represent the short time during which the 
plaintiff was in possession of the jnoperty. This is certainly the substance 
and justice of the case ; and wo think that the lower Courts should have 
view^ it in that way. 
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Then the only question is, whether we have any ri}»l»t to [966] dispose of 
the matter here, or whether we ought not to send the case hack to have the 
amount of compensation determined. 

Wo might, witliout any very great stretch of our i>owcrs, award to the 
plaintiff the wdiole of thoBs. 2/30 by way of compensation, hut strictly speaking, 
of course, tlie amount of compensation is a (piestion of fact, and there ought 
perhaps to be some reduction, however small, from the Rs. 2/30 for the time- 
during which the plaintiiT was in ))ossession. 

The defendant No. 1 (respondent) is not pi-esont heni; so we have no 
means of asking him to consent to any sum ; and theiefore we tliink the best 
thing we can do, in order, if ])ossihle, to save ex])ense to l)ot]i pai’iies, is to 
remand the case to the Court below to ascertain the proper amount, unless the 
first defendant will consent to a decree for Bs. 230, with costs in the two lower 
Courts, hut not in this. 

The plaintiff consents to these terms ; luib if the defendant No. 1 does 
not consent to them, then the case must go hack to the lowei- A])]jellaie Court to 
ascertain what the compensation should he. The Court will prohahly then 
giv'e tlic plaintiff a larger amount than we propo.se to give him now. 

The decrees of the Coin-t below will, therefore, ho reversed, and, subject to 
the first defendant’s consent, the decree will he for the jilaintifi' for Bs. 230, 
with costs in the lower Courts, each party paying his own costs in this. If 
this decree is not consented to by the defendant No. 1, the cas(^ will go hack 
to the lower Appellate Court to ascertain the amount ; and in that case 
the costs of the remand, and also the costs of the lower Appellate Court in 
ascertaining the amount, will he ])aid by the defendant No. 1 . 

We should add that, under s. 28 of the Procedure Code, we think that 
this alternative claim, to which the plaintiff is entitled, may he made against 
one or more of the several defendants. 

Appeal allowed. 


NOTES. 

[JOINDER— ALTERNATIVE CLAIM 

Sco HukmChand Civil Procedure Vol. 1 (P.)00) pp. 120, 421 whore this suhji'ct is al»ly 
dealt with, under the suggestive heading, ‘ joinder as defendants (d ^lersons whose liahiliU 
depends on phiintitPs option or on facts as they may be found.’ 

.SV(Mi1so(1‘)0.'5) 29 Mad.r»0(r,l) IC M. L. J. :t9 ; (1H94) 19 Mad. 211 4 M. L. J.2KH(292) ; 

29 Cal. 257 (2(i0) ; :J1 Mad 252 (257): IS JM. L. J. 238.] 
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CHUNEE MUL JOHARY &C. V. 


[ C.L.R. SIS] 

[987] APPELLATE CIVIL. 


IVw J^th June, 

Present : 

Mr. JirsTicR FiUTiP and Mr. .IrsTifE Macpherson. 


Chunoo Mill .Toliiiry and otliers Plaintiffs 

versus 

Erojo Nath Roy Cliowdliry and otliors Defendants. ' 


liedi si ration Act (Ilf of 1H77), s. Hit CerUficate of (Juardianship Act (XL 
of 1 Hi, h)— M ajor! tu Act (IX of IH75), s. H. 

The ohjecl, <»f s. .'15 of the U ‘>;i'<LiMtioii Act, which directs the rc'gistcriiij; officer to refuse 
‘to register ii dofiiineiit if the per.soii by wlioin it purports to hce.xecuted appciirs to he a minor, 
is, tliat if the registration authorities refuse to register on that ground, the question of mino- 
rity ma\ at once l»o brought into a Civil Court and there determined. 

'Phe making of an order appointing a guardian under Act XL of 1H5R, and not the subse- 
quent taking out of the certificate, is that by which a guardian is appointed of the person 
and propc'rty of a minor within the meaning of s. of the Indian Majority Act (See Stephen v. 
Stephen, ante,p. 714)- 

Baboo Mohesh Chunder Chowdhry^ Baboo Hreenath Dass, and Baboo 
Bunnhee Dhnr Sen for tbo Appellants. 

Baboo Trailokfianath Mi tier and Baboo Kally Churn Banerjee for the 
Respondents, 

The facts of tliis case sufldciently appear from the Judgment of the Court 
fFlETiJ) and MA(;phERSoN, JJ.), which was delivered by 

Field, J. — Tliis is a case under s. 77 of tlio Registration Act. The plain- 
tifl*s seek to liave a mortgage deed registered, which was executed by the 
defendant Brojo Nath Roy Chowdhry. The Sub-Registrar of Howrah, who 
was the Registering Officer to whom it was presented for registration, refused 
to register, on the ground that Brojo Nath Roy Chowdhry, the executant, was 
a minor. In making this order he acted under the provisions of s. 35 of the 
Registration Act, which provides as follows : If any of the persons by 

whom the document purports to bo executed appears to the Registering Ollicer 
to bo a minor, tlie Registering Officer shall refuse to register the [968] docu- 
ment. ” Now, tlie object of this provision is undoubtedly this, that if the 
registi’ation authorities refuse to register on the ground that the executant is a 
minor, the question of minority may at once be b»'ought into a Civil Court and 
there determined ; and it is clear that this question can be decided more 
satisfactorily at the time when the last evidence of age or non-age may be 
sii])posed to l)e available tlian afterwards, it may be years afterwards, when 
this evidence is no longer forthcoming. 

An appeal was preferred against the order of the Sub-Registrar, and under 
the provisions of s. 72 of the Registration Act, the District Registrar affirmed 
the Sub-Registrar’s order. This case was then instituted, and the question 
which we have to decide is, whether Brojo Nath Roy Chowdhry was a major 
on the IHtb of November 1879 when he executed the mortgage deed. 

* Appeal from Original Pocreo, No. 14t2 of 1881. against the decree of Baboo Kedareseur 
Roy, Subordinate Judge of Hoogly, dated the 29th December 1860. 
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In order to determine this question wo luive first to decide whether the 
Indian Majority Act (IX of 1875) is applicable, [ipon this point the Subordi- 
nate Judge says in his judgment : '' It lias iieen argued by the defondants 

that the grandfather and the mother of the executant were ordered by the 
Judge to be his guardians under Act XL of 1H58. lie is a minor until he 
attains the age of twenty-one years under s, 3 of the Indian Majority Act. 
The plaintiffs’ pleader, in answer to this contention, saystluit as the certificate 
of guardianshij) was not taken out by tho said grandfather and the mother, tlie 
said section does not apply ; but I do not think the contention of the plaintiffs* 
pleader is a valid one, for though n<j certificate was actually taken out, they 
were appointed as guardians by order >1 tlie Disti iet dudge, and they all along 
acted as guardians of Brojo Nath. ” 

It appears to us that the view hero taken by tlie Subordinate Judge is 
coi rect. It is not denied before us that an order was made imdei’ the provi- 
sions of Act XL of 1H5H by the District Judge, and \\('. think that the making 
of the Older and not the subscfiuent taking out of the centificate, is that by 
whicli a guardian is appointed of tlie person or ])ro]wly ^'f a miiuir within tho 
meaning of s. 3 of tlie Indian Majority Act (IX of 1875). 

[969] We then come to the evidence, fn dealing with tho evidence tho 
Subordinate Judge has iilacod the burden of proof upon the drdendants. It is 
not contended before us that the burden has Ikmmi improperly [ilaced, and we 
will assume, for the purposes of ibis case, that tho bin*den of pi‘oof iloes rest 
upon the defendants. 

There is no ground of ap])oal that eviilence, which is by law irrelevant, 
has been received on the jiart of the defendants. N(5vei theless, as wo are 
bound to form our owm independent opinion upon Iho evidfmee, we think w^o 
cannot allow our minds to be inlluenced by matter which has been admitted 
upon the record, but is clearly irrelevant. (His Loj’dshi]), alter reviewing the 
evidence as to tho minoilty of Brojo Nath, continiuMl.) 

We think that the balance of evidence is in favoin* of the case made by 
tlie defendants; and in this view W'o find that Brojo Nath was a minor on tho 
18th of November 1879, and therefore that tho legistration authorities rightly 
refused registration of the instrument. 

The ajipeal will he tlismisscd w ith costs. 

Afijiral (hsvusscd. 


NOTES. 

[I. DATE OF COMMENCEMET OF GUARDIANSHIP DATE OF THE ORDER OR DATE 
OF THE CERTIFICATE (XL OF 1858) 

There wore two sets of authorities in the ("alentta Higli (Vmrt, one holding that the issue 
of the certificfife was tho proper date:— (IHsM) U Cal. UOl ; (IKHC) l‘i Cal. ; (1^80) 13 
CjiI. 219 ; See also (1888) 13 Bom. 2H5 : the other set. of aiilhorities held the date of fhe order 
to be the’starting point (188‘2) 8 Cal. 907 : (IHHO) 11 Cal. .0.^ ; (]8H7) 1/3 Cal. 10 ; the Privy 
Couneil rever.sed (188C) 12 Cal. 5-12 in (18.89) 17 Cal. 317, see at p. 3/30 from wliieh it would 
.appear that tho view in this cas(! is correct. 

The question doe.s not ari.se under V''!!! of 1890. 

II, REGISTRATION -MINOR— 

Though exceiitioii .should be n*fused, the registration i.s not vitiated on the more fact 
of minority : — (1894) 21 Cal. 872.] 


4 CAL.— 85 
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I.L.R. 8 Cal. 970 the empress v. prankhtshna surma [18821 

[8 Cal. 969: 11 C.L.R. 6] 

APPELLATE CRIMINAL. 


T/i/^ Juno, 18 H 2 . 
rilKSENT : 

Ml*. JirsTicK Wilson and Mil Ji'STICe Macpherson. 


Ill tho miittcM' of the Petition of Prarikrislina Surma. 


The Empress 
rrrstis 

Prankrishna Surma. ’* 


Kidnnppinq — AhtHment — Pouul Code (Act XLV of ISGO), ss. 109 , 308 — 
Hiqht to cHstodi/ of children, 

A mother c.iiiinot h:ivo ji nj<ht to the eiistoclv of her legitimate children adversely to the 
father. Ordinarily the custody of tlie mother is the custody of the father, and any removal 
of tho ehildron from place to place by the mother ought to he taken to bo ennaistont with tho 
right of tho father as guardian, and not as a taking out of his keeping. iJut where a Hindu 
woman left her husband’s house, taking with her her infant daughter, and went to the house of 
[070] d. and on tho .same day the daughter was married to /i, the brother of A, without the 
father’s consent, it was held that J was rightly convicted under ss. 109 and 3(>3 of the Penal 
Code of abetting the olTenee of kidnapping. 

Baboo Doorqa Mohnii Dofm for llie Petitioner. 

Tlie Deputy Legal Remeinbnincoi* (Mr. Kilbu) for tlie Crown. 

The facts of this case sullicicntly a])])car from the Judgment of tho Court 
(Wilson and Mac’PHERSON, J.L), NNinch was dclivorcd by 

Wilson, J. Tho conviction in this case was one under ss. 109 and 363 
of the Penal Code for abetting the offenco of kidnapping. Upon the appeal 
two questions w^ore argued : ./I'/wf, whether the substantive offence was com- 
mitted ; secondly, whether there was siiflicient evidence of abetment. The 
second question wo may dismiss at once by saying tliat if the substantive 
offence was committed, there was ample evidence of abetment. The real ques- 
tion is as to the kidnapping. Tlie facts proved appear to be the following: — 

Parameshwari, the wife of IJma Churn Pattuk, left her husband’s house 
at night, taking with lier a daughter of six or seven years old ai^d a son still 
younger. She went to tho house of a cousin of her, wlio lived in a house in 
the same homestead with tho accused and his younger brother Guru Dass. 
The same night Parameshwari gave her daughtei in marriage to Guru Dass. 
Tlie leaving of her husband’s house with the daughter and the marriage of 
the latter to Guru Dass took ])laGO in pursuance of a previous arrangement 
between Parameshwari and the accused : and the marriage was without the 
sanction or knowledge of the girl’s father. It was proved that Parameshwari 
had been subjected to some degree of cruelty at tho hands of her husband, but 
the Court below' did not find, nc r do w^o think it could rightly have found, 
that tho cruelty w'as such as to justify Iier in leaving her husband’s house, 
oven if that fact, had it been proved, could have affected the present charge, 
which we are inclined to think it could not have done. 

• Crirnintil .\ppe:il, No. 280 of 1882, against the order of T. F. Bignold, Esq., Sessions 
Judge of Chittagong, dated the 10th ^lay 1882. 
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There is no question that, by the Hindu law, a father is the guardian 
of his children and is ordinarily entitled to their cus- [97i3 tody. But it 
was suggested that, in tlie case of a very young child, the mother has as good 
a right to the custody as the father, and even possibly a l)ettor. So that the 
taking of the child by the mother was not a taking out of the keeping of the 
lawful guardian witliin the meanint* of s. 3G1 of the Penal Code. And in 
support of this a passage was cited irom tlio work of ]3r. Gurudass Banerjoe on 
the Law of Marriage and Stridhan, page 172. Jhit we arc unable to find any 
authority for the proposition that a inothei* can ever have a right to the 
custody of her legitimate children advxTso to the father. And such a view 
seems to us inconsistent with the principles governing the Hindu law in such 
matters. Of course, under any ordinary circumstances, the custody of the 
mother is the custody of the father, and an> removal of the children from 
place to idaco by the mother ought to be taken to bo consistent with the 
rights of the fatlier as guardian and not as a taking out of his keeping. But 
the present case is very peculiar. The mother removed the girl from the 
father’s house for the tjxpress jjurpose of marrying her without his consent, 
and thereby depriving him for ever of her guardianship and custody. 
This did, we think, amount to a taking out of the keeping of the lawful guardian. 
The conviction is, therefore, right. 

Conoirtiuu (illirnicd. 


NOTES. 

[6'cc (1900) M;ul. ‘281 JO M.L.J. 105 -18 Weir 819 (851); (1902) 15 C.P.L.R. 
185. 1 


[8 Cal. 971 7 Ind. Jur. 89] 

OEKHNAL 


The 9th Jnhj, 

Present . 

Sir Richakd Garth, Kt., Chief J[:stice, Mr. Justice Cunnineham and 

^Iji. .Justice Maclean. 

The Phni)iess 
versus 
Pern an tie. 

Guardidnsliip of tUvfftlniifflc ('h/ld Kiduappi ntj — IjuuJut (luaidian - Pendl 
Cude (Act ACL/V uj JHdOj, \s. -ifiT 

The mother of an illcgiliiiiatc child is ils prt)|u r ainl ii.iLuimI gu.irdi.in during the period 
of nurture. And where tin' nioLlicr, on Jn'r dc.ith-hi-d, entrusts the care ot such child to a 
person, who aeeepts the trust and niaintaiiis the child, such a person is “ laulnll.N entrusted ” 
with the care and custody of the minor within the nicaning uf s. :j(;i * uf the Penal Code. 

•[See. 801 : — rWhoevn* takes or entices aiiv minor under fourteen }ears of .ige, if a male, 
or under sixteceii years of .ige, if a fem.ile, or aiiv person of 
Kidnapping from lawful unsound mind, out of tin* keeping of the lawful guardian of 
guardianship. such minor or person of unsound mind, without the consent of 

such guardian, is said to Kidnap such iinor or person from 

lawful guardianship. 

Ea'pUiiiation . — The words “ lawful guardian ” in this secLita iiieliide any person 
lawfully entrusted with the care or custody of such minor or other per .on. 

Ejr'ceptioii . — This section docs not extend to the act of aii> person who in good faith 
believes himself to be the father of an illcgitiniaie child, or wKo in good faith believes himself 
to be entitled to the lawful custody of such child, unless such act is committed for uii 
immoral or unlawful purpose.] 

67^6 



I.L.R. 8 Cal. 972 


TirK KxMPRESS V. 


The uxpliiiiritiuii u£ the words lawful guardian” in >. 301 is intended to obviate the 
difticulty the proseeiition might be put to in being bound to [972] prove strictly in cases of 
abduction, that the person from whose care the minor had been abducted was the guardian 
of .aieh minor within the meaning of the legal aeceptatiun of the word. 

The pi’isonur was charged, tried, and found guilty, under s. 366" of the Penal 
Code, for having kidnapped one Kva Klcury, in order that she might he 
seduced to illicit intercourse. It appeared from I he evidence given at the trial 
in the Sessions Court that Evu Pleury was the illegitimate child of a 
IMrs. Kleur>, who on her deat.h-hed made over tlie child, wlio was then about 
thre(5 years old, to the charge of a Mrs. Ijoreii/.tsen, and that, from that time 
up to the time of the alleged ofl’cnee Mva Floin’v had lived in the house and 
under the care and ijrotcction of ^Irs. Loronztsen. 

Kva Plciiry was, at tln^ time I Ikj offence was eommitUid, a minor under 
the age of sixteen >ears, and for the juirposes of the trial Mrs. Ijoren/tsen 
claimed to he the “ lawful guardian ” of the. girl within the meaning of s. 361 
' of the Penal Code. 

At the trial the prisoner was convicted and sentenced to three years’ 
imjirisonment, hut at the request of Counsel, the learned Judge (CUNNINGHAM, J.) 
before whom the case was tried reserved the question as to wlietlier 
Mrs. Lorenztsen could he said to bo the “ legal guardian " of the child within 
the meaning of s. 361 of the I’oiial Code. 

On the case reserved coming on before the Court, Mr. Boy for the prisoner 
contended that Mrs. LorenztsiMi was not the lawful guardian of Eva wdthin 
the meaning of s. 36J ; that even the parents of illegitimate children had not the 
legal right of guardianship lir.v v. Frilun (1 liott’s Poor Law, by Const., 
1 ). 47H, pi. 6‘Jff) cited in Macplierson on Infants, 67 ; and that Mrs. Fleury, not 
liorsclf being tlio guardian of the chikl, had no right to delegate he»‘ guardian- 
ship to Mrs. Lorenztsen F.v ijuitc (Borer (1 Dowd., 291); Burns* Justice of 
the Peace, vol. I, ii. 3H9. t iiidor English law a cliild al)Ove the ago of seven 
years can choose her own guardian — In rr L/oj/ii (3 M. and G., /347). Section 
361 w’as intendeil to protect parental rights,. and this child being illegitimate 
W'as in the eye of the law' no one’s cliild. 

[973] The Officiating Standing Counsel (Mr. Bunnerjee) and Mr. J. (/. 
Aprar Ibr the Cj'own wei’e not calhul u[)<)n ; hut referred tlie Court to lilrr v. 
Coniforih (2 Str., 1161) and K,r pm ic (Borer (4 Dowd., 291). 

The Judgment of th ) Court (Gauth, C. j., Cunningham, J., and 
Maclean, J.), was dcdiven /i by 

Garth, C. J. The prisoner was tried and convicted on the 30th day of ^Farcli 
last, upon a charge framed under s. 366 of the Peivd Code, for having kidnapped 
one Eva hdeury in order that she might he seduced to illicit intercourse. 

Eva Flciu y was the illegitmate child of a Mrs. Floury, long since deceased, 
and w^as, when the offence was committed, living in the house and under the 
care and custody of a Mrs. Lorenztsen, who claimod to be her lawful guardian 
within tluj meaning of s. 361 of the Penal Code. Eva Floury was, at the time 

* [Soc. — \Vh(X*vrr kidiiiips ctr a< diu'ts iiii\ wcmiaii wiMi intent thiit'sho may lie com- 

pcilled, or knowing it l»j bo likely that she will bo compelled to 
Kidiiiipping or abdu(!t- marry an_\ person against her will, or in order that she may be 
ing a wmn.in to compel her forced or sod need to illicit intcrc-our.so, or knowing it to be 
marriage, Ac. likely that she will be forced or seduced to illicit intercourse, 

shali be pulli^>hcd with imprisonment of either description for a 
term which may extend to ten years, and shall also be liable to fine.] 
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when the offonco was committed, a minor under the aj^e of sixteen years, and 
Mrs. Lorenztsen s claim to bo considered her le^iil L$iiardiaii was based upon 
the fact that JMrs. Floury, on liei* deatli-bed, conhdod Kvn and another child to 
her keeping ; this was some twol/e yeai*s ago. Mrs. Ijoren/lson accepted the 
trust, and has ever since had the charge of and maintained the child at lior 
own expense. 

At the trial tlie counsel for the prisoner raised the point that Mrs. Loron- 
ztson was not, at the time wlien the allog(5d offence was committed, the lawful 
guardian of Kva Floury within the meaning of s. :j()I of tlie Penal Code. 
This point was reserved by the learned Judge who tried the case, and the 
prisoner having been convicted and sentenced under s. this Court has now 
to determine wliether that conviction can be maintained. 

It was argued foi- the prisoner that Mrs. [iOrtm/.tstai was not the lawful 
guardian of Kva Floury within the meaning of s. that Mrs. Floury herself 
was not the child’s legal guardian at the time of her death, and thei-eforo had 
no right to constitute M rs. Lorenztsen, or any one else, the child’s l(*gal guardian ; 
and lastly that s. 3G1 was intended rather to [)rotect the rights of guardians 
than of minors ; and unless the alleged [ 974 ] guaidian could he recognized by 
law as such, she would not come within the meaning of the section. 

Wo think, however, that the object of that and the cognate sections of the 
Code is at least as much to protect children of tender ago from being abducted 
or seduced for improper purposes, as for the protection of the rights of parents 
and guardians ; and we also think that the somewhat liberal explanation of 
the words “ lawful guardian ” under s. 3G1 is intended to obviate the difliculty 
wliich would otherwise arise, if the pi’osocution were required to prove strictly 
in cases of tliis kind that the person from whoso care or custody a minor had 
been abducted or kidnapped came strictly within iIkj meaning of a guardian 
according to the legal acceptation of that w'ord. 

Wo cannot doubt for a moment that the mother of an illegil imato child 
is its proper and natural guardian during the period of iiurturti; and if, during 
that period, the mother dies, and commits the child, as she did in this instance 
to the care of a faithful friend, who accepts the trust, and maintains the child 
in her own house, and at her ow n expense, we think it clear that such a i)erson 
is “ lawfully entrusted ” with the care and cu-stody ol the minor within the 
meaning of the explanation in s. 3G1. 

It too frequently happens that illegitimate orphan cliildi’en, such as I'^va 
Fleury in the pi'esent instance, ai'tj those w'ho most lefiuirti the protection of the 
law ; and if pei'sons in the ])osition of Mrs. Loionztsen who, so far as it a])pears, 
was the child’s sole protector, are not to he c()Jisiilt3ied law ful gmn dians within 
the moaning of the exiJanation, the law would become j)ractieall> useless 
in a large class of eases in which its intervention is more especially needed. 

Conctclioit iiplidld. 

NOTES. 

[.SW (pjoro P.R. tiO Ci\ 21 P.L.R. V.)OV> . :J Crmi. L.J. ■2{)r> ; R.it.m L.il H20 ; (1900) 
10 ^r.L.J. 405 : 21 Mud. 2HI.] 
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[973] APPELLATE CIVIL. 

T/ifj Uh luthi'nanj, 

Pkksknt : 

i\lK. JUSTICi: McDONEliL AND MU. JUSTICE FIELD. 


Joytara Dassoo and oilujis Dol'ondants 

lU’rsus 

IMaliomed Mobanick and oLhors I *lairi till’s. " 


VaLuaiion of sutl- -Dcrnr, form and cnnicntH of — Varutncc between pleading 

and proi)f Kjcctment, Snit for — PossefiSion Thak Maps — Eoidcucc, 

Whether or not, n suit liii-; hcc'ii propi*rly valued is a preliminary question, which ought 
.to be disposed <)f liefore the c.ise goc.s to trial. 

Decrees of Court sJiould l)e drawn up l)> the Judge in such a way as to make them self- 
contained and c.ip:il)h! of execution without ndcrring to any other document. 

A jJaintitT must recover sccnndinii alUynla ct prvbatn, and no decree should be given in 
his favour on a point not raised in the pleadings, nor embodied in an issue. 

Qitfcrc . — Whether a plaintift in ejectment is entitled to succeed upon mere proof of 
antecedent undisturl)ed posscs.-iion? 

Value of thak maps as evidence of possession discussed. 

The facts of this case and the arg union ts on aiipoal are fully set out in tho 
judgnumt of tho Court. 

Mr. Branson, llaboo llem Cknndcr Bancrjee, and Baboo Jon Gobind 
Shame for tho Aiipollants. 

Mr. Bell and J3aboo Ta.rnck Nath Palit for tho Kospondents argued, that 
althougli tlio plaintil'fs did not, in theii* plaint, roly on their possession, they 
could roly on it now dvfjlash Kami nee Dossia w Jiidaa Bashince Dossia (2t2 
W. B., 390). Tho tliakbust maps wore strong ovidonco of plain till’s’ possession 
— Nobo Coomar lh)ss v. Gobind Chiinder Jiaij (9 C. L. B., 30o). The onus was 
on the defendants who had dis|jossossod tho ]ilaintill’s — Mohabeer Perskad Singh 
V. Mohabeer Singh (I. L. B., 7 Cal., 591). 

[976] ^Ir. Jiniiison in rciily. 

Tlio Judgment of Uio Court (McDonkIjI. and Ellil.l), J.I.), was doliverod 
ijy 

Field, J. —The plaintil'fs in tliis caso sue to rocovor possession of U50 lials 
of land, consisting of two ])iots. Plot No. 1, according' to the allegation con- 
tained in iho plaint, comprises 850 hals, and is said to form the southern 
portion of Tliak No. 2527, and to bo known as Mouza or part of Mouza Baut- 
para. Plot No. 2 comprises 100 hals, and is said to form the southern portion 
of Tluik No. 2581, and to constitute the Mouza or part of Mouza Bhoti Dowlut- 
pore. The plaintiffs’ case is, that these two plots and these two mouzas 
appertain to Taluk ^lahoracd Amzad and are their property, and they allege 
that they have l)cen in possession thereof. The plaint does not set out the 
title of tho plaintiff's in this property or tho manner in which tliey came to 
acquire that title. With tho plaint two thak maps were tiled. One of these 
is tlic thak mai) of Gungadhurporc, and is apparently undated. The other is 

* Appe.il from Original Decree, No. 28*2 of 1880, against the decree of Baboo Ram Coomar 
Pal Ghowdhry, Subordinate Judge of Sylhet, dated the 14th June 1680. 
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a thak map of Monza Dowlutpore, and bears date 1861. The plaint ^ives no 
boundaries of these two plots of land ; but certain portions thereof are describ- 
ed to a certain extent. One portion under the Bengali letter ha (k) is said 
to consist of lands against the tenants of which the plaintiffs obtained decrees, 
and these lands are described by plots and boundaries of those plots as held by 
certain tenants whose names are given. The other portion under the Bengali 
letter him (kh) is said to consist ‘f lands which were in the possession of 
Kali Charan and Sunatun Das, and against whom also the plaintiffs are said 
to have obtained decrees. Of the rest of the land thei’e is no particular des- 
cription beyond the reference to the thak mai)s filed wdth the plaint. 

The defence is, that the first plot of land appertains to Taluks No. 12, 
Anund Roy, No. ItS, Ilulas Hoy, No. 14, Shib Roy, No. 3f), Krishna Prosad, 
and No. 4, Rajbulluhh, in Mouza Coyahara : and that the lands of Plot 
No. 2 appertain to Taluk No. 33, Bhelanugiir, Kitta Anundpore, in Mouza 
Dowlutpore ; that there is no such mouza as Haut])aia or Bhoti Dowlutpore ; 
[977] that the lands referred to in the plaint have really been the property 
of tlje defendants, their ancestoi-s, and predecessors ; and that the idain tiffs 
have never had any title or possession therein. The wi-itten statement of the 
defendants then further avers that the cpiantity of land has been largely 
overstated in the plaint: and it gives in a schedule the boundaries of the land 
as stated by the defendants, wdio further say that the first plot contains 
500 hals only, and the second ])lot 125 hals, or 25 hals more than is stated 
in the plaint. 

The issues fixed by the Subordinate Judge, who ti‘it)d the case, are the 
following : 

(1) Whether the lands under claim had been properly valued ? 

(2) Whether the boundaries and quantity of land have boon correctly 
stated ? 

(3) Whether the jdaintiffs were in possession of the lands in dispute, 
and were disjDosscssed therefrom at the time alleged, or the defendants having 
boon in possession thoi’eof from before, the suit is barred by limitation ? 

(4) Whether the lands in dispute appertain to the mouza and taluk 
mentioned by the plaintiffs and belong to them, or to the mouza and taluk 
mentioned by defendants and belong to the latter (defendants) ? 

Now, the first of those issues is not an issue wdiicdi ought to have boon 
fixed for the trial of the case. It deals wdth a question of valuation, wdiich 
is a preliminary question that ought to be disposed of before the case can or 
ought to go to trial. As to the second issue, it is impossible that the Sub- 
ordinate Judge could have read the plaint wrhen ho fixed this issue, because 
the plaint does not give, or purport to give, the boundaries of the two 
parcels of land. The third and fourth issues aie faulty, inasmuch as they are 
in that alternative form which has been repeatedly pointed out by this Court 
to be erroneous and misleading. When the Subordinate Judge came to deal 
with these issues, ho found that, in consequence of there being no boundaries 
in the plaint, it W.as not possible for him to come to a categorical finding upon 
the second issue ; and by w^ay of getting over the difficulty, he took the 
boundaries [978] given by the defendants and ])roceeded to deal in his judg- 
ment, not with the land as described in the plaint by the plaintiffs, but with 
the land as described in the written statement by the defendants. Referring 
to the map he says : — “ I find no difficulty in ascertaining the identity of the 
lands, inasmuch as the numbers of the thaks have been mentioned in the 
plaint and the maps thereof have been filed." The difficulty which the 
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Suhordinat(3 did not o\i)oiienco has formed a very considerable difficulty 

both to lilie Jud^^es of this Court and to the Counsel who have argued the appeal, 
inasmucli as hy a mere inspection <jf the maps it is not possible to identify 
the land, either as described hy the [daiutiffs, or as described by the defen- 
dants, with any superticial art'a upon these maps. An a necessary consequence 
of ado])ting the hoiinflaries fp'ven hy the delendants, the Subordinate Judge 
was forced to hold that the (piantity of the land comprised in the first 
parcel was not H/jO hals as statc<l l>y the jdaintifl's, but 500 lials as 
stated l>y tlie defendants ; and that the (pjantity of land in the second 
parcel was not 1(K) hals, hut lials. Upon the merits of the case, 

the Subordinate Judge came to the conclusion that the title to the land 
comprised in both ])arcels was in the defendants, hut he was of opinion that 
the ]Jaintiffs had Ix'en in i)()ssession for over twenty years, and that by 
such ])ossesssion th(?y had ac(|uirod a title which must he held to override 
aiid destory I lui title which he found to he in the defendants. He says in 
one part of his judgUKsit : — “ Fn this csi.se, there being satisfactory evidence 
pf long possession on the part of the jiaintilTs and no or doubtful proof on 
the part of the defendants, I am extremely sorry to say that although ftiere 
is satisfactory (jvidence of title on tlie part of defendants, still they are not 
entitled to reap the benefit of this case.” And further on, after consider- 
ing the evidence, iui thus exi)resses himself in conclusion : — Considering 
all these circumstjiiuic^s, 1 come to the conclusion that the plaintiffs and their 
])rodocossors had been in ))osscssion of the disputed properties for twenty 
years and ui)wards ; that they were dispossessed in tlie manner aforesaid 
ill the yea)’ l‘2Hl ; and that, l)y virtue of the excellent title that accrued 
to tluMii hv ])osscssion, they are entitled to recover possession.’' He there- 
[979] fore decided the case and ma<le a decree in favour of the plaintiffs. 
That decree is in the following form: Mokuddyna decrct^ hoij. (The case is 
decreed.) Now, what the mokuddmn was which was decreed it is not very 
easy to say. Tt certainly is jiot the case made by the plaintiffs, for, as we 
have already seen, he abandoned the quantity and description of the lands 
given by the plaintiff's, which deseiiption gave no boundaries, and he accepted 
the quantity and description given by the defendants. If the Subordinate 
Judge means to give a decree for the quantity of land stated by the defendants, 
he has given the plaintiff's in resi)ect of the second pai cel more land than they 
have claimed in tlunr plaint. We think that it is not creditable to the Subor- 
dinate Judge that a decree of his Court in an imjiortant case like this should 
bo drawn iqi in a form animadverted upon and condemned by a Circular Order 
of this Coiu t dated so far back as 19th July 1807. In that Circular Order 
clear instructions were given to the hwer Courts as to the preparation of their 
decrees in accordance with the reejuirements of the Code of Civil Procedure so 
as to make those decrees self-contained and c.apable of execution without refer- 
ence to any other documents. The fulfilment of this duty is incumbent upon 
every Court of Justice, and any Judicial Officer who neglects it fails in the 
discharge of an imiiortant public function. Against this informal decree an 
appeal has been ])referred hy the defendants ; and the points which have been 
argued before us are briefly as follow : — First, it is said that as the plaint con- 
tained no boundaries, the case ought to have been dismissed ; and that the 
decree in the form in which it has been drawn is absolutely incapable of execu- 
tion, inasmuch as it is impossible for an Aineen or other officer of the Court to 
take that decree, proceed to the spot, and identify the land, the possession 
of which is thereby directed to be given to the plaintiffs. Secondly, it is 
contended that the plaintiff's did not set up any title acquired by twelve years* 
possession, and that the Subordinate Judge has, in consequence, decided the 
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o^e upon a point nc% raised in the pleadings, and which has necessarily taken 
%e parties hy surprise. Thirdly, it is said that tlie possession of the plaintiffs 
has not been proved. 

[ 080 ] Now, as to the first of these points, we think there can be no doubt 
that the decree in its present form is incapable of execution, and if we were 
about to deal with this appeal upon this first point only, it would bo necessary 
to remai^ the case in order to have a proi)er decree drawn up. 

Then, as to the second point, we think tliere can be no doubt, and indeed 
the learned counsel, Mr. Bell, in his argument, very properly admitted, that 
the plaintiffs did not make in their plaint any alternative title based upon a 
twelve years’ possession. They do, indeed, say that they were in i)ossession of 
the land, but they do not say that they were in possession for twelve years, or 
‘from before,’ or ‘ for a long time nor do they use any of those otlier general 
expressions which are to be found in plaints in this country, and which are at 
times argued to convey to the party, on the other side, the meaning, that the 
pl ajgt iff relies upon an undisturbed possession for more than twelve years. 
TMPbeing so, it appears to us that it is impossible to uphold a decree which is 
based upon a title not stated by tlie plaintiffs in their plaint, and as to which 
no issue was framed for trial in the Court below. Cases must bo tried and 
determined secundum alleyata et probata, and it is contrary to this principle, 
and may be fraught with injustice, to decide a cause ui)on a j)oint not raised in 
the pleadings, nor embodied in an issue, and to whicli, in consequence, the 
attention of the ])arties was not directed at the trial so as to enable them to 
produce all the evidence relevant thereto which was available to them. Then, 
as to the plaintiff’s’ title, we have already pointed out that they do not set 
forth in their plaint any specific title, and that the only title upon which they 
can be supposed to rely is a title based upon the two survey maps. The 
survey map of Dowlutpore gives as the western boundary of this Mouzas Gunga- 
dhurpore and Rajapore. It does not mention any Monza Rautpara on the west, 
but the plaintiffs’ case is that the wdiole of Thak No. 2527 comprises three 
mouzas, G ungad hurpore, Rajajjore, and Rautpara ; and tlioy rely upon the map 
of Gungadhurporein support of this case. Now, in the first place, the two maps 
do not agree. If Rautpara were where the plaintiffs place it, /. c., in the south 
[ 981 ] of Tliak No. 2527, it ought to appear upon the Dowlutpore map, which 
it does not. Tlien, when we examine the maj) of Gimgadliurpore, it appears to 
us that this map is, on the face of it, iini)erfect and unreliable. There is, on the 
original map, or report of the officer in whose charge or custody the ma]) may 
be supposed to have been, that this original imi]) contained erasures and altera- 
tions. The map is, as we have already said, not dated. Then, as to the 
boundaries of tlie adjacent Mouzas Eiiatnagur, Kalargoon, and Joynabad, it 
is clear tluit the boundaries as sliown on the map do dot agree witli the stations 
as given in the schedule at foot. There is in the column ‘ Remarks ’ the 
following observation: — “Re it known that, on the confines of Mouza 
Sarippore, No. 2528, some of the stations having lieen excluded on behalf of 
defendants in pursuance of orders, tlie three sides do not agree with the 
boundaries. ” This observation goes to show, tJiat the map is not a correct 
reproduction of the locality and the true boundaries of estates. Then, neither 
of these maps contains any natural landmarks with reference to which the 
position of the parcels inay^ be ascertained upon a local investigation, and 
finally no local investigation has been made, or was, indeed, applied for. The 
Subordinate Judge takes certain boundaries for example : Bhosachura Khal, 
t which ho finds to be on the north of Plot 1, and Dojana Dabi, which he finds 
to be on the north of Plot 2 ; but these natural boundaries are not shown on 
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tho maps, and it is not contended tliat there is any evi^tice upon the record 
by means of which we may identify any places upon the map with these two 
natural landmarks. Under these circumstances it appears to us that thesQ 
maps are <ahsoliitely useless as evidence of a title in the plaintiffs. 

We then conig to tho third question, wliich is concerned with tho 
plaintiff’s possession. The learned counsel Mr. Bell, contended, that although 
the plaintiffs luivo not set up an alternative title acquired by possession for 
twelve years, yet tho decree of tho lower Court can be supporte#upon the 
ground tliat the plaintiffs have i)roved an undisturbed and undisijuted posses- 
sion in themselves ; and that, as against the defendants, who are wi’ong-doers, 
such possession entitles them to recover ; [982] and he contended that, even 
without j)roof of twelve years' undisturbed possession, the plaintiffs are 
entitled to a decree merely upon tho finding of the Subordinate Judge in respect of 
l)Ossession. This raises an iini)ortant and a difficult question which wo think, 
however, that it will not he necessary for us to determine upon the present 
occasion. If in our opinion the plaintiffs had proved tlieir undisturbed and 
undisputed possession of tills property, we feel hound to say that wo would 
have had hesitation in accepting the finding of the Subordinate Judge ’if^fron 
the question of title of tho defendants. That finding is based upon three 
documents, which are some hundred years old. We think we ought to point 
out that there is no evidence of the custody of those instruments. There is 
no evidence that the defendants in tho present case derive title from the ])orsons 
in whose fav'onr those instruments were executed : and further wo should have 
considerable difficulty in accepting the reasoning of the Subordinate Judge by 
which ho has satisfied himself that the lands, which form the subject of these 
instrumenls, are identifiable with the two parcels of lands which form the 
.subject of the present suit. The <iuostion whether a plaintiff in ejectment is 
entitled to succeed upon mere ])roof of antecedent undisturbed possession in 
himself is one upon which the Judges of this Court are i)erhaps not cpiito 
unanimous in their opinion and it may bo that, at some future time, this 
(piostion will have to bo laid before a Full Bench. In tho case now before us 
we think that the iilaintiffs have not succeeded in proving an antecedent 
undisturbed possession befo'e the year in which they say that they were dis- 
possessed by the defendants. In the lirst place, if we consider the thak maps 
as evidence of pc^ssession, they are ojien to the following observations : There 
is nothing to show that the persons whoso names are entered in these 
maps as in jiossession are the predecessors in title of the present jdain- 
tiffs only. In the secemd place, it is not possible to identify on these maps 
tho land in dispute with the land ii- described either in the plaint or in the 
written statement. In the third ])lacc, the map of Gungadhurporo is, on the 
face of it, imperfect and unreliable as already pointed out. In the fourth ])lace, 
[983] these maps are not signed by the proprietors or their agents, as is usual 
in the preparation of thak maps of tho (iovermnent survey ; and lastly, as 
appears from the field-book, to be found at i)ago 11 and following j)agos pf the 
paper-book, nearly the whole of the land so thaked was at the time jungle. 
Now, thak mai)s are, as has been pointed out in many decisions of this Court, 
good evidence of possession ; but the value of that evidence varies enormously.- 
In the case of a thak map containing definite landmarks and undisputed boun- 
daries signed by tho parties or their accj edited agents, and representing land 
which has been brought under cultivation, and is in the possession of ryots 
whose names are known or can be discovered from tho zamindari papers, a 
thak map is very valuable evidence of possession. ]hit tho value of such O; 
map is greatly diniinished when wo find that there are no natural landiiiarkar 
lelineated thereupon ; that the bifid was jungle when measured ; that the 
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boundaries aro' not discoverable from a mere inspection of the map ; and that 
^neither the zamindars nor their agents liave, by their signatui'es, admitted the 
correctness of the thak. The latter is the condition of the maps in the present 
case, and we thiftik that, for the purpose of pi*oving the possession of the 
plaintiff, those maps are useless, more especially as no attefnpt has been made 
by a local inquiry and measurement to identify the area of the maps with the 
locality. Jl^urning then to the other evidence which is to be found in the case, 
wo may first refer to threoimeasureinents which are said to have been made by 
the jdaintiffs.at various times. The measurement papers have been filed, but 
as to these three measurements the same remarks are a])plicablc, viz,^ that 
there is no evidence which connects these papers with the lands whicli form 
the subject of the present suit. No ryots have been called who prove that 
they hold and pay rent to the plaintiffs tor lands which can bo identified as 
the lands shown in these measurement papers. We think, therefore, that the 
case of the plaintiff's does not derive any su])poit from these me«asureinents.' 
Then, coming to the oral evidence, the testimony of all the witnesses is general 
in tli^exfcrcme. They speak of the ‘disputed land.’ They say that they saw 
L984J plaintiff's ‘ in possession.’ They say they saw them ‘ collecting rents. ’ 
All these statements are general. And to i)orsons who have liad any experience 
in the mofussil, and who know how easy it is to bring any number of witnesses 
into Court, who will readily give general testimony of this nature, the absolute 
worthlessness of such evidence reqiiii'es no demonstration. Then, as to tlio 
persons wlio are said to have collected the rents, there are irreconcilable discre- 
pancies as. to the periods during whicli they made those collections, and as 
to the order in which they succeeded one another in the discharge of this duty. 
Lastly, it is admitted by the plaintiff’s’ own witnesses, that three-fourths of 
the land is waste; and there is no evidence whatever to show acts exeicisod by 
the plaintiff's over tliese waste lands from which a Court of Justice can draw 
the inference that the iilaintiffs were in possession. In respect of the lands 
that aro said to have boon under cultivation, the tenants in possession have 
not been called to prove that they paid rent to the plaintiff’s for any land 
which can he identified with the land which forms the subject of the present 
suit. Under these circumstances we think it impossible to say that tlie plain- 
tiffs liavo succeeded in pioving an antecedent undisturbed jiossossion of the 
whole of the land as described in the boundaries given in the defendants’ 
written statement, or of any portion of it which can be identified by boun- 
daries or otherwise so as to describe it with reasonable accin acy in the decree. 
The learned counsel for the res[)ondents has ask('d us to i*enuind this case in 
order that there may be a local enquiry ; and he has urged upon us, that if 
there is a proper local enquiry made by a duly (pialilied .\meen, it will bo 
possible to identify the lands whicli form the subject of tliis litigation witli 
lands to be found in the locality. Wo are well aware of the difficulties which the 
learned counsel has had to conteiul in arguing a case which has been so badly 
prepared, so badly brought into Court, and so badly tried as this case has 
been ; but we think that this is an application to which we ought not to accede. 
The plaintiffs did not apply to the Subordinate Judge to Iiave a local investiga- 
tion made. Had they done so, and had that local investigation proved to be 
unsatisfactory [985] or infructuous in consequence of the incompetency of the 
officer who made it or for other caiuses, we think that we might fairly be asked to 
grant a remand; but seeing that the plaintiff's did not ask for a local enquiry, wo 
must presume that they or their advisers did not think that the evidence to be 
derived from this particular mode of proceeding w’ould have benefited tlieir case. 
Under these circumstances we aro unable to comply with the request of the 
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loarnod counsel to remand this case for a local enquiry. The result is, that 
this appeal must he decreed, and the plaintilY's’ case dismissed with all costs 
of hotli Courts. 

Appeal allowed. 


NOTES. 

I. VALUATION OF SUIT— A PRELIMINARY POINT— ^ 

See (PJOG) 31 Bom. 73 (77) H J?um. h. R. 885. 

II. THAN MAPS- 

Evidoiitiairv valiu* v.irii's with i*ir(;ujnsl;mcos*. — (l‘.K)()) 10 C.W.N. 835 (837) ; 35 Cal. 
G‘21 ; 14 C. L. J. 578. 

III. VARIANCE BETWEEN PLEADING AND PROOF— 

See also (1900) 3 C. L. J. 310 ; (1887) M Csil. 592 ; (1883) 7 Bom. 140 19 Cal. 507 ; 20 
All. 331 ; 12 l^hid. 292 ; 15 C. W. N. 158 8 I. (;. 11 (adverse possession not set up in plaint). 

lY. DECREES - 

Should he self-contjiined : (1890) 18 All. 311 ; hut referenee may be made to tht^udf;- 

ment, plejidiiifts and records to .isec'itain the meaning : (1898) 25 I. A. 102 ; (1891) 19 Cal. 

159 ; (1888) 10 Cal. 173 at 183 ; .sre also the Notes to 2 All. 497.] 


[ 8 Cal. 985 11 C.L.R. 2U 7 Ind. Jur. 136. ] 

FULL BENCH. 

The nth March, ISH2. 

Present : 

Sir Kichard Garth, Kt., Chief Justice, Mr. Justice Pontifex, 
Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Prinsep. 

The Empress 
versus 

Kcshul) Mohajan and others 
and 

Tlie Empress 
versus 

Udit Prasad. ■ 


J unsdictum of criminal Court — Trihntanj Mvh i Is- -Code of 
Cnmuial Procedure (Act X of lH7'^),s. 70- Foreiijn Jurisdiction 
and Extradition Act (XXI of 1H70), s. fJ — lieijs. XII, XIII and XIV of I H05. 

The prisoners, nisidents of the District of Singhbhuni, a district in British India, were 
convicted, under s. 331 of the JVnial (^)dc, at Singhbhum, of an ofTeiice committed in Mohur- 
bhunj. 

Per GAUTlf, C. J., T*0NTIFEX AND MORRIS, JJ.— -The territory of ^lohurbhunj is not 
within the limits of British India ; but, under the provisions of s. 9 of Act XXI of 1879, a con* 
victioii in British India for an nffonce committed without the limits of British India, is 
good. 

• Pull Bench Rt'fcreiice made by Mr. Justice MtTTKR and Mr. Justice MACLEAN, 
in Criminal Appeals, Nos. 395 and 390 of 1881, dated 18th August 1881, 
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Per MlttER, J.— Mohurbhunj is within the limits of British Tndui ; but seeing that the 
Tributary Mehals constitute a ‘district* within the meaning of the Criminal Procedure Code, 
and that the Superintendent of these mehals [ 986 ] has been vested with the powers of a 
Sessions Judge under an order of the (Tovernment of India, a conviction under the Penal 
Code (having regard to the provisions of s. 70 of the Criminal Procedure Code) ought not to 
bo set aside. 

Per PaiNSEP, J.— Mohurbhunj is within the limits of British India ; but the Acts which 
extends to British India do not extend to Mohurbhunj. The territory having been expressly 
placed beyond the ordinary legishition, the law in force iii British India cannot come into 
operation there until this exemption has been removed. 

The acciusod in these two cases were charged witli liaving caused grievous 
hurt to one Ramdhone Panti, in order to extort a confession. 

Tlio accused, who were policemen l)clonging to Mohurbliunj went into 
the District of Singhbhum, and there arrested Kamdhono Panti and six others, 
residents of Porla, in Singhhhum, on a charge of being implicated in a murder 
in lytohurbliunj. The men, after being arrested, were taken to Koodasai in 
Mohurbhunj. Wiiilst there, they were maltreated, and Kanidlione Panti died 
from the effects of such maltreatment after having been brought back witli the 
other prisoners to Singhhhum. The Deputy Commissioner of Singhhlium, in 
tlie exercise of special powers under s. 80 of the Criminal Procedure, tried tlie 
cases and convicted the prisoners of causing grievous hurt in order to extort a 
confession, under s. 381 of the Penal Code, and sentenced them to terms of 
rigorous imprisonment varying from one to three years and to a tine of Hs. 200. 

The prisoners api)ealed to the High Court. 

No one appeared for the prisoners at the hearing. Put a question was 
raised by the Court as to whether tiie Deputy Commissioner of Singhhhum 
had jurisdeition to try an offence committed in Mohurbhunj. 

MaceKAN, J., following the decision in the case of Hnrsrc Mohapatro v. 
Dinohando Patru (1. L. li,, 7 Cal., 523), decided on the 13th July 1H81, was 
of opinion that Moiiurhliunj formed part of British India s])ecially exempted 
from the operation of tlie ordinary law by Keg. XJTf of 1H05, and was under 
the administration [987] of Specially aj)pointed officers undei- special rules, 
and that, therefore, tlie Penal Code and Criminal Procedure Code were not in 
force in Mohurbliunj. 

MlTTEB, J., was of opinion that Mohurhluinj formed jiaitof British India, 
and considered that the Criminal Codes were in force there. 

There being a difference of opinion tlio Court referred the following ques- 
tions to a Full Bench : - 

IhL — Wliether the Code of Criminal Proeedure anti the Penal Code wore 
in force in Mohurbliunj '} and 

2 RrZ.- -Wliether, if the two Codes were not in force in Mohurbliunj, tlio 
prisoners could he tried in Singhhlium for causing grievous hurt to Eamdhone 
Panti at Koodasai in Mohurbliunj assuming his death in Singhhhum to be 9he 
consequence of the grievous hurt caused to him at Koodasai ? 

The Standing Counsel, Mr. P/i///z>v (with the Advocate-Cencral, Mr. Paul) 
for the Crown. — Tlio question is, whether Moiiurhliunj is included in British 
India within the meaning of the various Acts of the Legislature which extend 
to British India. It is admitted that Mohurbhunj is not independent of the 
British Govorriniont, and our contention is, that altiiough not an independent 
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state, Mohurbhunj is nevertheless not British India within tlio moaning 
of tlie enactments. Mohurbhunj lias boon under the paramount power 
of the British (lovernment ever since the cession of Cuttack on the 19th 
Docombor 1803. The territory of Mohurbhunj is, and always has been, ad- 
ministered by the Raja, subject to the control and interference of the British 
Government. Did the Legislature, when it enacted laws, which were intended 
to apply and be enforced in tlie wliolo of British India, intend that these laws 
should be enforced in Mohurbhunj ? if not, the territory of Mohurbhunj is not 
subject to English law. If it did intend them to apply to Mohurbhunj, the 
Government has provided itself with no machinery to enfoi’ce such laws; but, 
on the contrary, it has recognized a variety of illegal tribunals, and has itself 
created some, and has allowed the revenue to bo appropriated by the Rajas of 
Mohurhhunj. It therefore seems that the Government, [988] in its legisla- 
tive capacity, could not have intended to apply or enforce laws in a territory 
which, in its executive capacity, it has left entirely without law. The treaty, 
by wliich it is assumed that Mohurbhunj was ceded, is that of the I7th 
December J803, and by this treaty the province of Cuttack, including Bala- 
sore, wore coded in “ perjietual sovereignty” to the East India Company ; but it 
canUot be inferred that the cession of Cuttack in full sovereignty (oven 
assuming that it included Mohurbhunj) transferred anything more than the 
suzerainty or paramount power, and this view is confirmed by the conduct of 
the British Government in its relations with the various territories ceded in 
1803, and especially in its relations with the Tributary Mehals. In this treaty 
of 1803, art. x describes the chief feudatories. Tim mere cession in full 
sovereignty did not, I submit, make those subjects, who w(jre before feudatories ; 
it follows therefore that such a cession would not bring the territory so dealt 
with into “ the possession or under the government” of the East India Com- 
pany, within the meaning of s. 1 of 21 and 22 Viet., c. 106, although it would 
vest in the Last India Company certain powers in relation to the government 
of the territory within the meaning of that section. It further follows that 
the territory so dealt with would not bo part of Lidia within that sec- 
tion, for ‘India’ is there defined to mean “ the territories vested in Her Majesty 
as aforesaid, or to become vested as aforesaid ” /.£?., territories then in the jios- 
scssion or under the government of the East India Company, and which the Acts 
vest in Her ^lajesty, and also territories which might become so vested by 
virtue of any rights vested in, or which might have been oxei-cised by, the 
Company. Now Mohurbhunj has not become vested in Her Majesty since 
J8o8, and since l8oH, iltir Majesty, by Her sanad of the 11th March 1862, has 
recognized the Raja as a Prince or Chief, who then governed his own territories, 
and has confei red u])on him a power of adoption, which is inconsistent with 
the theory that the Raja is a subject of Her Majesty, and he must be a subject, 
if Mohurbhunj is part of British India. JAirther it seems, incredible that the 
general laws should, in 1874, have been declared applicable in Mohurbhunj 
and all the Tributary ^Mehals, and that Angul [989] and Banki should 
be alone excepted; Angul and Banki having admittedly been taken pos- 
session of and placed under the Government of Her Majesty by virtue of 
her paramount powers. Tlic Local Extent Act, 1874, declares certain 
laws apj'licable to the whole of Britisli India to be in force throughout 
the whole of Britisli India except the scheduled districts, — /.c., such laws wore 
not in lorce in Angul and Banki ; how did it happen then, apart from the 
exclusion suiiposed by PRINSKI* and Maclkan, J.J., that the general law did not 
prevail in Angul and Banki, which, according to their theory, were part of 
Jiritisli India all along ; and if it was hy virtue of the exclusion they rely 
upon, how came tlio other mehals not to be scheduled also? 


686 



KESHUB MOHAJAN &c. [ 1882 ] LL.R. 8 CaK 990 

Mr. M, Ghose for the Raja of Mohurbhunj. 

The following Judgments were delivered by the Full Bench — 

Pontifex, J,- -The question whether the territory of Molnirl)hunj is with- 
in the limits of British India is a question of evidence. 

There is nothing to show whether the Mahrattas exercised direct authority 
over this territory, or whether they treated it merely as tributary. From 
its situation and character, however, tlie i)robability would seem to be that the 
Mahrattas only exacted tribute from it. Nor does the cession l)y the Mah- 
rattas to the Fast India Company throw any further Iit*ht upon the matter. 
If the Mahrattas had only the rights of a i)aramoimt power, the Fast India 
Company could, under the cession, gain no higher rights. 

In this state of circumstances the Regulations of I HO I and 1805 were 
passed, the Cioverninent being probably in doubt as to what rights they 
actually took from the Mahrattas. Nothing was done under the Regulation of 
1804 (which applies only to the territory ceded by the Mahrattas) to this 
particular territory. And the Regulation of 1805 seems to me to show that 
the Executive Government, being in doubt as to its true relation with the 
territory, determined to deal with it only in a negative way until such doubts 
were set at rest. [990] It is observable that, in the schedule to the Regula- 
tion, this territory is desci ibed differently from the other estates dealt with. 

The Regulations of IHlfi and 1821 do not seem to me to carry the case 
further. They relate only to the exercise of such authority as would properly 
and naturally be exercised by a paramount power. 

The treaty engagement of 1829, if it stood alone, would, in my opinion, be 
conclusive to show that Mohurbhunj was merely tributary. It is of a different 
period to the engagements with the other mehals. ft pi-oceeds from the 
Raja of Mohurbhunj without any recijn-ocal instrument in the nature of a patta 
or sanad from the l^kist India Company; and it speaks of “ my territories,” 
of “ a contingent force of my own troops ” and of “my successors,” which 
is not the language wdiich the Fxecutive Government would he likely to 
tolerate from a ineie subject. 

Then come the I'ules of 1839 issued by the Bengal Government. They 
assume that there was something ])eculiar in the status of this tciritoiy : and 
on the whole they do not seem to itie inconsistent with its being tributary. 
All that they do is to invest a Bengal officer with necessary authority as the 
representative of the ]3aramount power to act at the reipiest of the Raja. 

No diiect civil jurisdiction has ever been exercised in the territory by the 
Fxecutive Government of India. 

Loi’d Canning’s sanad distinctly deals with the territory as independent 
and tiot British territory. For example, it ratifies the right of adoption which 
would have been mere surplusage if addressetl to a British Indian subject. 
We know that both the Government of India and the Government of Bengal 
consider the territory to be independent. 

Under these circumstances the question being a mere question of evidence, 
the maxim optimns interpres Iptjis comuctndo ” applies with very groat force. 

I am of opinion, therefore, that this territory is not within the limits of 
British India. And if that is so, the conviction seems to be right ; for the 
referring Judges state that “ tiie prisoners [991] describe themselves as 
residents of the Balasore or Singhbhinn District,” which would bring them 
within he provisions of s. 9 of Act XXI of 1879. 
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Morris, J. — I concur. 

Garth, C.J. — I agree in the main with my brother PONTIPP]X. 

Whether the territory of Mohurbhunj forms part of British India or not, is 
a question of evidence. It depends partly upon documentary evidence, sucli as 
Regulations, treaties, and so forth ; and partly upon the way in which the 
territory has been dealt with by the ruling powers, which are principally 
concerned witli it, — that is to say, the Governments of India and Bengal 
on the one liand, and the Moharaja, the native chief of the territory, on the 
other. And when we lind that the Indian Government and the Moharaja have, 
for a long series of years, concurred in considering and treating this ten*itory 
as no part of British India, and when we also find that Acts of the Indian 
Legislature, wliich liave been jiassed for, and have been acted upon throughout, 
Britisli India, have never been acted upon or considered to be law in this 
territory, 1 must say, it seems to me, that such evidence, in the absence of 
any cogent proof to the contrary, ought, in British Indian Courts, to ho almost 
conclusive upon the jioint. 

I say “ almost conclusive,” because t quite think that, under the 
circumstances of this case, the question is undoubtedly one which the Court is 
hound to delermine; and that no consensus of tlie powers who are interested in 
the matter ouglit to be considered as binding upon it. 

It is possible, of course, that the Indian Governments and the Mofiaraja 
too, may have been under a mistake. But before a Court of Justice ought to find 
it a mistake, I think the evidence that it is so should be clear and 
convincing — evidence of a very different character from the negative and 
equivocal language of the Regulations, to which our attention has been called, 
or acts of interference by the British authorities, which may have been 
intended rather as friendly aids to the Moharaja in the management of his own 
dominions, than as evidencing [992] any wish on the part of the Indian 
Government to take the rule of the territory out of the Moluiraja’s hands. 

Then another point has also been suggested in tins case, upon which, as the 
responsibility of deciding it rests peculiarly with myself, I think it right 
to explain my views. The question which wo have been considering in this 
reference had previously come in much the same form before two Division 
Benches of this Court. Both those Benches, each consisting of two Judges, 
decided that Mohui hhunj was part of British India. But one of those Benches 
thought it riglit to refer certain points for the decision of a Full Bench. 

Then, upon the case coming on for argument before this Court, the 
Adcocate-Gencml on belialf of the Government desired that we should also 
consider the question, whether Mohurhhunj formed part of British India ; and 
my bi’other MiTTEU, one of the Judges who had previously decided that point, 
thought that it ought to be so considered ; so, after some discussion, we all 
agreed to hear the point argued and to decide it. The result has been that 
three of the Judges of the Full Bench are of opinion that Mohurbhunj is not 
l)art of Britisli India, whilst the two other Judges (Mitter and Prinsep, JJ.) 
are of a contrary opinion. My brother MiTTER, however, for reasons which ho 
will explain himself, holds, as wo do, tha^ the prisoners were rightly convicted. 

Thus it turns out, that three Judges of the Full Bench have decided ono 
way, whilst four other Judges of the Court have decided the other way ; and for 
this reason it has been suggested to me, that I ought to appoint another Full 
Bcncli to consider the question again. If I w'ere to adopt this suggestion, I 
should appoint a Full Bench consisting of the whole Court ; and if I thought 
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that any real good was likely to be gained, or that the interests of justice in 
the particular case required it, 1 should certainly adopt that course, the more 
so because in the argument before us the prisoners were not represented. 

But as four out of the five Judges of the Full Bench consider (though for 
different reasons), that the conviction should be confirmed, and there is no 
reason to suppose that the prisoners have not had ii fair trial, I do not think 
that the interests of [993] justice require that the case should he heard again. 
The prisoners had of course u perfect right to raise the question of juris- 
diction ; but it was undoubtedly a technical one, and it has been ovoiTuled by 
the majority of a Full Bench. 

That being so, I cannot see that any good would be gained by the whole 
strength of the Court being occupied (perhaps for days), in discussing an 
abstract question as to the political status of the territory of Mohurbhunj. 
The result would bo either to affirm our present judgment, or else to place 
the Government of this country in a position of considerable difficulty. And 
lastly T wi«h to say, that the iilleged reason for appointing another Full 
Bench is in point of law no reason at all. It has constantly hax)pened, both 
here and in England, that the majority of an appeal Court which finally 
decides a point of difficulty, are numerically fewer than the »Judges who have 
previously decided the jioint the other way. 

This was notably so in tlie Full Bench case of (jitjju Lai v. Fattah Lai 
(I. L. E., 6 Cal., 171), which overruled not only the case of Neavint AU v. 
Gooroo Doss (22 \V. E., 365,) ])reviously decided by the late Chief Justice and 
Mr. Justice AlNSLiE, but also several other cases, which had been decided in 
the same way by other Judges of this Court. 

And the same thing has often Iiappened in England in tlie Court of 
Exchequer Chamber. But in all these cases tlie judgment of the appeal 
Court is no less decisive of the question, and is considered to be binding upon 
all other Courts, until it has either been reversed by the House of Lords, or 
overruled by some provision of the Legislature. 

Mitter, J« — Upon the materials before us I am unalde to agree in the 
conclusion that Mohurbhunj is a foreign teiritory and not part of British 
India. 

Section 2, cl. 8 of Act 1 of 1868 says : “ British India, sliall mejin the 
territories for the time being vested in Her Majesty by the Statute 21 and 22 
Viet., cap. 106 (an Act for the better government of India), other than the 
Settlement of Prince of Wales* Island, Singaj)OJe and Malacca.*’ Section 1 
[904] of 21 and 22 Viet., cap. 106, is to the following effect : — “ The govern- 
ment of the territories now in the j)ossossion or under the Government of the 
East India CompanVf and all powers in relation to government vested in, or 
exercised by, the said Company in trust for Her IMajesty, shall cease to be 
vested in, or exercised by, the said Company, and all territories in the possession 
or under the Government of the said Company, and all rights vested in, or 
which, if this Act had not been iiassed, might have been exorcised by, the said 
Company in relation to any territories, shall become vested in Her Majesty, 
and be exercised in her name : and for the pur])ose of this Act, India shall mean 
the territories vested in Her Majesty, as aforesaid, and all territories which may 
become vested in Her Majesty by virtue of any such rights as aforesaid.** 
Therefore the question for decision is, whether Mohurbhunj was in the posses- 
sion or under the Government of the East India Company. 

That Mohurbhunj is part of Zilla Cuttack is clear from the terms of 
Reg. IV of 1804, as well as from the concluding section of Reg. XII, XIII and 
XIV of 1805, and the preamble of Ecg. XI of 1816. 
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Tlie Re^juliition of 1804 was i)asso(l almost immediately after that part of 
the country came into the possession of the East India Company on the close 
of the Mahratta war, and extended the general criminal law in force under the 
Government of tlie East India Company to the Province of Cuttack, including 
Balasore and its dependencies. That territory being formed into the Zilla or 
District of Cuttack, any doubt that might exist w'Jiether Mohurbhunj, or what 
is now knoNvn as the Tributary ^lehals, was dealt with- by that Regulation is 
removed by a refc*rence to the Regulations (Xlf, XI II, XIV) of the following 
year, which “ for the in'esent ” withdrew all this tract of country from the 
operation of “ all laws and regulations ” \vhich liave been or shall be enacted 
(Reg. XIV, 180/3, s. 13). The preamble to Reg. XI of 1816, moreover, 
describes Mohurblumj as one of the Tributary Estates in Zilla Cuttack. In the 
engagement entered into in tlie year 1829 by the then Raja of Mohurbhunj 
I see Aitchison’s Treaties, ttc., Vol. 1, p. 184 (Ed. of 1876, p. 109)J , he describes 
[995] himself as “ of Killa ]\rohurbhunj ” of Cuttack. Therefore it is quite 
clear, both from the Regulations ])assed by the East India Company and the 
engagement executed by the Raja of Mohiirbbunj, that Mohurbhunj is part of 
Cuttack. 


The whole Province of Cuttack was ceded to the British Government by 
a treaty, dated the 17tb December 1803, between Rogbuji Bhoosla and the 
TTonourable East India Company (see page 97, Aitebison’s Treaties, <fcc., 
Vol. III). 


It has been said that the Mahratta Chief might have possessed only a 
paramount power over the Rajas of the 'Pributary Mehals, the sovereign power 
being vestf'd in them. But by the ‘2nd article of the aforesaid treaty, the 
Province of Cuttack, of whicli Mohurbhunj is a component part, was coded 
“in perpetual sovoreignt> ” lo the East India Comi)any. 


It has been further said that, shortly after the cession of Cuttack, the 
British Govornineut was not certain as to the exact status and position of the 
Tributary Rajas, and tliat therefore the Regulations of 1805 were not extended 
to them. Tlie language of these Regulations does not show any uncertainty 
in the mind of the ruling authorities as to the status of these mehals. They 
were described in s. 36 and 37 of Reg, XIT of 1805 as “ jungle or hill zamin- 
daries ” or “ estates.” Theii* “ tributes” arc styled as “ quit-i ents.” Referring 
to the settlement of Mohurbhunj, s. 37 says, that it will have to be concluded 
with the “ propi ietor of that estate for the payment of a fixed annual quit- 
rent.” 


The reason for exempting the Tributary Mehals from the operation of the 
Regulations was not founded u])on any uncertainty regarding their status or 
position, but upon the character of the inhabitants, who are described as a 
rude and uncivilized race of people.” Similar considerations influenced the 
Government in withdrawing Chota-Ncigpore in 1833 from the operations of 
the Regulations. In fact, it is notorious that this was the cause of the 
formation of what are called Non -Regulation Districts of British India. 


Then, in 1816, the Reg. No. XI was passed, vesting an officer under the 
British (rovernment, viz., the Sujierintepdent [996] of the Tributary Mehals 
with the powder of trying cases of inheritance or succession to these estates. A 
special procedure was also laid down in that Regulation. 

It is said that these rules were laid down by the British Government as a 
paramount power over the native sovereigns. But the Governor-General in 
Council could not pass any legislative enactment in respect of any foreign 
territory. 
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It may be noticed hei’o that, in the years 1845 and 1850, the Indian 
Legislative Council passed laws relating to these mehals, and under s. 43 of 3 
and 4 Will. IV, cap. 85, the Governor* General in Council had authority only 
to legislate in respect of territories under the Government of the Honorable 
East India Company. 

It has been alrea4y noticed that, in the year 1829 (tliat is, several years 
after the British Government had legislated for Moliurbhunj, and had by 
Reg. XI of 1816 assumed to itself the right of determining the succession to the 
estate of Mohurbliunj by cstablisliing special Courts and procedure for this 
purpose), an engagement was executed by the tlien Raja of Killa Moliurbhunj 
in favour of the Government oi tlie Honorable East India Company. It is head- 
ed in the Collection of Treaties already referred to as a “ treaty engagement.” 
Whether this heading is to he found in the document itself or not, or whether 
it is a mere description of it given by the editor of the Collection of Treaties, 
&c., I have no means of ascertaining. But in the body of the document itself, 
it is simply called an engagement. By it the Raja engages to maintain 
himself in submission and loyalty to the Govermnent of the East India 
Company, to pay sicca Rs. 1,001 as pesh-kush for the said Killa, to depute a 
contingent force of iiis own troops with the foi‘ces of Govej nment for certain 
purposes specified in it, and to relinquish a certain specified claim which 
he had on “ the Government, ” meaning theieby the Government of the 
East India Company. The two last clauses are very significant, because 
they contain a distinct admission on the part of the Raja that there was no 
separate Govermnent of his own \\ithin the Killa in question. The Raja called 
the Government of the East fndia Company “the Government,” meaning thereby 
[997] that there was but one Govermnent in the whole Province of Cuttack, 
of which Moliurbhunj w^as a eoniporient part. 

Now it is said that tlie condition regarding the deputation of a contingent 
force of the Raja’s troops to act wdth the forces of Government shows that the 
engagement was not executed by a subject, but by a sovereign. That no such 
inference can bo legitimately drawn from the condition in question is clearly 
shown in the judgment of a Division Bench of this Court in Ilnriicc Mokapalru 
v. Diiiohiuido Patro (1. L. R., 7 Cal., 523) : the passage is to be found at 
page 542 of the report. I need not make an extract of it here. 

In those mehals the administration of civil justice, excepting in cases pro- 
vided for by Reg. XT of 1816, and .\cts XXI of 1815 and XX of 1850, has 
been left entirely in tlie liaiids of tlie native itajas, w ho liave no criminal juris- 
diction, except in petty cases. The administration of criminal justice is, with 
that exception, in the hands of tiie ollicers undei* the British Govei’mneiit. 
Special rules of procedure wei’e framed in JH3‘) by the then SuiJei’intendent of 
the Tributary Mehals ; tliougli they were not formally sanctioned by the 
Government, yet the oHiceis entrusteil with the administration of criminal 
justice in these mehals were directed to follow the spirit of these rules as 
closely as possible. 

The recent orders of Govermnent regarding the powers to be exorcised by 
these officers are thus succinctly recited in the judgment of CUNNINGHAM, J., 
in the case already referred to (p. 531). “On the 12tli Dccemher 1870, tlie 
Secretary of the Bengal Government addi-esscd the Magistrate as ‘ cw ojficio 
Assistant Superintendent, Tributary Mehals, ’ informing him that as ex-officio 
Assistant Superintendent of the Tributary Mehals, he was emiiowerod to take 
up for trial all offences committed within the Tributary ]\rehals not punishable 
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with death, and to pass seiitoiiees not exceeding seven years, submitting his 
proceedings, in each case, to the Superintendent. Trials thus conducted were 
to be, as far as possible, in accordance with the Criminal Procedure Code. 

“ In 1872, the Government of India vested the Superintendent [998] of 
the Tributary Mehals with the powers exorcised by a Sessions Judge in Regu- 
lation Districts, and with power to hear appeals from sentences passed by any 
subordinate ofiicer in Tributary Mohal cases. * 

“ On the 30th April 1873, the Government of Bengal addressed the Super- 
intendent of the Tributary Melials, in answer to a letter submitting a tabular 
statement of the powers then exercised by ollicors in tlio tributary estate of 
Orissa, and the powers which, in the opinion of the Superintendent, ought to 
be exorcised in accordance with the spirit of tiie new Criminal Procedure 
Code; authorised the Superintendent to exorcise the powers of Magistrate of a 
District and of a Sessions Judge under s. lo of the Act, and gave him power 
to hear appeals from sentences under s. 36. Tlie Magisti*atos and ox-officio 
Assistant Superintendents of the Tributary States were invested with the 
powers of a Magistrate of the first class and under ss. 36 and 222 of the 
Code.” 

Upon tlie materials before us we have therefore these facts established : — 

(1) The cession of Cuttack, of wliich Mohurbhunj is a component part, 
to the Government of the East India Comi)any “ in i)eri)etual sovereignty ” 
in 1803. 

(2) ill 1804, ItSOo, several Regulations were passed by the British Govern- 
ment treating the Tributary Mehals as part of Cuttack ceded to them. 

(3) Legislative enactments were passed from time to time vesting officers 
under the British Government with power to decide suits of particular 
descriptions arising in tliese Mehals. 

(4) An engagement was executed by the Raja cf Killa Mohurbhunj in 
1829 to pay a certain amount of pesh-kush for the Killa and to maintain him- 
self in submission and loyalty to the Government of the East India Company. 

(5) With very insignificant exceptions, British officers administer criminal 
justice in these mehals. 

In a case decided by the Judicial Committee of the Privy Council — Daimdar 
Gordhaii v. Deoram Kdujt ( I. L. K., 1 Bom., 367) a similar [999] question 
arose, vir:., wliothor a village namrii Gaiigli, which was admittedly in British 
Territory, was ceded to a native sovereign or not? In the Province of Kattyad, 
the Thakur of Bhaunagur held certain taluqs which have never been brought 
under the ordinai y administration of the British GovornmL.it in India. For these 
taluqs the Thakur of Bhaunagur used to pay certain tributes to the Peshwa 
and the Gaikwar. The rightk of tiui Peshwa and Gaikwar in those taluqs 
were transferred to the East India Company between 1802 and 1820. The 
judicial administration in these taluqs was left in the hands of the Thakur 
down to 1831. In that year a Criminal Court of justice in Kattyad was 
established for the trial of capital crimes in certain cases, the sentence of the 
Court requiring confirmation Ijy the Bombay Government. By an order of 
Government, the village Gangli was withdrawn from the ordinary jurisdiction 
of the British Courts of the Bombay Presidency and made part of these taluqs 
belonging to the Thakur of Bhaunagur. It was contended that this act of 
Government amounted to a cession of Gangli to a native sovereign, viz.y the 
. Thakur of Bhaunagur. The Judicial Committee held that this act did not amount 
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to a cession of territory, but it was intended to confer upon the Thakur of 
Bhaunagur within Gangli as large a criminal and civil jurisdiction as that which 
he exercised in these taluqs. It is clear that the status of Mohurbhunj is very 
much similar to that of these taluqs of the Thakur of lihaunagur. The Judi- 
cial Committee of the Privy Council was strongly inclined to the opinion that 
these taluqs formed part of British tcrrif .'ry. This point was not expressly 
decided, because it was not absolutely necessary. 

Some stress has been laid on the sanad of adoption granted to the Raja 
of Killa Mohurbhunj by British Government in tlie year 1862. But such 
sanads were granted to persons who are admittedly holders of iiioie zainiiidarios 
and jagirs (see Aitchison’s Treaties, &c., Vol. Ill, pp. 311), 320). On the whole, 
I am of opinion that Mohurbhunj is within Britisli India. 

The next question is, whether the conviction of the appellants is riglit, 
they not having been tried Ijy the Superintendent of tlie Tributary Mehals. 

[ 1000 ] I think tlie Triliutary Mehals constitute by themselves a district 
within tJie meaning of the Criminal Procedure Code, iiiid by the Government 
order of 1872, the Superintendent was vested witli the powers of a Sessions 
Judge. 1 am of opinion, therefore, tliat, having regard to the provisions of 
s. 70 of the Criminal Procedure Code, the conviction of the prisoners ought not 
to be set aside. 

PrinsePf J. — 1 liave had the advantage of seeing tlie judgments of all my 
learned colleagues in this case, but I regret to bo unable in any respect to alter 
the opinions expressed by me in tlie case of tlurHce Mohapatro v. Dinohiindo 
PaU'o (I. L. R. 7 Cal., 523). That case was decided by ClinninctHAM, J., and 
myself, after hearing the arguments of counsel on lioth sides. In the present 
case the prisoners, appellants, have not been represented : the case has, tliorofore, 
been decided on ex parte arguments. 

The points for our decision are : — 

First. — Whether the territory of Mohurbhunj is or is not British India, 
as defined in the Statutes 21 and 22 Viet., cap. 106 ? 

Second.- -li it is British India, whether the Indian Penal Code and the 
Code of Criminal Procedure are in force within that territory ? 

Third. — If it is not Britisli India, whether the prisoners can bo properly 
tried in British India ? 

All these points were fully discussed and decided in the case of Ilnrsee 
Mohapatro v. Dnwbitndo Patro (f. L. R., 7 Cal., 523), and as, after hearing the 
matter reargued by the Law Officers of Government, and Mr. Mon Mohan 
G/io.s 73 on behalf of the Raja of Mohurbhunj, 1 see no reason to modify the 
opinion expressed in my judgment in that case, T do not jiropose to give the 
grounds of my opinion with the same fulness as I expressed them in that judg- 
ment. It will be suflicient that I should briefly state them, and at the same 
time mention the reasons for which 1 altogether dissent from the opinions of 
the majority of my learned colleagues. 

[ 1001 ] I would first of all observe that it was no part of the argument in 
the case heard by CUNNIN(fHAM, J., and myself, that there was any ditt'erence 
between the status of Mohurbhunj and the other Tributary Mehals, and though 
this distinction has been made by my learned colleagues in this case, I find 
myself .-unable, for reasons which I shall presently state, to agree in that 
opinion. It will, I think, be more convenient to deal with the case first as if 
no such distinction existed. 
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The Piovinco of Orissa as now known, to^^other with the country termed 
tiie Tributary Mehals, was conquered by tJic British from the Mahrattas in 
1803, and afterwards formed the subject of a treaty entered into with the chief 
of the Mahrattas, Sewa Sahib Roghuji Bhoosla, on 13th December 1803, by 
which the country was ceded to us in “i)ori)otual sovereignty.” Treaties made 
by us during the course of the war with some of the chiefs of the Tributary 
Mehals who are descj ibed as feudatories of tlie Mahrattas, were confirmed by 
that treaty, ^^ohurblulnj was not among those feudatories wlio had joined us, 
but that is immattirial, as will appear from the narrative of subsequent events. 
The British (jov(3rnment tlien proceeded to legislate for tliis new territory, and 
passed Reg. IV of ISOI to pj ovide for tlie administration of criminal justice 
and the authority of the Police. We learn from this Regulation that our rule 
dated, not from the date of the treaty of 13th December 1803, but from that of 
the conquest of Cuttack, 1 1th Octobei- 1803. 

The Regulation deals witii the “ Province of Cuttack, including Balasoro 
and th6 other dependencies of the said Province,” and forms this country into 
the Zilla or District of Cuttack with two divisions. Whatever doubt there 
may be regarding the inclusion of the Tributary Mehals as dcpondcncies of the 
Province of Cuttack within the operation of this Regulation, is removed by the 
Regulations passed in the following year. The Reg. IV of 1804 was repealed, 
and three Regulations were passed (XI I, Xlli, XIV of 1805) providing 
rGsi)octivel\ for the revenue, criminal, and civil administration in the Province 
of Cuttack, and every one of these Regulations specially exempts the Tributary 
Mehals [1002J from the operation of thos(3 laws wiiieh it is declared shall not 
be “ construed for the present to extend to the estates of certain hill or jungle 
rajas oi’ /ainindars,” of wliich a list is given. There would have been no 
necessity for this provision if the law’ of 1801 had not been intended to apply, 
and did not apply, to the estates of those ra.ias or zamindars, and if, in the 
opinion of Government, the legislation for the Province of Cuttack would not 
otherwise extend to these estates. 

The preimhle to Reg. Xi of LH16, wiiicli was eiuichid to provide foj’ the 
trial and determination ol “ claims to the right of inheritance or succession in 
certian tributary estates in Zilla Cuttack,” also (iontirms this view. Act XXI 
of 1815, is to the same effect, and so is the preamble to Act XX of 1850, wliich 
recites that “ whereas certain jungle or hill zamindaries in tlio Zilla of Cuttack 
enumerated in s. 38, Reg. XIT, 1803, of the Bengal Code, and the territory 
of Mohurhluinj in the same zilla, are toniporai ily t3xempted by the said Regula- 
tion,” Ac., “ and were temporaril\ exempted from the laws and regulations 
for the maintenance of the Police and for the administration of justice in 
criminal cases.” That Act provided h^r the determination of boundaries of those 
zamindaries, not imly as ijctween them and wliat ina> he termed regulation 
territor>, hut as between one anothoi'. 

This is all the legislation on t!ie subject, and from this, to my mind, it 
clearly appears that all the Trihutai y Mehals havo been regarded as country 
ordinarily subject to the laws in force, under the British Government, but 
specially exempted “ for the lueserit ” from their o])evation. The Tributary 
Melials have also imihninly been desci'hed as estates oj- zamindaries in Zilla 
Cuttack, of w'hich they wej'e first made part by Reg. IV of 1804. J regard 

the terms of the Regulations and Acts to which I have referred as clear 

and express on this point, and I cannot consider the legislation of the 

Government in thus tcmi)orarily exenii)ting the Tributary Mehals from the 

operation of the general laws and regulations,— in authorizing the Collector of 
Cuttack to conclude a settlement for the payment of a fixed annual quit-rent, — 
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in providing for the determination of all claims of inheritance or succes- 
[1003] sion to those estates, — in empowering the Governor-General in Council 
to proscribe rules for the guidance of such agents and tlieir subordinates as he 
shall appoint and for the powers to be exorcised by them in civil suits and 
criminal trials, — and in investing the Superintendent of the Tributary Mehals 
with power to determine all disputes regarding the boundaries between the 
several estates, as negative or of any doubtful meaning. If any further 
indication of the intention of Government is necessary, it is to bo found in the 
orders passed by Government in 1814 when creating the office of Su|)erintendent 
of the Tributary Mehals, which I shall presently quote. 

I will next refer to wliat may bo tei-med tlie executive or political action of 
Government with regard to the Tributary Mehals. Section 37, Ileg. XII of 
1805, declared that “ it shall bii the duty of tlie Collector of the Zilla (Cuttack) 
to conclude a settlement of that estate (/.c., the lands known as the Territory of 
Mohurbhunj) for the payment of a fixed annual quit-rent, on the principles on 
which a settlement has been concluded with the other hill or jungle zamindars, 
specified in the foregoing section.” These other zamindars are the chiefs of the 
other Tributary Mehals. 

In accordance with the terms of s. 37, the settlement, which appears in 
Aitchison’s Treaties, etc., Vol. ], page 184, was in 1829 made with the Raja of 
Mohurbhunj. The engagements with the rajas or zamindars of the other 
estates known as the Tributary Mehals were made several years earlier ; 
in fact, they are referred to in s. 36 of Reg. XII of 1805 as having been 
already entered into. 

Some stress has been laid on the terms of the engagement entered into by 
the Raja of Mohurbhunj in 1829 as showing tliat lie was not a subject of the 
Rritish Government. That engagement is similar in all its terms to those 
entered into by all the other Rajas, except the Haja of Keonjhur, and, as I have 
already stated, the engagements of all those Rajas formed the subject of s. 36, 
Reg. XII of 1805, and are mentioned as “settlements for the payment of a fixed 
annual quit-rent.” The terms * estate,’ ‘ zamindar,’ ‘ settlement ’ and ‘rent’ 
applied to all the Rajas of the Trihutary Mehals leave [1004] no doubt in my 
mind of their status with respect to the British Government. 1 have already 
in my judgment in the previous case noticed the terms in the engagement 
whicli, in my opinion, do not bear the interpretation put on them by my learned 
colleagues. The Raja styles himself as “ of Killa Mohurbhunj of Cuttack.” 
Zilla Cuttack has, since its conquest in 1803, invariably been a part of British 
territory and British India, and therefore the reference to Zilla Cuttack 
would, in my opinion, only be an addition. J indication of the fact that 
Mohurbhunj was, as set forth in Reg. TV of 1804, a deiiendency of the Province 
of Cuttack, and from that time a part of that Zilla. The expressions quoted 
from the treaty in the judgment of my learned colleagues appear to me of 
little significance. The succession to all those Rajas has always been assured 
to them, and the British Government has gone further to establish special 
Courts to determine claims to the right of succession or inherit.ance (Reg. XI 
of 1826). The Government, moreover, in its desire to be guided by local 
customs, in 1826, circulated among all these R.aias 25 questions to ascertain 
the customs in their families, and their answers have always been used by 
our Courts in determining all questions of inheritance in that part of the 
country. The papers known as the Pachees Sawal (25 questions) have always 
been regarded as authoritative by our Courts, and have more than once been 
quoted to me without any objection in cases tried by mo in this Court. 
The expression my successors ” in the treaty engagement is thus easily 
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explained. The country having sometimes been described in the Begulation 
as the Teri’itory of Mohurhliunj, T see no special force in the expression 
“ my territory.” As regards the co-operation of “ a contingent force of my own 
troops,” I would only again refer to the preamble to Keg. XIII of 1805, which 
describes the origin of the maintenance of such “ troops ” throughout Orissa, 
and shows that after all they are merely police levies kept for the protection 
of the country. The Orissa paiks are well known to every one who has been 
officially connected with that part of India. The treaty engagement, too, is 
similar to those entered into liy the other Kajas, which were referred to with 
approval in s. .‘16, [10D5] Reg. Xll of 1805, and this was a Regulation for the 
settlement of the revenue of the Province oi* Zilla of Cuttack. So far then as its 
terms go, I cannot regard tliis treaty engagement otherwise than as tlie result 
of the settlement which it was the duty of the Collector of Cuttack (s. 37, Reg., 
XII of 1805) to conclude for tlio payment of a fixed annual quit-rent, not tribute. 

Next in order come tlie rules of 1839. Tliese were prepared by the then 
Superintendent of the Ti-ihutary Mehals, Mr. H. Ricketts, and submitted by 
his successor, Mr. Moffat Mills, for the sanction of Government. That 
sanction was never accorded. Instructions were, however, issued, that the 
officers were to act up to the spirit of those rules. I can find no authority for 
asserting that the action of those officers was to be exercised at the request of 
the Raja of Mohurhhutij, or any other Raja. On the contrary, the Govern- 
ment oflicers have always assumed a superior authority up to the present day, 
which seems to mo to go far to indicate the exact position occupied by all 
these Rajas. That such a state of things existed and has been continued is (to 
use the words of the Regulations of 1805) “ owing to the rude and uncivili>?ed 
i;aco of people occupying those hill and jungle /amindaries,” not, as has been 
stated, in consequence of any doubt on the ])art of Government regarding its 
true Isolations with that territory. 

But if it be necessary to refer to otlier evidence of the intention and 
policy of GoveiTunent in tlieir relations with the Tributary Mehals, T would 
quote the orders of the Governor-General in Council in 1814 when the appoint- 
ment of Superintendent of the Tributary Mehals was created. These orders 
are particularly important from the early date on which they were issued, as 
well as from the occasion which called for them. The letter is addressed to 
tlie officer who was appointed the first Superintendent of the Tributary 
Mehals. 

“ Witli respect to the office of Superintendent of the Tributary Estates, 
your attention is desired to the following remarks and instructions : — 

“ Under the existing Regulations (Sections .36 and 37, Reg. XII, 1805 ; 
s. 13, Reg. Xlll, 1805) certain estates situated [1006] within the limits of the 
District of Cuttack are exempt from the operation of the geneiul regulations, 
but pay .a fixed annual revenue to Government. 

“ The Governor-General in Council does not understand that such 
exemption was founded upon any claims which the proprietors of those estates 
have to the exercise of independent autliority. On the contrary, his Lordship 
in Council apprehends that it originated entirely from the opinion which was 
entertained of the uncivilized manners of the zarnindars themselves, and of 
the inhabitants generally of those places, combined with the nature of the 
country, which was supposed to consist for the most part of hills and jungles. 
Those circumstances, of course, render it extremely difficult to execute any 
process of the Courts of judicature, or otherwise to give effect to any orders 
which the .Judge, t the Magistrate or Collector in the discharge of their public 
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functions may have occasion to enforce in any of those places. 

“ From this short review of the subject it follows that the continuance of 
the above-mentioned estates on their present footing is a mere question of 
expediency, and that there is not anything in the nature of our connection 
with the proprietors of them which should preclude us from placing thorn 
under the ordinary jurisdiction of the Civil and Criminal Courts, should it at 
any time bo thought advisable with reference to the points noticed in the 
preceding paragrajih to do so. It will of course be understood that, in adopt- 
ing any arrangements of that nature, no alteration is to be made in the 
amount of the revenue payable by the proprietors of the above-mentioned 
estiates respectively which has been declared (Section 3(5, Keg. XII of 1805) to 
bo fixed in pori)etuity. 

“ Undei- the circumstances ai)ove noticed, it will ho one of the first objects 
of your consideration to inform yourself whether any of the inehals to which 
the foregoing jiaragraphs refer can be conveniently brought under the ordinary 
jurisdiction of the Civil and Criminal Courts, and to report the result of your 
enquiries on that subject to Government.” 

[1007] I further find from a selection of ollicial papers published by 
Government in 1867 as “papers of the settlement of Cuttack and on the state 
of the Tributary Mehals,” that various Superintendents iiave, from time to 
time, endeavoured to obtain the introduction of some definite law into the 
Tributary Mehals, the necessity being generally lecogni/ed, until in 1839 some 
rules were proposed by Mr. Moffat Mills, the tlien Superintendent, but that the 
Government, probably for the same considerations as influenced them in 
enacting the Kegulations of 1805, has hesitated to introduce any regular system. 
All tlicse attempts were altogether in accordance with the directions of the 
Governor-General in Council in his orders of 1814, in which, by requiring the 
Superintendent, then appointed, to inform himself “ whether any of the mehals 
cjin be conveniently brougfit under the ordinary jui isdiction of the Civil and 
Criminal Courts, and to report the result of his etKpiiries on that subject to 
Government,” he declared the ])olicy of Government to be to make these 
mehals, as soon as circumstances would permit, subject to the general law in 
force elsewhere. 

It has been suggested that none of those acts of Government show that they 
even took i)ossession of this territory, but that all that the (jovernment has 
done is to exercise a sovereign control as the paramount power over the 
conduct of the Kaja, and has allowed him to rule tlie territory as an 
independent state. 

1 cannot accept this view for the following reasons : — 

The British Government has repeatedly legislated for Mohurbhunj. The 
treaty engagement of 1829 \vas entered into under authority of a Kevenue 
Regulation of 1805, declaring it to be the duty of the Collector to make a settle- 
ment with the Raja for the payment of a fixed annual cpiit-rent for his estate, 
and even to the present time British officers liavo assumed to themselves the 
solo right to try in British India oven inhabitants of Moliiirbhunj for heinous 
offences committed by them in Mohurbhunj. Added to all these facts we have 
the orders of Government of 1814. 

Those papers of 1814 were not placed in my hands when [1008] I decided 
the case of Hursee Mohaimiro v. Dinohundo Patro (I. L. R., 7 Cal., 523), 
and I refer to them with much satisfaction as confirming the opinion 1 then 
expressed and still entertain. Moreover, when, even up to the present day, 
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ollicers of Government are directed to try in, what is beyond question, British 
India, inhabitants of all those Tributary Mehals whenever charged with any 
heinous offence, I cannot agree that there has been any consensus between 
the British Government and tlie Maharaja of Moliurbhunj that the territory of 
Mohurbhunj should be no i)art of British India. 

The last public document is the sanad of Lord Canning of 1862. Tlio 
right of adoi)tion which it confirmed was one wliich I liave already shown has 
boon recognized l)y tiie British Government since 1820. MiTTEll, J., lias 
further pointed out tliat similar sanads were granted to individuals who were 
undoubtedly British subjects. 

No special importance can, in my opinion, be attached to the grant of 
such a sanad. It has not been contended that this sanad made any alteration 
in the previously existing status of the Raja, or that at any time there has been 
anything amounting to a cession of territory to the Raja ; but it has been stated 
that this sanad is an indication that Government dealt with this territory as 
independent and not as British territory, and that it is evidence Unit it has at 
no time formed part of British territory. Such an interpretation is certainly 
not consistent with the Government orders of 1814, already quoted by me. 
But, for the reasons above stated, [ can attach no force to that sanad. 

Other papers, however official correspondence have been laid before us. 
So far from the Government having, as has been said, concurred in considering 
and treatinf^ this territory as no jiart of British India, I find that more than one 
Lieutenant-Governor of Jlengal has not only insisted on its being under his 
Government, but has l epudiated the idea of its being indeiiendent. There has 
certainly been no such admission, though other Lieutenant-Governors have 
allowed the matter to remain in doid:)t. The exemption of this territory from the 
[1009] ordinary legislation and the ap])lication to it of special legislation on 
special subjects seem to me, as 1 stated in my previous judgment, rather to 
show that it has always been regarded as under our dominion and Government, 
and I am confirmed in this opinion by the orders of the Governor-General in 
Council ])assed in IH14, which I have already quoted. There is no precedent 
that I am aware of, in which our relations with any foreign states have been 
regulated by legislation, or that which has been termed our ‘paramount power’ 
has been exercised in this manner. Legislative powers have been given by 
Statutes from time to time to be exercisexl over our own subjects and within 
our own dominions. 

For these reasons 1 agree with MiTTEJt, J., that Mohurbhunj, like other 
Tributary Mehals, is British India , i»ut 1 regret to diff’ei’ from him that all 
Acts extended to British India apply also to it. It appears to mo rather those 
territories have been exj)ressly placed beyond tfie ordinary legislation ; and 
that, until this exemption has been specifically removed, the laws in force 
generall> throughout British India are not in o))eration in those parts. That 
the Legislature recognized such a contingency will appear from the preamble 
to Act XVI of 1874. 

I am further unable to find any distinction between Mohurbhunj and 
other Tributary Mehals as regards its relations with Government. As I have 
before stated, this was never asserted by th*^ A (Ivor ate- (hne ml or the SlandiiKj 
HouuhpI when they apj)eared before ClJN.VINOHAM, d., and myself in the case of 
Ilursee Mohupatro v. D'niohnndt) Patr()(\. L. H., 7 Cal., 523) ; but because 
Mohurbhunj was separately dealt with in Beg. XII of 1805, and because the 
treaty oi* engagement with the Raja was not entered into until 1829, several 
yesirs after those with the other chiefs of the Tributary Mehals, it is sought to 
make some distinction between them and Mohurbhunj. 
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The reason why Mohurhhunj was separately dealt with by Reg. XTI of 
IHOo appears from the tei’ms of the two sections (36 and 37) whicli refer to it 
and the other Ti ihiitary Meiials. The Regulation was for the settlement of 
the land -revenue of the District of Cuttack. Section 36 confirmed the [ 1010 ] 
settlements for the ]jayment of a fixed annual quit-i’ent hy the xamindars of the 
Cuttack Estates, all mentioned by name a.wl since known as the Tributary 
Mehals of Cuttack ; and as no such settlement lias been made with the Raja of 
Mohiirbhunj, s. 37 empowered the Collectoi* (if Cuttack to make a similar 
settlement with liim. This settlement was the result of the treaty or engage- 
ment of 1829, wliich, as T have already pointed out, is precisely similar in its 
terms with the treaties or engagements entered into with the Rajas of all the 
other Tributary Mehals, except that of Keonjhur. 

In conclusion, 1 must express my gi*eat regret at tlu; unsatisfactory 
termination of this case. Not onK has a bare majority of the Judges in a 
Rench of five overruled the opinions of four Judges that Mohurhhunj is in 
Rritish India, hut this has happened in a case tried r.r j)nrtr. TIow far this 
may be considered binding is doubtful. Hut the result is the more ])articularly 
unsatisfactory, because tlie grounds upon which the decision of the majority 
has proceeded distinguish between Mohurhhunj and the other Tributary 
Mehals, and the relations between the Government and these mehals remain 
in the same position as they were before the hearing of this case. Lastly, the 
liresont case concerns British subjects under trial foi* an offence committed in 
Mohiirbhunj, whereas the Government has assumed to itself the right of 
trying in Cuttack and other places out of the Tributary Mehals, residents of 
those mehals who cannot, in the view of the majority of my learned 
colleagues, he regaided as Jbitish subjects whenever any offence of a serious 
character has been committed in those mehals. 1’hat was the jurisdiction 
which r had to consider in the case of llursoo ^[ohapatro v. Diiwbundo Palro 
(1. L. R., 7 Cal., 523) : hut this point is not covered by the judgments now 
delivered. ITow far the exercise of this power is justifiable J need not at 
jiresent ileterniine, but to me it seems to negative this pioposition that the 
Indian Government and the Maharaja have, for a long series of years, concurred 
in considering or treating these teri itories as no part of Jh’itish India. 


NOTES. 
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[ 10 C.L.R. 606 ] 

[1011] AlH‘i:iili.\TK CIVIL. 

Tht‘ -nst April, 

I’HESENT : 

Mu. .IrsTicE White and Me. Jestice Macvhekson. 
Tlydi'i- .Mi IMaintift" 

IVV.SKS 

Klalico r>ii\ Miilooiii and ollici's Dcfondants. ' 


Jiirisilirliiin Suit for pmiilx of a ship - -Vo-oinii‘rs in a xhip ■Partnership - 
Conlnii't ict f IX of JST'O, ■*>'• ‘t-IO, illns. (e), anil s, 'tdo. 

Till* f:u*l tlitiL s(‘Vimm 1 [) ar.* c'A MwiuT'iof a ship iioL in ikt‘ Ihcm p.xrlnors, and 

it is not nee th iL a mmL li^ on • e i-owiier a^.iinsi iln; inaiia^finf^ owner nr shi])’s lins- 

hand, for his shire of th* piMfit'. mid* In Lh » ship liefoiv' sh.; Ilis lieun sold, should he 
bronchi in the Court of the Distric t Jiidj'e under s. ‘205 of the (-ontraet .Vi-t, biitsiieh snitmav 
bo brought in the Court of the lowest grade eoinpeteiit to try it. 

This was a suit to riicover tho sum of Hs. 1,000 from tho defendaut I'ilalie 3 o 
Bux Maloom, as llio managing owner of a river lirig, of whioh the? plaintill’ 
and (leftMidants were i)ro])riotors, tlie plaintiff alleging that he and tho defen- 
dants Avere partnei*s. The suit was instituted in the Munsif’s Court. The 
Munsif ^iivc the plaintiff a decree for lls. 370. The dofmidants appealed, and 
the Subordinate Judge dismissed the suit, on tlie ground that the partneivship 
had been determined before the institution of the suit ; and that, conse(|uently, 
under s. i^Oo^ of the Contract Act, the ^[unsif liad no jurisdiction to try the 
suit, which should have been brought in the Court of the District Judge. 
The plaintiff’ appealed to the Jfigli Court. 

Mr. A mrer Ah and Mahoo Aifkhil Chunthr Sr,n for the Appellant. 

Baboo Sliunnhi ('hunt MiU(‘r foi* the Respondents. 

Mr. Amrer AH for the ap])ellant contended, that the procedure [ 1012 ] 
provided l)y s. 120/3 of the Contract Act was optional and not compid.sory - 
Lnchmaii Lull v. Thtm. Lall (I. D. U., 0 Cal., 021), and Jacali Hamasimi v. 
SdtIiamIxLknm TliirHirii<fa<hi*i<mii (f. L. li. I Mad., 340). No doubt, FtkTjD, 
J., bad taken a different view in Prosad Ih .v MuUick v. Jliissick LaH MnHick 
(1. L. R. 7 Cal., 107) ; but the facts of tiiat case were diff'ei'ent. Besides, 

* Appcjil fmin AppcllaLci Deenu*. No, 401 of IH.SO, iigjiinst the clorrco of Baboo Mothonni 
N:ilh (looptii. First Subordinate Judge (»f Chittagong, dated the lUth January IHHO, i*i;vj*rsing 
the decree of B.iboo Jugiit Bundhoo Diitt. Sadr Sluiisif of that district, dated tho Jst Soptiun- 
bor 1H7U. 

t[Soc. ‘20.5 : — [n tin* absence of .iny contract to the contrary, after the termination of a 
Bight of p.irtncrs to ])artncrship, cacli partner or his repre.scntatiN’cs nnu aiiply to 
appl> for winding up by the ('ourt to w’ind up the business of tho firm, to provide for 
Court after termination (d the pa>inent of its df;bts, and to di.strihute tho .surplus 
partnership. ace<jrding to the shares of the partners respectively. 

K.cfjlanati<nL. — 7he Court in this section means a Court not inferior to the (Jourtofa 
District Judge within the local limits of whoso jurisdiction the place or principal place of 
business of tho firm is situated.] 
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s. 285 cldea not apply. Section 239, illus, (e), expressly excludes the 
ownofsliip in ships from tho ciitegory of ))artnersliips. Tliore is a ^jreat distinc- 
tion hoLwcon piiitnciship and joint ownership in a ship — Abbott on Shipping, 
p. H4. 

The Judgment of the Court (WHITE and MArpilEUSON, .IJ.) was 
delivered by 

White, J. — This is an appeal against a decir^ion of tho Subordinate Judge 
of Chittagong, allowing an appeal against a decree of tho Munsif. The 
appeal was allowed on a pieliniinary ground, that ground being that, under 
s. 2fio of the Contract Act, the suit ought to have been brought in the Court 
of the District Judge, and not in the Court of the Munsif. A proviso to 
that section directs that wliere a partnership is determined, and a suit is 
brought to wind up the business of the firm, the Court in whicli tlie suit is 
to he brought sha'l he the Court of tho District Judge. This provision, which 
relates to the forum in wliich partnershi]) suits of tiie above description are 
to be tric'd, has nothing whatever to do with tho subject-matter of tho rest of 
the Co(l(j in which it is found, hut was probably introduced with a view to 
.secure, as far as possible, that such imrinership suits should he properly 
tried. 

. Some Division Denches of this Court are said to have differed as to 
the construction to he i)ut u])on this imiviso, -one of them liolding that it is 
compulsor\ to bring such a suit in the Court of the Disti’ict Judge, anotlior 
of them liolding that it is o])ti()nal. ft appears to us unnecessary to consider 
whether that differeiujo of opinion really exi.sts, and if it does, to which 
opinion we should incline; because an examination of tho subject-matter 
of this suit shows that the suit, is not one relating to partnership between 
the jilaintirt and t he defendants, but to a co-owner- [I013]slnp which exists 
betweiMi them in respect of a ship. The plaintiff (;alls himself a part- 
ner, l)ut is really a part-owner of a river brig, which has been sold ; and he 
sues the fii’st defendant, who owns half the brig, and is the managing ownei* 
of the brig, a hi ig’s husband as ho is called in nautical language, for his share 
of the price of the brig, and of the net profits earned by the brig, before it was 
sold, and ho has made the Vemaining part-owners parties defendants. There 
is no doubt thal, to ascertain accurately what is duo to the plaintiff’, involves 
an Jiccount very much of tho nature of a partnership account ; hut still tho 
relation lietween the ])arties is not that of partners. There is a distinction 
hetNNcen eo-ownership and co-partnership, and that distinction pievails in a 
marked degree in the case of ships, which, as Ltndley, J., says in his work on 
Partnei ship, “ are by far the most important chattels usually owned in com- 
mon.” Tho Contract Act also recognizes this distinction, for in s. 2r3y of the 
Act, which defines partnership, there is an illustration (c) in these words, • 
A and 1* are joint owners of a shii). This circumstance docs not make them 
partners.’ Cases may sometimes occur in which a jiartnership exists between 
jiersoris owning a ship, and the ship may he part of the assets of tho firm ; but 
ill such a case some contract of partnership exists between the parties, or some 
joint business is carried on by them to which owning of ships is merely acces- 
sory. The present case is simply one of joint-ownership in a rivei- brig, and 
the right which tho plaintiff' has to a share of tho net price for which the brig 
was sold and of its net earnings before it was sold, arises from his interest as 
])art-owner and not by reason of any partnership subsisting between him and 
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f.luj (lefendjinfcs. For these reasons \vc are of opinion that the Subordinate 
Jnd^^e has misapplied s. 20/5 of the Contract Act, and that the Mnnsif had 
jurisdiction to try the suit. As the Sul)ordinato Judj'e dismissed the appeal on 
a preliminary ])oint, it will bo necessai y to remand tho case. 

We accordinj^Iy set aside his decree and remand the apiioal to his Court, 
with directions to try the appeal upon the mei'its. 

The costs of this appeal will abide the event of the remand. 

Appeal allowed, and case remanded. 


NOTES. 

[CO-OWNERS AND CO PARTNERS— 

.SVr jilso /iV Iftilfonw lAsh r (IHOO) r»‘i L.T. ‘200 C.A. ; Dan's- v. Daris (1804) 

1 rii. H0:J : Mooir v. />arzs- (1.S70) 1 1 C’li. D. 2r.l, 

Th(> ciisi's r(“fi>ri' 0 (l to in the jiKlsiiioiit aro tlio-io of Ih-lnir v. Smith (I8.'il) 7 liin;;, 70!); 
0' V. llnijin <'> Hi'io 
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CALCUTTA SECTION. 
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THE INDIAN LAW llEPOKl’S, CALCUTTA SERIES, 
CONTAINING CASES DETERMINED BY THE 
HIGH COURT AT CAJ.CUTTA, AND BY THE 
JUDICIAL COMMITTEE OE THE PRIVY COUNCIL 
ON APPEAL FROM THAT COURT AND FROM 
ALL OTHER COURTS IN imiTJSH INDIA NOT 
SUBJECT TO ANY HIGH COURT. 

CALCUTTA -Yol. IX -1883. 

ORIGINAL CIVIL. 

Thr 11th Jn/u, 

Phesknt : 

Sir Kichari) (iARTii, Kt., Chief JrsTiuE, am) Mr. Justice Wilson. 


.limmiji Dass Dol'ondant 

rrrs/t.s 

Kckl'ord riaintilT. 

Priiiapal fuul Atjrnt-- l\)irrr-({f-<(tloinrii—-'' Pitrrlmsr, srli endorse, 
and iransfer ” — M/utatnu of pojrcr ft) .sc//.” 

N. rt‘ rV)., haviliR .1 joint and scnci-jiI i)owLT-of-attorni*\ from tin- plaintifT. antliori/ing them 
“to purchase, sell, midorML and transfer for the plaintilY, and in the plamtitT’s name and on 
the plaintiff’s behalf,” all share.s standing in his name in tlu* hoicks ol anv public eomp.in\ 
or soeiet\ , entered into a eontraet embodied in bought and s«)]il noL-s, agreeing to si‘11 b\ 
order and on account of X. d- <'o., to the defendant, t\vent\ -fi^e Alnir Mill Cotton share.s, and 
agreeing to buy, liy order and for aeeonnt of *V. d'f’o., from the di'fendant, t\v(‘nt\ -fi\e 
]\ruir Mill Cotton shares in thn'e months’ time at an advanced r.iti' ; the bought and sold 
notes bearing the sann' date and being one transaction. 

The transfer deeds wi-re signed by a partm*r in the firm of X. d" Co., as attorney for the 
plaintilT, and X. (t- Co. receiM'd ‘he purchase-iiuniey of the shari's. Frevions to the time 
fixed for the .sale of twenty-five IMuir Mill Cotton shares by the defeiiilant to X. d' (’o., the 
latter became insolvent. The plaintilT then brought a suit tf> recover the shares from the 
defendant. 

IlfUi/ by CtARTII, C.J., that the transaction between X. d‘ Co. and the defendant was 
not justified by the power-of-attorney, the contract not having been entered into “for and 
on behalf and in the name of the plaintilT ’’ within the meaning of the power. 

[ 2 ] That the transaction was either an actual loan, or a transaction in the nature of a 
loan, for the purpose, of raising monev. 

Per Wilson, J., that the defendant took no title to the shaD*s for two reasons, r/>. : — 
(i) localise a power to .sell is only a power to sell in the ordinary course of business,— i.f., for 
a money price ; (ii) because it was the duty of the defendant, seeing that the shares were sold 
to him under a power, to see that ho paid the price to the plaintilT or his attorney. 


4 CAL ~8y 
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JUMMA DASS V. 


This whs an appeal from a decision of WHITE, J. — 


Tlie plaintiff deposited with Messrs. Nicliolls it Co., who \vore his agents, 
twenty-five shares in tlie Muir Mill Co., Limited, and gave to W. Nicholls and 
G. A. Thompson, two of the members of the firm of Nicholls it Co., 
a joint and several power-of- attorney, authorizing them (amongst other 
things) “ for him and in his name, and on his l)ehalf, to purchase, sell, 
endorse, assign, and transfer,” amongst other j)ro])orties, all sliares standing 
in his name in the hooks of any public company or society. 


On the 24th .January l8Si, (4. A. Thompson entered into a contract with 
the defendant, embodied in certain bought and sold notes, agreeing to dispose 
of tlie twenty-five Muir Mill Cotton shares. The bought and ^sold notes ran 
as follows : — 


“ C’silcutta, .Jjuiuarv S24th, 1881. 

Sold thi-i day, order and for aeeoiiiit of NieliolK A Co., tojiunma Dass 

Hiirm.iidntt. twenty five Muir ^Iill Cotton shares, at Hs. ‘200 pm* share. 


IVliverv and paMiient to-da\ . 

Brokerage from sullor, H'.. 2 per share. 

(Signature of Broker.) 
Caloutta, Janiiarv *2‘lth, 1881. 

Bought this day. In orihn- and for account of NielioMsA Co., from Jumma Dass Biirmai- 
diltt, tw*cnty-ri\e Muir (’<*tton diares, at Us. 205 per shari*. 
f)cli\er\ and pa\ incut on the 2r)th March ISHl. 

(Signature of Broker.)” 


Tn pursuance of this contract, G. A. Thompson, professing to act as attorney 
of the plaintiff, Iransfei’rod, under three transfer deeds executed by him in the 
name of the [ilaintilf, to tlie defend- [3]anl the twenty-five Muir Mill Cotton 
shares, and received the agreed price. 


The defendant never attempted to register these shares in his own name 
until after the insolvency of ^Fessis. Nicholls A Co., wliich took place on the 
8th February 1881, when it became evident to him that the repurchase of 
these shares by Nicholls A Co. could not he carried out. 

The plaintiff lirought tliis suit to recover from the defendant the twenty- 
five shares. The defendant contended that the power authorized Nicholls A 
Co. to do what tht»y had done, and tliat the transaction was a sale. It ai)peared 
from the evidence of the bi'oker who transacted the affaii’, given on behalf 
of the plaintiff, that Ids instructions from Nicliolls A Co. weire, not to sell 
the shares at the ha/aar-rate, hut to sell them and to buy them hack ; 
and that he did not mention a better price for the shares, because ho had 
only authority to sell and buy hack at the price mentioned, and had no 
authority to make an out-and-out sale; oid also it appeared from the evidence 
of a former cash -keeper of Nicholls A Ci*., giving evidence on behalf of the 
plaintilf, that the transaction, on the receipt of the money from Jumma Dass, 
'Was entered in the cash -hook of Nicholls A Co. under the head of “ credit loan 
payable account.” 

Mr. and Mr. Trrvcltfaii for the Dlaintilf. 

^Tr. Bonnorjrr and .Mr. T. /I. Apear for the Defendant. 

WlIITP], J., was of opirdon tliat the words “purchase, sell, endorse, assign, 
and transfer” rhould ])e read, on the authority of The Bank of Bemjal v. Fagan 
(5 Moore’s I. .v., 27), disjunctively ; and that, im the authority of the case of 
DeBouchoui v. (roldsntid (.^) Ves., 211), these words would not convey a powder 
to pledge or mortgage the shares ; — that, from the evidence of the broker who 
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transacted the business, it was clear that he (the broker) had no authority to 
make an out-and-out sale, but had only authority to sell and buy back at the 
fixed prices which were settled between him and Tliompson ; — that, although 
from other evidence it was clear that the transfer deeds iiad all been executed 
ill the name of the [4] plaintiff, yet there was no evidence to show that the 
defendant had agreed to l)uy, or that Thompson, as agent of the plaintiff, had 
agreed to sell, the shares to whicli the transfer deeds related. He fui-ther con- 
sidered that the transaction partook much more of the character of a loan on 
the security of the shai'es, than of a bond Jida saio of the sJiaros ; but declining 
to come to any finding on that point, rested his judgment uj)on the ground 
that the defendant luid failed to show that Thompson had made any contract 
for the sale of the plaintiff’s shares ; it being a rule of law that an agent who 
seeks to bind his ]jrincipal by a contract must make the contract in the name 
of the principal, and more especially wlierc, as in the present case, tiio agent 
acts undera power-of-attorney which exi)ressly ilireets that conti'acts connected 
with the power should be signed in the principal’s name. He, therefore, 
decided the case in favoui* of the plaintiff'. 

The defendant appealed. 

Mr. Evans (with him Mr. T. .1. Aijnu') for 1 lie Appellant. — Tlie questions 
are whether the transaction is a sale ora mortgage? if it is a moi’tgage, 
whether the power allovv’ed a moi tgage? or if it be a sale', wlietlier the reasons 
given by the Court below will be sufficient, that Nicliolls it Co. had power 
to sell, yet they had power only to sell the shares for and on behalf and in the 
name of Eckford, and that Nicholls it Co., had not followed out tliis power. 
The remarks made by the Court below on DcBonckoiil v. (fold'iniKl (o Yes., 211) 
are not correct ; it was in that case decided that tlie words “sell, assign, and 
transfer ” were to be road connectivol> and not disjunctively ; whereas in The 
Bank of Benaal v. Faqau. (5 Moore’s 1. A. 27), it w^as held that the words were 
to be road disjunctively or else conjunctively in a strict sense. Of these two 
judgments, the judgjuerit of the Privy (.\nmcil must be followed, f, however, 
can satisfy the Court that the transaction hero is a salti and not a mortgage, 
and therefore it will not he necessai'V to argue on the p(jiiits raised in these 
cases. Now, could Nicholls (A), have asked for re-deliverv of the specific 
twenty-five shares on reiiaymeiiL ? or if the\ had been sold, could we have had 
an action for them ? .\s m 1.0 whether the transaction is a sale or 
mortgage, the case of the YorksJtin* Uaihran lUid Waqon Co. v. Maclurc 
(L. R, 19 Ch. Jl., 178) strongl> su|)ports the view i\lr. .Justice WlllTK 
took of the case ; but that case lias been oveia uled : see WeekK Notes 
for 20th May 1882, ji. 7o, where it was held to be a transaction of 
sale and hire, adopted, because the loan could not be cairied out. There 
is nothing in the oviileiice to show that the excess of Rs. o, at which 
the re-sale w'as to ho made, w^as to bo taken as interest . We are not [iroceeding 
on a contract, but on a transfer-deed, and by that transfer-deed the i)ro|)erty 
is in us. With regard to the evidence given h\ the hroker as to what ho 
thought was the meaning of the contract, it has been decided tliat it is not 
right to look at such evidence Uj find out the intention ol tin* parties when the 
contract was made -Elvniinq v. Kocqtcr (1. L. R., I Cal., 2lo). In The Bank 
of Benaal v. F(faaa (o Moore’s I. A., 27), the question was, did the property 
pass, and this is also the question in this case. If the pro[ierty passed, 
nothing can take it out of tin? Ininds of a ho/nl jidc purchaser for value, and 
that takes us back to the question whether the i^ower-of-altornoy authorized 
what was done. 

Mr. Stokoe (with him the Officiating Advocate-General, Mr. PhiUtps) for 
the Respondent. 
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The Judgments of the Court (Gakth. C.J., and WiLSON, J.) wore as 
follows : — 

Garth, C. J. — The questions which have been laised on appeal, and w’hich 
w’c have to determine, are ; Is/, whether the transaction entered into between 
Messrs. Nicholls A Co., and the defendant was of such a nature as W’’as 
justilied by the pow’er-of-attovne\ ? and 2//^////, whether it was entered into 
for and on behalf, and in the name of, Major Eckford within the moaninj^ of 
the power ? 

[ think that boili these (piestions should be answered in the negative. 

It seems to me tliat the transaction in its nature was neither a sale nor 
purchase of the sliares in (jiiestion. It was eitlier [ 6 ] an actual loan, or a 
transaction in the nature (jf a loan, for the purpose of raising money. 

This appears, T think, very clearly from the evidence of Ramrutton Danye, 
the i)roker, w ho acted tor Messrs. Nicholls on the one liand, and of Daidraj 
Argurw’allah, the p^omashta of the defendant, on the other. Rami utton, although 
necessarily called by the i)laintit1‘, was by no means a favourable witness 
to him. His object evidciitly was, and naturally would be, to inako out 
that the transaction was one which Nicholls S: Co. liad a right under the 
l)ower-of-attorne\ to carry out for the plaintiff. Ho was lujuself the broker 
emploved by Nicholls A Co., and had seen the ])Ower-of-attorney before he 
entered upon the tiansaction. He says that, on several previous occasions he 
had obtained arivances of money for the plaintiff’ upon transactions very 
similar to the i)resent one : and it is ])robable that the form in which this 
transaction was carried out was only somewhat different fi*om those which 
preceded it, in conseqiujnce of Ramrutton having observed that the power-of- 
attornex did not authorize a loan. 

Ramrutton and Daidraj both say, that the sale and purchase of the shares 
was intended to he one transaction. Ramrutton ext)ressly says, tiuit, whatever 
the defendant might have offered him for the shares, he hail no authority to 
sell them, except upon the terms ot ic-[Hirchase. He had no authority, he 
says, to make an out-aiid-out sale. And it is obvious, on looking closely into 
the transaction, llial this must have been so. The defendant was not a dealer 
in shares. He was simjily a nionex -lender, and was only in the habit of taking 
shares by way of security. He knew' nothing, nor did Daidraj, of the value of 
these shares, and he evidently took the statement of their value from Ram- 
j’utton, witli reference, Jiot to their i>iice in the market, but to the sum w’hich 
he was to leceive on the re-purcliase. 

Tlie price in tlie market, so far as we can judge from the evidence, w^as 
Rs. 250 or thereabouts, -certainlN not less than that sum ; and it is not likely, 
under these circumstances, that Ran. dton w’ould have sold the shares to the 
defendant at Rs.200, except u|)on tlie terms of re-j^urchase; or that the defendant 
[7] would have sold thuiii back again, unless h(5 had been obliged to do so, at 
Rs. 205. The ailditional price of 5 rupees ujion the re-purchase exactly re[)re- 
sented intere.-.t at 15 per cent , per annum. 1 think it clear, therefore, that the 
transaction was not a hoiuf /id*: sale or j)urchasc, pi’oiierly so called, but 
merely a device by Nicholls A Co. to obtain a temi)oiai*y advance of money by 
a so-called sale and re-purchase. 

J confess, I strongK suspect, from the evidence of Daidraj and Rhiiin’aj, 
that the tr.Lnsaction was not entered in their books in the same way as 
])revious transactions, because they had b(M3n informed by Ramrutton that, foi* 
some reason or other, the transaction was not to he calhid a loan ; and it is 
admitted that this was the first purchase whicJi the defendant has ever made. 
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The defendant Ihinself dared not present himself in the witness box, and 
I strongly suspect, that he or his goinashtas knew more about the fraud that 
was being practised ui)oii the plaintiff than could he extiacted from them in 
cross-examination. 

Taking the transaction, howovei*, as it is ropr(*sontcd by the witnesses on 
cither side, T consider that it was certainly not a sale or pinchasc or transfer 
of shares within the meaning of the power-of-attorney. 

Thus far I have assumed tliat the transact '<n was one eniered into for and 
on behalf of the ])laintiff'. But the next (]urstioi^ which wo have lo determine 
should also he answered, in my opinion, against tlie defendant. Jt was upon 
this point tl)at Mi'. Justice WHITE decided the case in the Court below. He 
considered that whatever the real nature of the transjictioii \v as, it was not 
autliorized Iiy the power-of-attorney, because it was not carried out for or on 
behalf or in the name of the plaintiff. 

rt is clear from the cA’idence on both sides, 1 hat, at the Lime when tlie 
bargain was made, the name of the plaintiff was never mentioned, and the 
defendant’s own ease is, and his witnesses say distinctly, that tlie> never knew 
the plaintiff in the transaction. From beginning to end they considered they 
vvoi'c dealing with Nicholls t't Co., and although they received the transfers, 
they did not look at them, and the> were novel- aware, until after the 
insolvency, that the plaintiff’s name appeared [ 8 ] on the transfers. So far, 
therefore, as the defence was concerned, it is clear that the bargain was not 
made with tlie plaintiff , a.nd it is e<iually <dear that, so far as the partners of 
Niciiolls were concerned, the> weie dealing for themselves and for 1 lieir own 
henelit, and not for that of the plaintiff*. 

Tlie transaction was carried out by bought and sold notes, which are as 
follows (reads Ijought and sold notes). 

Now it is an admitted fact in the case, that the linn ol Nicholls consisted of 
four persons, Mr. Thompson and Mr. Nicholls lo w liom ihe power-of-altorncy 
was given, and Mr. Locke and i\Ir. Hawes w ho Jiad notliing to do with it ; 
and tliereforo the contract was made with tlie defendant hv four [lei sons to 
whom the plaintiff had gi\en iu> i^ower-of-attoinex , and wlioin ho had not 
authorized to make an\ sucli liargaiu. 

So far as L can see, if the plaintiff’ had chanced lo iu'ar of the transaction, 
and had applit’d to the, deh'iidaiit to re-sell to him the sliares at Bs. 205 per 
sliare, on the day wlien the re-sale w as t.o lake place, tlie defendant might have 
refused to make the re-transfer upon the ground that the bargain was not 
made for the plaintiff or hv his authorit\ ; and on the other hand, if the 
defendant liad applied to the [ilaintiff* to re purchase at Rs. 205, he would have 
had no iiower to coniiiel the re-purchase. 

It is true, that tin* transfers of tiu; shares were in tlu' plaintiff’s name, 
hut those transfers were made in a transaction which waselearL' unauthorized 
by the pow’er, and wdiich was not made for oj- on behalf or iji the name of the 
idaintitt*. 

One very fair lest, as it seems to me, whether the idainlitl ought to ho 
hound by the transaction, is this. If the defendant had looked at the transfers, 
as he ought to have done, and had seen that the> were transfcMs made of the 
Muir shares and on the plaintiff’s behalf, and if lie had then asked to see the 
power-of-atlorney, ouglit he not, and sliould lie not, at once as a reasoiuihlo 
man have seen, on looking at the power, that the transaction into wliich ho 
was entering was one which the power-of-attorney did not warrant. 


709 



I.L.B. 9 Cal. 9 


JUMMA bASS V. KCKPOKU [1882] 


I think that this apjpeal should be dismissed with costs on scale 2. 

[9] Wilson, J . — 1 agree iti the conclusion at which the Chief Justice has 
arrived. I Juivo had the advantage of seeing his judgment, but I prefer to rest 
my own decision iqion somewhat narrower grounds than those relied upon in 
that judgment. 

The plaintill' gave to two meinhei’s of the firm of Nicholls & Co. a joint 
and several power-of-attorncy, authorizing them, amongst other things, “ for 
me, and in my name, and on my hohalf, to ])urchase, sell, assign, and transfer 
shares in any public com])any. ” The linn of Nicholls &, Co. consisted of four 
])arties. 

The attorneys or one of them, or Nicholls S: Co., entered into a contract 
with tlie defendant, in the name of Nicholls Co., embodied in bought and 
sold notes, whereby Nicholls it Co. agreed to sell to the defendant a certain 
number of shares in a company at a named price, and the defendant agreed to 
sell back a like nuniberof shares in the same company at a future day to 
Nicholls it Co., at a enlianced price, the whole transaction being one transac- 
tion. In pursuance of this contract, one of the attorneys, professing to act as 
attorney, transferred the sliarcs of the plaintiff to the defendant and received 
the agreed price. 

I think the defendant took no title to the shares for two reasons. 

First.- -A pow(U* to sell is, I think, only a power to sell in the ordinary 
course of business, — that is to say, for a inonoy-prico. But the sale hero was 
partly for a rnoney-])rict3 and partly in consideration of the sale of like shares at a 
future day. On this ground, i think, the transaction was not within the power. 

Sfirondh/. Assuming that, after a contract had been made between Nicholls 
S: Co. and the defendant, for the sale of shares, the plaintiff ’s attorneys might 
properly sell his siiaros in satisfaction of that contract (and if there wore no 
other ohjection in the way I am inclined to think they might), still it was the 
duty ol the defendant, when he found that the shares sold to him were the 
plaintiff ’s shares and were transferred only under a power-of-attornoy executed 
by him, to see that he ijaid the price to the plaintiff' or his attorneys. But the 
price consisted in part of money, in p:irt of a contract [ 10 ] to re- sell similar 
shares, and that contract was not with the iJaintiff’ nor with his attorneys, 
but with Nicholls I'i: Co. ft was, thcrefoj-e, a contract of which the plaintiff 
could not, so far as 1 can see, claim the benefit in any way. 

Appeal disvilsscd. 

Attorney for the Appellant : Mr. Pittar. 

Attorness for the Respondent : Messrs. SaadersoiL d’ Co. 


NOTES. 

[POWER OF ATTORNEY CONSTRUCTION OF 

Sir the Notes to 10 Cal. 001 I’.C- in tlie L.\W KliPOKTS RKPKINTS.I 
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SRERPUTTY MIRDHA &C. V, KARTICK SINGHA [1882 j l.L.R. 9 Cal. 11 

[9 Gal. 10 -^11 G.L.R. 181] 

APPELLATE CIVIL. 

Thn 6th May, IHHii. 

Present ; 

Mr. Justice Cunningham and Mr. Justice Tottenham. 


Sreeputty Mircllui and another Defendants 

verniia 

Kartick Singha Plaintiff. " 


Attachment — Execution of decree- In terrenor — Claim to attached property — 
Cauae of action—CndJ Procedure Code. {Act VTTJ 
of 1869), HH. 247. 

Where a person whosci property has been attached in execution of a decree against 
another person, and whoso claim under s. 240 of Act VITI of l8r>D has been rejected, brings 
a suit under the provisions of s. ‘247 of Act VI 1 1 of 1859, it is no objection to that suit that, 
previously to the filing thereof, the deercti (in execution of which the property had been 
attached) was satisfied by the judgment-debtor and the property releasiid from attachment. 

The judgment of the Court holow, as far as is material foi- the pui poses of 
this report, is as follows : — 

“ The only question to be tried in this case is, whether there was a cause of action for 
this suit, and the lower Court should have allowed the plaintiff a trial on the merits. 

“ It appears that, in execution of a decree by the defendant No. 1 against the other 
defendants, the tank in dispute was attached and advertised for sale. The plaintiff intenened 
with a claim, and objected to its sale, on the ground that the tank was his own propeity and 
in his possession. Tlie claim was not enquired into, but was disallowed under s. 247, 
Act VIII of 1859. In [11] fact, the petition of cl.aim was not admitted by reason of its untimely 
presentation. The plaint ill, therefore, sued in the present casci to establish his title to 
the tank and to have it released from attachment. 

“ It transpired subsequently that the sale of the prop(‘rt\ did not taki‘ place ; it was virtually 
released from attachment in conse<juence of the judgment-debt being satisfied b\ the sale of 
other properties of the judgnuMit-dcbtors, and so, at the time of the institution of the suit, 
which was after the execution-proceedings bad come to an end. the attachnumt was not in 
existence ; and the plaintiff’s prayer for release of the jiropcrty, which has ever since remained 
in his possession, was perfectly without a cause, and the lower Court’s ordi’r, disallowing that 
portion of the claim, w'as quite justifiable. But the lower Court dcc-lincd to try the merits of 
the case, on the ground that plaintiff had no cause of action for the suit, and that dcci.sion 
has lieen made the subject of this appeal. 

“ The plaintiff’s petition of claim was disalhiwcd under s. ‘247 of Act VIII of 1859, and 
the latter portion of that section (which says * the order disallowing the investigation shall 
not be subject to appeal, but the claimant shall be left to prosecute his claim by a regular 
.suit *) clearly gave him a right of suit. The low'cr Court has said that ‘ that provision is not 
imperative, but permissive.’ But, if ‘ perniis.sive. ’ it permitted the plaintiff to institute a 
regular .suit. The section does not say that no such suit shall lie unh'ss the property is sold, 

•Appeal from Appellate Decree, No. 419 of 1881, against the decree of Baboo Kadar 
Nath Mozoomdar, Second Subordinate Judge of Midnapore, dated the l‘2th November 1880. 
reversing the decree of Balioo Hrojobeharv Shome, ^lunsif of Ghatal, dated the 31st March 
1879. 
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and hcnre thd rir«.t Court’s opinion that such was tbo intentioft of the law was quite unsupport- 
ed. Tt seems to have been under the impression that a decision under s. 240, adverse to the 
plaintiiT, would have f^ivim liiin a cause td action, and that a rejection of his petition under 
K. 247, not followeil hy the sale of his property, could iu>t give him such cause. But s. 247, 
as I liaNc said abo\e. lias made no such restriction on the right of suit. Suppose the plaintiff 
had instituted this suit iniinediatels after his petition was rejected, and before the execution- 
proceedings w(‘re termin.ited, could u- !•( contended in lliat ease that he had no right of suit 
when the law i*xpressl\ ga\e it to him ^ 1 tliink lui such eoiitentioii could he allowed. Then, 

suppose that the evecutioii-procccdiiigs wen* put an end to, and the property released before 
the suit would lia\e bis'ii di'cidcd, would the suit stop and fail hecause the attachment was 
removed? I believe the suit \NouId not f.iil on that aeciouiit. It .soiuns, th(‘refore, (piite clear 
to me that a suit under s. 217 would he iiidepeiideiit of the sale of the property at-|Ll2]tachcd. 
Itis quite possible to imagine :i case in wbieli tin* exeeution-proeeediiigs might be delayed over 
a considerable period, and the suit fiisposed of in the meantime. Tf a suit instituted before 
the release of the pioperiN \\(»uld lie. I sci‘ no n'ason why it should be disallowed by reason 
of the d('er(*i'-liolder not bringing the pi<)])eit\ to sale, and causing it to be released at his 
own clioiee. The section of tlie l.iw g.i\e the ]>laintifT a right of action in unlimited terms, 
and the restrictions imposc'd on it In the lower Court have lu/t been supported by any 
provision of law 1 am iiware of. 1, therefore, eannot agn‘e with the lower Court in thinking 
that the plaintifi' bad no e:insc for tliis suit. That (’oiirt applied the principles of declaratory 
decrees ])rovi(l(.*d for bv s. Jo c^f the .\<‘t to this .-.iiit, but this ease was not institut<*(l under that 
section. Had it lH*en so, it would have been of a quite dilTi'n'iit nature, and the principles laid 
dow'ii m the rnliiigs (|Uf4(‘(l In Lhef’ourt bebnv, :is wtdl as in iiianv othiTs, should have been 
applied t<' it. l»nt as it was a suit under s. 217 of the Aet, those rulings could not be appli- 
cable. (^)ueslions of iiijuiw or incoii\eniene<* resulting from tin* attachment have not been 
made iieeessarN lo be considered iii eases under this section, and, in my opinion, sale of the 
attached propeiin would not lie indispensable to giv»‘ a cause of action under it. Kven if 
the question of injury or iiicouM'uieiiet* were t(» be considered in this ca.se, the attachment of 
plaintiff’s propi riv In declaring it to licloiig to others has bc'cii iiijunoiis to his rights, for 
thoiigli the iujiirN has not been immediate, a path was pa\ed for futaire difhcultics. The 
property W’as attac hed and advertised tor sale as belonging to the* judgm(*nt-dcbtors, those 
proceedings must have lieou known to the* people at large, and if on any future occasion 
the idaiiitilT w’ould l*o under aiiN ueeessiU of entering into a bargain regarding the property, 
the probability is ten to one that desiraiile or succ-essful terms could not be* secured. In this 
was the attaclimciit of his propei’t\ , though not bdlowed b\ its sale, has been prejudicial to 
his rights, and a di-elaration of bis iiidi-putable title was, therefore, ueci'ssary to be obtained. 
For tlu'se re.isons I bold that flu- plaintiff’s suit was b'gallv m.iiuLaiuable, and atrial on its 
merits must be lidd. .\s there is no eNideiiee in the records, and the low’cr Court dismissed 
the suit on a preliiniiiar. ])oiiit, — viz., want of cause of action, — wliiidi this (Joiirtmust overrule, 
the ('ase should lie scut lj.u k to the Court below for trial on the merits.” 

On rennuid n docrco was given in favour ol' the plaintiff, which was affirmed 
on appeal. The defendants appealed the High Courfc. 

[13] J3ahoo Jnduh Clituuhr SmI for the Appellants. 

Bahoo AshiUosh Dlitir and Fhilioo Bama Churn ^Janerjee for tho 
Respondent. 

The Judgment of tlie Court (CUNNINGIIAM and TOTTENHAM, JJ.) was 
delivered h> 

Cunningham, J. — Tn this case tho property of the plaintiff having been 
attached hy llie defendants, the plaintiff* brought his claim under s. 246 of tho 
old Code. T^hat claim having been rejected without investigation, on the 
ground of the late date on wdiicli it was put in, plaintiff was left to prosecute 
ins claim l)y a regular suit under s. 247. H(* has done so, and, after a contest 
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on the part both of the judgment-debtor and the attacliing-creditoi‘, has entah- 
lished his right to the property in suit. But an objection is taken to the 
decree, which was also taken to the suit, on the ground that, at the time when 
the plaintiff made his claim, the attachment had virtually ceased owing to the 
djcree having been satisfied from other properties of the judgment-debtor. 

We concur with tlie Court below in thinking that tliere is nothing in this 
circumstance to deprive the plaintiff of the remedy wliicli the law provided for 
him. A very distinct shade of doubt would ho tlirown on liis title by the 
attachment, and the seriousness of the evil shown by the fact that the 
plaintiff’s title has been earnestly contested by both the other parties to the 
suit. We tliink, therefore, that the plaintiff was entitled to sue. 

The appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. 

[CLAIM TO ATTACHED PROPERTY- 

Tn cjircuiiistancos siicli jis in this th«‘ rlainianl is not lioiind to hriiiR a suit : — 

(ISaS) 18 Jioin., 241. 

As rcpfard.v. the* bin(]int{ offcct in tin' ahseiua* r)f a claim suit within the ptn-iocl of limi- 
tation, see 1 C. L. J. 2‘)0 ; :35 Cal., 202 ; M :U7.] 


[14] ORKHNAL CIVIL. 


The Tdlh July, 

I’HESKNT : 

Sir RrcTfARD Garth, Kt., Chief Justice, and Mr. Justice 
(Cunningham. 


In the matter of the Indian Companie.s' Act of 1800 and of 
the Media Tea Co., Limited. 

C. Kernot Claimant 

versus 

Walton Official I jitjuidator. 

Company- Articles of Association Power to horrow- -Borrowmq 
in excess of Power in Articles of Association -Ji(ttiJication. 

Under thtj articlo.s of association of a limited compaii\ , the directors liad power, from 
time to time as they might see fit, without any previmis cuiiscMit of the shareholders, to 
borrow any sum of money not exceeding Us. 50,000, on the hill, bond, not**, or other 
security of the company, upon such terms as they might think proper ; and had power, with 
the sanction of a special resolution of the company previously obtained at a general meeting, 
to borrow any sum of money not exceeding in the whole, together with the Rs. 50,000, the 
sum of Rs. 1,00,000. 

K advanced sums of money to the company amounting in 1870 to over Hs. 80,000. No 
previous sanction was given to any of these advances. On the 4th October 1870, an extraordi- 
nary general meeting of shareholders was held, at which a rcsulutiun was passed .sanctioning 
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ji niortgjiK** to K of Llio wliol<‘ of r-oinpjiu\ proprrtv. excopt'iJi (‘(M-tain garden, to secure the 
pa.viruMit of a sum, nut exoooding Rs. 1.00. 000, for .idvances alruady made and to he made, 
with interest at 7 per cent. 'I'his n*s(dut ion w.is eonfirined on the IGth of Octfiber, and the 
mortgage was exeeiited on Llie ‘2*ind of Deeeniher 1.S79. Siihsequeiitly the company was ordered 
to he wound up, and K advaneijd a elaiui for Us. 1.-20.7<S7. 

Ifehl, that there is ;i distinetiou L.•t^veen lo.ius wliieli a eompany is empowered to raise 
under its borrowing powius. :uid debts wliieli, in meeting its eiirrent lialiilities and in the 
actual carrMiig on of its a/Tairs, tile eonipanv, or its .igents on its behalf, have contracted; 
and that tin* advance.s in.uhi by A' <lid n«>t amount to a liorrowing within the meaning of the 
articles of a.ssociation 

111 rc Cvfn. ('liven Minim/ ('oni/uni}/ (L. It., 7 I*’q., ^^8) and Wntciloic v. Sharp (Tj. R., 8 
Kq., fiOl) followed. 

/Add alsf), that the boi rowing powers conferred b\ the articles of association justified a 
mortg.ige. the objci't of which was in part to cover pre\iousIv ineiirn*d liabilities. 

ArPKAh from a jiKlgimnit of WlliSOX, .1. 

This wjis ii (ihiiin iniido hy J)r. Koi riot against the Media Tea Company, 
Limited, for Es. 1,‘J(),7H7-] 1. 'I’lie pi-ineipal questions at the hearing were- -- 
(i) as fo the validity of the d(d)|., and (ii) as to the s’alidity of the security. 

The facts weie as follows : — 

The Media 'I'ea (Company, Limited, was formed on the 1 Ith [18] of 
January lH7o, M.nd hy art. Id of the Company’s articles of association 
the Directors had power, from time to time as they ndght see fit w'ithoiit 
any previous eonsont of the shareholders, to borrow any sum of money not 
exceeding Es. o0,()00, on the hill, liond, note, or other .security of the Company, 
at such rate of interest and iqxm such terms as they might think proper ; 
and further the Directois had fiower, with the sanction of a special resolution 
of the Comfiany j)reviousl\ obtained at a general meeting, to borrow any sum 
of money not exceeding in the whole, togethei* with the 50,0(30 rupees, the sum 
of Es. 1,00,000. 

Up to the end of the season of 1877, the Company was financed by 
^Fessrs. Tliomas and Co,, after whicli time they refused to finance the Company 
further. On tlie 4th of .lanuary 1878, a general meeting of the Company was 
held, at which the Directors were authorized to arrange for the further 
financing of the Com|)an\. On the 14th of January 1878, Dr. Kernot was made 
a Director, and he ugreed to liuance the Company, and advanced to the Com- 
pany a .sum of Es. d0,(3(30, wliicJi went lo ])a> oli’ the advances made hy 
Thomas and Co. On the Idth of February 1878, the money advanced to the 
Com]jany by Dr. Kernot amountcsl lo Es. ()3,5()t3-i)-8, and this fact l)ecanie 
known to the shaieholders wlien th" ejiorts and accounts were issued to the 
shareholders at the end of 1878. 

On the lOth of .\pril 18713, at a general meeting of the shareholders, there 
were ijresent six shareholders : Dr. Kernot, in the cliair, houl proxies for two 
shaieliolders, and foin- others; when I lie report and accounts were approved 
and passed, and a lesolution carried, empowering the Directors, in addition to 
the sum of Es. mentioned in liie l‘2th ai'tiele of the memorandum of 

association, to horiow a further .sum of Es. 50,00(3 on such terms as they might 
think fit, m iking in tlie aggregate a sum of Es. 1,00,000, for the purpose of the 
Comiiany. T'his resolution was, however, hjver confirmed. 

Dr. Kernot continued to finance the Company, and on the 20th of June 
1870 the Company owed him the sum of Es. 80,000. 
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On the 4th of October 1879, an exti’aoidinary general meeting [16] of 
the share holders was held, at which a resolution was jiassed sanctioning a 
mortgage to Dr. Kernot of the whole of the Company’s inoperties other than the 
“ Maskowah Garden,” to secure payment of a sum not exceeding Rs. 1,00,000 
fo; advances already made and to be made, with interest thereon at 7 per 
cent, per annum. At this meeting Dr. Kernot was present, and represented 
one out of six others of hio co-sharers present. 

This resolution was confirmed on ilie Kith of Octolier 1H70, Dr. Kernot 
representing one of the seven other shareholders present at the meeting. Due 
notice of these two meetings had been given to the shareholders hy circular 
and advertisement in tlie public i)apcrs. 

On the 8th of Novemher 1871), Dr. Kernot retired from the Dii’ector- 
ship, and on tlu? 18th December 1871) the debt due to him amounted to 
Rs. 87,353. 

On the i2'Jnd of December 18711, the Diiectoi’s (there being only three 
Directors on tlie J^oard at the time) executecl a mortgage of the Company’s 
properties in favour of Dr. Kernot, and the rate of interest, which was formerly 
10 per cent, on his advances, w^as, under the mortgage deed, low’ertul to 7 
per cent. 

On the 10th of January 1880, at a generiil meeting of the shareholders, 
Dr. Kernot was asked to rejoin the Board of Directors, and he consented 
to do so. 

On tlio 13th of March 1880, at an ordinary gencial meeting of the share- 
holders, accounts up to the 31st December 1871) w’cro passed. 

On the 13th of July 1880, Dr. Kernol, through his attorney, served a notice 
on tiio Company, calling on them to repa\ to him the moneys advanced, wdth- 
in seven days, and demanding possession of the ])ropei tics mortgaged to him. 

On tlie 20th of July 1880, Di‘. Kernot look possession under his mortgage, 
and the Compafiy went into li(iuidali<;n. one. W. M. Walton being appointed 
Oliicial Liquidator to the Company. Dr. Kernot then put in his claim, stating 
that, up to the 31st of Ma^' 1881, the sum of Rs. 1,20,787-11 was due to liiin 
for moneys advanced for the, cultix alien and production el tea at the garden 
mortgaged to him. It aj)pearoil from the books of the Company, that a share- 
holder named Campbell had olqected [17] to Dr. Kernot linancing the 
Company, to the bori’owing of mone\ for the use of l.lie Conijianv, and to tlu*. 
mortgage: but lieing al\va>s in the minority, his objections were, at the 
several meetings, overruled. 

The Oliicial fJquidatoi' opposed the claiiii on tlie grounds : - (i) that the 
advances made hy Dr. Kernot prioi’ to tlu* exetaition of his mortgage, in excess 
of Rs. 50,000, should be disallowed as not being a debt for w hich the('ompany 
was liable, the Directors having acted //ZZ/v/ /vre.s with regard to t heir borrow ing 
powers ; (ii) that the moitgage being a mortgage of lands in the inofussil, 
Dr. Kornot’s possession on default of [lax nuuit was illegal, his remedy being to 
institute a regular suit, and having obtained a decree, to pn^ceetl in execution 
to sell the property ; (iii) that the Compain had gixen to Dr. Kernot a fraudu- 
lent preference, and that t he mortgage was, therefore, invalid, and shouhl be set 
aside. 

Mr. Hran^on and Mr. IJoiinrrirr for Dr. Kernot. 

Mr. Jackson and Mr. T. J. Aprar foi* tin* Oliicial Liquidator. 

Wilson, J., in giving judgiiient, held: That the ti.Misactions of the 
Company, if valid, w^ero valid on the ground of being within the scope of the 
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authorily of the Directors, or on the ground of subsequent ratification. That 
the j)rinciples of law applicable to the latter ^^n-ound showed — (i) that any act 
in excess of the memorandum of association is wholly invalid, and can never bo 
ratified- -Ashbunj liaiLwau CompKiiu v. Uichc (L. R.. 7 H. L., 653); (ii) that 
an act of the Directors, uUm vn tis of the Directors under the articles of associa- 
tion, but not beyond the powers of a majority as .restricted by the articles of 
association, stands on a difi'ei'ent footing, and that sucli an act can be ratified 
Ijy a mectinf* of shareholders duly called -- 1 n nic v. Thn Union Bank of Australia 
(L R., 2 App. Cas., 375; s. c. I. Ij. R., 3 Cal. 2H0) — (which was a case 
decided on the construction of an Act of the Colony of Victoria, an Act similar 
to the Act in force in India) ; (iii) that if the articles of association restrict the 
powers not only of the Directors, [18] but of the majority of the sharelioldors, 
and those restrictions iiavo not been observed, so that the act done is outside 
the articles of association alto^^ethcr, and ultra cur,s not only of tlie Directors, 
but of the meetinj^ which lias done or sanctioned it, the act, provided it bo 
within the scope of the mcmoranilum, may be ratified, but the ratification must 
bo that of the whole body of the shareholders — 2'he Phosphate Covipani/ v. Green 
(L. R. 7 C. r., 43). That it was under the last head that the present case fell, and 
that the acts of the Directors were beyond the powers of the Directors and beyond 
the powers of a maiorit\ , because in dealinj^ with the question of borrowing, 
art. 13 of the articles of association imposed two restrictions on borrowing, 
viz., that it must he with the sanction of a special resolution previously given 
at a general meeting, and this expressly precluded a subsequent ratification by 
any majority of shareholders. That, therefore, so far as the borrowing in the 
present case was in excess, it could only be ratified by the whole body of 
shareholders, which, in the case of 'ilic Pliospliatr Couipanij v. Green (L. R., 
7 G. P. 43), was hold to have been given by the tacit acquiescence of the share- 
holders, who had had full knowledge and oiiportunity to object. That, at the 
end of 1878, the Company had borrowed in excess of the borrowing powers 
Rs. 13,000, and that the resolution of the 13th of April not being a special 
resolution, the wdidity of the borrowing under it must depend on ratification. 
That although, in March 1880, the report anti accounts were circulated to the 
shareholders, which, in Aja’il 1880, were adoj)ted, yet there was clear evidence 
that Cam]]bell, one of the shareholders, had dissented throughout from the 
whole of the transactions, aiitl that it could not he assumed that he ever had 
intended to i-atify any of the transactions which were done irregularly, and 
that the rd^senco of assent by him Avas as sufficient as the objection of ail. 

111 ?, therefore, found that the excess of borrowing beyond the powers 
defined in the artichjs of associatio!i was not good in the first instance, and had 
never been effectually i jitificd as to [19] all sums borrowed within the 50,000 
rupees limit ; hut that as to all sums borrowed under the mortgage within the 
Rs. 1,00,000 limit, with all interest, the Ir \n was valid. 

Thai, as to the other points raised, no fraudulent iireference had been 
made out, nor did the question as to the |)roccedings on the mortgage arise, 
inasmuch as it was not proposed to act on the power of sale. 

From this decision Dr. Kernot api)ealed. 

.Mr. liianson (with him ^Ir. Bonneriee) for the .Vi)pellant. — Inasmuch as, 
at a meeting of shareholders, the resolution was passed, is it not enough that 
the majority of the shareholdiMs agreed V The matter is concluded by the 
case of Irrinev. The Union Bank of (Australia) L. R., 2 P. C., 366; S.c., T. L. R., 

3 Cal., 280). In that case the advance was sarctioned at a general meeting 
hv a majority cf the shareiiolders jjrcsent ; it was found that the Directors 
had borrowed in excess of their powers, without their powers of borrowing 
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being extended ; and it was held that the shareholders could acquiesce iii tlie 
borrowing, and had done so at an extraordinary meeting by a resolution of 
the majority of the shai*eholders present at the meeting. If Dr. Kornot, even 
without a mortgage, had come forward to save the proi)erty from ruin, if on 
nr other ground (though a salvage claim might he advanced), ho would bo 
entitled to recover liis advances, for he w^as a trustee on liehalf of the share- 
holders ; sec Lowndtts v. (htnirtt Muiinti Companif (38 L. J., Ch., 418). .\s to 

costs, they have all been occasioned by the contention of the other side, sotting 
up a charge of fraudulent preference, and this point was decideil in our 
favour. 

The Court liere called on the Olliciating Advocatc-Ceneral (Mr. P/ullips), 
who ap])eared for the Ollicial Liquidator. 

The Ofticiathuj Advocato-Uiuuinil, — The Privy Council case can l)c dis- 
tinguished from this case ; hut we say also that Dr. Kernot being a Director, 
and the borrow ing being improper, he cannot take advantage of the ])resumption 
that everything was rightly carried out, w’hich ])resuiiipiion out r20]sidcrs 
dealing with a Company are usually entitled to make. As to tlie Privy Coun- 
cil case cited by the other side, the Cuiiipany there had power to borrow' 
money, witli no limit to their borrowing powers; Init the Directors had no 
such power, and that is the <listinction between the two cases, for in the 
present case the Company had a limited jxjwer of borrowing, ri’A., up to one 
lac, under the articles of association. In the Privy Council case they had 
power to extend their borrowing powers without altering their ai’ticles of 
association. Mr. Pnnison lias endeavoured to show' that there is no distinc- 
tion between altering the ai’ticles and waiving any informality that may have 
taken place. AsJd)Krn littHnuni ('(nuptunf v. lifchr (L. E., 7 IJ. L., ()03) decides, 
that a contract, benng of a nature not included in the memorandum of associa- 
tion, is nltro. nres not only of the Directors but of the w hole Comiiany, so that 
even the subsequent assent of the whole body of shareholders would have no 
pow’er to ratify it. J submit that there must be a notice to the effect that the 
Directors had exceeded their powers, and that the meeting is convened to 
ratify the acts done ; this w'as not done here. It is not enough to show that 
Campbell did not dissent ; they must show that he assented. In freinr v. 
The Union Httitk u/ Amti'iitni (L. E., 2 \\ C., 3G() : s.( ., 1. L. E., 3 Cal., 280, at 
287) no dcicision w'as come to on tluj passage cited by the other side, for 
nothing w'as allowed beyond the half nt what was claimtid. There was no 
decision e.xcept so far as a dictum of tluj Pi iv\ Council can be held to be so, 
because they held no latilication had taken place. If the act is beyond the 
pow'er of the Directors, the whole body of shareholders must ratil> it. An 
agent has no power to ratif>, and the samti rule a.]iplies to Directors. .\s to 
what ratilication, what knowledge, or notice, is required, see s. Ib8 of the 
Contract Act, and also the remarks of Sir W'. Pa(H«: Wood as to acquiescence 
in In re Athenaniin Societij, e.r parte luufle Co. (I K. and ,T , o(33), and in In le 
PJuemx Life AsHnranee (ai. Piin/es' ra.sr (2 J. and 11., 44()), and Spackinan v. 
Evans (ij. R., 3 Eng. and Ir. App., 190-11)1); also ffoii/dsirorlh v. Leans (L. H., 3 
Eng. and Ir. App., 263-270-277). [ 21 ] ICiAirni, C.J.- -If it is a question of 

ratification by conduct, the ratilication must be by all t he sliareholde»’s ; if a 
question of ratification at a meeting, it must he a ratification by a majority of 
the shareholders.] As to the point that the money having been joccived the 
Company are bound to repay it, it is too late to show that they have relieved 
the Company from liabilities. 4^he princii)le laid down in /n the mutter of the 
Indian Companies' Act of Liiid and of the Port Cannintf Companij (7 B. L. R., 
601), cannot, on appeal, be, for the first time, applied to this case ; and before 
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so, it is nocossiiry that tho liability should havo been paid oil’. As 
iVi^aL-tls s. d.jol' tho Contract Act, [say that a Liiiiitod Company is not ’ a 
person ’ within the nieaninf»ot' the section. 

Mr. iJnuisotL in i*eply. IC I he loiin account doesnot include borrowin^^, then 
I stand in a l)etter position, as I am a Director who, seein^^ that money 
was wanltid, linanced the ('ompanv to ^ct the f^arden out ol‘ ditticultios. As to 
a borrow in ;4 1)\ Dii ectois, see 'rie in;^ on Joint Stock Companies, p. H3. This 
Company l)ein^; a tradinj^ comj)an\, it would liave a ])ower to borrow' and to give 
a mort^jat^e as securitN lor its debts. As to whether I am entitled to interest 
I cite III tr I'Jifi (irnutin Mninuj i'onijuuni (t Dc? (r. A. N., 19) and hi re The 
British Pun iileni Assitnnice ( 'oiiifniiitf, Lniies eu.se (I De ( jcx . J. A S., /)04, 513). 
As to \vhethei- thi5 shareliolders had snllicient information and notice of the 
matter when tlie ratification took ])lace, the series of cases w'hich follow hi re 
The (ieniiini Mniiiitf i'()ni})anu (1 De (i. ^I. A N., 19) cited in tlie last edition of 
Ijindle>' on l*ai tnershi|», i)j). 71)0, 7(il. -nz., In re U'he Xorwieh Ynni Compantf 
(22lh'a\., 113), Ihikei's eu.se (I l)i*. A S.. 55), 'Troup's rase (29 Heav., 353), 
Iloare's ease (30 Heav., 225), show that where the Directors of a company, 
actin;; homi lit/e and to tluj i)est of their pid^*inent, advance' money in order to 
carry on the; business of the compan\, and sj)en(l the mone\ for that purpose, 
they arc [ 22 ] entitled to lu', reimhur.stMl h\ the c()tu])any. If this is a bor- 
I’owdn.L; within iluj strieJ nieanin;^ of the word, a horrowiu!.;, such as tlie Direc- 
tors luui no power to make wnthont the sanction of tlie shareholders previously 
obtained, it has lu'i'n sul'lieientlx ratilied In tlie shareholders, for they ratitictl 
on the 4th and Ibth Octolier IS79, <ind on the 12tli March 1S80. They 
had know ledge of the matter in October 1 h 7H, for the repoi’t read then stated 
that Rs. ()3, 000 was due by the Company, and this, in hire The Noneic/i 
Yarn ('onipaiuf (22 Ihiav., l()l-105), was held to be sutlicient notice. 
[Cunningham, J. - Vour altidavits clearlv show that Mr. Campbell knew wduit 
w'as yoin^ on, so are not tiu'se cas(*s, wdiich l;o to show wdiat is to he consi- 
dered knowled^^e or notice, unnctu^ssaiw V hi re The Hntish Prociilenl .Is-.sur- 
anee Ctinipanij, Ltine's nisr (I De (li'X. J. A S., 501, 513), f’oes further than tho 
case of hi re 'The Xonrieh Yarn Conipanif (22 Deav., 164-1(35) ; it shows that 
all the shareliolilers, both absent and pi'esent, are bound. Now, at the meeting 
of the 10th A])ril, power was ^ivon to the directors to cNtend thc3ir borrowing ; 
it w’as a geiu'ial metMln.nof the shareliolders, therefore Coinpbell knew that the 
Directors had been allowed to borrow Rs. 50,000 more. This resolution, it 
is true, was not conliimeihso I (am only use this fact a.s evidence that Camp- 
bell kmnv what was .i^oin;^ on. If the act of the Directors was lu^t ratilied, 
then I say the onus is on the parl\ who denies it to come and show it was a 
bad transaction, and tliat 1 he contract is ultra- cues Pollock on Contracts, 
!>. 104 .\s to the point that there is in ev(*ry company a power incidental to its 

existence to incur deJits, see 7 '/ r on 57/ ' pp. 215, 2 17. There is a 

distinct ion Ix'tw’oen loans which a. companx is emjiowered to raise under its 
borrowing iiowers and debts for curnint liabilities incurred by the company ; see 
Waterhir \. Sharp (\ i. lA., 8 E(p, 501), hi re Cefn. (Jileeii Mtrnifi Conipanij 
(li. R. 7 El]., S8j. 

The Oliiciating .Vdvocate-Ceneral (Mr. Phillips) was allowed to address 
the Court on the new cases cited, and on points on wdiich he had not addressed 
the Court before. 

[23] The case hi le 'The British Brornlent Assuranee (Jonipani/ (1 De Gex. 
(3. A S., 504, 513) is the case of an mitsider, am’ Mr. Thring, in his book on 
Joint Stock Corripanies, pp. 83 and 90, points out this diflerence. hi rc The 
Xurinch Yarn Cornpamj f22 Beav., 113) w’as decided before limited liability 
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companies came into existence. Sottlh Durham Iron Company, Smith's case 
(L. R., 11 Gh. D., rj79), is as to whetliei* Directors can sliiold themselves behind 
their own breach of duty ; but they must stand in a fiduciar\ ])osition to tlioir 
shareholders. As to the case of In re The German Minimi Company (4 De G. 
M. I't N., 19j, the Company was established under a deed of settlement, and 
afterwards was registered under the Limited Liabilities Act, and the loans were 
all made before tlie registiation of the Com])jiny. In re Cefn. ('t/cen Minniy 
Company (L.R., 7 Lq., 88), where two Directors incurred cei’tain obligations to 
benefit the Com])any, and the obligations tliere w re lield not to be a hoi*]*owing, 
and supposing it to be a l)orrowing, it was not imauthori/ed. If tlie payments 
by Kernot are advances and not loans, tlien I must endeavour to show tluit 
Kernot, had no right to recover, becausti if tlie Directors could not recovei*, 
Kernot, wlio w’as also a director, could not do so either. As to the extent of 
allirmative pow'ers in memorandums of association, see XortJi Stafford Steel 
Company v. Ward (L. R., 3 Ex., 172). 

The Judgment of the Court (Gaktu, C.J., and Ccnnixgham, J.) was 
delivered by 

Garth, C. J.- The (luestion raised in this ajiiieal is, wliether Dr. Kernot 
is entitled to an\ larger jjortion of his claim against the Medhi. ^rea Company 
than lias been allow’cd by the Court below', and to enforce that claim under a 
mortgage of tlie 22nd of December 1879, executed in his favour by throe of the 
Directors of the Company in accordance with a siiecial resolution jiassed on the 
4th of October 1879, at an extraordinary general meeting, and (lontii'med on 
the 16th of October 1879. 

[24] The mortgage recites tliat the Media Tea Company, being in w'ant 
of funds for and towards enaliling them to work and cairx on the tea gardens. 
Dr. Kernot had advanced various sums of money, and had received from and on 
their account various sums of inomw', leaving a sum of Rs. 87,353, including 
interest u]) to date, due to him : “that they had asked Dr. Kernot to lend and 
advance from time to time such further sums as might he necessary for carrying 
on the gardens ; that the mortgagee had consented on the express understanding 
that the loan and interest should never exceed one lac , and that it was agreed 
that the mortgage should he security for all such sums as Kernot had ])aid, laid 
out, advanced, or expended, or might from time to time pay, lay out, advance or 
expend, or engage so to do or otherwise become liable for, on jiccount, or on 
credit of the Company. The mortgage then follows in these teinis, with the 
provision that the sum due to Kernot sliould not at an> time exceed one lac 
with interest. There is a covenant for repayment seven days after demand, a 
covenant to pay forth w ith all law charges between attoi ney and client inci- 
dental to this mortgage security or to any [iroceedings which ma\ he had either 
for sale, or attemjited sale, or otherwise, of the mortgaged jiremises for jirocuring 
or obtaining payment of any moneys thereby received. The rate of interest 
is 7 pel* cent, with annual rests. There is ])ower to enter and take posses- 
sion on default and carry on ; money advanced while so cari ying on to be 
deemed ailvanced to the Company. Lsual covenants, itc. 

The mortgage w^as sealed and signed by three Directors -Hart , Longinuir, 
and Barlow. 

fn July 1880 Kernot demanded payment within seven days, or, in default, 
possession of the mortgaged premises ; and on the 28th of July took possession 
under the mortgage. 

In December 1880 the Coiiqiany w'ont into liquidation, and Dr. Kernot 
advanced a claim for Rs. 1,20,787. In <iisposing of this claim the original 



I.L.R, 9 Cal. 25 in thk matti:i? of mkhla tka co., lt>. [1882] 

Coni’t fl7th So|)toiiiher 1881) dooliired him entitled tocliarfje tlio Company (i) 
witli advances made holore the Ihlh of Octohci’ 1879, hut so that the whole of 
the pi’incipal due in rosiiect of such advances should not, at any time 
prior to tlie IGth of Octol)er 1879, exce(5d Rs. 50,000 ; (ii) with [26] 
advances suhsequent to tlie Kith of October 1879, hut so that the whole of 
the p)’inci])le o1 such furthoi' advances should not, tof^otliev with advances 
prif)r to tlie UJtli ol October 187*^ exceed one lac : and ordered that the claim, 
as thus delined, should he allowed with interest at 10 per cent, to the 16th of 
October 1879, and therealter at 7 ])er cent, on the aggregate amount ; and 
that the rest (d tlu? claim Ix^ <Iisa,llowed. If nocessaiy, an account of sums 
laid out by Kernot in managing, t<c., was lo be taken, and the Liquidator was 
to retain his costs, claimant to bear his own costs. 

From this ordei'the claimant ajipeals on the following grounds : 

1'*^ — That he was entitled to cjharge the (Company in respect of advances 
made jirior to th(^ HJth of Oe.tolier 1879, not only to tiie extent of Rs. 50,000, 
princijial, hut to the entirii extent of his advances ; 

2»d.- Tliat he was entitled to charge the Company in res})ect of advances 
made sul)se(pumt to the 16th of October 1879, not only to the extent of 
Rs. 1,00,000, pi’inc.ipal, inclusive of jii ior advances, hut to the full extent of his 
advances ; 

Ilrd. -That th('Com]>any did not exceed their powers in IxuTowing beyond 
Rs. 50,000 ; 

\tli. -That there was a ratification of the loans in excess of Rs. 50,000 ; 

5///. -That interest up to the 16fh of October 1879 ought to have been 
allowed at the rate claimed ; 

()///. That t he claimant was ordered to pay his own costs ; 

1th. -That no part of the cJaini should have been disallowed. 

There is no dispute as to tlie regularity of the proceedings of the 4tli and 
16th of (^ctohei’ 1879, at which the mortgage was sanctioned, or as to the due 
execution of the mortgage itself, or as to tho meeting of the 13t]i of March 
1880. The only qiu’stions are : (i) flow far the sum which the mortgage pur- 
ported to secure, and whicli is now claimed by Dr. Kernot, is legally due to 
him from the Com])any ? and (ii) How far the Directors had power to mort- 
gage the pro|)erly of the Compan\ to secure tho sum, wdiatevor it may be, 
duo to Dr. Kernot ? 

[26] For the i)ur]iose of determining these questions it is material to pro- 
mise tlie following facts 

The Company was registered in 187.'f Its nominal capital wuis one and- 
a-half lacs, in 1,500 shares of Rs. 100 each. The olijects of the Company 
are stated in the memorandum of association to bo the purcliase of certain tea 
estates, the manufacture and sale of tea, the leasing of thees'ates, and “ tlie 
doing of all otlier such tilings as are incidental or conducive to the attainment 
of the above objects.” Part of the estates purchased were bought from 
Air. A. S. Canqihell foi* Rs. f)0,00(), paid as agreed. Another portion was also 
bought from Air. CMin])hell for Rs. 40,000 made up as follows : — 

l^iid oil Afr. Ciimplicirs P. N to tlu- Imldor ... 11,000 

‘2-10 pjiid-up sliJiruK in (^jiiiipbuirs iiairif ... 24,000 

r>0 paid-up ‘shares to Barlow, at Campbell ’s rcjqnest 5,000 


40,000 
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The 60,000 and 11,000 were contributed by Messrs. J. Kingsley, R. 8. 
Staunton, E. A. Thurburn, and J. Loiigmuir, in equal sums of 17,750, each 
of whom were allotted 177 shares of 100 rupees in respect of these contri- 
butions, and a further allotment of 100 paid-up shares. Thus the four contri- 
l.utories had 1,108 shares nominally worth Rs. 1,10,800, and tlio vendor and 
his nominee had 290 shares nominally worth Rs. 29,000. 

Canipboll was ai3pointod manager, and it was agreed that if, within tlu'oe 
yeai's from January 1st, 1875, the shares w(M’p -old at 25 per cent. ])remium, 
100 paid-up shares should he allotted to Campbell. This, with two shares 
allotted to Baroda Pi osad Mitter, made u]) the 1,500 shares, which constituted 
the nominal capital of the Gompan\. Of Thurburn’s 277 shares, 138 were, 
at his request, allotted to his partner J. 'riiomas. Messrs. Thomas and Co., 
financed the Company, and, by the close of 1877, the Compan> was indebted 
to them for Rs. 36,688. 

At a mooting of the Directors held on the J lthplannai y 1878, it was 
announced, that Messrs. Thomas and Co., refused to financ-etho Company any 
longer; the Secretary was authorized ‘‘ to make tlie nece^ssary financial arrange- 
ments for 1878, not to pay more than 10 per cent, on advances.” A statement 
was [27] submitted of liabilities ami of certain d(d)it entries can-ied forward to 
1878-79, tlie estimated oiiti-turn ami a probable resulting debit balance for 1877 
of Rs. 3,388. 

On the 11th of January 1878 Kernot purchased Thomas’s and Thurburn’s 
277 shares, and, at the meeting of the 1 1th of January 1878, Kernot and 
Longmuir were appointed Dii’ectors in the place of Tliurhurn and Kingsley. On 
15tli of January 1878 Kernot sold thirty shares to J. Hart, J. Majee, and J. M. 
Crowley, in equal lots of tem, Tt was then arranged that Kernot should 
finance the Company, and on the 16th of January lie advanced Rs. 30,200, 
which was mainly appropriated to payment of the debt due to Thomas and Co. 

On 12tli of December 1878, af a im^eting of the Directois, a statement 
was submitted, sliowing a iiroliahle debt at close of the yejir of Rs. 71,416. 
Another meeting of the Directoi’s was hf*ltl on the lltli of Janiiai y 1879, at 
whicli Kernot showed a hahince in his favour of Rs. (>3,569, ami an order was 
passed to get more jiower to borrow at the next shaie- holders’ mce.ting. The 
ordinary genei’al annual meeting was held on the 10th of April 1879, and it 
was resolved, that, in terms of ihe 13th article of jissociation, the Directors 
are hereby emjiowered to borrow. 'Fliis resolution does not ajipear to have 
been confirmed in the mode required by art. 51, and accordingly novel- to have 
become a special resolution. 

At a meeting of tlie Directors in June 1879, it was recoi-ded that the 
liability of the Company amounted to Rs. 8(),0()1. 

At an extraordinary meeting on the Ith of Octolxu- 18()9, the meeting 
sanctioned a mortgage to Dr. Kernot of the Company’s pro]ierty (excej)t a 
specified garden) " to secure ]iayment of a sum not (‘xceeding one lae for 
advances already made or to he made, and interest at 7 jier cent, 'riiis resolu- 
tion was confirmed at the extraordinary meeting on the Kith of October. On 
the 8th of November, Kernot resigned his .seat in the Boai-d. 

At a meeting of the Directors on the 1 3th of December 1879, the mort- 
gage was laid on the table, and the debit balance was stated to he Rs. 85,846. 

On tlie 22nd of December 1879, Longmuir, Hart, and Barlow [28] 
(holding 2*57 i 10 ! 50 -317 shares respectively) executed tiie mortgage. 
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On Uio ol‘ bV*I)i Uiu y, Kmiot resumed his scat at the Board, and was 
|■c3-^^lL*cfc('d at the oiwiinary ^(Mioral nicotin;^ on tho 115th of Marcli 1880, and 
actod as such till thu IDth of A[>ril, w lam ho msi'^nod on his departure for 
Kn^dand. 

Those facts appear to estal)Iish that the Company was, from tho outset, 
witliout any means of naa'tin.L^ th(‘ current expenses incidental to its business, 
payment, of olli(;eis, outlay in i)la,nt, wa.i*es and food of coolies, etc., etc.: and 
that the course} of business was, as it is w'e ladieve W'ith the greater number of 
these Comnanies, that tla^ concern should he ‘ iinanced,’ —that is to say, that 
some af.;en( in Calcutta or elsj'where should make the advances necessary to 
meet curriuit cxpiMiscr^, s(‘llinj 4 and itixing (iretlit for all sums received for sales 
of tea, and striking a balance at the close of the half-year. The result of this 
arrangement was a debit balance aj’ainst tlu^ Com|)a.ny of Ks. 3(),0()0 odd at 
the clos(} of 1877, w h(}n Mi'ssrs. Thomas and Ck)., ^ave u}) their connection 
w'ith the Company, and it had risen to about 87,0U0 at the time when 
Dr. Kernot’s mort.i^a;;(} was (‘xecaited. 

Dr. Ivernot’s account of the arrau^canent is as follow's : “ J say that 

there was an accuimt-current between me and the (.^omiiany; that I provided 
funds for the mana^euKjnt of th(» ('oinpany’s tea i^ardtui in Assam, and other 
lairposes of the (’ompany as retpiired, all moneys received by tlu} Company 
heinij |)aid ov('r to me in reduction of m> aflvances : that interest was charged 
on the balance due to nu} at 10 percent, per annum ; that from tho nature of 
lh(* hiiNiiu'ss it. was unpossihh* to fovosec} what amount might boro(j[uired at any 
j)arti(adai‘ time , and that the stati* ol the balance w'as also liable to be affected 
by the tinu} of arrival ol consii^nments ol tea and the prices of tea fetched at 
any sale. .\nd I furlhei sa\ that t h(} (k)mpa.n> had to [irovido for the wages 
and rice for tlu; c(>i)li(^s in tlu} ; 4 ard(*ns, and tlu* expenses of working in Assam ; 
and tho custom was for the manager to draw hills on the Secrotai‘.\ in Calcutta 
for mone\s lu} lequiri'd, which hills were negotiated wuth certain Marwari 
merchants or Kyahs at Dehroghur in Assam. And 1 [29] further sa>, that this 
custom is very general in Assam ow ing to the difficulty in remitting money; 
and also that when these hills where? presented to the Secretary, it \vas 
necessary for 'presc'.rNing the creilit of the Com])any that they should be at once 
taki'n up; and that iu;w funds not being immediately lorthcoming to finance 
the gardens, the cooli(*s under engagement theie would have also broken their 
engagements and run away, and the i»rop<*rty would have gone. 1 also say 
that money was also freiiueiitK lUMjuired lor the heavy litigation in which the 
CompaiiN was involv(*d, anrl 1 was compelled for tlu? preservation of the 
jiroperty of all concern(*{| to continue making the advances. ” 

We l)eliev(; that this statement is -u))stantiall> true, and tho point which 
we have now tc? decide is, whether tho stem of advances thus dcscribefl was 
heyoiul the powers of tlu? Directors so soon as the sum due from tho Company 
to Dr. K(*rn(jt amounted to more I ban Ks. oO, ()()(), no [irevious sanction having 
lieen given to the ad\ances 1)\ an\ special r<;solution. 

The artichxs of association (*mh()d\ those given in tho first schedule to tho 
Joint Stock Companies’ .Xc.t, so far as tlu \ are consistent wdtli the articles. 
.\rti(ile Iff furtlu j pi'ovides, that tlu* “ Direeiiors may, from time to time, if tJioy 
sliall see lit, w ithout an\ pi'eyious consent ol tho shareholders, hori’ow any 
sum or Slims < f mo!ie\, not exceeding in the whole Ks. f)0,(K)0, on tho bill, 
1)011(1, nott*, or olluir security of the Company, at such rate of interest and upon 
siicli t(ivnis as th(}y may think i)ro])er; and the ])irectors may, wdth the sanction 
of a special resolution of the Company, previously given in general riieoting, 
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borrow on inortf^af^e of the Coni|jariy’s ijropeily or otlKjrw ise, an> sum or sums 
of money, not exceetlin^ in tlie whole, to;4etl]er with the said sum of Ils. 50,000, 
the sum of Rs. 1,00,000.” 

The Oilicial Liquidator contends tliat tlie effect of this article was to 
render illegal and irrecoverable as aj^ainst the Comiiany jiH advances made by 
Dr. Kornot, ])revious to tlie IGth of Octohtjr 1870, in (*\cess oi Ks. 5(),0()0. 

Wetliink that this deiKUids upon whcth(ir tlu^ advances so made can he 
ret*arded as a borrowdn^ by the Directors witlii [30] the meaning' of art. 13. 
If they w^ere, there is ccrtaiidy some difficult\' in sayiuLj that the l)ir(‘ctors had 
any powei* to contract the loans, or that tlie hjans were ever lef’ally ratilied by 
the Company. Ibit w'e have been reftMiod to sevi'ial cases, which do not 
appear to have'. h(*en noticed h\’ tlu3 learned Jud^e in the Court helow', in w hicli 
the Tjn^lish Courts have drawn a. distinctio]i hetweem Iomus whicli a Cinnpany 
is empowered t.o raise under its borrow'in;^ powers, and dehls whicih, in meeting 
its current liabiliticis and in the ;ictual (;:irr>inL; on of its ;iff‘airs, the Company or 
its agents on its behalf have contracted, fn In Cilccn Minnifj ('(napumi 

(L. R., 7 Kq., 88), one Director had drawn hills which wen^ accepted by 
another and endorsed by tlie Company to tlu* Lank and discounted by the Ihink. 
The iiroceeds were devoted parth to luiuidating the Comjiaiiv ’s ovei'drawn 
account, about 1^200, and the residue to the piii[)oses (j1‘ the Comjjany. At the date 
of the winding-up order, there was due to the Lank for liills so drawn, accepted, 
discounted and ultimately dishonoui‘(3d L'1,039. 'Duj Directois were precluded 
by their articles from borrowing imn'e than l'5t)t), wilhout special resolution. It 
was held by Stuart, V. C., that this I ransacttion, though the henetit resulting to 
the Compan.N was the same, was not borrowing and Itmding within the meaning 
of the articles of association, and that a d(‘bt due to a Lank bv a Company 
which keeps an account with il. is a debt, not a loan. I’he same vdew was 
expressed l)> Stuart, V. (b, in Wittnloir v. Slun j) (Jj. K., 8 Lq., 503). Tliere 
a fhinking Company had allowed a Hailwav Company to overdraw to the 
amount of .t()5,000, which wa^ hoMdeil ‘ loan acicount.,' and it was conteiuled that 
this was a loan and/////u r//V'.s. It was, howawer, held, t hat a cash credit with a 
Dank is not a loan, and that this was so notwithstanding that the cash credit 
was headed ‘ loan account.’ 

The principle tliere laid down was aj)plied in a somewhat different way 
In rc 'I'ho (rornKni Muiniq Compnnu (I De(l. ^l. A N., 19), E,r pnrtr Wf/hnni- 
.'ion (L. R. 5 Ch., 313) and other cases, where it has been ladd that if money 
has hcen actually spent in defraying debts w Inch [31] W(‘re li‘gall> ivcov erablii 
from tlie Coni|janv, the person wdio advances the money can claim to st.ind in 
the place ot the credibirs w ho have been so paitl. 

Now in this case, from the lirst moment the (kimpanv >>tart('d, it was worked 
on this svstem of advances by Me*n^rs. Thomas and Co., wIk^ set off the 
sums adv'anccd against the proceeds of the sales as the> accrued. After a w hile 
Messrs. Thomas and Co., refused to go on, whereujion Dr. Kernot, apparently 
with the consent of tlu* Directois, paid off the debt balance of Thomas’s account, 
and continued to advance funds from time to time as necessity arose for the 
purposes of meeting the expenses. 

It seems to us impossible to distinguish this case from those which were 
decided by Stuart, V. C. ; and as we do not lind thaf. the principle upon which 
those cases proceeded has ever been oveiTult«l, we gladly avail ourselves of 
those authorities for the purpose of doing wdiat appears to us Lie most palpable 
justice to Dr. Kernot. It has not been suggested before ns that Dr. Kernot 
acted otherwise than in perfect good faith, or that the sums which he advanced 
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were not necessary I'or the cavryinfi on the l)UHine&s of the Company or not 
jnoperly expended in tlnit Imsinoss. 

Th(*n the validity of T)r. Kornot’^> mortya^e has been impugned upon the 
ground that the iiower conferred by art. VS to borrow on bond, mortgage or 
otlier seciu ity, or otherwise, did not justify a mortgage, the object of which was 
in jjart to cover j^reviously incurred lialnlities. Wo think, however, that the 
Knglish cases- -77/c IJinnimjhnni liaitkinti Company (L. K., f) Ch. Ap., 83) 
and the Inns of ('onrt Hole/ Company ((> Eq., 82) — sufticiently dispose of 
this objection, 'riiei’e is nothing in the Companies’ Act or in the articles of 
association, or menioi’andinn of association, of the Company to render 
such a mortgage invalid. The system of ‘financing’ the current exjjcndituro 
appeal's to hav(i l)«.'en from the outset the regular mode of transacting the 
Com])any’s business, re])eatedl> brought to the knowledge of the sliai'ebolders, 
and tlie mortgage, to co\er those advane.es made, appears to us to he one of 
those things which was expedient [32[| and necessary under the circumstances 
for attaining the ohi(?cts of the Company, which are declared by art. 4 to be 
included in the business of the CompanN . 

The deciee must accordingly lie amended, so far as it disallows that por- 
tion of the principal debt due to Dr. Kernot which was incurred previously to 
October, Kith, lH7b, in excess ol Ks. o0,()00 . and it must be declared that the 
claimant is entitled under tlui mortgage to charge the Conqiany with all advances 
made by him; but that he is only entitled to avail himself of his mortgage- 
security to the extent of a jirincijial sum ol one lac of rupees. 

The fifth gi’ound of ajipeal is as to interest, but we find that the decree 
allows 10 per cent., the rate at which we understand the advances to have been 
made. 

The sixth ground is as to costs. As we hold the advances not to have 
been nitni rires, and as the Liquidator raised the objection of a fraudulent 
preference, we think that l)i. Kernot is entitled to his costs, especially having 
regard to the covenant on this |)oint in the mortgage-deed. 47ie order of the 
Original Court is ni<;(lilied accordingly, and 1)}-. Kernot is entitled to his costs 
in this Court and the Court below on scab; 2. The Oilicial Liquidator will 
have his costs here, as in the Court below, out of the estaie. 

Appeal allnu'ctL 

.Vttorniiy toi' the Ajipellant : Mr. llat L. 

Allorney for the Hesptmdent : jMr. Hyyar. 

NOTES. 

[COMPANY LAW DEBT INCURRED FOR MEETING (1) PREVIOUS DEBTS (2) NEW 

LIABILITIES POWER TO BORROW 

Till* (listiiictioii (Ir.iwii 111 thi-^ case is well <- -t.i I jIi shell. 

'l\j iMi‘'C clelits [or iiicclnig new (ililigahoii'., the liorrowiiig iiiii.sL coiiforn; Lo the cuiiditioiib 
limiting tlu‘ c\l•^ci‘^c of [)uwri' in that Uch.ilf contained in tlic Articles etc : — The 
kfiiutn lUtnh (ij AiHstrfdm , -1 t'al. ‘iS7 P.C. .ind see ihc NcjIcs to that case. 

In the case of Rrrnsifin Pund and Insioain-c lUnnpany Lintited v. Maimm Casiray 
Iniintfd (lUlS) 1 K. B. .Ihl tlic Oinrt of .Vppeal (Hucklc\, L. .1., Kennedy, L. J., Vaughan 
Williams, L J ., dis.s.) npheid (In- rcplaccnu-nt of old debts by the Directors without coiiforiniiig 
to the .irliclo. ■■ The defendant company had nndi*r its niemoraiidum and articles of 
association pow'cr to borrow, lait that power did not conic into active existence until the Board 
of Directors passed a resolution for its exercise. Thi* Do ecdors never passed any such rosolu- 
iion, and Morhangc had no authority to borrow moniy on behalf of the defendant Company.’* 
(p. 378). The plaintifl was held entitled to recover. 

LordJustice Buckley laid down the following propositions as. established by the cases 
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First, if a corporation which has no power to borrow, or has exhausted its power of 
borrowing, docs, nevertheless, borrow or purport to borrow, then such borrowing, being 
ultra vires, creates neither at law nor iii equity any debt for money lent. 

But secondljf, if such a corporation having incurred debts, procures from some one, 
who is willing to find it, money which it employs in paying oil those debts, that is a legiti- 
mate operation, and the transaction is not ultra vires: for, to that extent to which the 
money found by the lender is applied in di.scharging the debts of the corporation, there is, in 
effect, no further borrowing, because the money is employed in discharging debt, and there 
is therefore no increase of the corporation’s indebtedness. 

And thirdly, in that class of case;, knowledge by the peiNun advancing the money of the 
absence of authority to borrow is, not material. For, under such circumstances, there is, in 
substance, no borrowing ; there is merely tlie replacement of om; debt by another of the same 
amount. The existence or non-existence, of borrowing powei- is, therefore, not material and, 
eohse(|Uently, knowledge as to its non-existence is not material. ”3 


[33] APPELLATE ClViri. 

27 / c 1 2th J n hj , / tiS 2. 

PUESKNT : 

Siii KiciiAiti) CtAkth, Kt., Chief Justice and Mk. Ji;stk:e CunninghAxM. 
Tlio AtliiiiriLtratoi‘'GoiicraI of Eongal Defendant 

W.S//S' 

^Jii/a Aliinod Bcgg Plaintiff. 

Dtivrec- "('onstnictfon of decree - -Morhjdifc-tJccrcr direct} nq 
accounts, etc., to hr taken and icpoif qircu — Tender of principal 
and iidcrest before lieport dtefiisal to accept tender 
and subsequent charqe, of interest. 

A decree directed accounts to be taken of what was due for principal and interest under 
a mortgage, such interest to be allowed up to the time of payment hereinafter mentioned 
or until six months from the date of the decree,” whu-hever first should hap2)en ; and further 
directed the pl.iintilT to pay what should Uv reported due lor ])rincipal and interest up to the 
date of payment, and cost, with interest at (» per cent, from the date of taxation until pa\ mciit, 
within air months after the. Registrar should make his report. 

The plaintiff tendered a sum sufficient to eo\er the principal and interest due, but 
insufficient to cover costs, at a time prior to the drawing up of the Rt'gistrar’s rcjjort. 

lieUl, that the pavment of j)rineipal .iiid interest “ herciiiaflcr mentioned ” referred to a 
time after the Registrar had made his miiort, because the sum to be paid was a sum reported 
to be due by the Registrar, and that, therefore, a tender made before the Registrar’s report 
was given was not a sufficient tender to stoji interest from the date of the tender. 

This was an appeal from a judgment of Mr. Justice Wilson, dated the 
8th December 1881. 
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Ont) Ahnu'd Tk\n;* brought ;i suit one Newal Ilo/oor and 

tlio Adininistriitor-CjcMiei jil of Ib^n^al on hevcjral mortgages, for an account 
and salii, and for the apixdntment of a receiver. On the case coming on for 
hearing, tin? plaintid', who was the second mortgagee, agreed to pay ofl’ 
the Administrator (ieneial of iknigal, who was tlie first mortgagee; arid 
Mr. Justi(i(; WlIITJ*:, on the l^Otli of December ISHO, passed a decree dii’octing an 
account to b(i taken of w'hat was 'luo to the Administrator-Oencral of Bengal for 
principal and inttircist on his mortgage, such int(‘rest to bo allowed as provided 
by the fiiortga-ge nj) to the time of i)a\inent. hei’einafter mentioned, or until 
the end (d' six months from the datii of the decree, wliichcvei should first 
hajjpen, and tiioreafter on the aggr('gat(^ amount of sncli princii)al and interest at 
six j)er cent. p('r annum , smd [343 <1 i recti ng an account of the i)rincipal and 
inttaest due in ri'spt'ct of a sum of Us. 1(),.SS0, paid on the Kith of Septembei’ 
187H, for an assignment of a c.ertain decan'e in the Coui't of the Subordinate 
Judge ol the 1 - l^ii ganas, “ siu'h interest to 1)0 allowtid at 12 per cent, per 
annum from t!ie Kith of Septend)er 1S7S, up to the, time of payment thereinafter 
mentioned, or unl.il six montlis of the da,l.e of the decree.” 'Fhe doei’ee further 
directed thii plaintiff’s and the, .\dininistra.tor-(lenerars costs of the suit and 
of all proceedings adopted by them, (‘ither i!i the Original and Appellate Court, 
or in the (^)urt of the, Sul)ordinatt». Judge, to protect theii* interests under the 
said mortgages, to ho taxed as hetwtjen attorney and client : the costs of the 
present suit to he taxed under t he heading class 2 ordinarv causes. The plain- 
tiff paying to the Xdministrator-Ooneral what should bo reported to be due 
for principal and init'rest up to the date of payment and bis costs wdtli interest 
thereem at the rate of six i)er cent, pea* annum fi’om the date of taxation until 
payment within six months atUa* tlu' Registrar should have made his report. 

On the Kith of March I8HI, the Administrator-General tiled his statement 
of facts, showing that iheiH; was due to him Rs. bJ,lH(); and on the dOth of 
March 18S1, tlie pbiintiff ttmd(M*ed to the Administrator-fieneral Bs. 16,000, 
the amount of princii)al and interest diux The Administratoj-Genei’al refused 
to accept the tender, on the ground that, under the decree, payment was not 
to bo made until after tin? Registrar bad made his repen-t. 

The plaintiff thereupon g.i\c notice to the Adininistrator-Geiioral of Ids 
intention to pa\ the monos into CJourt, ami deposited the an;oiint. 

On the otli of Jnl\ JS8I, the Registrar, in his minute, found that the 
.\dministrator-Gcn(?ial was not hound to acce]>t the tender, tlie tender being 
insntiticieiit for the jiaymeiit of costs, and therefore insutlicient foi' the payment 
of the wliole amount jiayable und(»r the (lee,i*ee : and that the plaintiff w^as not 
entitled to claim the henetit of ss. d76 ’ to d70 1 of th(! Civil Procedure Code, under 


r)cpo>it )»\ (U-ft'n<l;nit of 
aiiiouiit ill of 

clauu. 


— 'I'Ik* i^’fonclaiit. in any .suit to rccovt>r a dubt or 
d.iiiiagfs, iiiav , at v -ta^'c of tlir suit, deposit in Court such 
^uni of money .is In nmsult rs .i s.itisf.iLtit»n in full of the claim.] 


t[Scc. :i 70 If the plamiilT accepts ^ucli .luiountonly .is satisf.iction in n.irt of his claim, 
. . , , 1, • I pi'o.secutc In.s .suit for the balance , and if the Court 

rocc me w a ii. p ‘Un -i de< ul»'s that the depo.-sit b\ tin- defendant was a full satisfaetion 

accop s ( eposi as .s.i is at- ^ ^ pjaintilfs cl.iim, the pl.ti ii til! must pa.v the costs of the 

tioii in p.iit. Sint incurred .ifter th-' deposit and the costs incurred previous 

then'to. so far .is the\ were c.iu.sed l;y exeess iii the )>lainliff’s cl.iim. 

If the ])ldiutiff aceepis such amount as satisfaclion in full of his claim, he shall present 
to the Court a statement to that effect, and such statement shall 
lie filed and the Cmirt sha*! pass judgment accordingK, and in 
directing by whom the costs of each party arc to be paid. The 
Court sh.iil consider w'-hich of the parties is most to hlamc for 
the litigation.] 


Prorod un- 
.iccepts it .1 
in full. . 


wli'*re he 
sat istaetioii 
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which tlio sum of Rs. 4(5,000 liad h(^eii paid into Court ; — Lsl, because deposit 
was made after deci’eo ; and 2/td, i)ecauso [35] altliouyli notice of the intention 
to deposit was given, yet no notice of the deposit having been made was served. 

On the l.‘3th of September 1H8I, the Registrar, in pursuance of the decree, 
reported that (i) theie was due to tlie .\dministrator-(3eneral on Ins mortgage 
Rs. 40,573 for principal, and interest to the 19tli of dune 188 J, being six 
months from the date of tlie decree, with interest thereon at the rate of G per 
cent. |)er annum, from the 20th of June 1881 ir-til realization, as per account 
annexed to the report ; and (ii) that tlieie was also duo to him a .sum of 
Rs. G, 594 for principal and interest to the 19th of June 1881, being six montlis 
from the date of decree, after debiting all .sums received by him from tlio 
Court of the Subordinate Judge, as pei* account anncxeil to tlie report. 

The plaintiff took exceptitin to the report on the following grounds : — 

First. -That the Registrar should not have allowed the Administrator- 
General interest on the piincipal sum claimed, after the 30th of March 1881, 
the date of the tender. 

Second.- -That the Registrar should have held that the tender was 
sufficient, and that the [ilaintiff had comiiliod with ss. 370 to 379 of the 
Civil Procedure Code in giving notice of tlui ilejiosit. 

At tiui hearing of tll(^ exceptic^ns to the leport, Mr. Justice WlLSON decided, 
that, in this country, a mortgagee claiming his money was not entitled as of 
light to si:c months’ interest, hut that the tlecree would entitle the mortgagor 
to stay interest by an t*arly payment, that, as regards the question whether 
the tender was suffi(;ient to stay intcMcst (the monev due for costs not having 
been tendered), the decree and mortgage premises .standing as security for 
costs, the case of Letts v. Hntclinis (L. K., 13 liiij., 170) was in point, and 
that, applying the principles of that case to the one then before him, the true 
rule was, that jirincipal and interest having been tendei*ed, interest should 
cease from the time of the tender. But the tender being insufficient to cover 
costs, the Administralor was entitled to proceed to lecover them. The report 
was, therefore, ordered to bo varied. 

[36] The Administra1or-(Teneral appealed. 

Idle Officiating Advocate^-General (Mr. /V//////n, with him ]\fr. Paalti) for 
the Ap])ellant. -I submit that 1 cannot be paid off until the costs of the suit 
are taxed, and that inten^st runs until taxation. The tender was not sufficient 
to stop interest, it being an incomplete tender of the whole sum due imdei* the 
decree. The Court below was, therefore, wrong in varying the report by 
disallowing interest after the 30th of March 1881. 

Mr. Fvtins (\vith him Mr. Bauiiei fee) for the Hesjiondent. — The words 
“time hereinafter mentioned” in AFr. Justice White’s decree cannot allude to 
the time in the Registrar’s report appointing a time for reconveyance. If the 
decree does not tell us what oui- riglits are as to the stojipage ol interest, will 
a Court of equity interlere ? IGakth, C.J. -You had no right before the 
report was made to make a tender, but nevertheless you must be bound b> the 
decree.] The case of v. Ilntvhins (L. R., 13 Mq., 170) does not apply, 
as the mortgagee was desirous of being jiaid off, and filed a bill for that 
purpose ; and he was not in a jiosition to demand six months’ notice, or intoret 
in lieu of notice; the real (piestion is whether there is any light to six months’ 
notice at all, there being no such stipulation in the mortgage. As regards the 
right of a mortgagor to rejiay before the expiration of the usual six months 
ordinaiily allowed by decree, see Chotoolnil v. .1. JL Miller (7 C. L. R., 207). 
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Tlio Judgment of tlio Court (Cartii, C.J., and Cunningham, J.) was 
(lolivGiod Ijy 

Garth, C.J. -Wo liavo liad some di faculty in determinini^ what is the 
true meaning of the deoroo in tliis case. 

It may bo that it was the intention of the learned Judge who made it to 
allow tho plaintilf to pay his mortgage- money and interest when he chose; 
but we are bound to put a coiistruction upon the language of the decree 
itself, and we think that the words “ up to the time of payment hereinafter 
mentioned ’ [37] can reftM’ to no other time of payment than that which is 
mentioned later (jn in that part of the decree which relates to tlie reconveyance 
of tile ]nopei ty ; and the time of payment there mentioned seems, according to 
the best construction tliat wo can put upon the sentence, a time after the Regis- 
trar lias made his report, because the sum to be paid is to be a sum reported 
to be duo by the Registrar. 

After the able arguments which have been addressed to us in this case, 
and the difliculty which we feel even now in saying what tlie decree really 
means, it is impossible to avoid the conclusion that tlie decree has not been 
drawn as clearly as it might have been. We only ho])e tliat the difficulty 
which we havb had, and the ex])onse which has lieen ocicasioned to the parties, 
will oj)orate as a wliolesome warning in tlie future. 

It is true that the parties themselves £are, to some extent, in fault, 
for having apjnoved of the decree in its present shape ; hut each party may 
possibly liave constriunl it in Ins own way, and been perfectly content with 
it according to his own construction. 

The report, tliorefoie, of the Registrai* will bo confirmed as it originally 
stood, and we think that eacli party must ])ay his own costs of this appeal on 
scale 2. 

Appeal allowed. 

Attorney for the Appellant : Mi*. Dover. 

.\ttorney for the Respondent: Haboo Nohm Chuiider Ihu ml. 

NOTES. 

[.S'tv sil^o C. P. ('. lOOS (). :U r. : (IHHO) 7 G. R. 20f> ; ‘2(>7 ; JUU v. Howlands 
(IH07) ‘2 Ch. 
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[38] cri:mjnal erferrnce. 

Tho ‘^oih MfUfj 

TKESKN'T : 

Me. Justice 1'kixsep axd Me. Justice D'Kinealv. 

Ill tilt; matter of the Municipal CoFiiiiiittcc of Dacca. 

The Municipal Coni init tee of Dacca 
rrrsiis 
Someei*. ' 

Bench of r a Lea, Poircr of- IJnuj. Ari V if ,ss. ISd, Jlo, '^IG — Chnis- 

aton io mnocc olj.stnirtioii. 

A iiuLiod u.ih i^siU'd uiitlrr s. 215, Uciifi, Ad \' of IS7(J. lurjiui iiif; .1 to rcjnn\«« :iji .ilJiged 
obf 5 trucLioij . Tlio n‘f|uihitioji \\.is not coinpliod with, and I was pro^oditcd for non-coin- 
plian(;c tlinroNvith, nndor 21(», hdoiv a Bam-h of Jfunorars Magisl i ato'.. 

Held, that the Court had powvr lo iinimro whether tlio allej^t'd ohanietion was, in point 
of fact, an ohstruetiun or not. 

This was a rcloi’cnce under s. t2(h) of Act \ ol le)7‘2 Ironi tlie Maj^istratc of 
Dacca. A requisition, in respect of an allc^’cd ohstiuclion, was, on the 28th 
of February 1882, issued on the at^cusetl Someer Tainakalla by the Secretary 
to the Municipal Cominissionors of Dacca, under s. 21o, Heiif^^ .\ct V of 1870. 
The accused neither obeyed the order nor ])reforred an object ion under s. 180 
of the same Act. lie was, therefore, prosecuted under s. 21(5 of the .\ct. 

\ Bcncii of Honorary Ma.^istrales rlischai’^ed the acrcused, because, in the 
opinion of one of tlieir nunilier, wlio visited the place, there had been no en- 
croach iricnt. The Magistrate referred the case lo the lli^h Court, it heiiif* his 
opinion tliat “a Court, trying; a case under s. 218 of Ben^. Act V of 187(5, has 
noautliority Loimiuire whether there wa,s an> eneroachinent justifyinj^ the issue 
of a requisition. That is an issue tor the tilal of which the buv has provided 
in s. 180 of the said Act, whicli allows the ptason served to make an objection, 
and 1 suhiiiit that, on his failure to tile aii\ such objection, the requisi- 
tion becomes absolute and must he ohej^ed, and that, when tin; [39] 
jiorson IS jirosecuted tor disobedience tbereol, it is too late to open the 
question as to there having; been any encroacIimeiiL. ’ 

No one ajipoarcd on the rtifeience. 

The Judgment of tlie Court (Peixskp and O’Kixealv, JJ.A was delivered 

by 

Prinsep, J. — \Vc ure of opinion lluil tlio Bench ol Mafiiijtralcs hiul 
]urisdiction, in a prosecution iimler s. 218, Beuf,u Act of IH78, to determine 
whether the order wliich Iiad not been carried out was a juoiier onler,— that 
is to say, in the present case, wdicther there had been ain encroachment on 
the road which the accused was ijound to remove on the orilcr ot a. Municipal 
authority. It has been lield, in an analogous case under s. olS of the Code of 
Criminal Procedure, tluit, when iirosecutod under s. 188, Penal Code, for 
neglecting to carry out an order of a ^lagistrate to remove a nuisance, that 
although that order, if properly made, cannot be questioned in an\ Court, the 
accused can, when prosecuted for disobedience of it, claim exemption from its 
operation on the ground that it was not an order which he w as hound to obey, 
as being an order beyond the Magistrate’s power and jurisdiction. 

* Criminal Beferouce, No. 1()5 of 1882, and Loiter No. iSiH, from the order made bV 
E. V. Wustmacott, Esq., Officiating Magistrate of Dauoa, dated the 11th May 1882. 
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APPELLATE CIVIL. 


llifi lijth Juiir, 

I^llESKNT : 

Mu. Jl’str’k IMuxski* \M) Mr. Tustick 0’KINEAL^. 


Delii Churn Ih^ido Pljiintift' 

rcr.sifs 

Issur Chuiulor Miinji'o and anothui* Defendants. 


Sittl Jor Possession — Ejectment — Onus |)i*ohandi — Evidence — Previous 

Possession . 

When-, ill :i siiili fur [)us',('ssioii of land, tlii’ plainti^ provi’.s merely that hi; ha.s been in 
pu.sse.ssioii of the di.sputeil land at sumo Lime within twelve ycar.^ previous to the filing of the 
plaint, such evidence is not suliicii nt to throw upon the defendant the burden of proving his 
title to the land. 

ll'isc V. Anni inuu'ssa Khnloou (L. R , 7 1. 81) followed, and dour Pnrojf v W'ooiiia 

StHMulinee FhJiia (1‘2 NV . R., 17‘2) eitcd. 

[401 This was a suit for possession of two bighas of land, which, the 
plaintiff alleged, foi’ined jiart of thirty-five bighas, for which his predecessors 
had obtained, on tlie 2‘Jrid of June JHoH, 'a patta] from one Sumbhoo Chunder 
Ghosh. The plaintiff stated that lu^ had been in possession of the disputed 
portion, Imt that tlie defendants dispossessed him by making excavations therein 
and by enclosing it within boundary-marks. The defendants contended that 
the disputed land formed part of their janiai land, and that the plaintiff was 
never in possession of it. 

The Court of Fii'st Instance fixed two issues -(i) “ Wliother the suit is 
barred by limitation ; (ii) whether the disputed land is covered by the plaintiff’s 
patta or by the defendants’ [latta and, having found both against the plaintiff’, 
dismissed the suit with costs. The plaintiff’ appealed to the District Judge, 
the first ground of ap]ieal being that the decision of the Munsif was against the 
weight of evidence. The Judge said With reference to the first ground 
of appeal, this Court is clear that there was no satisfactory evidence before the 
Court to show that the land claimed belonged to the plaintiff’s land. The 
plaintiff never had mentioned jiny measurement paper or dagh thereof, and 
never tried to get the landlord to produce any. Nothing that his witnesses 
have said could justify a decree in plaintiff’s favour.” He then dismissed the 
appeal with costs. 

The plaintiff appealed to the Hi%i. Court on several grounds, among 
which \Nerc the following : - (i) That, the plaintiff’s case, as laid in his 

plaint, being a case of foi-cible dispossession by the defendants, the learned 
Judge hascommiUed an ei ror in law to hold that the plaintiff .laving failed to 
prove the disputed land to be his ])attai land, nothing that his witnesses have 
said could justify a decree. Tt is submitted that mere proof of possession 
within twelve years ijrior to suit in such a case is sufficient to shift the onus 
upon the defendants ; (ii) for that the sole contest between the parties being a 
boundary dispute as between themselves, the learned Judge should have given 

* Appoid fioi 1 Appvllati; iJccree, No. 518 of 1881, again.st tho dccrco of J. F. Browno, 
Esq., JiidgL- of tlio 24-P.irgjLmis, dated tho 11 (h January 1881, aflirniing tho decree of Baboo 
jogendro Nath Roy, Second Muiibif of Diamond Harbour, dated the 27th April 1880. 
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a decree to the plaintiff upon mere ju’oof of possession ; (iii) for tliat, under 
B. 110 of the Indian Evidence Act, the onnn of proviiif* title is shifted on the 
defendants, if the plaintiff’s prior possession be proved, winch the learned 
Judge should have [41] found, the more so when he does not disbelieve tlie 
evidence of the plaintiff’s witnesses.” 

Baboo Aimnd Gopal Pa lit for the Appellant. 

Baboo Jadiih Chmidcr Seal for the Respondents. 

Tlie following Judgments were delivered : 

O’Kinealy* J. -In this suit the plaintiff claimed that tlie disputed parcel 
of land was situate within his jama, and that he had been lately dispossessed 
from it by the defendants. The defendants, on tlie other hand, contended, that 
the land formed part of their joio, and that tlie plaintiff had never been in 
possession. In the first Court the ^lunsif, coming to the conclusion that the 
plaintiff had not been in po.ssossion of the land witliin twelve years, dismissed 
the suit. The ]daintiff api)caled arul on the case coming before tlie District 
Judge, he arrived at the conclusion that, as the plaintiff had never measured 
tlie land, nor produced any documentary evidence through his laTullord, that 
the land had been measured by the latter, nothing that he could produce in 
the way of oral evidence would bo sufficient to justify a decree. 

In this Court it has been urged upon us, that, under s. 1 10 of the Indian 
Evidence Act, as the plaintiff had proved possession for some time within 
twelve years before the suit, that possession by itself shifted the onus of 
proving title from the plaintiff to the defendants, and that in this case the 
onus was wrongly placed. Further it is said that the plaintiff’ was not 
debarred by the non-production of documentary evidence from proving his 
title in whatever way ho deemed best. 

In support of the first contention the learned pleader has joforred to dour 
Paroy v. Wooma, Soondnree Dehia (12 W. K., 472), and he has intimated 
to us that this decision is to be supported on the ground that it is based upon 
English law. Wo are of opinion that this contention is unsound. The same 
question was before their Loidshijis of the Privv Council in the case of IF /V v. 
[42] Avurnnnessa Khatooii (L. K., 7 1. A. 81), and their Lordships held, that 
land to which a plaintiff is unable to make out a title cannot be rccovei’cd on 
the ground of previous i)ossession merely, oxce]jt in a suit under .s. lo, Act 
XIV of 18/59, now s. 3 of the Specific Relief Act (I of 1877), which must be 
brought within six months from the time of dis])ossession. This decision in 
our opinion settles the matter. 

In regard to English law it may well be that the difference of opinion 
referred to in the case of Anher v. Whitlock (L. R., 1 Q. B., 1) will 
be settled in accordance with the decision in tliat case, but it is not quite 
certain that it would support the aiqiellant’s contention to the extent urged 
before us. The same ])oint was also touched ui)on in the case of Dauford v. 
Me Amilty (L. R., 6 Q. B. D., fi4/5), and thei'o Bham\vi<:IiTj, L. J., said : “ A 

man in possession of land has a right to call u])on a ])laintiff in ciectinent to 
prove his title ; if the plaintiff docs iirove a jirnnd facie title, then the man in 
possession must prove his. The rule is the same in res])rct of chattels ; an 
action is brought to recover a chattel, the jilaint itf must show a title to the 
chattel before he can callujion the dfjfendant to prove his title.” But whatever 
may be the result of these cases, it is evident that, according to the law of 
this country, as authoritatively laid down by their [jordships of the Privy 
Council, mere anterior possession is not sufficient proof of title to dispossess 
a person in possession. We are, therefore, of opinion that this ground 
cannot succeed in second appeal. 
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Ill lu tho stHioiid point, wo Lliiiilv I, hat tlio apt)ellaiit has nmdo out 

a (;:is(5 snllici(jnL t o juslil a roniand. Wu are ol o]jini(jn that th(3 District 
Judf-jo was not justilicd in r(3strictin^ tho plaititilf as to tho manner in which 
he should provii his case, and that tho casti must back in order that he 
should dotianiino on the whole (H idcMico on the record whether the plaintiff 
has a title to the land. Costs to abide the result. 

Prinsep, J. -I also coneur in remandin;* this ease. On the question of 
onus in si suit to vrco\ei- possession of iniinove- [43] able property not 
Ixiin^^ SI possessory suit under s. i) of the Speeilie Relief Act, 1 have always 
hi'ld the opinion now e\j)ies'>i‘d j)y m\ leariu'd eolleaf^ue, sind in one case 1 
w’as overrnl(‘d by the lesirni'd Chief .Justice and MoRltls, J. The judgment of 
the Ih'ivy Council which hsis ]Ust lieen referred to w’as not quoted in .argument 
to us, Sind sis I hsit, in ni> opinion, si'tiles tlie law, it does not l^ecorne neces- 
sary, aceordinp to tlui usiisil rule, to reler the point for the decision of a Full 
Bench. 

Case revianded. 


NOTES. 

[ I. THE AUTHORITY OF THIS CASE 

Tliuii^r]) imt r\j)n*s'.|\ <)\ cirulcd, r.isc li.is fo lx* tn'.ili'fl sis no Ionf»cr siiitliorit.itivu. 

It purports to f<'Jlnv\ tlio diclmii of tli.- IViw Coinu-il in (ISTo) 7 LA. 7:J (HI), “ if tlin plain- 
tiHs lisid wishod to co’.itcnd tluil the di'f»‘nd;int'» li.id In'm w rtni^fnllv put into possession, and 
that tlu* iilaintills nni'U cnlitlcd lo ivoixor on tin* slr<‘nj»Lh of ttioir pres ions possc.^sicni without 
1 'nti'rinj.j into .1 mu nfliiloat all. lhf\ «>n.c;hL to have hron^ht their siction within six 

months under ^ la ot Act \l\' uf IH/iU, hut thcN did not do so. ’* In this ease, tho plaintilTs 
laid hecii disj)o'^M.>sed h\ /jc/sohs ih'iinnii fi(/r Jn>nt the tnte otriiet^, and the observation 
sliould be c«)nfiiifd tu '>ucli rjiscs, as pointed out in (ISHI) S Boni. d7L and not exti'iided to 
isi.ses of |)uri' lres|.,issi«rs, bsi\iii‘»iio salid title iii fheiii^elres. 

In till* l.iLer l'nv\ ('nuiicil ta^e of (ISU'J) ‘iO (.’.d. H'Jl liO LA. Ul), tlnar Lordships of the 
Privy L’ouneil ol)-.“r\ed, ** 77/r /^o.ssessau/ n/ the phtinfiH' iras sntheienf evidenee of title as 
oirner (o/ainst the defnnlant Il\ M'ltmn U (*1 the Spcesfic Relief Aet (Act 1 of 1H77), if the 
plaintitT had been dispd'.sc'^sed otle rwi^e ih.in in dui* cnur>.e of law, he eonld, by ;i suit insti- 
tuted witbiii six iiioiitlis from the d.ite o| thi* (lis]M)ss(.*ssioii li.ive rocuveri'd ])osscssion, 
notwithstaiidiiie .ii'\ nilu r title fbat niij^ht be -.et ii]) iit siu-li suit. If he eoiild thus reco\er 
])ossessioii from a pi'r>^ou uho ni'olit be. 'Me to ])io\e .i title, it is certainly rifjht and just 
that be slu'iild be.ihlc, .ij^.imsi .i person wlin h.n, im title.md is a men* wrong-doer, ti> obt.aiii a 
declaration of title as owner, and .in injiineimn to restrain the wrong-doer from interfering 
With his piissi‘-,sion. 'I’lie \ppell.ite Cniiit III aec nrdaiice with the. judgment above 
quoted, bas (li.^inissnd tile suit, (’oiiseijiientlv, the defend. lilt may continue to wilfully, 
iinproperls .iiid illeg.iIlN mteitere with the pl.unilil s possession, as tile learned Judges say he 
has done, and the plimtill h.is im remed\ . Tin ir TiOidsliips are of o])inioii that the suit should 
not have been disniissid ; .ind (bat tlie plaintitT was entitled in it to a dir.laration of his title 
to the land." (at pp. HPJ, Sl.'t). 

In this case, it should be obser\ed. Ihi date of .icquisition of tile plaintifT’s title was 
the ‘24tli Se])tember lHS.''i, the suit was broug on tbelltliof September lHHb(.sre p. 8;J7) 
and the cause of .uLmu .is to disjjDssession w.is that four of tlie tenants, at the instigation of 
the defeiida nt , bad imt attorned ot all (p. .S-10). If tlie suit had been brought within six months 
of the disposwt.vi.KMi, tln re was no m ees^ity for entering into the ipiestion of title at all. 

L\ina[tei til IS deeisiMii tlie C.ili iift:i lliglit'onrt followi'd tin* older eases that previous 
possession (i*\eept under s !) of the Sp. Relief \ct , 1S77^ was not alone sufficient against 
defend.! nts failing to .s1.ii)lis]i tlieir litb* — ‘20 ( .il. .57*.); 17 Lai. ‘J.Ofi ; *) Cal. d!) ; 9 Cal. 130 ; 
though the opjjosiLe \ . . li.ul been t.iki. n jii 7 Cal 501 ;iiid lias been taken in the lato.st case 

L5 C. W.N. Kid. 

'rhe I.iter f*nvy Cornu il case r.f J'r?e?/ v. (7^.s.^o/f/ (1907) A. C. noted below removes all 
doubts. Till! otl er High Coin ts.ilso h.i\e held <lilTcrent’\ from thef’aleutta High Court, (1891) 
13 All. .537 V. W (AT VHMOon .1 di^s.) fi Rom. ‘215 ; S li.mi. 871 ; ‘20 Rom. 798 ; ‘25 Rom. ‘287; 
‘2dAfad. 179 (( ) PAURKliL J. diss ; Sr itR \M \MA 1 VF.R’S judgment is quite in accordance 
with the I'higlish authoiities like yv?/// v. ('lissohf) 9 (). C. ‘27.8 ; 11 O. C. 387 ; 10 Bom. L R 
571 ; ‘2(i Alad. 5M. 
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II. NATURE OF THE POSSESSORY RIGHT- 

A person in p(Ksf*«»sion i>f landlins, nsajjainst ever\ one but the true owner, an 

interest capalile of being iiilieritetl, devised or eon vevod. In Asilici v. IT// /oc/i (11^65) L. U. 
1 Q. B. 1 “ii man occupying without title purported by his will to settle tin* land so occupied, 
that settleinciiL i.s (*ilective as regards all persons not claiming , under the true title, and 
governs the pos.scssory title (whicli in(*aii while nia> lie perfected liv l.i])se of time) exactly as 
it would govern a title good frmn the first. ’* 

“It cannot be disputed that a person in po.ssession of land in the assumi'd character of 
owner and exercising peaceably th * ordiiiarx rights of ownership has a perhvtly good title 
against all the world but th.e rightful owner. .And if the ■ -htful owner doi-s not come forward 
and assert Ins title, by process of law within the ptTiod prescribed hy the provisions of the 
Statute of limitations applicable to the case, his right is [or ever extinguished, and the 
pos.scs.sorv owner acijuires an absidute title ■ -iV; / // v. (Uissold (11107) A. (’. where such 
possessor was lield (aititled to compensation under the Jjand Aequisitioii Act. 

“ A person in possession of land without title has an lutere'.t in the property which is 
heritable, and good against all the woild except tlui triu* owner, an interi'st which unless and 
until the tine ownicr interferes, is capable of bi ing disposed of b\ (b*fd or will, or by c.ircu- 
tioti sale, just in the same w.iv as it could Ikj dealt with it the tith' were unimpeachalde ’’ : — 
‘24 All. 157 ; ‘27 All. UV.) ; ‘20 All. 52. 

On the strength ("if such a title, declarators di'crees have bi'en granted and injunctions 
issued : — ‘20 Cal. 8dl. P. C,. 

A posscs'-oi \ title perfected bv adverse ])Osse«“,ion is ,i new' title <lepcndcnt on the negative 
provisions of the statuti* (s. 2H Jjiinitation .Act LOOS) and thcrc'fori* indejn'iidcnt of the 
covenant of the dispo*,sessed {'richhanie v. HVzr (1802) 07 L. 785 C. A. ; iri7/.v'.« v. 
Oreenirny (1800) .‘31 L. J. 078 C. .\.) hut subject to rights, not incident. I»nt paramount to liis 
estate : — lie Nisbet and rojilrnct (1000) I (8i. 880 C. A. 

Possessory title is foived on Mic pnrehast'r wheican appanmt ilefret <»[ title is tlicri'hy 
cured. In re Jt/,ins())i cnul floi sell's i niduttl (1012) 2 Ch. I (’ .A. allinning (1012)1 Ch. ‘2, 
and followMiig (ntnies v. [lonn<M (18HI) o-l L. .f. Ch. 517. The (>iil\ e,\ee]>tion appi'ars to be 
that under an o] 1 (mi contract mere poss(*s.Mir\ title for a short period is not deemed 
sufficient : — Re Cu.ss<ms Jdd. (1001) 78 L. .1. Ch. 200; daenhs v. Rcrell (1000) 2 (’h. 858. 

III. SUITS FOR POSSESSION AGAINST THE DISPOSSESSOR BASED ON MCRE 
PREVIOUS POSSESSION WITHOUT PROOF OF TITLE- 

18i(’ presumption as to possession is ('nibodi(‘d 111 the Iinlian I'lvidi'iiee .Act, s, 110. In a 
suit 111 ejectment, as the* allegation is that thi* defiuidant is m po^^ession though unlawfully, 
the piosuinption will ajipls in Lin* first nistaiief' in his favour. The pl.iintilT h.is first uf all to 
showhis pri vioiis jiossession within 12\earsf\rt. 1 12) and of his siil)sei|ni'iit dispossession bi'ing 
nnhiwfnl. 'I’his done, his poss(‘s-.i<ui is evidence of titb* within the rule Ih it in an ejectment 
suit, tile |dainti/T inn^L succeed f)n llie strength of his own titii' and not, on the w(*akn('ss of 
the defendant's. The possessi()n iM*ed not be good ag.iiiisL all the wnild, enough if the 
defendant he slnnvii to lie a wrciiig doer. 'Die eontr.irv wa.s la id down m hoe \. finrunrd, 18 Q. 
15. 052 winch “seemed to l.n down this pniposition, that if a pi'ison having only a jiossessorv 
title to land lie. siqqilanted in the possession bv .inotlier who has himself no hetna- title, and 
afterwards brings an action to recover tlie land, he must fail in c.ise he shews in the course 
of the proceedings that the title on vvhu-h he seeks to recover was merely possessorv But 
thatca.se was ex|)rcsslv overruled hv the Pnvv Connell in J*en y v. Chssold (11)07) A. C. 78. 
See 10 Bom. \u II. 571 ; C. B. R. (1005) Kv. 7 ; 1 .Ml. 200 , O.'l. (\ 80(1 ; I :\r. H. C. 85 ; 88 
Mad. 178. 

In a series of (imlawfnl) dispossessions, each jirinr possessor has a good title in ojeetmeiit 
again.st the subsequent disiiossessor . — halhtu v /nt::ficin/d (1807) 2 Cli, 00 C. A. " It must 
be remembcnsl that the tille conferred liv possi'.ssion i^ (.ipart from the Statnic) a title oiilv 
agai 1 ) st wrong-doers . 

A pc son who IS Zi?//'/////// //is/wjs-srs.stv/ has no subsequent reined _v against a third person 
not claiming through .i vvroiig-duer. Rolhch <1- )l/z/////on J\>sses.sio)i (J88.S) p. 00. i*iting 
TJuckIcy V. dross (1808) 8 B. & S. 500.] 
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[g Cal. 43] 

APPELLATKCfVrr.. 

Tlu^ rdh April, 188 :^. 

Present : 

Mr. JrsTicE Mittkii and Mr. Justice Maclean. 

rjiiclinii Naniin Sin^»ll Defendant No. 1 

ovrsus 

Assrup Koei* and others Plaintiffs. ' 

Limitation Act ( IX of ! 87 !), fiched, ii, arl. 15 \ and (XV of 1877), sched, ii, 
art. 11 - Suit to recover Property Raid tn ex ecu turn— -C wit Procedure Codes (Act 
VJII of IS(iO), s. t^4t) and (Act X of 1877), ss. 280, 281^ and 282. 

Certain proptnL} , wliich the* phiintiff allof^ed to bolong to her, w.is sold in execution of a 
docret‘ obtiii 111(1 by the purchiiser of the property :it th»3 iiuctioii-salc*, against a third party. 
M'he plaintiiT put in a elaiin to tlie property under s. ‘iir> of Act VIII of 18/59, which claim 
Wiis rejected on t he (Jth of September 

The phiintiff. on tlnj lOMi of J:inuar\ 1878, brought a .suit t3 recover possession of the 
property sold. Held, that the ^iiit was not b.irred under art. 11* of sched ii of Act XV of 
1H77, which refers to tin* section in Act X of 1877. corresponding to s. t24() of Act VIll of 
1859 ; and that the suit was not lurred In art. 15, | scIkuI. n of Act IX of 1871, the suit not 
being one to set aside a suinniain order within art. 15 of the schedule to that Act. 

Koylnsli Chnnder Oaul Ohnirdhry v. Vreonaih Hoy (Iwv'dhry (f. L. R., -1 Cal., 
GIO) followed. 

This was a suit to recover possession of 118 highas of land with mesne profits. 


* Appeal from Appt'llatc Decree, No. 1989 of 1880, against the decree of J. F. Stevens, 
Esip, Officiating District Judge of Sa-un, dated the ‘iOtli of July 1880, modifying the decree 
of Baboo (Irish (’hiind(*r Chowdhry, Fi»'st Subordinate Judge of that distri(!t, dated the 31st 
of March 1879. 

•[Art. 11 : 



Description (d suit. 

Period of 
Ijimit.ation. 

Time from which pcri(jd begins 
to run. 

By a person against whom an ^ 
order is passed under Sections -280, . 
*281, ‘282 or 88.5 of the Code Ci\il 
Proc(idurc, to establish his right ■ 
to. or to the present ])ossession of, 
the property comprised in the order. | 

f [Art. 15 : — 

One M’ar 

The date of the order.] 

Description of suit. 

Period rf 
Limitation. 

Time when period begins 
to run. 

To alter nr set aside a decision or ! 
order of a Civil Court in any pro- , 
ceeding other than a suit. 

One \ car 

The date of the final decision or 
' order in the case by a Court compo- 
1 tent to determine it finally ] 
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The plaintiff alleged that ]}art of the land in question stood in the name 
of her deceased husband, being his self-acquired [44] property ; and that the 
remainder was acquired by herself in the name of the pro forma defendants, 
Nos. 3 and 4, who wore Iier servants, at a time wlien her husband was insane ; 
a id that she took possession of these lands on her husband’s death. That, in 
satisfaction of a decree obtained by the defendant No. 1 against the defendant 
No. 2, the defendant No. 1 attached and put up for sale 42 bighas of land 
belonging to her ; that she thereupon put in two claims on the 12th of February 
and 1st of September 1873 respectively (presuiu.ibly under s. 246 of the Civil 
Procedure Code) to two separate portions of the 42 bighas ; but that these 
claims were disallowed on the 3rd of March and 6th of September 1873 ; and 
the defendant No. 1, on the 31st of March and 18th of September, sold the 
property under the Court and i)urchased them himself. On the 6th of September 
1873, she then brought a suit to confirm her possession, and this suit was 
dismissed on the 6th of September 1873, on the technical ground that she was 
not in possession at the time of suit, and the decree was confirmed on appeal 
on the 23rd of July 1875. 

That the defendant No. 1, in further execution of his decree, attached and 
brought to sale, on the 4th of July and 13ih of November 1876, 74 bighas 
more of her properties, and at the sale himself became the purchaser ; that she 
put in her claim to the 74 bighas mentioned (after delivery of possession had 
been given) for an adjudication under s. 269 of Act VI If of 1859, but the 
Court, on the 19th of February 1877, if'fusod to entertain her claim, on the 
ground that the section was inapplicable; that slic then brought the present 
suit on the 10th of January 1878 to obtain possession of the entire 118 bighas 
with mesne profits, stating that altliough her causes of action aj-ose on differ- 
ent dates, <;/>., on the 23rd of July 1875 and on the J9th of Febi uary 1877, 
she was entitled, under s. 44 of Act X of 1877, to join the several causes of 
action. 

The defendants contended that tlic lands were the joint property of the 
plaintiff’s liusband and of the defendant No. 2, wlio were cousins, and that 
they were members of a joint family, and that the share of the plaintiff’s hus- 
band, on his death, passed to the defendant No. 2, and that lie was in possession 
at the dates of the different auction-sales ; and that the suit was liarred, it not 
[46] having been brought within one year from the date of cither of the orders 
of the 3rd of March and 6tli of Hoptember as provided for suits to sot aside 
claims under s. 246. 

The Subordinate Judge found that the husband of the plaintiff’ and the 
defendant No. 2 were not members of a joint family ; that the land belonged 
to the plaintiff, and had been in lier possession prior to delivery of* possession 
to the defendant No. I ; that the plaintiff ’s claim to the 12 bighas first sold 
was barred by limitation, but that she was entitled to recover possession of 
the 76 bighas with mesne profits. 

The plaintiff appealed to the District Judge as to f.hat part of the 
lower Court’s judgment which had declared her claim to the 12 bighas to be 
barred by limitation. 

Tho Judge held, that the portion of s. 246 of the Civil Procedure Code, 
which provided a special rule of limitation, had been repealed by Act IX of 
1871, and that the corresponding provision in that Act Was not a rc-enactment 
of the old rule ; that the case of Kdylaah Chundcr Paul Choicdhry v. Preonath 
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Boy chain/ liry (I. C. R., t Cal., 810), had decided that the test to bo 
applied in coMsidei-ini; whether the provisions of art. lo, sched. ii, Act IX of 
1871 applierl to cases of this kind was, w'hetlu?r the rolit»f sought could be 
given w'itlioiit sc^tting asidti the summary order : that, therefore, as no benefit 
could accriK* to tluj plaintiff if tiie surjimary ordo]' refusing to release tlie projjerty 
w’liich liad l)e(;n attaclied were scjt aside, inasmuch as the i)''o]ierty had since 
boon sold, lie set aside the ludgmont of the lower Court on the point which 
was in afipeal hefore him. The tlefendarit No. 1 also separately appealed on 
the ground fluit the case as rc'gjirds the 78 highas was harrod under the special 
limitation provided by s. of Act VLII of I8o0. The District -Judge dis- 
missed the crtjss-appcal, on the grounds that the plaintiff’s claims decided on 
the 1st of December 1S78 and IDth of Dehruary 1877, being I'efused on the 
i.'xpress ground lhat tlie provisions of s. 289 were not applicable, the special 
provision for limitation could not apply. 

The defendant No. 1 appealed to the High Court. 

[46] Dahoo Molu'sh Cluint/t^r Chain/ lini for the .\ppellant, amongst other 
contentions, raised the point that the suit was barred under art. 11, sched. ii 
of Act XV of 1877, as regards tlie 12 highas, bc^caiise the suit was not brought 
within one year from either of the two ordiM's ])assed under s. 218, dated the 
3rd of March and 8th of September 1873 . Knshnaji Vithiil v. /Jhd.^/car Tiaiu/- 
ital/i (1. L. R., 4 Horn., 811), Jrttt v. Sidjut/ //usnn [[. fj. K. J Rom. 23//)» iind 
Vcn/aipii V. Chi'ii/uiHiipti (T. \j. R., j Horn., 21), 77/e Cal/cdo) n/ Ahiiinluhad v. 
Scnui/das Bcc/uid/ds (9 Rom. 11. C. R., 2v)»M. 

^lunshi Mdhanin/ 1 iisntf for the Rc'spondunt. 

The following Judgments wore delivered by the Court (MiTTEK and 
MA(3iEAX, 11.) ; - 

Mitter, J. -We do not think that there is ans ground for interference in 
this* case. The Courts holow have found that the plaintiff’s husband was 
separate from the defendant No. 2, and that, aftei' her liiishand’s death, she was 
in possession of the tiisputed propertv until dispossessed. There is no ground 
upon which this liiuling can he <]ue.stioned in second aiipeal. W'e must, there- 
fore, acceiit it as correct. These I wo (piestions of law' have been argued before 
us : 1st, that the jilaintitf’s suit is harrcil hecau.se a previous suit hroughl by 
her was dismissed, it apiiears tliat the pre\ious suit referred to was dismissed 
not upon the merits, hut U|j<m tlie gj-ound tliat the form in which that action 
was hrouglit was not tlic correct form. She. had alleged that she was in pos- 
session of tlie jiropertv in dispute, the Court founil that she was not in posses- 
sion, and sim|)ly upon this ground that suit was dismissed ; therefore it 
cannot he •said that that decision 4 any bar to the present suit under 
s. 13 of the Rrocedure Code. Neitli.M is it a bar under s. 13. Section 13 

is not aijplicahlc here, iiecause the liist suit was brought before the 

present l*rocodure Code was passed, and tlie rule of law' laid dowm in 

s. 13 is laid down with reference to suits to he hroughl under the new^ 

Procedure Code. Under s. 7, Act VHII ol 1809, the ])laintill‘ w’as bound 
to include the w hole of her claim arising out of the cause of action upon 
[47] w hich the first .'.uit was brought, and there is no question that in tho 
tirst suit she had included the whole of her claim. Therefore, there is no force 
in this contention. The next point of law that has been raised is, that the 
claim as regards a portion of the disputed 'and is barred because there were 
two orders passed under s. 246 against the plaintiff on the 3rd of March 1873 
and 6th ot September 1873 respectively, and the present suit is nbt brought 
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witliiii one year from either of those two dates. It is conlend( 3 d before us that 
the present suit, beinf» yjoverned by the Limitation Act of 1877, is barred ; but 
the article to wliich reference is made, viz., a) t. 11, does not refer to an order 
passed under a. 240, luit to an oicUm- j)assed under tlio corresponding* section 
of the Act of 1877. The Limitalloti Act must be construed strictly ; and we 
cannot tliert'fore say that, under art. 11, the j)resent suit is hai-ied. Tlien as 
regards the (piestion whethei- it was barred under the Act of 1871, the District 
Judge follows the ilecision of this Court in Koiilaslt Chiiudcr Paul ChoinUiru 
V. PreoHftih lion CJiuirdhnj (1. L. Ji., 4 Cal., 01(^' Beyond citing some con- 
ti*ary decisions of tlio Higli Court of Bomhax, notliing has l)een urged before us 
from which wo could say that the decision upon which the District Judge relies 
is not in accoi'dance with law. Tiider tlie circumstances, wn will follow the 
decision of our own Court. 

We dismiss tliis app(‘al with costs. 

Maclean, J. The rlccision of this (^ouit in Kon/nsli Chundcr Paul f'/unr- 
dhvfj V. Prniuath Iloij Clioird/iri/ (L L. H., 4 Cal., 810), and others to the same 
elTect are, no doubt, in conflict witli some of the Bombax decisions, and 1 jim 
by no means certain that 1 <1(» not agre(; uith tin; latter. But 1 am not at 
jiresent disposed to dissent formallx from the vi(‘W of t he law laid df)wn in 
our Court. 1, thei’cfoi'e, concur in dismissing tin* appeal. 

Afjpf^al d/'iuii*<.^rft. 


NOTES. 

[ RIGHT TO ATTACHED PROPERTY 

'riu' st.itutoi'v i-lMiigrs should bo , tho Cisil I*ioi'i*duu‘ Cndo nf IS.7.) (MMJl.iiuod pro- 

visions as to liinitation iii ss. ‘i l(l and ‘iUU. 'I’ho i .iniil.it ion Aei ut 1S71 rrpt’aletl th.U porluju 
in s. ‘2‘ir» aloiu*, anddid not ro-oiiiic-t ;ui\ tiling o.vptv^slv m its pl.ifi* , tln-n* w.is oiils art. lf» 
providing for aUeniuf or srUnut asido a dcc'ision or ordoi of .i t’lvd (.’oiirt iii jin> pi'ocvLdiiig 
other Lli.m a suit- fsaim* .is art. IM ui Uu‘ C. 1*. (’., JUOS). p.\ .ui. II, J.iinitatioii ALt. IS77. 
provision was made foi' r\fo/)h\Jini(i nnt'’s Uf/nf o; /<» ilo' jnc^t ni possi sv?o/z f|/ i/ir jn t>/)ri tif, in 
ri'spiH't of orders under ss. ‘jsO, ‘281, ‘2S‘2 or dd.i, (’ P. (.’ 1.S77. 'I’lw' present Limitation 

Act, arts. 11 and IJ A Jiro niori* g< nei.il in their teiin^. 

The view of the Calcutta ffigli Court was asstat«d in tlii" j-ast', CaJ. Id ; \) (\il. ‘iSO ; 
11 Cii\. 078 ; 11 C. J.. H., IIM; S C L. H., , .ve now (lUOl) 1 C. 1.. J., 21)0. Tlie High 
Courts of Ponihav .iiid Madr.is held difleri-iitlN , 8 Af.id. l-’ l . K) Piom. ; IS Ihnii. 2il0.] 

[ 11 C. L. R 143] 

[48] Al^BKLLATL Cl VII.. 

I'hc '^nd Junr, ISS '. 

I’ULSKNT : 

Mr. JcsTici-: McDo.nrll and Mu. Jf’sTici-: Ktrld. 

Jagui Chunder li.A', alias Bashi Chunder Roy and m hers ‘...Blaintills 

vursus 

Blip Chand Chango Defendant.. 

Landlord and 'Pnianf — Xoltcv lo ijnil-- flra'ionahlr uotirr. 

A tenant other than an «)ecn])aiie\ r\t)t is entitle<1 to a reasimabh* notiee tn (put. What 
is a reasonable, notice is a (lueslion of fact, which nuist be decided in e.uli e.iso according to 
the particular cireiiiiistanees and the local customs .is lo reaping eroi)^ and letting land. It 
i.s not iieeessarv that the notice nuist i‘\pire at tin' emt ol the \ear. 

•.Appeals from Appellate Decree. Nos. 2-ldl and 21S2 of 1880, against the liocrce of R. h\ 
Rampiiii, Ksq., Olliciatiiig Judge of Dacca, dated the 21si. Si ptember 1880, reversing the 
decree 'of Baboo Surl)annnd Dass, Second Alnnsif of that district, <la Led the ‘ioth .March 
1880. 
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,l(i)wo Mundur \. fiiijn Sintfit {'12 W. li., ri48). and RajcndronatU Mookhopndhya \\ 
flassider Huhmnn Khtmdknr (I. L. K.. 1 C’al., l Ui ; s.C.. irt W. R., 830) uoii'^idorcd. 

This was a suit loi* tijetilmenl, atler llio issue of a notice to quit at the 
expiration of tliree inonclis IVoiu the date of the notice. The defendant, wlio 
was a cultivating ryot, in his written statement, contended tliat tlio notice was 
not served on him, and that lie had a ri^ht of occupancy. The Munsif gave 
the plaintiffs a decree. The defendant aj)pea]ed, and on api)eal contended tliat, 
being a cultivating ryot, he could only he ejected at the end of the year, and 
that the notice ^\as, tlifnefore, had. Tlie District Judge, upon the authority 
of liakranath v. litnodram Sm (I J3. L. K., F. 13., 2/3 ; S.C., 10 VV. E., 

F.13., 33), lUinv an Lai luaj v. Mahima Chandra Knnall (4 13. L. E., Apx., 86 ; 
S.C., 13 W. E., 267), danoa Mundu) v. Unjo Singh (22 W. K., /3 IH), and Rajni- 
dronath MaoIJiopadhi/a v. Jhtssidrr linhnian Khondkar (I. L. E., 2 Gal. 146 ; 
s.C’., 2o \V. K., 330), decided tliat the notice was had, as it required the 
defendant to qiiii hehjni the end of the year. The plaintiffs appealed to the 
High Court. 

]3ahoo i'hnndrr Madhnh (Ihosr and J3al)oo Ilrin Chnndrr Banerjec for the 
Appellants. 

[49] Hahoo Bania Chant Jianorjor for the Uespondent. 

The iludgment of the Court (McDoNKIih an<l FlKLD, JJ.) was delivered by 

Field, J. -In this case the Distri<jt Judge was of opinion that the notice 
to quit was had, merely hocauso the perioil allowed did not expire at the end 
of the year. He relics upon certain cases (quoted in his judgment. With 
reference to the case of Rajandronttlh Maohhopadhifa v. JJasstdrr Buimian 
Khondkar (1. fi. K., 2 Cal., 146; s.c., 20 W.E., 330) we have to observe that the 
question referred to the P\ill Bench was- “ Whether a ryot, whoso tenancy can 
only he det('rniined by a reasonable notice to quit expii’ing at the end of the 
year, can claim to have a suit brought against him by the landlord dismissed 
on the grouinl that he has had no such notice,” etc. This assumed that the 
ryot in that particular case was entitled to a reasonable notice to quit expiring 
at the end of the yeai’. No (]uostion \vas raised or decided as to whether, as a 
general iirincijile, a notice to <]uit, in ordei- to lie reasonable, must expire at the 
end of the year, 'fhen, in the caso. d' Jamm Mundar v. Brijo Singh (22 W. E., 
548), Phkah, J., said 

“ We perceive that it,” that is, the notice, “was served upon the defendant 
ill the month of Bous, three wlioh? months before the expiration of the year, 
and therefoie was, in resjiect of time, reasonably sullicient notice to quit.” It 
appears to us that the learned Judge consiiicred the notice to be reasonable in 
that case, not because it exiiiivd at the end of the year, hut because it was a 
three months’ notice. 3’he other case*- quoted by the District »rudgo do not, in 
our oi)inion, establish the propositior iliat a notice to quit given to a tenant 
other than an occupancy ryi>t must, in order to bo reasonable, expire at the 
end of the year. We think that the result of the cases is, that such a ryot is 
entitled to a reasonable notice. What is reasonable notice is a question of 
fact which must be decided in <^1011 casi* according to the particular circum- 
stances and the local customs as to reaidng crops and letting land. In the 
present case a three months’ notice wa.-. given and there w^as no contention 
[30] that, at the time w hen that notice expired, any crop was upon the ground, 
the necessity of removing wliich would have made tlie notice under the cir- 
cumstances imreasonablc. Further, the notice did, as a matter of fact, expire 
wdthin seven .lays of the close of tlie >ear, and the facts of the case, therefore, 
are very similar to the ca.se of Janoo Mniidur v. Brijo Singh (22 W. E., 548). 
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We think, therefore, that the decree of the lower Appellate Court must ho set 
aside and this appeal decreed with costs. 

This judgment will admittedly govern Appeal No. 2432 of 1880. 

Appeal aUotred. 


NOTES. 

[ NOTICE TO QUIT 

To a similar elfect, .ire tho ralmg^ in 10 C.il. 60‘2 : Pi i.al. OS (05) : Si (89) ; iO Bom. 759 
(763) ; -iC Cal. 761 (761) ; H C.W.N. 774 P.B.; (1001) P.K. 5 ; il (’al. 7‘iO; 27 Cal. 570 : I 
C.W.N. 210. But there must Iil' rt'asonablc imtict*, and iioLhiii^ short of Iht.' statutorx prrind 
when the statute lixes a term : --(1000) 51.C. (»90 6 N.li.U. 17. ] 

[9 Cal. 50 11 C.L.R. 297 7 Ind. Jur. 193] 

APPELIiATK CIVIL. 


The iHth Map, Iss^. 

Present : 

Mb. .Justice White and Mr. .IcsTici: Macpherson. 


(Jyanendio Cliuiider Laliiri IMaintitV 

oersHs 

Kalla Paliar Ilaiee and anotlier Defendants. 


Ilnidit fjuw Adoption - Simultaneon^ adoption. 

A Simultaneous adoption is not \jilid aeeordiu^ to Hindu law. The adoption of one son 
alone is actually and in itself wIioHv suKieirnt lo s.itisfv the purpose, of the, law ; tlu* adtiption 
of two is not within the seope ot the power ot adoption, and wheic such a tiling is .itteiupted, 
neither of the chihlrcu is the legally adopted sou <d the decoascd, alth'»U"li tlie eerciuonies 
of adoption may have been perfuriiied as ri'g.irds each and als(.» at th(' same lime. 

IMr. Branson for the Appellant. 

Mr. Evans for the Respondents. 

The facts of this ease sulliciently appear frem the Judgment of the Court 
(White and Macphebsdn, .JJ.), which was delivered hy 

White, J. — This is an appeal by tlie idaintiff in the lii*st Court against a 
decision of the Otheiating District Judge of Rungpoie, reversing a decree of the 
First ^lunsif of Gaibanda passed in favour of the plaintill’. 

[511 Tho lower Appellate Court has found that the two widows of Kali 
Kristo Lahiri — namely, the defendant Shyama and one Brohmumo\i, who has 
since died, — adopted two sons at the same lime under a written authority con- 
ferred upon each of them by Kali Kristo ; and that the son adopted hy Brolimo- 
inoyi is the plaintiff, and the son adopted b\ the defendant Shyama is one 
Norendro, who, however, is not a party to the suit. The lower Appellate Court 
holds, according to Hindu law, that a simultaneous adoption is had. and that 
the plaintiff has, therefore, no right to bring the suit. 

* Appeals from Appellate Decree, No. 307 of 18S1, ami Nos. 687 to 697 of ISSl, against 
the decree of T. D. Beigliton, Esq., Officiating Judge of Rungporc, dated the 18th DecL-mber 
18130, reversing the doetbe of Baboo Gt)pi Mohiin Mookerjoo, First Munsif of Gaibanda, 
dated the Gth July 1680. 
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Ayjiiiisi this decision the jjhiintifl appeals. As tlic point is ono of groat 
and g(}iu‘i’al iinpfirtancc, we should have hoen glad to avoid deciding such a 
question in the present suit, which is onlv what is called a rent-suit. But as 
the ryoL-defendant has iu!V(;r attorned t<3, or jiaid rent to the plaintiff, and the 
plaintiff has not jiroved that the relation of landlord and tenant ever subsisted 
between himself a,nd tlie ryoC, tin? plaintiff* can only recover his share of the 
rent on proving his title, and tliis deiiefids on the validity of the siinultaiieous 
adoption. 

This rpiestion has been \ei \ ably and exhanstiv'eh a.rgiied liy Mv. Brdiisoii 
lor the Ajjpellant and Mr. Hrdu.s (or th(^ ]ies[)ondents. They ])laced hefoj’e us, 
a-inl discussed at givat length, all the ancient and modern authorities on the 
subject, and we. havii come to tiui conclusion that a simidtaneous adoj)tion is 
not valid accoi’ding to Hindu law. 

l*Ht:AR, J.. in the e.ase of iS'/dess/o// Do.ssrc v. Doonfd Chinn Sf^tt (2 1. d., 
N.S., 22), decided on the I4th of July Isffo, came to the same conclusion. His 
reasons for the decisions are to he found in an elaborate judgment whicii that 
learnefl Judge gave in Moncninihondth Onontlnuinth JJcji (2 I.J., N.S. 24), 

in the previous l^ehruary. The latter cast' wa.s appealed to a Bench consisting of 
PE.vrocK, C.J., Trevor, J., and Semkenath I’itnpit, J., who reversed, 
indeed, the ludginent ol Pheak, J., but on another and a distinct ground. As 
regards the \alidity of simultaneous adojition, PJiAEOCK, C. J., says: “It is 
not necessar> to go to the evtent to which the learned Judge l)elow went, or 
to say [52] 11. at a simultaneous adoption must be bad.” In another case — S. 
M. Monri/ Dassrt v. N. M. Pros(dd)nud/e !)ii\srr (2 I. J., N. S., 18), decided on 
the 2()th ol September 1866, 1 he same (piostion agaii\ arose before Pe.ACOCK, C. J., 
and Norman, J., but was again not decided, the Court thej*e saying: — ‘It is 
not nccessai’v to sa\' whelher, if the widow had adopted two sons at the same 
lime th(j> would have hoen regularK adopted sons according to Hindu law 
and so eapahh' of being heirs of tl)e testatoi*.” The, judgment of PHK.-VR, J., 
therefore, on this point, has ?iover been (jV(‘rruled, although it has not been 
affirmed by an Ai)[)eal Court. 

PHl‘:Alt, J., discusses the conflicting aiilhoi'ities wdth the greatest fulness 
and minuteness. Having read and considered that judgment, wo think that the 
learned Judge has doil need the right rule from the authorities. 

He lays down the rule these w’ords :- ffJie i)o\ver to adpot rests solely 
upon the religious nccessitieis, so to speak, of Mie fatlier, and is limited by them. 
It docs not extend to enabling him to do more than is, at the time of exo’- 
cising it, reasonably sufficient to satisfy the purpose lor which the law exists. 
Conseipiently, sui)p()sing t he occasion for cxtjrcising the pow’er to have arisen, 
one son and one ahjne c.ui he. adopted.” The words * reasonably sufficient’ 
might he taken to mean what a reasor hie man might think suttieient to ensure 
his happiness in a future world, hut tiic context shows that the learned Judge 
reall\' meant that I he. exercise of the. powe.r of ado[)t ion must he limited liy the 
necessit\' of the ease. 

.VpjJymg 1 hnl lule, if follows that, is I he adoption ol one son alone is 
dCtualU' necessary, ;ind is in itself wholly sufficient to satisfy the purpose of the 
law, the adoption of two is not within th»- scope of the power ; and that where 
such a thing is atteiniitod, neither of the children is the legally adopted son of 
the d(3ceascil, althougli the ceremonies of.aJoiition inay_Jaayo been performed as 
regards each and also at the same time. 

Such being our opinion, the result will be that the adoption of the plaintiff 
is invalid. Our decision on this point will not affect the other son, who is 
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alleged to have been adopted with [53] the plaintiff at the same time, inasmuch 
as ho is not a [larty to the suit, unless, indeed. Iiis adoptive inothei* Shyama, who 
is a party, can beheld to represent him in the present suit, upon wliich question 
we pass no opinion. 

The appeal will Ije diMiiissed with costs. 

This decision will govern Special Appeals Nos. ()S7 to t)97, both inclusive. 

J pprdl d is nils sad. 


NOTES. 

[ SIMULTANEOUS ADOPTIONS 

In (188.^)) l‘i CiiJ. tOCi ; 1*2 1. A. l‘.KS, this c.im' was afiiirmed 1a tin* Privy Council on 
both th(' grounds Lli.it siudi iidoptioiis \mmv invalid .ind tli.ii the iiwtrnnu’nt of authority did 
not confer such a ]KAvor. In (18Ui) lU (*aJ. old . 1!) T. A. 108. it was held th.it the instru- 
ment of aiitlioritv in th.it I’lisc c.mtiiiiipl.itcd onlv such an adoption hnt th.it such an adoption 
was illegal ,is regards both the, hoys adopted. 'I’lie Inrther (pie.stion there was whether the 
adopters were not bound liy a.n ikr.ir made at the tiin«‘ of ailnptioii, in favour of the adopted 
boys and whether such adopted hoys might not take .is pe/.so/i.vii under the will. 

Jioth the.se w'cre answered with ndtU'cnec to the f.iets nl thi' ease.] 

[9 Gal. 53 11 G.L.R. 169 : 7 Ind. Jur. 196] 

CKnriNAi. EEFEEENCK. 

I'ha Idtii Juhf, 

PPKSKNT : 

MK. .IrsTK'h MACLKAN \NI) MH. IrSTK’K Nohhis. 

In tlicj Matter of Dhuninn Knzee and anotln'r. 

The Eiiifiress 

cars IIS 

Dhununi Kazoe and another.’ 

CrniiNKil Procedure Code (Act X of s. -Discretion of Court 

Verdict of dill !/ — Fonjeru and (ihchucnt Aciiiiittnl in/ dnrij— Disiujreement hif 
Jttdijc —f^rinci/j/rs iinidiihi the (Unirt s discreLh)ii muter s. ‘dfid of the Criminal 
Procedure (U)dv (Act X of l>i7'd) Fraudntcnlfn and dislionestln iittcrinf’- - 
Inlcnlion —Inference of fraud. 

Notwithstanding the large iliseivt nmarv p«iwers xe'.ted iii the High Court under s. 288 of 
Act X of 1872, till! Court will adhere genera ll\ to the [irineiple fd the Court , in Kngliind, 
r/j., that the Court will not set .iside the verdict «)f a jiiiw nnli'ss it bi' peiviTse and poteiitlv 
wrong, or nno h.i\e lieen indiieed b;N lln- erroi ol tbe Judge , .md when the Ceiirt is .isked to 
do so on t'lo ground that the verdict is .ig.im i the w'cight of e\ideme, the i-jiiestion is. not 
whether the learned .fudge who tried the ea .e was nr w.is not dissatislied with the verdict, or 
whether he would h.i\e conn to the same eonelu.-.ion .i . ti* tin pii \ . I'Ui whether the \erdict 
was. such .IS rea.sonablu men ought to have come to. 

Where a person, in the course of an action brought against him to gam po.s.session of 
a property, uses a forged document for the purpose of supporting his title, though there mav 
ho no necessity toy the use of it, such a user is clearly fraudulent. 

* Crimiual Kefercnee, No. 9 of 1882 and Letter No. 599, from the order made by T. Dt 
Beightoii, Esq., Officiating {Sessions Judge of liurdwan, dated the 7th June 1882. 


741 



I.L.R. 9 Cal. 34 


tjip: kmpukss 


A gL-ncr.il iiik'iuioii to flofniud. without the intention of cfuising wrongful gain to one 
person (Ji* wrf.nglul 1-^^s to .mother, \aou1(1. if proviid. he sullieieiit to support a eonviction : 
and such .m intention a neeess.irv inierenee [ 54 ] whieh tlie Jury should bo directed to 
draw, if the\ .ire -^.itisried th.it the aeeused has uttered a forged doraiinoiit as a true one, 
nu'aning it to In- taken .is sueli. and knowing it to lie forged. 

Under s. ‘id.S of the Code of Criminal Proecdure, a Court is authori/ed to ask the Jury 
such i|Uestions .is are ueeessarv t<i aseertain what their vi-rdiet real]\ is ; hut wlierc the verdict 
although perhaps erroneous, IS not ainhiguous, it is the duty of the Judge to record it 
without furtlu-r (iin-stion. 

OiNK Dhunuin Ka/iv. was c.hargecl under s. 47 J of the Penal Code with 
luiviiig, o!i or ahoiit the Is(. of Pehruary 1H711, frauduleriti> and dishonestly 

used in the Munsif’s Court a certain liiha, knowing, or having reason to holievc, 

the same to be a forged document: and one Khorshed Kazee was charged, 
under ss. 471 iOli of tlie Penal Code, with abetting the fraudulent and dishonest 
use of I lie forged document. The document purported to be executed in favour of 
the accused h\ their fathei-, and iiiirportcd to luive i^een i-egistered on the I4th 
A] nil IHol. 

The evidence clearlx showed that the ccrtihcato of registration was a 
forgerv . The accused, therefore, contended that tlic charge related oxclusivoly 
to tlie forgdry of the executant’s name, and not to the forgery of the certificate 
of registration. The jury unanimously acquitted the accused, hut the Judge 
disagreeing with the verdict of aciquittal on the sole ground that the verdict 

was against the sveight ot evidence, submitted the case to the High Court 

under s. ‘ifiJ of the Code of Criminal IVocodurc. 

It appeared from the Judge’s rofiortsent to the High Court that, after the 
verdict was given, he asked the .pirx to give their reasons for the verdict, and 
that they replied “ that there was no proof as to who forged tlie registration 
certificates, whether t hey were forged by the father of the accused or the 
accused themsclNcs: and ikj jiroof to show when the certificate of registration 
was forged, w’het her before or after the hiha was filed in the ^lunsif’s 

Court ; and no proof that t,ho accused knew that the cewtificate was forged ; 
and that they, therefore, found that the registration certificate was a forgery, 
hut not the executant's signature on the hiha.” 

Haboo U)}ihint Cluu li Bosr for the Appellants. 

Hahoo Jitnii (liurii Miller hjr the Crown. 

[53] The Judgment of the Court (Maclkan and NuHKls, JJ.) was 
delivered by 

Norris, J. -In this case the accused Dhunum Kazee was charged under 
s. 471 of the Penal Code with having, on or about the 1st of Feliriiary 1879, 
at the Jehanahiid ^lunsif's Court, fraiidi.lently and dishonestly used as genuine 
a certain ilocument, dated the PJlh Falgoon 1260, knowing or having reason to 
believe the same to he a forged document : and the accused Khorshed Kazee 
was charged under ss. 17T 109 of the Penal Code with abetting, the fraudulent 
and dishonest use of tlie forged (locument knowing or having reason to believe 
that the same, w as forged. The jury unanimously acquitted the accused. The 
Officiating Sessions Jiuh^e of Burdwan, before whom the accused were tried, 
disagreeing with the verdict of acquittal, has submitted the case to the High 
Court under the provisions of s. 263 ol the Criminal Procedure Code. 

In arriving at a conclusion as to what prin.’iples should guide me in the 
exercise of the discrotion given me by s. 263 of the Criminal Procedure Code, 

I am not li^ft without authority. In The Einpreas v. MukhUn Kiimar (I C. 
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Tj. E., 275 ; at p. 281), (jARTH, G.J., says : “ \Vith regard to the first of these 
cpiestioris” {i.c., how far tlio Higli Court is justified in a case referred under 
s. 263 of the Criminal Procedure Code in convicting the accused contrary to the 
exoross and unexplained finding of a jur> ) “it ap))ears to me that, by that 
section, the Legislature intended to vest in the High (voui’t a very large discre- 
tion, and that it would ])e improper for us, if not impossible, to lay down any 
fixed rule by which that discretion should be controlled ; the vei’dict of a jury, 
who are the legally constituted judges of facts, ind have the advantage of 
seeing the case tried and of hearing the witnesses examined,” (and, what is 
more important, cross-examined) “ought always in my oj)inion to command 
its proper weight; and the more unanimous their verdict may bo, and the less 
likely to have been inlluejiced by prejudice or error, the more entitled it should 
bo to our respect and considc^ration ; but there may l)o mjiny occasions whore, 
as it seems to me, little or no weight im should he attached to their verdict ; 
as for instance where, out of a jur> of live, tliroe are of one way of thinking 
and two of anothei*, and the presiding Judge agrees w ith the minority, or where 
it is manifest from the conduct of the jury or otherwise that their minds have 
been influenced by a prejudice wdiich had prevented them from forming a 
correct judgment. In the exercise, therefore, of m\ own discretion in cases 
coming before us under this section, I should not go so far as to hold wdth 
MA(UMIERS0N andMoRUIS, JJ. (^)iivni v. ir//.i7r Mundu! (25 \V. E., Cr. Rul., 
25) — ‘ that tlie verdict of a jury should not he intei-fered with oxcoi)t wdiero 
there is a gross and unrnistakalile miscarriage of justice ; ’ nor on tlie other 
hand, should I eonsidei* myself justified in deciding an\ ease according to my 
own views of the evideiice without giving the verdict of the jury its proper 
W’eight. Each case, in my view' of the section, should (le])end u])oii its own 
circumstances.” 

In Rh). v. Khanderav Bajirac (T. L. IL, I Jh)m., lO), West, J., says : “ The 
section W'c have (juoted s. 21)3, Criminal ri'ocedure Code) la>s down that 
the Court may acfiuit or convict w ithout leferenco to tlie charges made against 
the accused ; in other w’oi’ds, the functions both of the Judge and jui-y are cast 
upon the Court, and this difl'erenliatCs our jjosition very w idely from that of 
the Courts in England. Notwithstanding this difference, how’ever, and the 
more onerous duties devolving in consetpienci* on the High Courts in India, 
w^e still desire to he guided as far as may he by the analogies of the English 
law. It is a w’cll recognized principle that the Courts iu England will not set 
aside the verdict of a jury unless it he perverse and potently wnong, or may 
have been induced by an error of tlie Judge. We adlu^e generally to this 
principle notwitlistanding our large discretionary powers : on the 

constitutional ground (if taking as little as possible out of the hands to w hich it 
has been primarily assigned by the Tjegislature : and srnmdhf, because any 
undue interfei’ence may tend t o diminish the sense of responsihilil y wiiicli it is 
desir.al)le that a jury should clun-ish. We think, how^ever, that, by our rectify- 
ing a jury’s verdict in [.57] a. proper case, W’e shall increase not diminisli, that 
sense of resj^onsibility.” 

The ijrinciples wdiich guide the English Courts in deciding whether a now 
trial should I)e gr.anted upon the ground that the verdict was against the w'eight 
of evidence w^ere discussed in the recent ease of Soloiiton v. Bittmi 
(L. K., 8 Q. H. D., 170), where the Court of Appeal said : “ The rule on which a 
now trial should be granted on the ground that the verdict was unsatisfactory 
as being against the weight of evidence ought not to depend on the question 
whether the learned Judge who tried tlie action w as or was not dissatisfied 
with the verdict, or whether he would have come to the same conclusion as 
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tilt) jiny, lull wholhiM* the xerdiet \v;is such as loiisonahle men oii;>ht to have 
come to.” 

T'he Jii(l”e, in his report relerriuL; the case to us, makes no r^omphiirkt of 
the comhicl of the jury on t lu* ‘ground of prejudice: )i(» complains only that 
the V(M-dici; Wiis against tin* wid^ht ot evidence, and he seeks to siihstantiate 
that complaint In callinj^ fittenlion t<i the answers i»iven by the jui-y to certain 
questions [iiit lo them hy him after they had retm-ned their verdict. T shall 
presently refer to these answers. 

rjiideavourin^' to i^uide myself by tbe light of the principles laid down in 
the decision I have (piobid, 1 have to ask mystdf, — Ts this verdict, w'hicb is 
sought to be set aside, such as reasonable men ought to have come to ? In 
order to answer this (pu^stion it is necessary to consider what the prosecution 
w'cre bound to prove against th<' aecns(*d in order to justify a conviction. It 
w'as incumbiait upon (he prosecution to prose (i) (hat the document alleged to 
have been used by the accused was in fact a forged document: (ii) that it wais 
used by the accused : (iii) that, at the lime it was used by the accused, they 
knew’ or had I'eason to hcdiina* that it was a forg(M‘y : (iv) that, at the time 
they used it, knowing or having reason lo believe th.at it w'as a forgery, they 
did so fraLidulenllx or dishonestlx. I f any one of tlu'se points xvas left in 
doubt, the piry xveie hound to acajiiit. .\ verdu;l. of acquittal xvould be such 
as reasonable men ought to have come to. 

[38] Tl le document, xvhich xxas alleged to haxe been a forgery, xvas a hiba- 
bil-exva/, or one of gift, lairporting lo have been executed in favour of tJie accused 
by their fatlua* Sadderuddin Ka^.ee, and to haxe been registered b.x one Golam 
Kussool, Ka/eo of .lehanahad, on Hu* 1 lib .\pril IHol. Saddruddin Kazee died 
some ten or twelxe >('Mrs since, leaxung the txvo accused, a daughter and a 
xvidow, the motluu' of his thi’ee children, him surviving. If the hiba was 
genuine, thewidoxvand d.iughter xxeri* disinherited: if it xvas a lorgery, the 
daughter became entitled to one-liflh of seven eighths of her father’s property 
upon his death. ^Phe daughter, aftiu* her father’s death, married one Aminuddin 
Kazee. The prosecution alleged that both tlie father’s execution of, and 
the Kazee’s certiticate of regisl ration endorsed on, the hiba-bil-exvaz xvere 
forgeries: hut they did not charge eit her of the jirisoners xvith the actual forgery. 
Nothing xvoi’thy of tin* name of evidence xxas forthcoming at the trial to 
Drove that, the father's signaturi* xvas a forgery, and practically that point 
xvas abandoned by the prosecution. On the other hand there xvas an ox^erxvhelrn- 
ing body of evitl('nc(\ proving beyond all doubt, that (iolani Kussool’s 
certificate of registration xvas a forger>, Jind f am abundantly satisfied that it 
was a forgery. Thus the lir.-.t point necess.irx for the prosecution to establish 
xvas estahlishcd. ’Pho use ol the hiba by tbe accused xvas also jiroved by their 
oxvn admissions. Point the second lias bus beim established. 

fn order to (istablisli the third i)oint, xvhich for brevitx 1 will call a guilty 
knoxvledge on the jiart of the prisoners, the prosecution sought to lU’ovo that, 
after Sadderuddin’s death, his xvidoxv lixed in eommensality xx’tli the accused; 
that the daughter enjoyed the pr«)perty equally xvith them ; that Aminuddin 
had tried lo sell his xvife’s share to the iu-cused ; that not only did they not 
mention the liihji, hut carried on negotiations for the ijurcliase, xvhich only fell 
tlirough by reason of the accused not ollei iiig a sufficient sum ; that tlie accused, 
after the n(\go1 iations xvith Aminuddin had tallen through, knoxving that he was 
treating for a ^ale to one Sheikh Pudrudilin, alloxxed the treaty to continue 
and said luithiiig about, the hiba ; that, after the sale to Jiudruddin had taken 
place, xviien he xvent to [39] take possession. Dhimiim Kazee told him that Ins 
(Dhunum’s) brother xvas in Calcutta and xvould not return for fifteen days, 
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whfMi possession should he j*ivon : that, niter the expiiiitiofi of fifteen davs, 
Dhiuniiii tohl him that he would not give up possession : that whtm Ihidruddin 
sued tlio accused and tlieii sister in tlie Munsif’s Court, the accused, instead 
of producing the hiha, at once asked for fifteen days’ time to ])Ut in their 
written statement, and, at the ex])n ition of that perio<i, asked for another 
adjournment, and suhs(Mi'ientl\ for a third, and lliat it was not until alti'r the 
third adjournment that the hiha was filed in the Mimsif’s Court. If these 
facts, or the more important of them, had heen oixned, I should have been of 
o])inioii that the jury, as reasonable men, ought to have come to the conclusion 
that a guilty knowIe(lg(^ on the j)art of tlie accused was estahjisluid. Jiut i am 
by no means satisfied that these facts, or the more important of them, were 
proved. They rested upon the testimony of Biidruddin and Aminuddin. The 
former admitted that he had heen imiirisoned for three months for being in 
possession of stolen property : that lu^ was on had teiins with the accused 
before his purcluise from Aminuddin ; that he had charged Khorshed with 
stealing a goat, which charge was dismissed : that since then lu^ had had 
twenty or twenty-five eivil suits with them, hi' also staled that. Aminuddin 
was on hiul terms with the accused. It is truti that says he still eats at the 
houses of t-he. accusiul, hut as 1 imdersta.iul it is only in ease's of the most latter 
hatred that one ^lahomedaii will refuse to (*at salt with anot.lu'r. I'pou thes(» 
admissions L am not satisfied with tin* truth of this witness's evitlence. 
Aminuddin admits that he has hatl a suit with the iiecusi'd, and that he is on 
had terms with them, and that Hudruddin use<l to assist liini in his litigation 
with the ac.cused : and though he sa\s that three or foin* persons woie pn^sent 
when he tried to sell the property to the accus<'d, he cannot r(Mneml)er their 
names. 1 am not satisfied as to the triit h of this witness's evidence. J am 
of opinion that, the proseention failed to prove a, guilty knowledge on the part 
of the a.ecus(‘d ; and if I eaii see mv way to this conclusion, how much more 
])robahle is it that the jury who had a, lull ()pportunit> of ]u<lging of the credi- 
bility of the witnesses [60] h\ observing their demeanour in the witness h(>x, 
and how they went through Iheii- (jross-examination, ma.y have conu' to the 
same conclusion. Jt mav, no doubt, h(» said, that the jury have not expressed 
any opinion upon the evirlencc^ of Budruddin aiul Aminuddin. It is sul'tica(*nt 
to say in reydy that l.heir ojnnion w'as not asked, and as tiu'y found a g(*ner:il 
verdict of notguilt>, I hav(i a right to assume that this estimate of the evidence* 
coi responded with the one I have formed. 

This finding disposes of the case. 1 think it right, however, to deal with 
an argument that was advanced on behalf of the accused at the hearing la'fore 
us. It W'as urged thus : “The accused had a gootl dt'fence to Ihidruddin’s 
action without having nicourse to the hiha. That, being so, even assuming that 
the hiha was forged and used !>>' the accused with a gihlt> knowIiMlgi', yet, as 
there was no legal necessity for tiu'ir using it., tliev cannot he said to hav(' used 
it fraudulently or dishoneslK J am clearly of opinion that the use of the 
hiha under such circumstances was ‘ fraudulent. ’ The word ‘ fraiiduh'ut ly ’ is 
defined by s. 2/5 of the Penal Code thus : “.\ person is said to do a thifig fraudu- 
lently if he does that thing with intent, to defraud, hut not otluswise." Jt is 
to be observed that this definition of ‘ fraudnlenlK ’ dift'ers I'litirelv from that of 
‘ dislionestly ’ as given in s. 2J- “ to do a thin.g dishonestly there must lie the 
intention of causing wrongful gain t(j one person or wrongful loss to another”: 
and ‘ wrongful’ gain is defined to he “ gain by unlawful means of property to 
which tht» person gaining is not legally ontitletl”; and ‘wrongful loss,’ as “the 
loss by unlawful means of property to which the person losing it is legalK 
entitled.” A general intention to deframl without the intention of causing 
wrongful gain to one person or wu'ongful k>ss to another, would, if proved, be 
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sutlicioiil to support u conviction. MaL'LE, J., says in litm. v. Nash (2 Dearsly's 
C. C. ]{., at p. oOO). T1 i(M‘(^ may l)c an inlcuit to dofraiul without the power 
or the opportunity to defraud,” and at p. o(KJ : “ It is not necessary that any 
person should he in a situation to he defraiuh'd.” I am further of opinion that, 
in such a ease as was put in ari^ument before us, [ 61 ] the intent to defraud 
the party lo whom tlie document was uUo»‘cd (in tliis case Budruddin) was a 
necessary inference, which the pn y oiij^ht to have been directed to draw : licg. 
V. Hill (H C. and P., 274), and /wv/. v. Cookf (H C. and P., »'582). Let a person’s 
title to pro[)(irty he evi'r so ? 4 ‘»od, yid. if, in the course of an action brouglit 
aj^ainst him to tJidn po.-.s(‘ssion of the property, he uses by way of supporting 
his title, tliough then; may he no neeessit\ for the use of it, a forged document, 
sucli as this hiha, I am (deaily of opinion that he uses it fiaudulently. 

It now oidy reniMins for me to notiet* the answers of the jury to certain 
questions |)ut to them l)\ the Judge alter they had delivered their verdict. 
Ill reply to iiuestions Irom the CVmrt the jury stated as the reasons for their 
verdict ; “ There is no proof to show when the registration certificate was 
forged, /.(•., whidher hefon* or after the document A (the hiha) was filed in 
tho iMimsif’s Court. Tlu‘re is also no ])roof as to who forged the registration 
certificate, r/.c., whet lu'r forged h\ the father of the accused or by the accused 
themselves; and in the former case that the accused knew thov were forged. 
They find that the ri'gistration certiticate is a forgery, hut not the executant's 
signatur(» on the document.” 


It was urged hy the learned pleader who appeai*ed for the Crown that 
these answers showed that, the jury had come lo ver> foolish conclusions upon 
the evidence, anil that, in receiving their verdict, he ought to proceed upon the 
assumjition that thesi* foolish (conclusions and those alone had induced them to 
return a vmdicl of ae.iiuittal. It may he; that the conclusions are foolish, but 
I refuse to consider these answers at all, hoeause 1 am of opinion that the 
Judge* had no right to put the ([uestions wdiieh called forth tho answers. Tho 
Court is autliori/ed liy s. 2(jJ to ask the jury such ciuestions as are necessary 
to ascertain what their v^erdict is. In this cas(^ the jury had returned a plain, 
simple verdict of ‘not. guilty it ma\ have been erroneous, l)ut it certainly was 
not ambiguous, and t he dut\ of the Judge* was to receive it and record it with- 
out asking any (|uestions about it. 


[62] Fi)r till:; reasons 
acquittal should stsind. 


given above f am of ojanion that the verdict of 

Vordicl uphc.hL 
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[9 Cal. 62: 11 C.L.R. 100] 

APPELLATE CIVIL. 


The :iSt/L Ai)nl, 

Present: 

Mr. rJusTU K Mittei? and Mh. .P ;ti(.'e Maclean. 


.ru^iiiohim and others Del'cndarits 

r/'r.s7/.s 

Finch Plain tilL ' 

Hoad CesiH Act (ham. Ael X of /'S’P // .ss. o, /, Tart 1 1, Srlindidr J, inirl it — 
Hho ir/f Ten n / es — S n / 1 fo y rent. 

SccUon 5 of the Roiul Cess Act rcqiiirrs the hohleis of .in\ (•st:il<' or Lciiiiiv, of winch the 
aiimial rent shiill exceed one htii id reil rupees, to K-dj^c ii'l urns of all l.iiids cninprisetl ni .in est.itc 
or tenure ; hhowli lands are, therefore, to he niclndi'd in such returns. 

Where such a return has not been made, the holder of the est.ite or tenure is precluded 
from suing for or recovering any rent due therefor. 

The plaintiff was the ticcadar of a certain inouza, and stated tliat the 
defendants hold under him in ticca kasht 7 bigas 8 cottas o dhurs of this 
moiiza at an annual rent of Hs. 15- and also 18 bigas o biswas ot 
hhowli and sair land, the rent of which was paid in produce : and tliat the 
defendants not having paid the rent for those* lantls for tlie year (1876), 

ho brought this present suit to recovt*r the rent dm*. The defendants denied 
that they hold any hhowdi lands, hut alleged they were the holders of an 
ancestral ticca tenure, in which the sair lands w(*.ro included, t he lent of which 
was Rs. ‘312-1-3, and in prc'of of this j nod need the receipt for rent foi‘ former 
ycai’s. 

The Munsif found that the delendanis were tlie bidders of t he hhow li lands 
mentioned, and gave the plaintiff a decree for 1-he greatei’ part of the amount 
claimed by him. The deleiidants appeah'd l.o the District Judge, conhniding that 
the plaintift [63] had failed to prove his allegations as to ai’ea, rates, and bliow'li 
tenure. Tiie District Judge found that the documentMiw i>vid('nce jnoduced 
by the idaintiff sulHciently eslaldished the area, iiimma, and rates of rent of 
the lands held by all tlu* defendants, and that the receipts produced h> the 
defendants did not show tlie (juantit> ol land and tlie annual jumma thereof. Ho 
also held that no return under the Road Cess .Vet of 1871 was required to bo 
made in respect of bhowdi lands, tlu*re being no column set apart fur such 
tenures in the printed foims ; and he. therefore, dismissed the appeal. 

The d(‘fcndants aiipealed to the High Court. 

Mr. Twichitr and Babou Mohesh Chnnder ( lioudhrjf for the Appellants 
contended that s 7 of Beng. Act X of 1871 debarred the plaintiff from recover- 
ing any rent in resjject of the alleged bhowli tenure, inasmuch as the tenure 
was not included in the return lodged in pursuance of the Act : and that the 
Judge was wrong in holding that the receipt produced did not show the 
annual jumma 

•Appeal from Aiipollato Decree, No. 8U ofl88J, against the di'croe of 11. W. Gordon, E.*iq., 
Officiating Judge of tirtroot, dated the 17ib Septonihor 1H80, affirming the decree of Baboo 
Bamyad Lall, Munsif of Xezporo, dated the IDth Mureli lyT'J. 
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liiihoo Ijliowiiiiij C/uiru butt tor l.ho Kospunclont. 

Tno Judgment of tho CouiL (MrrrEli inul ^MaclKAN, JJ.) was delivered by 

Mitter, J. - The iilaintilf, who is the tieciular of ^louza ^lalporo, l)rought 
this suit for arrears of rent for the \ear 128^^ fie alleged that tlie defendants 
held in that year 7 higas 8 eottas o dhurs of land at a nukdi rent of 
Rs. 1(3-104 : 7 cottas 10 dhurs of land on whieJi tliero were bamboo clumps, and 
the value of the landlojd’s share of the hand)oos cut in the year was Rs. ol ; 
and 18 bigas o cottas of bhowli lands, the value of the landlord's share of the 
putnee was R.'^. 210 and odd. 't'lie plaintiff ^ave a deduction of Rs. 21 and 
odd annas as the amount pai<] l)\ the defendants in that \ear. 

Tlie defendants dLMiied hohling any l)howli land, and alleged that they 
held a niaurasi tcmure in the \illagt*, the rent of which w'as Rs. 22-1-3, and 
that in this t.enure tiu' hamhoo clumps mentioned in the plaint w’ore included. 

[64]' rile Muiisif gav(3 a decree in aecm'danco with the allegations of the 
plaintiff, although la* made some modification in the amount claimed. This 
decree has heen conHrmed l)\ the District Judge. The defendants have 
preferred this ajiiieal. 

The delendants, in onlei to prove that their annual rent was Rs. 22-1-3, 
produced receipts for the previous years. The nistrict Judge disposi‘s of these 
receipts with tlie r(unark tliat they do not contain th(3 ejuantity of land and the 
annual lumnia of the delendants. 

It has heen contended beforti us that the District .hulgo is mistaken 
in thinking that the rcjceipts do not sljow the annual jumma. \Velind that the 
contention is salid, heeause it th(*\ are gennine, ihey do show' the annual 
juninia. I hit tlu're was a (piestion about their genuineness in the low'cr 
Courts, and Ihi' lower Appellate Court has e\prc*ssed no opinion upon this 
point. Rul in llu; \ iew w hich we t.ike. of the next objection urged before us, 
it becomes immattMial to iiupiirc^ into the c|ucstion of the genuineness of the 
receipts. 

The next iih)eclion is, that the lower Courts are in error in awarding a 
dticree for the rent of tlie hhowli lands, because, in the return wJiich w'as made 
by the plaintiff lo the Collector under the Road Cess .\ct (Deng. Act X of 
1871), these lamls were not included. ft has liecn contended before us that 
tilt* ])Iaintitf is, upon this gr<Amd, precluded h> s. 7 of the. Road Cess Act of 
1871 from lecovermg aii\ rent on ae(;ount of the alh^ged hhowli lands. The 
District Judge ipion this point Sti\s, that it is geneially iindei’stood that it is 
not neci'ssarv lo <;nte.r the hhowli lands in the return, because there is no 
e.olunm iiilh(‘form prescriheil under Ac X of 1871, in which such lands are 
to he enliM ed. 

\Ve .Lie ol (ipiiiKjii lhal the o|Jnion ol the Disiriel Judge upon this jioint 
i , conti.n x to tlu' provisions of Heng. .\ct X of 1871. The form referred to 
hv him piesciihed by o of the Act, winch reqiiiics that the return should 
ni.L'h. “ ol all lands comiaised in an estate or teniu’c. The plaintill* w'as 
hound to enter in the column headed ‘annual rent ’ the rent of all bhowli 
lands. The Disti ict Judge says that it was guiienilly understood that the rents 
of the Idiowli lands wci’e [65] not required to becintered in the returns under Act 
X of 1871. Ihit we find a clear direction for this insertion in the following 
extract from the rules framed by the Board ol Revenue for the preparation of 
returns under Deng. Act Xof 1871, Part 11, Sched. A, part ii : “ With reference to 
the manner in which uttbandee. bhowli, spunja, and ‘bliag holdings, where rents 
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are paid partly in money and jjailly in kind, or wholly in kind, should be entered 
in the return, it will bo better for the zarnindar to enter the casli value on an 
average of the receipts of the past two years, or if there luive been no such 
.eceipts during that period, tlien at an ai)proximate estimati* of what he expects 
bis portion of the ci’op to l)o worth to him at market rates, together with cash 
paid, if any, as rent.” 

We are of opinion that tlie j)laintilf is prej/ uled by s. 7 of Bong. Act X of 
1871 from recovering any rent for the alleged bh('wli laiuls. 'rhat being so, it 
is unnecessary to enquire whether the receipts filed by the defendants arc 
genuine, because the plaintit! is only entitled to recover tlie nukdi nmt claimed 
by him, which is less than what is admitted by the deleiidanls. The plaintiff 
admits the receipt of Rs. 24 anti odd annas in th(^ year 128;], and as this is 
inoi’c than the nukdi rent claimed or admitted, tht'. suit must be dismissed. 
Wo reverse the decrees of the lower Courts, and dismiss the plaint iff’s suit with 
costs. 

. I nUnicctL 


NOTES. 

[.SVc (]‘J07) P. W. R. .71.] 
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APPELLATE CIVIL. 


The h'^th Mail, 

PRRSKXT . 

^lu. JrsTicK and Mr. JrsTicr: Kikrd. 

Eandey Karim and otluM’s Judgment-debtors 

reruns 

Romesh Chunder Hi!iidopadh> a .iml another Decree- holders. 

Ijimitntion - -Apphcuiion Jm erer/^Z/o// - Res pidiiuila. 

When d iJtnirl, iqxai .in .iiipluMOon for omm-iU ion , h.is ilooufod tli.il thr ('Xi'cution is 
lijiiTcd liv liniiL.ition, .ind th.iL ordor Inis hiH*onio liiia] m funsL-(|iU'nL-i‘ of no.qipo.il having been 
preferred (herefrom, .sueh order will, upon a siibseipient appliiMluni lor exeeiitioii of the hiime 
tloeree, operate, as .i b.ir to exeeiition. 

[66] Moonsliee Serajn/ l.slnni for tlie Appellants. 

Rahoo iJnoniadtiss Dnit for the Respondents. 

Thd facts of this case sullicicntly af>pe.ir from the Judgment of the Court 
(McDoNELJj and I'^ll Ll), JJ.), which was. delivered bx 

Field, J. — The question in thi:> ease is whether, when a Court, upon an 
application for execution, has decided that the execution is barred by limitation, 
and that order has become final in consequence of no aj)peal having been 
preferred therefrom, such order will, upon a subsequent application made for 
execution of the snine decree, operate as a bai' to execution. The facts of the 

* Appeal frum Appfllatc Order, No. of 1882, .ig.iiasL thooidia of A. J. U. Puiii budge, 
Ebq., Judgo of ;Mo«»rshocIahud, dated thr I.3fch Jicermber RS.S I, alii lining the order of Baboo 
liem Chunder Milter, Second Munsif of Bcrh.imiiore, dated the 22nd AngUbt 1S8L 
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present case arc, tliat, on the otli of March 1881, the Subordinate Judge made 
the following order: “ lb appears tliat the case is barred by limitation. Tlie 
decree was passed on tlic 27th of July 1871, and this petition of execution states 
that an application for execution was made in 1878. Now it is clear that that 
application must have been made more than three years after the decree was 
passed. It is fiot shown that an> stej) was taken to enforce the decree in the 
interval so as to save it from Ixdng barre^l by limitation. Case dismissed with 
costs.” A review of this order w.is applied for on the 7th April 1881; and, on 
tht5 7th May 1881, the following order was passed: — “This is an application 
for review of an order di.Tsallow'ing an ap])lication for execution. The order 
disallow ing sets out tlm gioimils of refusal. T'his ap|)lication does not set outany 
ground, save a vague and bold statement in explanation of laches all through from 
the representation of an incorrect application down to the disposal of it. I do 
not considiM* the creditor entitled to review of the order, and no case has been 
made for it. I disallow the .qiiilication wdth costs.” On the same date on which 
the review was ajiplied for, — that is, the 7th of April 1881,- -a fresh application 
for execution was [iresented, and the (luestion whicli we have now' to decide is 
whether this application of the 7th of April 1881 is barred by the order oftho5th 
of March 1881, which decided that the execution was barred by limitation, and 
against which no appeal was preferred. Iloth the lower Courts have decided this 
(lues-[67]tion in the negative. 'I’liey have proceeded upon the general ground 
tliat the principle ol rrs jiidicata is not applicable to execution-proceedings. 
The question, whether the principle of /rs judicata is applicable to proceedings 
after decree, was discussed in the cases of H iinvfiooudarf/ Dassco v. Jiigo- 
hundhoo Dull (I.lj.K., 8 Cal., 2(K1), /iiif) Kuan v. Jiiuui Knpal S/iuknl {i.L.R. 
3 All., 141), and Delhi and London Bank v. Orchard (Ij. ii., 1 1. A., 127 ; 
S.C., I. L. R., 3 Cal., 17). \V(‘ do not, on the present occasion, propose to go 
into this broad, general, and probably ililHcult (piestion, whether the principle 
of res* judicata as enunciated in s. 13 of the Code of Civil Procedure applies in 
all its generality to iirocecdings after decree. W’o limit our decision to the 
exact question which is raised in the present case, and that is, whether the 
Court, having once flecided that the execution is barred by limitation, that 
decision is a bar t«^ further execution. We think that it is a bar. in 
tlie case of Jiluiaful Pci. shad Dirlut v. Orija Kant Lcihiri (1. L. K., 8 Cal. 
ol ; S.C., fj. K., 8 1. A., 123), a seventh application for execution 

w^as tiled on the 22nd (jf September 1877, and the High Court held that 
this application lor e.xecutiim was barred, because the decree was barred 
when a ])revi«nis application for execution was made on the oth of September 
1874. The Judges said: “ .\ ilecrec once dead, no proceeding b> means of 
an application out of time could revive it.” Their Lordships of the Privy 
Council reversed this decision, and on thi> :round, that, on the 8tli of October 
187J, an order lor attacliment was made l)y the Subordinate Judge. The 
Privy Council said . That order w as made by a Court having competent 
lurisdiction to try and determine wliether tlie decree was barred by limitation. 
No appeal was preterrod against it. ; it was a<*tcd upon, and the property sought 
to be sold under it was att;iched, and remaiaeil under attacliment until the 
application for the .sale now* under consideration w as made and further dow-n, 
“ the Subordinate Judge had jurisdiction, upon the petition of the 8th of October 
1874, to determine wdiether the decree was barred on the 8th-of October 1871, 
and he made an order that an attachment should issue. Ho, whether right 
or wrong, must b-i considered [ 68 ] to have detern lined that it was not barred. 
A Judge, in a suit upon a cause of action, is bound to dismiss tho suit, or to 
decree for the defendant if it appears that tlio cause of action is barred by 
limitation Put if, insteaU of dismissing tho suit, he doci’ccs for the plaintiffi 
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)iis decree is valid, unless reversed upon appeal : and the defendant cannot, 
upon an a])plication to execute the decree, set u[) as an answer that the cause 
of action was barred by limitation." Now the present case is the converse of 
that case. If, in t he ja’csent. case tin? Subordinate .Jud;^e had decided, on the 
Gtli of March IHHI, that tlie decree was not bai’red by limitation, the judgment- 
debtoi- could not, upon the api)lication of the 7tli of A])ril 1881, be hoard to 
say that tiie dcci*ee wa.s bairod by limitation : and by the same course of 
reasoning, inasmuch as tlie Subordinate Judge ai;cided on the otii ol March 
1881 tliat the decree was then barred by limitation, and Jislhat order has 
become final, the decree-holder, cannot now, upon the application of the 7th 
of April 1881, be heard to say that it is not harrod by liinitalion. Under these 
circumstances we must reverse the decn^e of the Courts below, and direct that 
the application for execution he dismissed. 

The ap])cllanls will he entitled to their costs in ])oth the^ Coui ts below. 

A f) pen I a J Uncoil. 


• NOTES. 

£»SV<> 11 Horn. '20f\ . I I ('. W. N.. 114; :iKn th«‘ N{»tfs tn 8 C.il. 51 

[9 Cal. 68 : 11 C. L. R. 318 : 7 Ind. Jur. 194] 

APPHI.LATK CIVIL. 


Tho‘Jlsf June, ZWV. 

PUKSKXT : 

MH. JrSTlCK MA('LK AN AND Mil. JlTSTTCK MACPHEPSON. 

liamcoonuir Singh and another Defendants 

rocs Its 

Kishari Plaintill’. 


lloqislrni nni Act (III of IS77), s. 17 -Kohnlmt -Act XVI of JSOJ-, s. 7.V. 
Nt‘il.lu;j' s. 17 of Act III of 1.S77. nor the similar sections ol tlic pivcciling Act^, have tlic 
ctTcct of rciKh*ring a (lociimcnt, which was not, coiiipuIsonl\ rcgistral)lc under Act W’l of 1804. 
iniidniissihlo in evidence, under thi' -.uciccding \cts. witlioiit rcgisiratioii. 

J^jihoo Aitkil Chundoc Son for the Apptdiants. 

Jiaboo Doorqit Mohnn Doss for the Pespondent. 

[69] Thk cpiestions raised in this appeal are set out sutliciently for the purposes 
of this re))ort in the Judgment of the Court (Macli'.an and M ACPllKUSON, JJ.), 
which w^as delivered by 

Maclean, J. Two points have been urged in this a])peal ; the first is, 
that the kahuliat, wdiieh ajtpears to have been executed in the month of 
May 1885, should not have been admitted in evidence (in a suit instituted in 
Juno 1881), as it W'as unregistered. The other ])oint is, that rent has never 
been realized by the landlord under that kabuliat. 

* Appeal from Appolliite Dccri e, No. ‘2188 of 1880, against the dccn'c of Daboo Mothoora 
Nath Giipto, Subordinate Judge of Chittagong, dated the ‘2‘2nd Jun** 1880, affirming the 
decree of ilaboo Juggobundhoo Diitt, Sudder ISriinsif of that Ili^tnct. datc'd the 19th January 

1880. 
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Tlie contonlion on tlie liist point is hasod on tlie lanj^uage of s. 17 of 
Act 111 of 1S77, which is tf) the effect th.it :ill documents mentioned therein 
shall be legistered if tlio\ have been executed after the date on wbicb Act XVI 
of 1804 and ihe other Kegistration Acts have come into force ; and the effect 
which it is sought to ^^ive to that section is, thsit this lease of May 1805, 
hasing heen executed after the daU' on which Act XVI of 18(34 came into 
force, I'eipiires, under the Act of 1877, to be registered. 

jlut it is beyond doulil. that the document in (luestion did not reijuire 
registration wlien it was executed, for it was not until the Act of 1866 
was passed that kahuliats or counterparts of leases were m.ade com])ulsorily 
registrable. 

The 17tli section of the Act of 18()6 contained language almost identical 
with the language of the 17th section of the present Act, so far as the point 
we are now considering is concerned. Hut wo believe that it has never been 
held, that that, section, or the similar section in any of the succeetling Acts, 
had the effect of rendering a document, whicii was not compulsorily registra- 
ble under the .\ct of 1S6I, in.ulmissible in inddepce witliout I’egistration under 
the succeeding Act. 

We have* been referred to tlie (aise of Antjed Ah v. Ala Bitkfili (9 W. R., 
537), in wbi(;h the document unrler discussion was a kahuliat executed while 
the Act of 1<S()4 was in force. The suit was brought in 1867, while the Act of 
1866 was in force, and we cannot think that if th(^ contention now raised b> 
the learned vakil for the appellants had been (jonsidered tenable, [70] it would 
have been overlooked either by tlie learned vakils who conducted that case, or 
by tho learned .hidges who decided it. 

Our ow’ii view is, that this section in t he succeeding Acts from 1866 to 
the iiresent date l.ad not the effee,t of alteritig the cliaracter of a kahuliat 
executed before 1866 as admissible in (‘videnco without registration. 

The other |joint, -nainel\, that no rent has ever been asked for or paid 
under the kahuliat in this case, is one which wo think is of no force. The 
kahuliat is a distinct engagement to ])ay rent. The defendants contended in 
the Court below’ that t hey held on some tenui’o called a mokurari tenure. 
That was found against them, and tlie Subordinate Judge, sitting in appeal, 
has found, on the e\ idence of one of the defendants, that the appellant’s ])re- 
dccessor and uncle actually paid rent by deductions from bis sabiry. Tho 
contention that the kahuliat provided for payment in j^addy, and that the deduc- 
tion from salary must have been a deduction in cash, does not alter tho fact 
that rent was paid. As to the argument that no rent w’as realized, that w'as 
a mattoi- entirely in the oj)tion of the landlord for the time being. 

The .Vppeal must, therefore, fail. It '..accordingly dismissed wdth costs. 

Apjxial dismissed. 


NOTES. 

[Tu tilt' ‘billin' ..ffocl is (ISM) HI lioni. M (9.",) ; H All. 10.') ; (1911) 10 T. C. .‘314- 8 
A. L. J. 019, where it k pointed out tliat the pro\i.sioiiK of sec. 8 of the (ronenil Ohiustvs Act 
1897 would also .ipply.] 
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L9 Cal. 70 : 7 Ind. Jur. 195] 

A I’ I* H hi. AT K CIVIL. 

77//* 7 7/// Jnlih /'S‘'S'7. 

PURSKNT : 

Sill RK'HAIH) (lAllTM, KT., ( 'HIKP JrSTK'H, \NI>Mk. .ItsTU’E HosK. 


Surjokanl Nuiuli Plaint ill' 

/7’/*.S//.S 

Moliesh Climidcr Diitt and otliers Defendants. 


flntflii Jntr — Surrrss/an af ddoplrtl sn// of ono (hfidilitrr and iinfnra/ 

^nn of anothrr (irandfathn's rsta/r. 

Till’ :uloj)tod soil «»f nm* sh.ircs ctm.iil\ willi tlic n.ihir.il .on i>f imnthi'r rl.iiirtliti'r 

ill the inlu'rifciuiof left In his imUiMMi.il «im nilf.it hiM-. 

SHiikfr Mitifrn \. Kali Komul Mn:nnii{(o (I. 1.,. li., <1 C.iL. -i.'w;) fnllowoil. 

lx this case the plaintilV nllegiMl tlnil his inalcMiiMl grandfather, Clun;;a 
Prosad Dntt, was tlie owner of a. fonr-anna, [71] .si, are in certain 
lakliiraj lands, and that he died leavin ;4 two daiiL»ht(‘rs, r>isliniii)iia and 
Aradhoni, and two ^,n’and.sons, the plaintilT and liis bi*other, the sons of Hislinii- 
|)ria, and leaving also a widow Bishniipria (his second wile), and hy her two 
ilaiij^hters, Ishuri Dasi aaul HhuhuiK'slnna Dasi . that, on (iiin;.;a Ihosad’s 
deatli, the wndow took possession of his jiroperty, dnrini^ which Bishnupria 
and Aradhoni died, tlie widow shortl> after ilie<l, leaving hei* inanied dau^diter 
Ishuri Dasi and lier widowed dau^>hler Bhuhoni'shnri, her snrvi\inj 4 , as w’oll as 
tlio plaintilV and his lirotlier : that Ishuri Dasi then look |>ossession to the 
exclusion of the widowed dau^ 4 htel^ hut iliiMl without issiu^ in li271), tiu'hrother 
of the plaintiff, how’ever, i)redeceasin £4 her . and that he, the plaintiff, there- 
upon put forward his claim as next heir, hut was opiiosed h\ the defendant 
No. i, w'ho allej»od himself to he the adopto<l son of Ishuri Dasi, and he there- 
fore hrouf^ht this present suit on t he tit h \pril 187S, to leeover pos*>ession of 
th(i four-anna share fornierlv helont^im* to (iiini^a Prosad. 

'fhe defendant No. I contemded that (iun.ua Prosad clii'il lea\ in^ a. son 
named Kashi Nath as his lunr, and that , on his deat h, i^ishnupria (dunga 
Prosad’s wndow) took possession as the succt‘ssoi- to Kashi Nath, and that 
Bishniipria died leaving her survi\ing her daughters Ishuri Dasi and P>hubone- 
shmi, Bhuhoneshuri, not howiwer being a widow at the date ot tiu? ileath of 
her mother Bishnuiiria, and that the husband of Ishuri Dasi and Ishuri duly 
adopted him as their son, and that his adopted father and himself successively 
had held adverse possession to the property for mor(* than twi'lve \ears. 

The Sid)ordinate Judge found that the di'fendant was tin* duly adoi)tod 
son oi Ishuri Dasi, hut. tliat (Iimga Prosad had no son nami'd Kashi Kant ; 
that J^hul)oneshuri was a, widow* at the tiim^ of the death of her mother 
Bislmupria. He also found that Bishniipria iidieriti'd tlu^ pi‘opert\ of her 
husband Gunga Prosad, and that as the plaintilf’s niotluM- jiredeceased the 
widow Bislmupria, Ishuri the niarried daughter was the only person who 
succeeded to Gunga Piosad’s property after the death of Bislmujiria, and as 

* .\ppcal from Appellate IVeree, No. 1402 of 18H(), against the deeree of T. :\1. Kirkwood, 
Ksq., Judge of Myinoiisingh, dated the 2‘lrd April 1880. reversing the deeiee of B.ibno Kcdar- 
nath ^rozoonidar, Oflieiating Second Snhordinate Judge of I hat Hisiriet. d.iti'd the l‘2th 
hVhniavN 1870. 


1 (WL.— 05 
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isliuri (lied in li^79, llio idfiintiir’s Ciiuse of action was within time, and hold- 
in{4 thiit the iilaiiitiff heini^ the ^12 j grjindson of (iunga Prosad by his 
daugliter, his claim to siicc(hh 1 to pmpertN was preferable to the claims of 
the defendant No. I, the adopted son of a daughter of Gunga Prosad, he 
decreed the suit in favour of the plaintitf. 

Th(* (h'fendant appealed to tiie District Judge, wlio held, that the defen- 
dant No. 1, the adopted son, w.is entitled to share equally with the plaintift* 
in tiu; ])ro|>ei ties of Gunga Prosad. 

The ]daintitT appealed to the High Coint. 

Mahoo (hu'iKhis liiiurrivr and liahoo Putnncith Pundit for the Appellant. 

Pabuo Ji(isJthrJi(u i (ilio^c and li.ihoo Lahaohiin Ihiss for the Respondents. 

The Judgment of tla? Court (GAH'ril, C..)., and Rusk, J.), was delivered by 

Garth, C.J. In this case we think it right to follow wluit we understand 
to bo the lule laid down by the h'ull Pxjiich in the case of Ptnn Sunkrr Moitro 
V. Kali Koiniil Mozinndar (L. D. R., (j Cal., ‘2oG). 

We find no special t(‘xt or rule laid down in the books applicable to this 
case: and wc, theudorc, hold that the adopted son of a daughter shares 
eqiialh with a natural son the inheritance left by his maternal grandfather. 
The lower Conn’s view is, therefori*, (ioirect. 

The a.pi)eal is dismissed with co-*ts. 

A p pea / difim is spd . 


NOTES. 

[ ADOPTION INHERITANCE MATERNAL RELATIONS- 

Similiiih, it n:is lirld tlijil tlic .i(io[)tc<l .sou luliciits to tin* niatcnial uncle: — (1883) 10 
Uiil. ‘23‘2. C()U\(*r‘-rl\ , lliosc rclatious nilii'nt lo the adoptid son : — (1909) 33 Boui. 104.3 


[ 9 Cal. 72 : 11 C.L.R. 320 ] 

APIM’J.LATR CIVIL. 


77/c rjtJi June, 
l^UKSKNT : 

AIu. JirsTKM-. Pkinsi:!’ and Mh. Justice Field. 

Dwarkanalh Plaintiff. 

veisns 

Puihnra m Jjaskai* Defendant. ‘ 


Landlord and Irnant -Siiil for lenf — (Jmtract to pay for excess 
land after jneasiirnnenl —Noher — Jlrnt Art (Benq. Act VIII of 1809), .s*. ii. 

Wboii :i tcu.Mit cniitnicls to pji\ n*ut ;it a c<*rt:ilTi rate for any such land as upon mcasurc- 
inont ina\ be to be in rxcc^s of ilu' ('‘-tiniaU'd area, it is not necessary to serve him 

with luitice under s. 14 of th(‘ Rent Act before instituting a suit for the rent of any additional 
Und. nor is it ncc(‘'>sarv that he should lx* ])resent at the measurement. 

* .\ppeal from Appellate Decree, No. ‘2400 of 0, against th(i decrciO of W. H. Pago, 
Ksq., Oftieialing Additional Judge of the 24-Parganas. dated the ‘iOth Septemhor 1880, 
reversing the deeree of ^Fonlvi Alidul Jlaiiiid, Olliciating Alunsif of Baraiporc, dated tho 2nd 
March 1880. 
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[73] In a suit for arrears of rent, road coss, and public work cess, it appeared 
that the defendant held liis land on a iiiaurasi and niokiirari tenure, and that, 
in the kabuliat, the defendant af^reed that, in case the lands mentioned therein 
were surveyed, and tlie quantity of vsuch lands found increased, he would pay 
rent for tlie lands so found to have increa.sed. The land had been measured and 
found to contain twenty-four bighas ten cottas. The defemlant contended 
that he only held fourteen bighas, and that the land was not measured in his 
presence. The Munsif gave the plaintill a decri for the whole amount claimed. 
The District Judge considered, on the authority of Tlirkmae Boldar v. Bam 
Kislicn Lall (15 W. It., 71), that tlie suit was in substance a suit for rent at an 
enhanced rate ; that notice was necessary: and accordingly reversed the Munsif's 
decision. The plaintill apiiealod to the High Court. 

Baboo /.s.sM/- C7i//(:A:cr5//^/// and Ihiboo 1* ran Nath /bofd/i for the 
Appellant. 

No one appeared for the Kespondeiit. 

The following Judgments wore delivered : — 

Prinsop, J. — The District Judge has dismissed this suit, on the ground 
that this was a suit for enhancement, and no notice required by s. 14 of the 
Rent Law had been served. It apiioars to us that the terms of the contract 
between the parties, under which the tenancy of the defendant was created, 
dispenses with the necessity for such notice. The case is precisely similar to 
that decided by a Division Bench of this Court, consisting of MOHHIS, J., and 
myself, in AppcM.l No. 751) of 187H. In that ludgment we expressed ourselves 
to the following effect : - ‘‘ There is no provision .is to the necessity of previous 
notice or even to the prescncii of the tenant at the time of measurement. The 
tenant unreservGdl> stipulates to pa\ at a certain rate per kani for any such 
land as uj)on measiu’ement may he found to he in excess of the estimated 
area. [74] Under the contract the time of iliscovery of the excess land by 
means of measuronient is the moment IVom which he engages to pay additional 
rent for such excess land. The view thus taken that the special terms of the 
ryot’s kabuliat dispenses with the nece ssity of a notice in terms of the Rent 
Law' is in accoichiiice with the judgment of a Division Bench of this Court in 
Bam Narain Lull v. (iiunhccr Siiajli (11) W. R., lOH).” In accordance with the 
precedent of that decision, we set .iside the judgment of the lower .\ppellatc 
Court, and restore that of the first Court. The jilaintilf will rt'ceivi' the costs 
of this Court and of the lower Apiicllate Court . 

Field, J.— I concur. 1 t hink that this case is not similar to the case of 
Thehncc Bcldar \ . Bam Kiahcii Lall (lo W. R., 71), upon which the District 
Judge relies. In that case there was no express agreement to pay additional 
rent for additional land. Nor is this case precisely similar to the Full Bench 
cviise oi Ni star ini Dasl v. Bonomah ChatLrji (I. L. R., 1 Cal., 911). It is simi- 
lar to Special Appeal, No. 759 of 1878, referred to by PKINSlir, J. In that 
case the patta or kabuliat was for a term of ten years, in the present case it 
is a maurasi kabuliat. Now', a maurasi lease is, according to the custom of this 
country, a permanent lease, it appears to me, therefore, that the written 
dPgagement in this case docs, by necessary implication, specify the period of 
such ong^agomont, and that the i^’oVisions of s. 15 of the Rent Law i^Cquiring 
a nhtidi do not apiily. 

Appeal allotved. 
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[75] APPHLI.ATK CIVIL. 

77//' L7/// Jitlth 
ViiESKsr : 

Mil. JrsTK’M Mt l)i)Xi:iir. and -Justicj^ Lii:ld. 


.hi^^anioni D.isi LMainlit’f 

rn S//.S 

Nilinoni (lliosal and another Dt'h'iidants. 


liiqlit of nit -Injiniclion -- l*ri>i)rrlii flrdinilrtl to nilnfions purposes — Suit to 
re.sfnun its use lor other pnr/inses. 

'riir |>l.iiiil-irr'' ))nill .1 tfiiiplr .1 1 ) . .i ri.)r)in ciillrrl ‘ ( Hing.ij.it ri gliiir.' 

.mil .1 gh.ii c til il, In will. li |)•^-^nn- mi n| dt'.itli wr-iv r(Mui‘Nr(l, jind i^ort.iiii 

L-ummonir'^ wcri' pcrlnniiod. 'tlic <l<drnd.iiiN Hu* l.ist-nKMiimiu'd ghat for t hr pur pose of 

landing gooiL* 

flcltl. th.iL if, ulii'ii t.lic [il.miLilf ^ .iijrr»inr riiHtril I hr l)iiildiiigs, lu* iiilL'iided Lo grant 
to the I Imdii roiiiinunitv inrrrlx a right of r.i -.rinriit nvj r tin* prnprrU . and not to transfer 
the o\vnrrslii|' ihrmii In iln* ■niniminilx . ihr plamtili u.is rntillrd to niainlain .i suit to 
restrain defendant', from usuig iln* ghat tor tr.idmg pnrpoM*s. 

^Fi*. llriuln.son and Halujo Sorodii Churn Mi tier lor the Ap]>L*llant. 

Ihihoo (rnnidos Ihnirrire iov ihi' Respondents. 

TuK Facts oFlin-easi' sullieif'ntlx .ippear From the Judgment oF thtj Court 
(^rcDoNl'fdi and l'’lKld), d.l.h \Nhieh w a-. < lei i vert'd l)y 

Field, J. - 'rhe iilaintit'l' in this ease makes the Following allegations in her 
plaint; that her Father, the late Cuiigjt Na.rain Jhitt, jairchasod certain 
hrohinutler laml on the hank oF the ri\('r FFooghly, and during his liftjtinie 
binlt thereon certain ninndirs, or temples, dt'dieated to Ishwar Siva, a hathing- 
ghat, and a. room called giingajal ri-glmr, and ch/se thereto a-nothcr ghat, 
called an ////Zm /i/// ghat, about si\ leet in breadth : that, ever since the above 
ghat was built, sick persons, who have lost all hojies of recovery, have hoeii 
brought to the aforesaid gungajati-i-ghiir, and, when on the i/oint oF death, 
have been removed to 1 lu' said ghat, when? the latcs id’ ontorjoli have btien 
performed according to practice and the ifindu Shastras ; [76] that tlui 
plaintilV is her lathers e\ecutri\ and tin* manager of his jiroporty ; that the 
defendants hiivi^ ii'centlv u-ed tin' ghat h ” the purpose of landing goods From 
their boats: that, in eoiiseipieneo (d' thei. doing so, the sick jicrsons brought to 
the river-side have been ^uhiecled to aimovance, anil the object with which 
the ghat was built, has been Irustrated. The plaintiff, ther»'lbro, asks the 
Court to declare that, the ghat w;is intemled and dedicated For the purposes 
already mentioned, and Further a^sks that the defendants he restrained From 
using such ghat lor tlie purpose, ol loading and unloading articles of trade. 

The !Mun.?iF .^ave the [daintitf a decree. There Ava& then an appeal to 
the District Judge of the 2l-rarganas, who was of opinion that tho‘plaintiff is 
not entitled to maintain this suit. He savs . — “It is quite clear that the 

•Appeal from Appellate Dei.rec, N'o. 4f5S of 1881, ag.iiiiyst the decree of J. F. Browne, 
Esq.. Officiating Judge cd thf 2-1 -Tar^ana^, dated the 23th December 1880, reversing the 
decree of Paboo Dwirkaiiath Mittcr, Muiibif of Scaldah, ialcd the 24th February 1880. 
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plaintiff cannot claim exclusive possession, as the ^;hat is a public (intorjoli- 
ghat., intended lor the celehration of the unloi foli ceniinony hy d.\ing jiorsons 
of the Hindu persuasion. The prt)]jcr course lor the plaintiff to ado])t is to 
’'ring to the notice of the Magistrate that the defendants, h> carrying on the 
occupation of landing gotnls at a public gliat intended (udy for antorjoli 
purposes, have interferetl vvitli the comfort of those inemhersof the community 
who are entitled to use the ghat for a particular pur|K»s(\ 1’he ^lagistrate 
then, if he concur in the linding on facts arrivi ’ ;it hy tlie ]\lunsif in his very 
careful judgment, will he in a position to tak«* ection .igainst (he defendanis 
under the pi’ovisions of s. o'Jl of the Criminal lh'ocedm*e Code. ’ 

It is now contended he^or(^ us that I he District Judge is in eii’or in 
holding that the plaintiff is not enlilled If m.iintain tliis suit: and it appears 
to us, foi‘ reasons whicii wti are about to state, that ibis contention is correct. 
An application for an injunction must he madf' hy ri person who has a sutli- 
cient inteivst in th(^ suhpict-matter, and the question I hen arises whetluM- 
the plaintiff has a snllicifuit interest in the suhj*‘ct -mat ter of this suit. There 
is here no deed of endowment, and no evidence has been taken as to the 
exact purpose and object of (his so-called imflowment. The liist (luestioii 
wdiich suggests itself is whether the plaintil'f’s fathei’, m building these 
temnltis, this fcnltu/oh room, and this ghat, intendtal to gi\e I o the Hindu 
[77j conmmnity a right f)f ca.sement ovf*i- tlie soil, oj- intended to transfer 
the ownership ol the huildings as well as llic ow nership of the .soil to such 
community. It hy no moans lu'cessarih full(n\s lhal, hi^eaiise the ])laintil’f*s 
father erected this ghat, and this (Uiforjoh-nyow), a.nd allow'iMj the Hindu 
conimunity to use them for tlie jairposes .M‘t out in Iht* plaint, he iiiUmded to 
divest himsell of the owmeiship of the soil, Ac,. In the case of fjddc v. 
Shephod (‘J Str., lOOJ) tlu' plaintiff had hmll upon his own [iropertN' a sheet 
which had ever sinci' lieen used as a highwax. 'The di'l’endant, who had land 
contiguous thereto and s(;j>arated tluMefrom onl\ 1)> a ditch, made' a, bridge 
over this ditch, the <‘nd of which bridge rested on the llighwa,y. The plaintiff 
brought an action of trespass against tin' defonda.nt, and it was insisted for 
the defendant that, l)\ the plain! iff’s making tliis sticet, tluMo was a dedication 
of it to the pnhlie, and llierelore, iiowfWf'r, he might h(' liable lo an indictinent 
for nuisance, yet the iilaintit’f could not sue him as foi* a Iri'sjja.ss on his private 
property. It was heldtiiat t ho dedication was to the public, so far as the 
jiuhlic had oeca.sion for it, which was onI\ lor a right ul passage, hut that it 
w^as never imder.stooil to he a tj*a.iisler of the alisolute propertx in the soil. 
So in the pri'scnt ease it might he said tluil there was a. fledication lo the 
public, so far as the jnihlie. had occasion lou^etins ghat and lids room 
for the jauposes out in the jilaint: hut that it lU'ver was undeistood to be 
a transfer of t Im absolute propert> in the soil. The ease just cited has been 
referred to as an authority in tin? more recent ease ol Sf. Mint/ Xciritnjtuu v. 
Jacobs (li. K., 7 (»). 1?., I7h In the case now before us there is no suggestion 
that anv .sevait w as appointed : and this being so, the donor, tliat is, the 
plaintiff s father, -would, according to Hindu law , he the se% ait. If a sevait 
had been appointed it might he said (hat the .wvnei ship of the soil had been 
transferred to such sevait, hut iniisinuch a.-> it tloc.^ nut appear that an\- sevait 
was appointed, it mav well bo reasonable to suppose that tlie ownership in the 
soil continued in the plaintiff’s father. A case has been referred to — the case 
of Baroda PriiMid y. Crom Chand (3 B. L. R., A. C.,* 295 ; 

S.C., 12 W. R., 160) : that [78^ was a suit for obstructing a public road. 
Peacock, C. J., said : — “ The plaintiff sues defefndant for obstructing a public 
road, without showing that he has sustained any particular inconvenience in 
consequence of that obstruction, ff he can maintain this suit, any member 
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of the public can do so, and the defendant may be ruined by innumerable 
actions by persons who have not sustained a farthing of damages. It is said 
that the plaintiff lias a right to sue, because he was one of the persons who 
dedicated the road to the ])ublic; but it is not because ho gave the road to the 
public that ho is necessarily entitled to bti the guardian of the public and to 
sue whenever there is any obstruction to the public which causes him no 
inconvenience beyond that which is sustained by every other member of the 
public.” The learned Chief Justice then proceeded to point out that there 
was a sullicicnt remedy provided by s. 1308 and the following sections of the 
then Code of Criminal Procedure, Act XXV of 1861. Similar provisions are 
now to ho found in s. o‘21 of the present Code of Criminal Procedure. Now 
we think that it is not possible in this case to say that this ghat and this 
room were juililic thoroughfares or public places within the meaning of s. 521. 
The dedication, if dedication there were, was not for the use of the whole 
public hut for the use of a particular community, a particular portion of that 
public, — that is, persons professing the Hindu religion, and, in a more restricted 
way, for such members of that community, as arc at the point of death. 
In this view it appears to us that the case before us is to be distinguished 
from the case of Haroda Pnf'iad Moafafi v. Gotacliand Moostafi (S B. L. K., 
A. C., 295‘: s.c., 12 \V. H., 160.), and we may further observe that, in that 
case, no question was raised as to the ownership of tlio soil, and no reference 
was made to the class of cases of which Ladn v. Shepherd (2 Str., 1004) 
may betaken to an example. In this view it appears to us that the first 
question which arises in this case is whether the plaintiff’s father, when he 
erected these rooms and this ghat, intended to grant to the Hindu community 
merely a right of easement river this property, or to transfer the ownorshij) 
in the ghat and the soil to that communitv. If it bo found tliat there was no 
[ 79 ] intention in the donor to transfer the property in the soil, there can bo no 
doubt that the plaintilV is entitled to maintain the present suit. But we think 
that even if it he found that there was a dedication, the effect of which was to 
transfer the ownersliip in the soil to the Hindu community, the plaintiff, as 
the representative of the donor, may well be entitled to maintain the jjrosent 
suit, there being apparently no sevait or trustee ; and the object of the suit 
being, not to j’esumo the grant, hut to elfectuate the intention of the grantor 
by preserving the property to the uses for wliich lie presumably granted it. 

We murst, therefore, set aside the decree of the Court below and remand 
the case for decision upon the mcn-its, with rtjferencc to the observations which 
we have made in this .ludgment. The costs of tliis appeal and of the Courts 
below will abide the ultimate result. 

Case remanded. 


NOTES. 

[ Dedication of tlic’ land to eortain purposes r.m cu-exist with othor uses ; — (1881) G x\ll. 
197; (190G) J'i C.il. 1290 . I C. L. J. 913 : 10 C. W. N. 1014. Such righU. is in this case are 
not casements. — 17 All. 87 , 23 Dom. Gfifi As to when proof of sp<;cial damage is required to 
maintain a suit, scti (189’9) 27 Cal. 793. Ceiitially as regards tlie right of one membitr to 
bring a suit in such cases, (1903) ‘2 C. L. J. 131; 1 18; ICO; (189*3) ‘20 Cal. 810. ] 
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[9 Cal. 79] 

APPKLLATH CIVIL. 
The atst April, ISfl'J. 


Present : 

Mr. .IrsTicE White and Mr. .IrsTicK Mact’iierson. 


Issur Chuiulcr Doss Plaintiff 

rersitu 

Juj'f’iit Cluindt'r Shulia and others Defendants. 


Liviitatiun Act (XV of hS77), xclietl. u, arts. 4!) and I'Pi- Suit for 
Specific moveahle properly — Suit fa a ieijacy. 

A tcstiitor bcquo.'ithod certiiiii inovoabl« propoils to .1. B applied f(3r and obtained 

a certificate under Act XXVIT of IftTiO on bdialf of the te.«ilatnr’s widuw, and took possession 
of the property iiequeathod. ai)]iealcd, and the case was remanded for retrial. On the 27th 
of March 1873, the former order was cancelled and a certificate was granted to vl. On the 
19th of August 1873, B was direcled lo delivia* up the properlv to C, who had purchased it 
from -'1. On the 22nd of March 1878, f' instituted a suit to recover the property. 

Held, that th(' suit was barrc'd under art. Itrt ot the Limitation Act. 

Article 123 + of the Limitation .\et onl\ applies to cases in which the pro^ierty sought to 
be recovered is not only a legac\ , but is also sought to bo recoven d as such from a person who 
is bound by law to pay such leg, icy, either because he is tlu' executor of the ^^lll or otherwise 
represents the estate of tin* testator- 

[ 8 O 3 Bv his will diitcd the i29tli Cheit 1277 (llth April 1871), one Kasi 
Chunder Bhalni boqueatliod all his property, both inoveiiblo and immoveable, 
to one Juggiit Chunder Hoy, Kasi Cbunder Shah died on the 5tli Bysack 
1278 (17th April 1871), and an inventory of his property was prepared under 
Act XIX of 1841. 

* Appeal from Appellate Pecrec, Xo 11 18 of 1880, against the (b'cree of W. F. Meres, 
Lsip, Ofiiciatiiig Judge of Tipperu, dated the bth April 1880. ailirming the decree of Baboo 
Kali Dass Dutt. Second Subordinate Judge of that district, dated the 23rd Xovenilicr 1878. 

f [ Art. 19 : • 


Description of suit. 


Period of 'rime from whieh period begins 

limitation. to run. 


For other specific moveable pro- * Three vears ... When the projierty is wrongfully 
porty, ('r for compemsation for . taken or injured, or when the de- 

wrongfulJ} taking or injuring or taiuer's posse.ssiuii becomes unlawful.] 

wrongfully detaining the same. 


I [ Art. 123 

for a legacy or for a .share of a ' 'Pwelve years When the legacy or share becomes 
residue bequeathed by a t<‘stator, payable or deliverable.] 

or for a distributive share of the , 
property of an intestate. 1 
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Olio (’iiinidci’ Moni Sh:ih:i, I Ik' luot hor of Albiilnioni, the widow oT Kasi 
Chuiuler, apjilit'd lor a (M'rtificalo on Ium* heliall’ uikIgi’ Act XXVII of 1800. 

Oluindor oh|cct(*d, Imt an ordoi- ‘;r;iiitinf 4 a cortificato was inadcj uj^on 
seuinit.y linnislied. Two lu'rsons, named Mothur Moliun Poddar and 

Rai Chand Poddai’, bpcana' siiioli(‘s imdoivi l)ond, dated the 17tli Siahiin 1278 
(1st Aii^jiist 1871), bv which tiu'v plod.aed certain immoveable ])ioperty. Chun* 
dor Moni tlnai ohtaiiu'd possession of all Ka.si Climuler’s jirojierty. Ju^’gut 
Chnnd(*.r appealed t<3 the lli.^h C^airt. at;ainst th(' order planting the certificate, 
and the case was remanded fur retrial. On the 27th of March 1873, tiio Dis- 
trict Judge cancelled his fornu'r order and granted a certificate to Juggiit Chun- 
der ; and on the 11)1 h of August made an ordei’ dii ecting Cliimder Moni to 
deliver up Kasi Ghimdei-'s properl ii's to the plaiutifi’, who had jiurchased them 
from Jiiggut CliLindei’on the otli K-utic 1282 (2Jst August 187o). On tho22iid 
of Alarch 1878, the plaintiff institut'd the jirestmt suit against Clumder Moni, 
Mothur Alohun, Rai Chand and .liiggut Chunder. to re(jover the iiroperties left 
by Kasi Chunder (whi(;h consisted ot inov(*able ])ro])eities oiiK), and for a 
declaration lh.it the ]»roperties ph'dged hy Mothur ^fohim and Rsii Chand were 
liable for his claim. 

The Suh()i-din:it(^ Judge dismissc'd the .-»uit, holtliiig that it was barred 
under art*. 11) of the liimilation Act, and llu' decision was upheld by the 
Disti’ict Judge. 

The |)laintiff apjiealed to tlie High Court. 

Hahoo Mohiin Doss and Rahoo Oklul (Uiundn Srn for the Appel- 

lant. 


Mr. Kvoos, Hid )on ('liinifiri MtuUmh (those, a,nd 15;ihoo lioifkitnl Nnth 
Dass for thr Kt'spondents. 

..[81] Tile Judgment of the Court (WiiiTic and Mapimirkson, JJ.), was 
delivered by 

White, J. Tlic lower \ppollate (Viurt has decided the (]uestion of limi- 
tation correclK, and has corn'ctly aiijJied art. ^1) of the second scbednle of 
the IJinitatioii Act . It ajipears t liat t lu' speeafic pr()))erty sought to be recovered 
is specific moveal)le pro])e]ty, a.nd came into the possession of Chunder 
Moni Shaba, thi’ liist defendant, in thi^ year 1871, under an order of Coui-t, 
which (lii’i^eted that he should hold that proixaty on giving security subject to 
the order of the Court. On tlio I9th August 1873, tlie .same Court ordered 
that he should deliver up the pro])ertv to the plaintiff or his vendor. This 
order he disobeyed. I'p to the date of this order, it may betaken that his 
detention of the projKM'tv was lawful. Hut from the moment the lattei* ordei* 
was made, his ])ossession of the prope v hi'came unlawful. Article 49 says, 
that in a suit for specific moveable jirojMM tv the period of limitation is three 
\w*ars running or comimmcing from the lime that the ohtaincr's possession 
became unlawful. Tlie present suit, therefore, comes stiictly within that article, 
and not having been himiglit until the 22nd of March 1878, is clearly barred. 

It is contended that art. 123, which provides twelve years for the receiv- 
ing of a legacy is applicable, because this sjwcific property was oi'iginally 
heciueatliefl to the jdaintiff’s vendor undei a will. Hut the answer to this argu- 
ment is, tint the projicrty to wiiicli tin's suit I’elates is not sought to he 
recovered as a legac\ , but as ])roporty whicli belongs to the plaintiff, and has 
been unlawfully detained ))v the defendant No. 1. Article 123 only ai)plies to 
cases in which the property sought to he recovered is not only a legacy, but is 
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also sought to be recovered as such i'roui a person who is hound h>- law to pay 
sucii legacy, either because he is the executor of the will or otherwise represents 
the estate of the testatoi'. 

We dismiss the appeal with costs. 

. 1 jipea I 1 1 i.wi issr(L 


NOTES. 

[LIMITATION- ART. 123- 

This casL* has been appitwed uf l)v other Courts, and Art. TiS h:is been ludd to be appli- 
cable only from cho poison who lawfully ropre.seiits tins estate of the deeeast.'d.-- 1*2 I^Iad. 4H!1; 
H Bom. ‘2110; Bom. V. .1. (IHUl) p. 212 ; 5 Bom. L. R. 8r)5 ; IC. Mad. (iO; l‘.l All. K/.l.] 


[ 12 C L R. 1] 
[82] FULL BENCH. 


Tim J If h Jvhf, 

PllESKXT : 

Sir liicHARB Garth, Kt., Chief Jcstick, ^Fr. Jcstk e ^^TTTER, 
Mr. Jcsttce Wilson, Mr. Justice Tottenham, 

AND Mr. Justice Maclean. 


Prokash Chiinder Dass Defendant 

vn’sifs 

'farachand Dass and others Plaintiffs. 

Begintration Acts (VI I [of IH7I and III of lH77) - Salr-cotijirofcs, Begis- 
tmtio7i of- -Construction of Act — Maxim “ Optinuis legis interi)res consuetudo.” 

Sale-ccrtificatcs granted under the provisions of h. 2o9 of Art VIII of 1859 jirt* not docu- 
ments the registration of which is coni piilsory under the provisions of s. 17 of the Registra- 
tion Act of 1871. 

This was a reference to a Full Bench hv Mt'DoNELL and PlKLl>, 

'I'he question referred was, whether a salo-certiticate, dated the 23rd June 
1873, and granted under the provisions of s. 259 of .\ct. VI IT of 1859, is a docu- 
ment of which the registration is compulsory under the provisions of s. 17 of 
the Registration Act (VI IF of 1871). 

Mr. Branson, Baboo Kali Mohun Doss, and Ihihoo Bitssunf Coomar IJosr for 
the Appellant. 

Mr. Branson.- The question here is between the auction -purchaser and 
a third party. 1 contend that a sale-certiticato cannot he admitted in 
evidence unless it is registered. According to the reported cases, a sale-certificate 
under the Act of 1859 does require registration, and there appears to he 
only one case in which it has been held that j ogistrat ion was unnecessao , 
and that is in an unreportod case- -In the matter of Snnath Ikincrjce 
(Rule No. 1277 of 1879), decided by Prinsec and Morris, JJ. -The 
case of Benodi Lai (rhose v. Tamizuddin (7 C. L. H., 115) did not in 
C88] words decide that registration of sale-certificates was necessary ; but the 
Court admitted, for tlie sake of argument, that it was necessary wliilst deciding 

* Full Bench Rofercucc made by Mr. .lUSTKJR >rci)ONRLL and IMr. JUSTICE FIELD, 
dated the lOth ’Nfareh 1882, in Appeal from Oi igin.il Decree, No. 288 of 1880. 


1 CAL, —96 


761 



I.L.R. 9 Cal. 84 


I’HOKASir rilL'NPKIi PASS V. 


f.ho ciisoon otlnM- grounds. 'FlKM-asos wliicli show that a corl.ificato of sale must 
h(i i’eJ 4 !s((ii('(l ar(?, a!i i‘\l iM.-judicial i idin.n of t lui Madrsis Hii^h Court (0 Mad., H. 
C. Hiip., Apj)., xwiv:), Sminuistf S(tshi \. SrsliKififiOKjttr (i. Jj. 11., Mad., 
lil) Mnijt Bt‘clnn \. Anui}Kim Jin-imi (7 Hojii., 11. C. A. C., KiG, i‘17j, Pamlhii 
Mdllmn \. lutklintalmi (10 Ih)!!]., H C., 407)), Ldlhluii LnkJumtlas v. Saval 
Mir hd/nnhffhu Uusrn lioin., 11. (J., ‘J17), In iJir ninttar of Khaja 

(1. I i. H., ‘JOii), Irlilidrcim hfdidti.s v. (.ioruulrani JJhowani 

Shdukar (I. Ij. R., o Boiii., .ind Kdniu Sindh v. Llanddl) (I. L. B. 

‘1 All., 9()). 

lCaktU, .1. If a piiicliasor at an auction-sale hefon' takinj* out his 
certificate, hi'oiii»hL a suit Hijamsl, his judj 4 in(*nt-d('htor for pcissession, would 
not a d('cre(» ol)tained in llial suit In* suflicitMit evidcMice of his title ?| Perhaps 
as hetwLHMi tiu' parlies lo lh(» suit, hut certaitily itol as h(*tw'e('n tlio ]U(lft'ment- 
credilor a.nd third pai'lir's. Tlu* case of Ifiukisnmhis Xdidiulds v. Hdi Irhlia 
(1. li. R., I P>oin., Loo), lays dowai lhat a i)Ui’(!lia-^ei- shall havi*. no remedy 
aj^ainst Ids iudi^in(Mit-<l(‘htor unlt'ss lu* has obtained a certific.ite of sale ; and iJio 
case of JidSdpd v. Mdnjd (1. J^. R., d l>oin.. I 4‘j) lays dowai I ’nat a imrchaser 
tit a sale cannot a]ipl\ totlu' (.Vnut for ])('ss('ssion heforc' ohtainini* a certificate, 
^he case df Mnlii lirrlidi v. Aniipnini lirrlidi (7 Pom.. II. C., A. C. P'JG, 137), 
decided in November IS7(), whilst Act X\ of ISGG was in force, wdneh required 
salo-certilicat("s to hi' r('i;ist(M('d, and riMpdri'd tht' Court to simd notice also 
to the Re.L‘istr\ Ollice, W'as tIu' first laise in the Pomhay (k)Ui4s whicli 
decided that sal(;-i*ertiruMt('s should hi* r(*;.;ister('d. In tlie next Re.t;istration 
Act (VJll of lS71i, s. I:i of the old Act w:is omilled, and the question then 
af^ain came hi'fore I hi? C7nu t and the extra-judicial decision rej)orfed in G 
IMadras IfijL;h (A)urt Reports, Apj) , \x\ix, and decided on t he Slh September 
187l^, wxis to ihei'ffect that rei>istra( ion was necessary. The question wasaf^ain 
raised in the l ist* of f^nuUin \[dlhdn v. Jldklunithdi (10 llorn., II. C., 135), 
and -a like deeision come to; and a.qain, IH75. [34] in the ca.se of Panhd. 
Khnnidji v. Fdtid ('i>dii C'J Pom., 11. C., 179). it wa^ held that the rej^'istra- 
tion of sale-certifica,les was o[i< ional. Tlien \ct III of 1877 was passed : that 
Act had no claU'^e direct in.q the Court to send notice to the Riyqislry Oflice, hut 
this clause w’as added hy s. 107 o| Act XII of 1S79. Act X of 1K77, in s. 316, 
omits the words which are tlie l>,i',is of tlie decisions of tlie Pomhay Courts , 
the jiresent case hills under the old Code. Then in point of time comes the case 
of Jclilidirnn Xd/dds v. doc/ inlrd in Hhoiritm SlidnLdr (I. P. R., 5 Pom., G53), 
decided on the 'Jlst Si'ptemher I MS I, which incident. ill\ decideil that s.ale-certi- 
ficates are comptdsordy re.aislrahle. [C.VK’t’H. C 4. We know’ the Pomhay 
cases are all to that ef’t'eci, hut it becomes a (]U(?stion whether we in Penpal 
should follow’ them, inasmncdi as if we did so we should upset innumerable 
titles, w'hich have been thoii.Ljht to he • . fe for a vei-y lon.a period hack.l There 
are also the cases lA Konhid L(d \. Kidobn (1. P. R., .\ 11 ., 392), and Srivi- 

ram Sdstri v. SrHhdinidnddr (I. P. R., 3 Mad., 37), w’hich decide that 
certificates ot sale must he rei^istort'd. The maxim oplnh 's Irijis intrrj/rcs 
ronsnrfi'if/o \\]\\ u()\ help the matter. 1’ or whei-e a Si at ut e, speakin^^ on some 
])oints, is silent as to others, usa-^e max well su|)ply the defect, espiicially if it 
is not inconsisti'iit with I he. stat ul.orv direction*- wluireany are f*iven ; or where 
tlie Statute uses a Ian of doul)lful impoit, tliose a.cfin^* under it fora 

lon^’ course, of xears mav well L;iv(j an interpretation to that meaning'. Rut 
usage can h* binding only as affording contemporary interpretation. — See 
MuqisiVidr ot I)nnhdr v. Duchess of Jln.rhnrf/iie (3 Cl. F., 354). 

Air. Druns, Pahoo JUnnu ('hum Ilaneijee^ and Pahoo Joij (rohiiul Sliome, 
foi’ tlie Respondents. 
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^Ir. EcauR . — holrl thut sal(‘-c(Mlifieiilos rcniiirtM-ti^islnitioii, would he to 
upset the rule of law uluch has heou in forc.o in the Courts in Bengal 

for many years. That sueh eerl ideates do not (tome under s. 17 of tho 
Registration Act, was eU'arly tho opinion of t lu' Inspector-(u*neral of Hegis- 
[ 86 ] tration ; see Stei)liens on l^ogistration, p. 12. I’lui case of Morevoch v. 
Dickins (2 Ainh. Rep.. dSL) shows that the C’ourtwill not upset a ])ractico ; 
and in Thumhiistucmn .1/eer/e//// v. fioasuDi li()}rtlir)i (1. Ij. R., I Mad., 1), 
where from tlH'. year isr^s the Madias Preside -y, and from IShl (lie Bombay 
Presidency, had en'oiuionsly, in ecmtravontU)n (;f (he law of India as declared 
hy tho earlier decisions, adoiilod, vv'iih regar<l fo mort 'jages hy c.onditional sale, 
doctrines wliich t, lie l^higli'-h C‘om ts of i‘apiit> had applied to moi’tgages in 
England, tho Judicial Committtie e\]ire-s('d a donhl as to wluithei’ they sliould 
follow the earli(‘r riecisions, which apiieannl sound, or (he new cuiii si^ of tiecisions 
-that had sprung ui» in Ma<lras and Bdiidiax, which ap]«‘ared unsound. A sale 
certificate is not ‘ an instrunu'nl’ within the m(*anmg of cl. 2, s. 17 nf Act ^TI1 
of 1871 ; it is not an mstrnment oxecnttal hvtiu' parties wiiliin thi’ meaning of 
the section. .\s sale-Mun*! iHca(«-s an* not rega-rded hy the Stamp .\et as convey- 
ances, this shows an intention on the ])art of tho Li‘gislalm‘e not to look upon 
thorn as iubtruments inti'v juitirs r(*<|uirhig registrat ion. I’he case riderred by^ 
the Board of Revomu', Xi). 2 of JS7o («*^ Mafl, II. C., 112), shows the ratio 
decAdeiah in the case reported in (i Ma,<l. 11. C. Riding, Apti., \\xi\. It. was 
only the peculiar words in s. 2o\) »>f Act VI IT of iSot), which were the grounds 
of tliG decision. .\cfc VlTl (jf 1800 is a Proci'diiie \ct : and when therein a 
document is said to he talu'ii and di'emed to lx* a transfer, it merely means that 
it is a transfer for ih(' pui t)o.‘^(* of tiu* piva/odun* of tlu' C’omt. I’lie case of 
Massamal Jjaiinas Koonnar v. LaUa llalnacr Latl (10 IT. Ij. R., 100) has 
decided that llu? jxissessoi of a s.ile-certilicale, who is in possession, is in such a 
strong [losition that., under s. 2()0 of \cl \’IM of ISOO, he can hold l.lu* property 
against. an\ suit Inonght against him. hoonja Sanini Sra \. Jituirn Madhnb 
Mozoomdai (1. L. R., 7 C^d., PJO) pointed out- that the words ol s. 200 do not 
contemplate that nothing would pa^s lo a punihaser at a sah* hy tlu* Oourt unless 
a certificate were issued ; and lliai the older would he. sullicienl to (lass tho title, 
tho cci'tilicatc being merely (wddeiiei* that the [36j |)i’o])(.‘ii \ so jiassed ; if this 
is so, a. cortifie.ate cannot he called an instrument under winch thetransfer was 
made. Ahdi)ol . [dr Hisiras \\ JuoUia Kaaftt fudma/ (1. Ij. IT, 0 Cal., 226) 
is a case :is to the ri'gislrat ion of a eertiticatt* under Reg. \Tll of 1810, hut it 
I’aisos a ciuerx w hiU hei* a sale-certili(;a(e. undei’ .\et VM 1 1 ol LiSOO i ejpiii’i's regis- 
tration or no. Certificates (jf sale would luwcr have* Ix’eii taken lo tall within 
s. 17 of tlio Registration .\cl, e\cei»t for IIkj piirvu5W' of s. 2o!) ol the Code. Is 
there any (compulsion in thest* words in s. 2o0 

The Opinion of the Knil Rench was dclivcicd h> 

Garth, C.J. — if we w eiv called upon lc> dccid(*. this r]neslion niereh upon 
the langauge of thi* Regisl ration Act of B^71 and the Cod<^ of LSoO, and without 
regard to the practice which li.is prevailed in this province, it is possible that w'o 
might c.ikc the same vitw\ of it as (he other High (Joints, or at any rate, out of 
respect foi their oiiinion, we should not .ido()t a contrary view without 
con siderable reluct a 1 1 ct* . 

But, in j)()iiit of fact, we are now asked lo imt a construction upon those 
Acts with refeience to the registration of sale-ci*rtificati3s, whicli is directly at 
variance wdth that which has Lx*eu recognized and acted upon by the people of 
Bengal for many years past. We are not aware of a single inslaneer' in which 
this Court has hold that such certificates ought to' be registered : whilst, on the 
other hand, both on the App(3llate and on the Original Sides of the Court, such 
iristruments have been admitted in evidence without registration. 
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And this practico inoruovui’ a])poiirs to have received the sanction of the 
Crovcninicnt of Bonj^al from a very early period. 

In a letter written hy Mr. Seert^tary hjden to the Inspector-General of 
Ke;^isl ration, on the 19th of September 1868, the Government laid it down as 
an instruction to Registration Oiliceis, tliat eertilicates j^iven on sales for 
arrears of revenue did not require rof»istration. It is stated in that letter, 
that such instruments did noi come under s. 17 of the Registration Act ; and 
that if they come within that Act at all, it [87] was under s. 42, which 
requires the Court, and not I he pai ties, to register the instrument. 

These certificates were, of course, of much of the same nature as certificates 
under sales in execution ; and we believe that, upon the strength of this 
authoi’ity, and the practic(3 which has ju’evailed in accordance with it, many 
thousands of purchasers at execution-sales have omitted to register their 
sale-certificates in the belief that they were acting in accordance with the law; 
and if we were now to hold that registration was necessary, the consequences 
would ho most unjust and disasti’ous. 

We think, tlu^refore, that, in this instance, wo may very properly act upon 
the well-known legal maxim ''uptuniis Lyis nilcrprrs consuctudo." When a 
legislative ineasure of doubtful meaning has, for several years, received an 
interpretation, which has generally been acted upon hy the public. Courts of 
Justice should be vcr\ unwilling to change that interpretation, unless they see 
cogent reasons for doing so. And this argument, of course, applies more 
strongly whore, .is in the present case, the measure relates not to any general 
IJi inciple of law', but to some technical or fiscal rule, such as the registration of 
documents, and whore the interpretation which has been put upon the measure 
is in ease of the general public. 

There is undoubtedly much force in the remarks of Mr. Justice FIELD in 
the last paragraph of the reference which w'e arc now’ answering, tlnit the two 
main objects of registration, -namely, the authentication of documents, and 
the publicity given to dealings in land, arc both, to a great extent, unnecos- 
sai’v in the case of sale-certificates. 

.Vnd the I'l'sidt of lecent legislation has been to show', cither that the 
Government ol fndia never intended these certificates to be registered, or that, 
having intended it, they have now found i-eason to change their minds. 

In the Civil Rioccdure Code of 1877, s. 316, w'hich provides for certificates 
of sale being given, the words in the former Code are omitted, that “ the 
certificate shall operate as a transfer.” Then, by the Registration Act of the 
same vear, |jrovision is made in s. 89, that such instruments shall be registered 
[ 88 ] h\ the Courts, and not b\ the [larties. And lastly, by the Transfer of 
l^’operty Act (s. 2, sub-^iection d), th(j provisions w'hich make registration 
necessary are not to extend to “ anv transfer in execution of a decree of a 
Court of competent .lui isdiction,” 

We think it riglit, for thcMj reasons, to answer tin; (|uestion which has 
been referreti to us, in tht3 negative. 


NOTES. 

[ I. REGISTRATION OF SALE CERTIFICATES 

Siiiiikir lu thio clcoihi«iii \Ntrc in j .\11, ; o(j8 ; 7 M.id. 116. while a coiiUviry view 

Hd.. tdkcii iij 1 Bfiii. J JO , J All. J‘J2 . J 31dd. jT. Doubtb were oCt at robt by VII of 1888 which 
iii:-ortcd ail additional claUMj, Jiid which i: retained in the Rcgii.tration Act of 1908, lec. 17 
.\ih c\ 2 fxii’' It riinb, “ Nothing claiii-eb tb) and fej of .^uh-bection, 1 applie?> to • * 
* * any certificato of sale granted to the purchaser of any property sold bv public 

duetionb;’ a Civil or Revenue Ofi&ccr.” i'ien albo flftO.j) P. R. 11 ; (1‘903) P. L. R. 3fi.] 

11. 0PIIMU8 LE0I8 ETfc.— 

the Kotes to 6 Cal. .593 ; also (18921 L. B. R (1872-92) Vol. 1, 574 (577).] 
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[9 Cal. 88: 11C.L.R.326] 

APPELLATE CIVIL. 

The ^Mh March, 

Present: 

Mu. Justice IMittek and Mu. Justice Maclean. 

Diili Chanel and others Plaintiffs 

rersufi 

Raj k i ssorc Del'enil an t . ' 

Molcaran Lease- ' Covenant to/or/cU lease if rent he unpaid -- 
Payment of rant after suit hut bejore decree-— Relief against 
forfeiture ~ Reng. Act VI f I of ISOO s. ,5V. 

Scfiioii 6‘2 nf Heng. Act VTIl of is appl'cablt' botli to cases where the right to cancel 
a lease .irises under the provisions of the Act, and to c.ises where the right arises under 
agreement bcitwecn the partic"^. 

But, the object of the section being to prevent .i forfeiture, if the rent he paid within 
the time specified by the section, the Courts will gr.int relief ag.iinst .i forfeiture where the 
rent is so paid. 

This was a suit brought to cancel a niokurari lease under s. 62 of Beng. 
Act VIII of 1869, and for the iniyinent of certain arrears of rent. It ai)peared 
that twelve annas of a certain iiiaiiza had been leased out in 1263 (18*56) to 
the defendant under a niokurari patta by Ham Imaman and Mussamut Bhatto, 
the proprietors of the inauza, at an annual jama of Rs. 2,022, out of 
which the defendant was to pay as Government revenue Rs. 668-1-6, and 
the balance to the proprietors; the inokiirari being granted on payment 
of Rs. 3,750 as tiuzarana. The lease contained a stipulation that if the 
niokuraridar and her heirs failed to pay the niokurari rent for any year in 
full, then the proprietors should have tlie power to deduct tlie rent due from 
[89] tlie nuzarana-inoney, ami, after payment of the balance of the nuzarana- 
inoney to the mokuvaridar, to cancel the niokurari lease and take seer posses- 
sion of the land leased. 

The proprietors of the land sold twelve annas of the mauza leased as afore- 
said to Ram Rutton Ncoghi, under a kobala dated the 11th of January 1871 ; 
and on the 15th of Sej)tenil)cr 1873, the right and interest of Ram Rutton 
Neogbi was sold by auction and purchased by one Dindyal Lai (a deceased 
brother of the iilaintiffs) in satisfaction of a decree obtained by Dindyal Lai 
against Ram Rutton Neoghi. 

Dindyal fjal brought two suits again-*t the defiuidaiit for arrears of rent ; 
and, on the 13th of April 1875 and the 30tli of May 1877, obtained decrees 
against her. On the latter of these decrees nothing had been paid. 

Dindyal died on the 8th of March 1878, and his widow relinquished her 
life-interest in the property to the brothers of Dindyal, the plaintiffs. 

The plaintiffs then served the defendant with the following notice 
“ Please deduct Rs. 3,750, the nuzarana-monoy of the niokurari property, 
from the arrears of rent and decretal-money, which are still due by you, or 
receive in cash Rs. 619-1-3, which forms the balance of the nuzarana-money 

* Appeal from Original Decree, No. 289 of 18S0, agjiiist the decree of Babao ^latadin, 
Subordinate Judge of Cr>u, dated the l^^th July 1880. 
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alter the diidiiclion of the rent, and ijive up poshossion of the' said nioiiza. We 
sliall take seer p()SN,ession and collect the r<'nt." On llie 21st Jail 1286 F. 
(27tli May 1879), the deferulant refustMl to coinpl> with their de,inands, and the 
plaintiris, theroui)()n, on t.lu* 9th of June 1879, hroiii^ht the suit for the 
jnirposes above st.itt}d. 

Th(i defendant admilte<l t he inokurari lease, hut i-onlcuided ilial she had 
paid the (lovcrninont revenue, and that this sliould, therefore, he deducted 
from the annual jafiia, and claimed the heiu'fit of s. o2, Hen.^. Act VMII of 
1869; and stated that, (jii the KMh of June 1879, she had deposited the rent 
for the yoai s in disputci undei- ss. 16 and 17 of Act \’l i J of 18()9; and had 
turther, on tin? 20l h ot Jmu; 1879, de])osited in (.V)iii't the decretal money due; 
and further contendt'd that as the mokur.iri lease* was descendihle to eJiildren, 
and she oidy hael a, life-intei'est in it, the claim to ha\’e tlu^ U'ase (aince^lled was 
not fjood. 

The Subordinate Jud^(i held that the mokiirari eould not he [90] cancel- 
led, as the amount, of nml, due at t lie tina* cd’ suit was paiil in full after the 
institution of tlu; suit and htd'oiH^ decision . .and diNiuissial tin* sint, each pally 
l)carin^ their own costs. 

The plaintiffs aiiijealed tcj the Hiqh C'ouil. 

Mr. C‘. Grotjorii and llahoo Anuirrndnf Cluittcrii'r hn' the Appel- 

lants. 

Hahoo KnJf Mnluoi Duss and Ihdx-o Krislu Kant Srn for the R('spondent. 

The Judgment of the Court (MiTTi:!; and MA('m:.vx, JJ.) was delivered by 

Mitter, J.- -- 'Lids suit was hnmj^ht h\ the ) Jainl iffs foj* tlu^ cancellat ion 
of a nudviirari lease. It was hast'd iijion the terms of the niokurari lease. 
These terms aie to tin* followlni^ (*ffect : “ If th(^ said mokiiraridar and her 

heirsj'ail to pa> the mokurari rent foraaiy \eai m full, then we, the projnletors, 
and our lieirs, shall have the power to deduct the rent duo to us from t,ho nuza- 
rjina-moiiey, and after ])?iyinj; the balance of the nii/arana-mont^> to the irioku- 
raridar and her lieirs, and cancelliiii* tin* nH)kuraii patta, lake soi*r j)ossession of 
the share in the said inauza.” It w.is stated in the plaint- that, for seven succes- 
sive years, tins condition of the lease was hi'okt'n, and the full amount of vent 
for each of these \cars remained in aii'(*;n* .at the end of each \ear ; that tlie 
plaintiffs’ predecessor in title ol)taincd a decree for rent on the )llst Alay 1877, 
which, \i[) to date of suit, had not been satisfu'd. That decree was for 
Hs. 1,444-6-1. 'riie jaavers of the ]»laint were : lirst, t.liat the mokurari patta 
may l)e cancelled and set aside : .sccn/?r////, that, after deducting Us. 3,1 JO-14-3, 
the principal amount oi the arreais of rent, the* balance, Rs. 619-1-9 of the 
nuzarana-iiK^iiey he awaided to the def.*ndant, or that the plaintiff he eleclared 
to be al lihealx to dci)Osit tluj said iiMiuey in C»)urt attei- (lf*ductinft the total 
amount covered by the decree for arrears of rent diu* to the plaintiffs from the 
defendant, or that any other order as the Court think proper may be passed 
on the subnict; and tJurdhj, that, b\ dismissing; the (hdendant, the plaintiffs 
may ho imt in seer possession of the pj*op('rt\. It appears that, after the 
[91] suit w’as instituted, tlie defendant s.ttislied the decree of the 31st iVfay 1877 
hy depositing; the money due under it into Court. In this state of facl.s the 
lower Court, under the provisions of s. 62 of Heni;. Act VIII of 1869, dismissed 
the plaintiffs’ suit for the cancellation i;f the lease. It is contended before 
us in the firs . place that the provisions of s. 62 would not apply, because that 
section only refers to suits for the cancellation of leases which may be brought 
by the landlord under the provisions of the Rent. Act for the cancellation of 
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leasos. Now this question ciiino up hcl'ore the Judicial Committee of the Privy 
Councjil in tlii) case of Uiih ('hand v. Mtdicr ('hand Sahn (li2 1^. Ij. H., 439). 
That was also a suit hy a landlord to cancel a mokurari lease in pursuance of 
a similar a^U’eement contained in the* Iomso. The Court of First Instance found 
in favour of the landlord u])on the question of non-payment of rent, hut 
dismissed the claim for cancellation u]a:)n the f^round that the claim was barred 
by limitation. The lli^*h Court set aside the decree of the lower (Jourt with 
refei’once to the claim for the cancellation of loe lease, and awarded a decree 
in terms of s. 78, Act X of lHo9. (Section 52 of Act VTll of 18G9 is word for 
word tile same as s. 78 of Act X of 1859). Ai^ainst the decree of the Ilij^li Court 
the Jandlorti appc'aled, contc;ndini» that he was entitled to a decree declaring 
the lease to he unc.onditionall> cancelled. The Judicial Committee observed 
that it was contended before them that “the latter ])art of s. 78 only applied to 
cases where the statutoi v jiower was ^ixon by this A(!t to cancel leases, and 
not to(*ases where the ri^^ht l(^ caiujcdlation accrued in conseqiumco of covenants 
in the lease itself, lint tiu'ir iioidships are of opinion that that would bo 
placing too narrow a construction upon an Vet whicli may he termed, upon the 
whole, a renuHlial oik* : und they see no snllicient reason for limiting what is 
the fjfnnd facie and natural meaning of its terms to the extent contended for. 
Their Tjordshijis a.r(*, therelorcs of opinion that the High Court wais right in its 
determination on tin* point in question.” 

This is, ther(*fore, clear authority for the jKOposition that, w'hether the 
right of cancellation arose from the provisions of the Act itself, or whctliei' it 
arose under an\ agreement li(qw(*en [92] tlio piir(i<>s, s. 7H of Act X of 18o9 
was applicable to a suit of this nature. Therefore s. 52, Act VHI of 1869, 
which noNV takes its jihuu*, is similarlv applicable to the jnesent suit. Under 
that section, if the arrears of rent due under tiie decree of the 31st May 1877 
bad not lieen paid iqi by the defendant, no doubt, the Court might have awarded 
a decree in fa-vour of tin* plaintifls for the cancellation of the lease; but 
then that decree could not ha\e been executed, if, under the provisions of the 
2nd para, of that section, the arn^ars of rent had been paid into Court within 
fifteen days from its date. In this case, it is not dis))Uted that the arrears due 
under the decria*. of the 31sf of .May 1877 were deposited in Court as soon as 
the suit w'as brought. Therefore it is (juite clear that, after the arrears were 
jiaid, there could not he a decree for cancellation of the lease, notwithstanding 
the express slipulal ion in llu* h*ase. It is contended before us that t.here is a 
distinction betw’e(*n this case and the Privy Council case (pioted above, and the 
case decided by this P>ench -- Makonicd Annr v. Diaunt Ah (9 C. Ij. P., 185): and 
the riistineJion j)oint('d out is this, that, undf*)* the conditions of tlie lease in 
this case, the defendant would be entitled to g(*t hack the nuzaiana. JUit so 
far as the. point before us is concerned, it seems to us that that distinction is 
immaterial, 'flui ob](*ct of the. rule of law' laid down in s. 52, Act VIII of 
1869, and also in the casivs citcvl above, is to t)revent forfeiture if the rent be 
paid ; and a Court <if kapiit-y grants this n'lief against forfeiture, because it 
considers that it would he too hard upon tlu* tenant if such a condition as this 
were strictly ('nforc*ed. Having p'gard to tin* reason of the rule, wo do not 
think the distinction pointed out would make any difference as to the ajiplic- 
ability of s. 52. We think that the decision of the low'er Court is correct and 
dismiss this appeal with costs. 

- - — Appeal diaviiased. 


NOTES. 


[Ttii. was fullowfd in (lSS‘i) U Pal. SOS - P.> C. L. IP. 389.] 
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[9 Cal. 93] 

[93] APPELLATE CIVIL. 

The 1 7th June, 

Phksent : 

Me. Justice JMiinsep and Me. Justice Bose. 

(iyji IVrsiid, alms Lai Persad, and jinother Defendants 

cersits 

fleet Naraiii and others Plaintiffs. ‘ 

Adverse possession — Lrmtlalion — Alienation by Hindu widow —Limitation 
Act (XV of hS77), sched. ii, art. 141. 

A title l)y lulvcirst; possession for inotv than twelve years .iccrues even during the lifetime 
of a Hindu widow, Imt if po.ssession iiri'-es directly from any invalid alienation on her part, 
special provision is inadi* for the right to sue on the part of the. reversioners within twelve 
years from her death and the accrual of their title. 

Tills was a suit to recover possession of certain houses with mesne profits. 
The following genealogical table will show the relation of the ])arties - 

UHETAN SAHOO. 


Phiku Shahoo Nuga Shahoo flirdhari Shahoo 

I I I 

Mul Chand Shahoo Juggur Nath Shahoo Tliakur Shahoo 

I { Kochi a Shahoo 

Heet Narain Dwarka Lai | 

Bhoop Narain Shahoo Bhugwan Sesai 

I I I 

I I Binda Lai Bahadur 

Sant Tjal Khuh Lai 

I I 

(i>a Persad Nund Persad 

Two of the hou.ses, numhered B and B, had originally belonged to Bam 
Narain Sahoo, who died without issue in 18o2, leaving Mussamut Lakho, his 
widow, him sui viving ; the leinaining iiouses at that time were the property 
of Bhoop Narain Sahoo. In IMoB, one Shco Golain Bhagut obtained a decree 
*agJiinst Bhoo]) Narain, and in 1802 the houses belonging to him were sold in 
execution of the decree and purcliased by Shoo (iolam, who subsequently sold 
them to one Sheo Narain Sahoo. On ^llo 23rd of July 1803, Sheo Narain sold 
the houses to Mussamut Lakho, who paid for them out of moneys belonging 
to Bam Narain 's [94] estate, .\fter Bam Naraiii’s death, his widow entered 
into possession of his estate, and made over the houses 3 and 0 to Bhoop 
Narain Sahoo as her reversionary heir, and waived her life-interest therein. 
Bhoop Narain remained in possession of the other houses. Mussamut Lakho 
died in 1870 without having obtained possession of any pfirt of the property. 
The present suit was instituted in 1870 by Hoot Narain Sahoo and Dwarka 
Lai Sahoo against Gya Porshad, Nund Pershad, Binda Lai and Sesai. The 
defendants p>oadod that the suit was barred liy limitation, on the ground that 
the plaintiffs cause of action arose when Mussamut Lakho was dispossessed 

• Appeal from Appellate Dccre<;, No. 2090 of 1880. against the decree of J. F. Stevens, 
Esq., Ofticijiting Judge of Sariin, dated the 29Lh Jul\ 1880, anirmiiig the decree of Baboo 
Grish Chundor Chowdhrv, First Subordinate Judg« of that district, dated the 22nd July 
1879. 


Kieha Shahoo 

I 

Kam Narain 

MuK.samut Lakho, 
wife, died 1870 
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or kopt out of possession, whicli was more than twelve years from the flato of 
suit. Tlie Subordinate Jud^^e held, that tlie time of limitation must bo 
computed from the date of Mussamut Lakho’s death, and that tlie suit was 
rot barred. This decision was uphold by the District Judfje. 

The defendants appealed to the Ilif^h Court. 

Moonshee Mahcnned Yusoof and Baboo Uoqkunundan Vcruhad for tlie 
Appel ban ts. 

Baboo Mohcsh Chnndor Chowdlii'y for the Eesj ion dents. 

The Judgment of the Court (PlUNSEP anu BosE, JJ.) was delivered by 

Prinsep, J. — The sole point for our decision in this case is whetlier the 
suit is barred by limitation. The plaintiffs sued to recover certain in’ojjorty 
as having been bought in the name of Mussamut Lakho hy Ram Narain 
Sahoo, and that, on the defith of Lakho, tliey are entitled to succeed as her 
heirs. It appears that this property is now held by the heirs of Bhoop Narain 
Sahoo, who is a i*elative of both the plaintiff s and of Ram Narain, but subor- 
dinate as regards rights of inheritance to the iilaintiff's. In April 1859, one 
Sheo Golarn Bliagut obtained a decree against Bhoop Narain, in execution of 
which, in 1862, he sold the properties now in suit, Sheo Golarn being himself 
the purchaser. He then sohl his rights to one Sheo Narain Salioo, wdio 
again, in July 1863, sold to Musrsamut Ijakho. 

[95] In November 1865, Lakho applied to execute this decree and got 
possession of this property ; but nothing resulted from this apjdication, for, 
on the following June, it was struck off for default. In November 1870 Lakho 
died, and the present suit has been brought on the 9th of April 1876, — that is 
to say, nearly fifteen years from the date of original purchase. 

It is contended by the defendants, appellants, that, inasmuch as neither 
Lakho, nor her liusband Ram Narain, has, at any time, been in i)osst*ssion of 
this property, and as more than twelve years have passed since their right 
accrued, during which the previous pro[)rietor Bhoop Narain and his sons 
have held ])Ossossion, the present suit is barred. On the otlier hand, it is 
argued on behalf of tlie plaintiffs, tliat limitation would commence to run only 
from the deatli of Lakho Koor, — that is to say, from November 1870. The 
rule which has boon followed by this Court seems to be that a title by 
adverse possession for more tiia?i twelve years accrues even duri?ig the life- 
time of a Hindu widow, but if possession arises directly from any invalid 
alienation on her part, s])ecial provision is made for the rig] it to sue on the 
part of the reversioner.s, within twelve years from her death and the accrual 
of their title. Under such circumstances wo think tiuit the plaintiff’s claim is 
barred by limitation ; but with regard to the houses 3 and 6, the suit is, on the 
defendants’ owm statement, not so barred ; because they admit that slio entered 
upon possession ol these liousos and made them over to tlie ancestors of the 
defendants as her reversionary heirs, finder such circumstances limitation 
would commence to run as against tlie plaintiffs only at Iier death. As regards 
these two houses, therefore, the order of tlui lower Appellate Court will hti main- 
tained , in other respects the oi-der will be set aside. The plaintiffs will get 
jiossession of two-thirds of tiujsetwo houses, Nos. 3 and 6. Costs in iiroportion. 

— Appeal allowed /n part. 

NOTES. 

[HINDU WIDOW’S ESTATE -ALIENATION LIMITATION 

This case is optMi to criticism upon the facts as rcportc<l. 'J'lie .siatciiu'iit of tlio law 
correct, as Llicii niidci’stood, and as to tliis. si*c tliu Notc.s to S (!al. ; 1 1 IJom .’117 

'Du* husband died in lHr>‘2 when he owned twfihonses and these two, tin* widow “made o\er to 
BhoopNaniin Sahoo as her rover.sionarv heir and waived ln'r life-interest tlnavin’’ Thu*- 

as regards this property there was an aeeeleratioii t>f the reversion and if so, tin; aetu.il rever 
sioner at lier death would have no right of suit. The otlair |K>iiit, as regards limitation, whieli 
had coiutiienced to run even before her purchase during widowhood is correctly decided.] 
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[ 11 C.L.R. 423 ] 

[96] CULMINAh MOTION. 

77i<‘ fil/i Jnhj, 

Vlil'.HKKT : 

Mi:. Ji'STici*: Mac lkax and Mh. JrsTU'K Macpiikkson. 
Ill lliij iiiiiMiM- ()l PoliLion <»}’ llaviihhir ili)y and aiiolluji* 


Ihualdar l^v)y and anotliur 
rrrstis 

Ja.i-'A! Moan. 


AppiUtf Jidin (h'cishin <j/ Urnch nf -Snninuirif Pri'CCthut* — Cruiundl 

Prucfulmc ('iuL‘ (Act X nj hsPj), cJiifp. .rct//. 

No .i|)|)i m 1 Ik-'' to . I l)i-.i,iui I .iU‘ fiom ilu* (Iolisiom (>f :i JVncli of .AFaf^islirjilus 

111 .III iMh* with 'oc ond 1 1 .i^^ ['ou n •> .nitl two (u‘ niorii lli')uor:irv 

m .i i.i>rirKil iniilcr cliiii. win i>f ili- C‘iijinii.il l‘roct‘(liir(‘ tloclc. 

Mr. 1/. J/. lor the* LVtit tone rs. 

Mr. Kilhfj (or the Oppo.sito part>. 

I'aoU of Miis oaso .-.ul’licicntly appou Iroin Llio Judgment of the Court 
CMaclka.N and M VtlPJiKlJSDN, JJ.), uliioli was dclivt'rod Ity 

Maclean, J. I’lio Jiotiiionors woio liic‘d hoforo a Hcncli of Magistrattjs 
at J ii.i;dt'.si)orc on a olla^.^o ol an orionco niidor s. .‘302. The J'jonch was 
conipusiMl ()l an Assistant M.ii^isi ralo with st'uond class jtowors and throe 
llonoiarv .M.ai'isti'atos. 'I’ho furnior and twa) of the latter si^.;nod the judf.]inent 
coiiVictini* the petitioners, and senteneini^ tluMii to pay a lino of Ks. o oacli. 

.An appeal was proferu'd to the District Ma^isti'ato, wdio dismissed the 
appeal of Wahid .\h ami iMih.ineod the .sontenee of liavaldar Key hy addition 
of two months' l iL^orous iinfa iNOMinent. 

On motion made hy counsel, the [irocnedin/^s have l)een sent for and 
counsel heard on hot h sides. Tin; first (juestion foi- our decision is wdiother 
any ajipeal la\ to the District Ma^i>.l latr. 'Diis (piestion is raised on l)ehalf of 
the appellants [97] themselves. In fact, th(\\ now assert that their apjieal was 
impropei lv lod^;ed. Had I hi* sijnlencc* not hetm enhanced, we should not have 
entcrtiiinod lliis oh]eclion. Tlie case was trie^l und(M' the summary [iroceduro 
(chap. xviiij,and il the iJencii was invc'Ced with lirst class ])o\vers, there would 
he no appeal : so(’ s. 27 d ol the Code ( I Criminal Procedure. Hnder para. I of 
Oovernment Orders puhlisiied in Cniadld (dLucllr, ISTd, pages 17 and GG2, any 
Dench of two oi‘ nu)r(; ilonoiai y Magisti ati's, sitting with a .s;daried Alagistrato 
e.sercising not h*ss tlnin second chiss powi rs, is \esti‘fl with lii’st class powers. 
The c.ise ht‘loi(^ us was, lIuMefore, 1»ru*d hy a Ihmcli v'osted with first class 
])owers inuh‘r that lule. 'J'lie Deputv li# gal liememhrancer has laid before us 
some oiders ol (lovi'innient dated ^Hst .March liSS2, modifying other orders 
daled .‘list .Jaiiuai \ lS7N, relating to liie con.si itnl ion ol Jh’Mclies in Shahabad. 
.\s t(» tho ordf'is ol :]|sl .laniiai> IS7^, we ha.e no inloi'ination. 'TIk^so of .*Hst 

’.loLioji Mo n.'i 111 IssJ, .ig.nnsfc tin- nrdn t)l tlic J ugdc.s].(irt*. iScncli ot 
Al.igisLi .ill - (pn oViT In ^Ij. T. Jiiglis), Ah.'^isl.ml ^liiglstr.iti* ol Slialiabad, dated the 

22iid .\pi il issj. 
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Marcli IH82 justify us in lioldinf^ that the Ju^^dosporc l^oncli under tlio ])resi- 
dency of a Magistrate (salaried) exercising second class powers, has jurisdiction 
to try all cases under s. 222 of the Code ofCriniinal Ihocedurii, — that is, cases 
tidihle sunnnarily hy a lirst class Magistrate. 

We think, therefore, that the District Magistrates was not conii)etent to 
hear an a])peal against the sentence of the Hench, dated 22nd A]jril 18^2. Wo 
accordingly set asidtj the order of »Jrd Ma> directing that IJasaldar Koy ho 
iniprisoned for two months. Ck)unsel for tins p(‘f ioneis does jujt jaess his case 
as to the ord(3r of the 22n<l Aj)ril, with which, theiefore, w(s do not inteidere. 

Order sel aside. 


[ 12 C.L.R. 316 ] 

[98] AIMMMiLATD OlVrh. 


77/e ‘HHh dime, 

PkI'SKXT : 

Mu. Justice McDonkul and Mu. Justk’e Imeld. 


J^eepon (dunuh'r ShieJxdai* and others fiidgment-dcihtors 

n r.sii S’ 

Purreslimith IJiswas and othe’-s Decree-holders. 


Sd/e ill rirciition of derrer -Ii rrfiiihir/lif —Sidn/milfa/ nijintf ('in! 

Procedure Code (Ael X of I>S7i), .s. 

At Ji salt' in fXt'ciil ion of .i (Icrn'c llu' j»n ]) ilv Knot lvcd flown ti> .1 hiddcr at ]?•>. ‘idO. 
Tlic l)Hld('r was nnaljlc to inal<f* a dfpo^il, and lln' |»io|)<at\ was niHii(‘<lial('l\ pnt ii]) foi- salt' 
and rr-sf)ld for Us. dO. /lehf lli.il I In* jinlgnifiil-dt'litf)!- had susia mod such suljsia’itial in jury as 
wtuild ju^tifs tlif (.'fUU’L in st Umg aside the sale. no| w ltll-^landlng that the jnd^nienr-dehtnr 
niiglii, under '2\y-\ td the Cnil Proeednie (Anle, ha\e ive)\L‘tid the tlilTeieiice het\\i‘i*n ihi! 
original hid and tin; priee.it whitdi the* propfi(\ sold. 

Bahoo I.ssiir Cli under Chuelerhutlij for the .\p[)ellants. 

Bahoo Kali Churn IJaueijee f(.)r the Kes[)ondents. 

The facts of this case siiflieiently aiipear from 1 Ih^ Judgment of the (’!ourt 
(McDoNEIjE and KlEUn, JJ.), which was di'livered h> 

Field, J. ■ -J'his is aai ai/peal against an order of the Mimsif refusing to set 
aside a sale. The ap])lica.tion to set aside tlie sale was made 011 the ground 
that there had been suhslanti.al irregidar:t\ in puhlishiiig I lie sale-prochima- 
tion, and that the judgment-dchloi* in coiisecpienet? of such irri\gularity, sus- 
tained s.ihstantial injury. The irreguLuitv is said locoiisist in this, that the salc- 
proclainativni was not published in the \illagc\ JJiree of the ju'isons, whose 
names were inserted in tli(3 peon’s rc]M>rt as having Ix'cn present wdien the 
sale-proclamation was published, wi3re calk'd on the part (d' the judgment- 
debtor. and they deni(Ml that any sale-])roclamal ion had been published 
in their pi’oseiice. The other witnesses to the ])uhlii.*at ion of the sale-pro- 
clamation were not called on helialf of the decree-holder: and [99] 
there is in fact no evidence to slunv that the sale-jiroclamation was 

* Aiipi'sil from Ongiiiiil Order, Mo. 41 of 18S*2, .ig.iinv.!, i.ho ordor of ^loahi ^Lahahhat Ali, 
First Miuisif of (loaluiido in Furruedpove, d.ilrd llu* IMli Dccoiiibor ISSl. 
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publishod, and no ovidonc(3 to rebut the testimony given by the above throe 
witnesses. Under these cireumstancos, wc must hold tliat the salo- proclama- 
tion was not publislied according to law. 

Then as to the question of substantial injury, the Munsif, assuming the 
value of the property to bo not more than Rs. 176, argues that the judgmont- 
dobtor sustained no substantial injury, because whon the property was put up 
for salo, it was knocked down upon a bid of lls. 260. In consequence of no 
deposit being made by the ])orson who had made this bid, the property was 
immodijitoly put up again and sold. Tho Munsif thinks that, because the 
judgment-debtor miglit, under tho provisions of s. 293 of tlie Code of Civil 
Procedure, have recovered the dilTerenco between Rs. 260, the amount of that 
])id, and Ks. 60, tho sum for which tho property was ultimately sold, he can- 
not 1)0 said to have sustained substantial injury. This assumes that the pro- 
perty was sold for Rs. 260 at the sale, wdiich was sought to ho set aside. Wo 
think tlie Munsif was not justilied in assuming Ibis. It might bo quite possible 
that th(' person wdio made tins hid w'as a man of sti’aw, and th.at tlie difl’erenco 
could never ha\e Ix'oii recovered from liim. At any riite, under the provisions 
of s. 293, the ludgmenl-crodilor (as well as the jiulgment-dehfor) could have 
applied to reali/.e this dilVerence ; and, if lie had succ('ede(l in doing so. ho 
would haVe di'privod the debtor of the argim.cril. tljat he had sustained sub- 
stantial injury. We think it would not he eqnita])lo to say that thf3 judgment- 
debtor was hound to roalixe this dillerence, and that until ho had tried to do 
so, or succeeded in doing so, tho amount for wl ich the sale was really ellected 
ought to 1)G taken to he tho aanount of tliis iirst hid, and not the amount for 
which tho i)roi)erty was actually sold. Tlun-o is evidence that the pi’oporty 
was w'ortli Rs. 176. There is no evidence that it w’as fairly valued at Rs. 50, 
for wdiich amount it w'as sold at tho salo sought to bo sot aside; and, under 
these circiunsfancos, wo think that tho judgment-debtor did sustain substantial 
injury. Wc, therefore, revei'se tho Afunsil’s decree and set aside tlio sale with 
costs. 

Appeal allowed. 


NOTES. 

[SALE— DEPOSIT— 

As tu ^^hpn thf sale is cmidudud, see al.so (lopj) fjn All fi5 ; (1911) 15 0. W. N. 350. 

A.s i-L’g.irdi thu cojisoqiioict’s of ,i fnilu”!- to mako llic <)■ posit upon the sale itself, see also 
10 Cal. m ; 11 Mail. 227 ; 2H A11.’23S {roniKt. :)0 All. -/Cl).] 
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[100] APPELLATE CIVIL. 

The 20th June, 1882, 

Present : 

Mii. Justice Mitteh and Mr. Justice MacIjEAn. 

Wazir Mahton and another Judgnient-dobtors 

versus 

Lulit Sing and another Decree-lioldera." 

Execution-- Limitation Act (XIV of 1877), sch. li, art, 179, 
para. 2 — ^'Appellate Court.” 

The meaning of paraRrupli ‘2 to art. 171J t of tJio sc-r-oiicl sclu'dnle of Act XV of 1H77 is, 
that, where, there has been an appeal, tlu; period of linntatit>ii is to run fmiu the d itf* when 
the Court to which that appeal has heeu i>ri*ferr(!d i)asM‘s an ordej* disposiiif,^ of the appeal. 

The ^vords “Appellati* C'niirL" si^piiA the Court or Courts to uhieh the appeal, inontioucd 
in the artiele, ha.'. heei< ])referre(l. 

Tlirs was an siuplicatioii for ox(5cution of a d(^cro(^ It that, on 

the 10th lleccmhor 1H77, tho iJaintilTs (docivo-'ioldeis) tJ)tain('(l a decii'co 
against tho defeiulants in accoidanco with an ai hitration award. Tho d(3fcn- 
dants, pending suit, deposited a sum of Ps. 140 in Court in s.atisfaction of this 
decree ; and afterwards applied to have the judgment set aside on nndow. 
Their apidication being rejected, they then app(*aled to tho District Judge 
against tlie decree of the 10th December 1877. The Distiict Judge dis- 
missed the api)eal on the lOth jNfay 1879, arid the judgmeTit-debtors again 
ajdjealod to the Tfigh (Jourt. This appeal was, however, dismissed on tlie J2th 
March 1881. 

Tlie decree-holders, on the 23rd June 1881, applied for execution of tlioir 
decree. 

The judgment-debtors contended that tho decree of tho first Court having 
been passed in coidorinity with the awaid, no ajipeal would lie against it ; 
and tliat, therefore', limitation ian from tlm date of the original deci-eo, and not 
from the d ate of tlie liiiaJ appeal from tlie docivi' ; ;ind that the plaintiffs .'-hould 
not be ahowed costs und hiteiv'^t on the sum c't Hs. 140 di'iposited in the (.Joint, 
'riie Subrndhiate Jiu^go of Patna held, that Innita.ion j'an from thehmd decreo 
of the 12th March Jh81, and that, thei’ofore, t-lu' : pplication was in time. lie 
also held that [lOlJ t.'ia plaintilt’s were entitlc;d to interest and costs on 
tho Ks. 140, and disallowed both the objections. 

* .\pp(‘al from Aj)])<’I].it<' ()rilt>r. No. fi ol IS.S'J, npain-l IIk* tudo)- FI. J’x vm'dgt'. h!sq.. 
Judge! of I’.itiM, daii'd tho 2SMi Ootolicr l.ssi, r»)uflrniMig th.it of Uuhoo Parosh Nath, 
B.iiiL'rjio, J«’ir.',t Snhunliii.ito Jiulgo of tJi.it (li>.trjc,,, d.:torl tho Mnl Soptoiiihor ISSl 


IVriod of I 1’imo from whicdi jioriod Ix'gius 
IimitiiLioii. Lo run. 


T [.-.’t. 17e:— 

Description of applic.ition. 


' Thivt! \(.‘ars : 
For thf! oxpcntiou of a doerpo or , or where a cert i- 
orderof any Civil Court not pvovid- | fied cop\ of tho 
cd for hv No. ISO or by the Code decree or order 


of Cavil Procedure, section ‘2130. 


has been regis- 
tered, six years. 


tWhere tliero ha-; lu’en an appeal 
the date! of the final decree or order o' 
the Appellate (x)urt.] 
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'I’lui ju(l,uMUMil,-<lc!)L(>rs appoalwl to tlio District .hulgc, who iipliold tlio cleci- 
sioFi of j,lu) lou(;r Ooiii t. 

The fleiitors jippeiiled to the Hiyli CoiU’t. 

Ml'. I!-. I'j\ ’I'lruhtlc for llu> .ApiudLinl-s. 

Ihihoo StdnjKon Snujli fnr I ho Hd'spondonts. 

^rh(' Jud^msnt ()1 thi't’nmt. (.Mitj’K'm ?ind MAi’JjhiAN, J.l.) Wiis dolivored by 

Mitter, J. 'Cwo ohirctioji'; h;i\o 1)0011 iiJ';;od tif^ainsL tho docisioii of fclici 
lower (zourt. 'I’Ikj rn'-.L is lint Ihe .ipjJioat ion foi' oxijoution is hiirrtid under 
jirt. 17!) of sidled, ii, Aet X\ of liS77. It appears that tho docreo of tho lirst 
Court was passi'd on ihi' l!)th DeeiMuher 1S77, in accordanco with an arbitra- 
tion awa-i'd. .\n apja'.il was preferred hv tlio defendants, against whom tho 
docri'i' was passi'rl , Ilie\ enninided th.-it (ho decree should not havo boon in 
aoeordaneo with Iho awaid. d’hi* Apr.ellalo (’i>urt, after entorin^ into tho 
ohjoe.tion ra,is«.'d 1>\ Ihi' dolendanls, (*anio to the conclusion that no appeal lay 
against ( ho decria' of I hi' liist(\»url, htM^ausi' it w’as in accordanco with tho 
award ol thi' ai hi! l■:lto» s appointi'd in tho case. There was a second appeal 
]»ref('ri(‘d hy tho defendants, andtiu' C!oii;t upludd the view of the low' or 
Ap|)ellat(i ‘Court that Ihi'ic was no api>eaL Tlie jiidi^unent of this Court is 
dated the TJth Mai'idi ISSI. On (he Llt^nd Juno ISSI, the jirosent ai)phca1ion 
for e\(’cu(ion ol (Ik' d(‘(*iee was lile»l. it is eonteiidiMl that, under art. 17 U, 
the api)lica(ion hia’n^ filed inon* than threi* years from the da((' of tho decrco 
of the IDth Deci'inher ls7l, is hai'red. We do not think (hat this contention 
is correct, hecaiist' (he ‘Jnd para, of ar( 17‘J '^axs, “ Whore there has heen an 
ajipeal, ( he dale' (.)f (he liiial di’ci'ei' or ordi'r of (he .Vpiiellate Ck^airt,”- that is to 
say, where (here has hei'ii an aj)peal, (hioe u'ars are to he ooinda'd from tho 
date of (h(‘ linal di'crei' or ordis' of tlu' \pp(*llal(' Coiiii. There is no (luestioii 
that in this case (here was an appi'al : althou.'di I'Ofli tho Appellate Courts 
lield that ri02] no ai^peal would lie. 'The casi', tlu'refore, iiomos w'ithin theso 
W’oi'ds of art. 171 ), /'/r., “ where' there luis heen an ap'poal.” Tho next einostion. 
is wdiether there is .ui\ di'ifree or order of the Afipellate (^ourt. There w^ero 
oi’ders no doiiht f)f thi' Courts to which (he app(*als were prefeJTod rejectirif,^ 
the appi'als Oii (he .i^roimd lhat no appeal would lie. Tlio words “Appellate 
Court," in oni' opinion, here, mean (he(‘onrl. or Con its to w'hich the appeals 
mentioned in the see;! ion have heen j)i'ef(U'red. Idle meanin^^ ol this elause, 
thert'fore, in oiir opinion, is, that whei ' (iu'ri; has heen a-n appeal, the period 
is (.o run from (he dale wlu'ii I he Court to which (hat a-ppeal has heen profen'ed 
])ass('s an orde.r disjio^m'-; of Ihi' apiieal. Tliat hein;.* so, it is ijuite clear 
that the present applies, tion is wdllnn tinu;. The second ohjection taken is 
this: ft apjieiM's tliat (la; defeiida.iits, w'hile tho orif^inal suit wms pending in 

the first Court, deposited Us. 1 U), alleg-- that that was all that was due from 
them to the jilamtiffs. d’he decree suhseaiiient ly (lasscd was fora larger 
amount. Then, in the petition for (*\ecMlion, (he (ilaintiffs (decree -holders) 
calculate intcriist u])ou (he whole of (he amount, decreed froih the date of the 
decree to the dale of the a|)plica(iuu. Tho d.J’eaulauts olijcct, on tho ground 
that the (ilaintiffs (dijcree-hijders) were hound to take out the money which 
was dc|)osit(jd in Coui't immediati'ly on the passing of the first decree, and that 
thei’e was nothing to [ii'eva'iit the decree-holders from withdrawing this money 
fi'om the Court (hen, and ther(?fore, in calculalmg interest, this amount should 
have heen di'ductcd from the amount of the decree on the date of tho decrco. 
1’h(i lea.rn(*d pleader for the riispornh'iits fiiily admitted that this is a 
reasonahle conti'iition. We are also of that opinion. The decroo-holders, 
therefore, in calculating tlie interest li i' ii tlied itc of the decree should take the 
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aniouiiL decreed minus the Lunount deposited as the i)iincij)al. Witli this 
modilieatiofi in the deeitaj (jf lh(‘ lowei* C'onit wiMlisniiss the appeaJ with costs. 

As^ the appellants have I'aihal ir\ their niain ^^i-uuiid, they must pay tlje 
)-*'spondents the costs of this appeal. 

Appntl nwdifird. 


NOTES. 

LIMITATION ORDER IN APPEAL NATURE OF THT. ORDER— 

if tin* (ador l)i‘ oiiIn irjvcfiiiii i.]n .ipia.il ; 7 Ail. .SS7 . ftniha U All. MS) or 

the .ippcjil (1 C. Ij.J. 17a : < ‘20 Ail. 121 ; li (I. W. N S. N. 07). the order i.s still 
the order of the Appellate (’oiirt wiMiia the 1 iiunt.itif)ii Ael., lOOS, AjL. 1S;4 ; the ])reseiit Aet 
rtanoves the dilheulties which .ii. se under t lie pie\ioii-, \iMj :l-. ivj^.irds iritlulnm ,il ol 
appe-il. See also f PJOG) :30 M.id. F.B. . Ki M 1.. A. VM (,J‘.)1) ; I \1. J,. 'V. ; (1002) 5 (). C. 

14S (1 15).] 

[103] CRIMINAL MOTION. 

77/C IfflJi y ?////, y.S'.S2. 

I*ri:se>:t : 

Mr. JisTKi: \VJLso^: and .dp. JrsTicE O'Kinealv. 

Jn the matter of the Tetition of Pra\ap Sin^i^h and others. 

'Die hi m press 

VC I s'//<J 

Jh*a\a^» Sinyh. ‘ 

f! nnHdirtu)iL—l 'roli'ctum of proper! i/ Cnininal I ‘KH-ethu r 
Code (J.7 .V of Ihi’f), .s. 

A Maf^isl rate ha-^ no ju i isda tioii to make an order uiidei* s, tj[S ol liu- Coile ol ( imiinal 
1 ’roeedure ijieiel> foi the [iroteetiou ol jiroportN , 

Tins was a motion to set asidvj an order of the As'^istanl jMaf.;isl l ate of Nawada, 
directinj^ rra>at,' Sin^di and ot hers to remove a hund, which tlmy liad erected 
across a stream railed the CRnikhan.i, and oi’derini^ lh.it the water-course 
remain open until Pra>a^f Sm,^h and others should eslahlish their ri.c;ht to 
close it in the Civil Court. 'I he mattrr iiad hcen referred to the Suh-Deputy 
CollecLor for in vestit^al ion and report, and his statement of tlie facts was as 
follows : — “ 'The re.il facts of t he case a.re, that thin-e is a stream called 
Goiikhana, which, issuin.^ fi’om ihtj ( 7///r of Ifaswa, passi's throUf;h i^lncher, 
JJii^oour iiujra, SiiUim, and Kuhooar.i, and lalls into the Itiver J)hanarje. 
About a chain above the hoiiinlary of ihe (Jo\ernment estate Sukra, a punc 
from the village Mea Ih^ha joins on to this stream. As tlu^ pipie of Mea 
Ib^ha is a little hi^hia- than the hotlom of the stream, it reipiires a deal of 
deepeninj^ to take a sullicient (jnani it> ol water to the \illape Alea Higha. 
Lint the maliks ol Mea Ihgha, insieail ol deepi*mng their own pune, |jlaced in 
Septembei last a. ilam aci oss the, main sti-i'.-im lo take Ihe water into then- 
JP/uc. As this dam would nol allow' a ilrop ol water to go to Iht^ Covermnent 

* Cninnial Mnliou. Nn. l.'j'j ol 1,S.S2. tli«> iirdti* <»1 K N. llMkcr. Em],. Assistciiit 

Msigistrato of Eiiw.ida, d.itod the Ith Jaiiuiirx I.S.S2. 
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cstiiio Suki-Ji, juid would injiiro Lho cultivation of that estate, the tolisceldar 
reported tlui mutter to Mr. Shifcore, the then Siih-Divisiorial Olliccr, on the 2Htli 
Septend)er last, and an order was passed on the same day directing the maliks 
of Moa lliL^ha to remove the dam at once, oi* to [104] lile objections if tliey 
had any. TIni maliks wrote in reply to the notice on the 30th September, 
that they would tile objections within tiftcen days, but they liled no objections, 
and the dam was cut o])en. They at*ain, on the 1 1th December 1881, placed 
a dam across the main stream, and kept about a dozen of lathials to f^uard 
the dam, so that tlie Sukra men mij*ht not cut it open. The maliks of Mea 
Ihf^ha admitted that they Iiad placiul the dam and idcaded justification 
alleyin^^ that the bund is a very old one, and that they have been iirescrvinf' 
it for generations.” SeveirJ witnesses were examined before the Sub-Deputy 
Collector, who can)e to the conclusion that tlio proprietors of Mea Bigha had 
no right wdiatever to maintain the bund, lie then went on to say : “ As 

for most of the lands so injuriously affected by the dam the ryots pay rent 
in money, L Jipprehend a serious bieacli of the peace if the dam is not removed. 
Under the circumstsinces I consider it essentially necessary tliat the defendants 
Brayag Singh and other maliks of ^lea Bigha be directed under s. 518, 
Criminal Procedure Code, to cut open the dam at once, and not obstruct the 
main course of the stream morn than a day or two in the week. The dofen- 
daTits may also. I think, he inosecutod under s. 430, Indian Penal Code, for 
causing mischief by jdacing a dam across the irrigation channel of Sukra, the 
couvscquence of wliich has been a serious damage to the agriculture of that 
estate.’* 

On the strength of the Sub-Deputy Collector’s investigation and leport, 
togetber with a visit made by him to the |)lace where the bund had boon erected, 
the Assistant ^lagistrate made the order now sought to bo quashed. 

Baboo Uhchica Churn /lo.scand Bahu Pran Nath Pundit for the Petitioners. 

•The Judgment of the Court (WlESON and O’Kinealy, JJ.) was delivered 

by 

Wilson, J. “The order of the Assistant Magistrate must be set aside as 
made without jm isdici ion. Tlio order under s. 518 can only bo made when 
it is necessary to pievent obstruction, annoyance or injury to the person or 
injury to human lif(3, [103] health, or safety or a riot or affray. Sucli an 
order cannot he made merely for the protection of projKTty. 

In the present case, taking tlio Assistant Magistrate’s finding at the 
highest, it cannot amount to more than this, that the bund in question 
diminishes the supply r)f water to tlie land hing at a lowu^r level. 

Order quashed. 


NOTES. 

iTo thi; same off<Tt arc the rulings in C. W. N. 1H8 ; 8 C. W. N, 373. As regards the 
exercise of ruvisional powers, xn; also (18‘JI) ly (Jal. 1‘27 ; 21 ftlad. AS , 2 G. W. N. 572 ; 5 
C. W. N. 323 ; 2(1 All. Ill; Weir 11. <)l.] 
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[9 Cal. 105; 11 C.L. ri. 129 : 7 Ind. Jur. 294] 

APPRIiLATK OlVlIi, 


IV/r /s/. Juno, JHH^. 

PUKSENT : 

Mb. Justice Cunnincham and Mb. .Il'stice 'I’ottenham. 

Lul jf!(! I i.lll J iltl t 

I lardoy Naraiii Plaintiffs. 

CauHC of action — JurifidirljoH — Coiilr(‘ct —Pronufinnrn Note - Place of perfor- 
vinucc - Code of Ctril Proved n,c (Act X (f 1877), s. 17, llltiH. 

Whore ii promissory note is oxociiiod in oiie disti ic-t, ainl it is iifjived Lh;it. fho ainoimt 
of the note, shall be paid in anotlior, the lUuir'.s of tin- l.ilt.T district have jurisdiction to 
entertain a suit on the note. 

The illustrations to s. 17 of the Code f*f Civil Pmeodure afford no safe guide as to what 
is meant in the Code by the term “ cause of action.” 

(Jopi KrifiJnw Cios'^mnj v. Nil Koinul thtuerjee (1‘1 H. Jj. H., I'll ; s.(^, 2‘2 W. R., 7'J), 
Muhcunnifid Abdul Kadnr v. N. T. Jlailtrat/ Co. (1. h. K., J Mad *177), and Vautfhnn v. IfVZ- 
do)i (Ij. H., 10 C. T*., 4H) followed. 

In this case tlie luaterial portion of the jud.ginent appealed from was as 
follows : - 

“ This is a suit to rocovin* money due on a ])i\)missory note, dated the 3rd 
of Octoher 1870. The defoiidant denies its genuineness, and contends that this 
Court has no jurisdiction to ontertain lliis suit. The tiist point to he detor- 
mined is, whotlic»r this C/Ourt lias jurisditdion to I'nterlain this suit. 1’he facts 
stand thus ; - TIio plaintiff is a hanker in the di.strict of ^^ongll>r, where ho lias 
his principal place of business and hi ; hooks ol ace.cimt ; where he had, on other 
occasions, made pa.>ments for the didVmdant ; and where, ns an agent of the 
defendant, he paid [ 106 ] for him Covernment reveniu*, \c. Ihit the note 
in suit w’as said to have heen executed in the district of Durhhunga. No 
money was ])aid on it, it being in lieu of two othei s and for other sums duo on 
other accounts. The idaiiitilT fur^her contends — a contention which the 
defendant denies — that the defendant iiromisod to pay the money nt his cential 
place of hiisiness at Mongdiyr. In this state of ficts, and under the rule laid 
down in the case of (ropi Knahna (los^ahu v. X/l Koinul TUninrrjer (13 B. L. 
R., 461 ; S.C., 22 \V. H., 79), aiul Luckiuec Chand v. Zovawur Aluli 

(8 Moore’s T. A., 291), I think this Court has jurisdiction to entei tain the suit. 
‘The practical rule as to jurisdiction,’ savs .Mr. Justice Markuv in the lormer 
case, ‘ w'hich has gained the mo-st general neceptance, is that which allows the 
plaintiff to bring the suit either in the Court ol th(» jilace w lieri* the contract 
wuis made, or in that of the places whv’re it was lo he performed.' WJuae no jilace 
of performance is prescribed by the agreement, Mr. Justice JlllU’ll [loinls out, 
‘ what we have to look to is the intention of the parties. If from the surround- 
ing facts and the acts of the parties we can ascertain wdiat place was in their 
contemplation the ])lacc of performs nco, tlio Courts of that place have jurisdic- 
tion.’ llore, beyond doubt, the contnict wuis made at Diirhlumga, hut leaving 

* Appeal from Original Docroi', No. ‘20.1 ui ISHO, agaiiisi the deeree of Baboo Jogi'sli Chun- 
(ler Mittcr, Offieiatiiig Seeoiul Sulxadiiiale .Ki lge of Hhag.ilpore, dated the :31st July 1880. 
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oiil of oiir c.oiisidtMMt.ioii for ii iiioiiKMit the af^roeinent of a payment at 

Monj^hyr, let us s(jo what tiie intonti<»ns of the parties w^erc. Tlero the plain- 
tiff is a hanker: his cenlral ])la(;e of business is at Monghyr, wdiere ho receives 
money to him arul pays w hat is due from him. The notes in lieu of 
wdiich this note W':is excaaitcul w'ore paid at i\rrnj;hyr ; other payments that 
W’('r(j made for the dehmdant \v(‘re also made at Monj^hyr. It was apparently 
an a(‘.eideTital cinrumstanee that this note was i xeimt.cul at Dnrhhunj^a. The 
•iceounts of 1 Ik^ de.hujda.nt. werc^ kept hy the plaintiff at Mon^hyr. TJiedovern- 
ijient J’evenuo tliat is paid hy the jdaintiff for the defendant is j)aid atiMonj^hyr. 
'J'hes(^ facts prove h(Wond the shadow of a douhi. that the inkaided place of per- 
foiinance. ujis at Mon^lur. 11 a.^aiii to those facts we add the presumption 
that the (dilii^or is hoimd to seek tiu‘ ohli.iioe and tender the money at the rosi- 
[107] d(;nc(i of tlui latter, I think there can he no reasonahle douht that the 
l)lace of fulfilmeuL thought of h> thepai-lies was at the plaintiif’s banking* firm 
at Mont»yr. The plaint ilf, however, i^oi^s further. fie sets up an oral ai^roe- 
mont, and i)roves hy the evidence of his witnesses that it W'as specially agreed 
tluit the performance', should Ixi at Monehyr. Taking also the light afforded 
hy the coiidiict of tlie parties as evidenced by the correspondence hetw^een them, 
that agreement seems to he probable, as otluM wise the plaintiff could not have 
asked for payment at his owm place of business.'’ 

Tlio lejirned Judge then found f.hat the nolo sued on was genuine, and 
decreed the jihiintiff’s claim, whereupon tho defendant ai)pealed to the High 
Court. The (daiiifc, wliicli was filed on the 17th of Septeml^er 1871), described 
the defendant as a resident of the city of Durhhunga, and the note sued on ran 
as follow’s 

“ On adjustment of accounts as per former note-of-hand, and on account 
of ])aynient (lovernnuMit re\eniic, iic., tho sum of Rs. 3t,o()0 (thirty-four 
thousand and five hundred) is found due to >ou h'' me. T shall pay this amount, 
pi’iiKiipal, w’ilh interest at 11 annas percent, pin* inciisom, wdthin one year, 
and shall then take hack Ibis notc^-of-hand. Vrv this purpose I execute this 
note-of"hand, that it may he of use when required. 1 acknowledge tho noto-of- 
hand for Rs. which T luive executed. 

IjALJki': TjALL.” 

iNfr. Brnnsou and Jhihoo Chnndcr Madluih Cl hose for tho Ap])ellant. 

Mr. BctfiiSj Rahoo ^CoIiphIi CJiinidct idioirdlirij^ and iVfr. Twiddle for tho 
Rosj)ondent. 

The following authorities were referred to For the ai)])ollant : — Wintci' 
V. Wail (1 Mad. 11. C., 200, Beng. Reg., II of 1803, and Sieockhifi Droop 
(!' Co. V. Focke (l) W. R., 2irj). For the respond(3Tit /////.s v. Clark (H 15. 
L. R., 307), (Inpl Krishna (lussrnni v .V/7 Koviiil Bauer jee (13 R. Ij. R., 401 ; 
S.C., 22 \V. R., 79), fladjee Ismail v. Hadjce Mahomed (13 R. B. R., 91), Mut- 
chand Jidiarimal v. [108] Siajanehand ShivtUis ([. L. R., 1 Rom., 23), 
De Soil'd Coles (3 Mad. 11. 0., 384), and Sami Aijiianqur Gopal Ai/ijanijar 
(7 Mad. H. C.. 170). 

Cur. ad. vult. 

The Judgment of the Court (CTTNMNGlfAVl and TOTTENHAM, J3.) was 
delivered hy 

Cunningham, J. — This action is brought on a piomissory note made at 
Durhhunga. in tho Mo;^uffer])oi'o Disti’ict, hut payable (as the evidence appears 
to us suniciently to prove that the parties intended) in the Monghyr district. 

A plea is raised to the jurisdiction of tho Rhagali)ore Court, on the ground 
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that the cause of action, witliin the moaninf^ of s. 17 of tlio (3oflo, did not arise 
within the local limits of its jurisdiction. Tliis raises the (|uestion whether, 
when a contract is made in one place tor fulliliiient in another, a suit for the 
lu' '.ach can, under s. 17 of the Code, he brought in the District where i)orfor- 
inanco was intended to take place and tlio breach occuned, or whetlier tlio 
cause of action includes nol only the bi-eacli on whicli tlio suit is brought, but 
tlio contract and other circumstances which, together witli tlio hj’each, go to 
constitute the plaintiff’s right to sue. 

Conflicting decisions have been given by the English Courts as to the 
moaning of the corresponding 'vords in the Commo/i Law Lh’ocedure Act, 18.52, 
s. 18, the latter of the two ]ust mentioned views being taken in Sichcl v. Jiorch 
(33 L. J., Ex., i7yj, AlLhuacn v. (L. K., 3 Q. Ih, 310), and CJinry 

v. Tlumison (L. ii., 7 Q. 13., 573) ; the former in Jtickson v. Spiltal (L. K., 
5 C. P.. 512), and ultimate!/ hv agreement in Vauqluin v. Wnidon (L. E., 
10 C. P. 48). 

On the Original Side of this Court, tlie provisions in the Letters I’atent 
enabling a suit to be brought., “ wdtli the leave of the Court,” if the cause of 
action has aristm wliolly or j)}..rtially within the local jurisdiction, has been 
understood as suggesting lIio inference that “ cause of action ” means, for 
the purposes of suits on the Original Side, tlio contract as well as the breach : 

[109] and this view appears to have been taken on the Original Side of the 
Boinhay, and until recently, ol the Madras High Coui*t : see Sufjdii Chaud 
Shivda.^ v. Mulclutud (12 Horn., 123). Hut on the Appellate Side there are 
decisions which wo consider binding ujion us, under whicli the rule laid dowai 
has been tliat the cause of action may, for the ])iu-])oses of giving local pirisdic- 
tion to a Mofussil Court, bo deemed to arise at the jlaco where jierfonnanco 
ought to take place, and w'here the breach occurs, a construction which corre- 
sponds to that agreed to by the English .Judges in Vnnqhcni v. Wtddon 
(L. E., 10 C. P. 18), adopting the decision of the .Judges of the Common Ideas, 
in dacdcson v. Spiltut (L. K., 5 C. H., 542) as to eases under the Common 
Law Proeedmo Act, 1852. 

In (Vop/ KnHluKt, (ioss((iiu v. Nil Komiil lUrnvrjcc (13 B. L. R., 461; 
S.c’., 22 \V. li., 70) a contract was madji^ at Scramporc, for certain transactions 
to be carried on in Calcutta, A agri'cing to advance funds on condition of 
reiiayineiit w'itli interest within a certain date. The money w'as paid pai’tly in 
Scriimpore and jiartly in Calcutta. A suit was brought in the Hooghly Court 
for recovery of the balance of the sum advanced, and it was urged that, as the 
wlioleof the cause of action did notarise within the local jurisdiction, an action 
W'ould not lie. ]\rAUKJiV and LlJ^CH, J.L, held, tliat the action might be Inought 
in the place where the money w^iis to have been paid, referring lo the deci- 
sion of the IVivy Council in Jjiic/nnce i'hund v. Zoidirur Mull (8 Moore’s I. 
A., 291), in wdiieh it w’as held that the central place of l)usi ness of the contract- 
ing firm, being the place where the books were l\C])t, the a(!eounts would have 
to be balanced, and the payment of the balance, if any, made, was the place 
where the jilaintiff’s action la> . This viewwas also taken by a Full Bench 
at Agra, idv?;/ Shook lihrkoo (.3 Agia, 242). The same view was adopted 
in 11/l/s V. Clark (14 B. L. B.. 367), wluae .IacKSon, .1., lield tliat where a 
contract w’as made in IMoorshedahad foi- seed lo be delivered in Nuddea and to 
l)e paid for, on delivery, by an order U) he sent to plaintil'l at Moorshedabad 
on receipt of the goods, a suit for non ]»avnn'n( would lie in llu‘ Moorsbeda- 

[ 110 ] 1 )ad Courl. In this cast', the authorities weie eonsiilt'i’ed and lediance 
appears to have been placed on the views exjiressed l)> lloJiliOWAY, J., in 
DeSouza v. (JoUh (3 Mad., H. C., 384). 
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The siiniw view wns biken !>> MoiUiAiX, C.J., iiiul iNJNKS, fT.,in Sami Ayyavrjar 
V. (i(tj)al Ayi/tuajar (7 Miul., Jl. C., I7()*. Jn Unit cjise tlie clcfoiiflaTil. executed 
in the Tiinjori; JJistrict a inoi-h^aj^o of land situated in the Ti'ichinopoly District. 
In i)i‘d(M- to iniiko it oiiforceahlo, the decil ro(]uii'CMl lof^istration in the Tricliino- 
|)oly District. The suit was hi’ou.L;ht to cianpel the defendant to ref,dstor, and 
it was held that thou;jh tlie contract was made in Tanjoro, the cause of 
action liad arisen in TrichiiK»iJoly, inasmuch as, fioni the nature of the 
act to he ])erfornied, it was tlie j)jace of the fulfilment of the obligation. 
It is true tliat in this casii the ohlii^a^ion on which tht 3 action was brought 
arose diiectly from a statulorx rcquiree ent, instead of as in the case before us, 
from conl.ract ; but this do(‘s not in om* opinion affect the applicfition of the 
rule laid down. 

In Muhammad Ahduf J((td<(r JL I. liaihray Co. (1. Ti. E., 1 Mad., 
All), Kr:i{.\AN and KlNDlUiSfii: n , JJ., adopted, even in a case on the Original Side 
of the Couj't, the rules laid doxrn in (iayt KiasJnia Unssami v. Nil Komul 
JJaiirrirr (i:i H. L. U., 401; s.(\, tili W. E., 70), and Vaiajliau v. IVr/dnu 
(Jj. E., 10 C. 1\, 48). We consider ouj*si4ves accordingly bound by authority, 
unless it can lie shown that the state of the law Ins lieen altered by subsequent 
legislation. As to this it is contimiled that the illustrations given to s. 17 
of the Code of Civil Ihocedure are to be read as adoi)ting and sanctioning 
the view that the cause of auction embraces tlie contract as well as the breach, 
and that, consequently, where the contract is made in one jilaco and the 
jierformance is to take ])lace in another, no local jurisdiction arises. 

This is not in our opinion the projxu inh'rence to be drawn fi’oni the illus- 
tration. 'riie hegishiLuro has, in the Code of Civil Procedure, thought fit not to 
deline “cause ol action.” This omission nia> have aiisen from the circumstances 
that difterenl view's were held in different Courts on the |)oint, and that the 
[111] fraimns of the Act did not considin* it tlesiiable on tha.t occasion to lay 
down one uidfoim rul(\ At any lat**, there is no deiinition of “ cause of 
action,” nor any illustration immediately diri'cted to pointing out where tlie 
cause of action aiises and where it dotis iK»t. This being so, it apjiears to us 
that the illu^t rat ivins are intciid«d meiely to illustiate the rules laid down in 
the section. Is/, that a suit may be brought either where the cause of action 
arose, or the defendant ro'^idii-, ur cairies on business ; and 2/i(l, that wdiere 
there are several defendants, tlie action may be brought either where the cause 
of action arose or an\ one ot the defendants resides or carries on business, 
jirovided the leave of the Court be obtained or the otiier defendants acquiesce. 

In both instances the illustrations anpoar to us to avoid the (fucstion as 
to what constituted “ cause ( f action” by giving facts which, on atiy theory, 
would be held lo constitute it : and tin' ulmost that, in our opinion, can fairly 
bo infeired from their language, is tb n there is no intention to show" that the 
narrower definition is the one sanctioi’cd by the Code. This, lunvever, falls 
entireh' short (^f hiyingdown a ride on tlie ^uhiect, and l(*avcs the juatter where 
it previously was. 

Wi' thi'ietori' do not considej- that the illustrations have moditied the 
])reviously existing state of the law, and ihis ludng so, we a.re hound to follow 
the ])ievious judgments of I h(i Court, \vhich ajipeai- to lay down the more 
coinement ruh' and to Ix' sanel-ioni'd b\ tlie concurrence of several of tlie 
olhiu- High (-ouils andlhi^ resolution ol tl i? English .ludg(?s in Vaiafha.n v. 
Wcldnu ([.. l:., If) C. l\, 48) 

As to the (juestion of the pa\ments alleged by the defendant and the other 
points raised in ajipeal, we concur in the view' taken by the original Court. 
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The appeal must, therefore, bo dismissed with costs. 

Appeal dismissed. 


NOTES. 

[JURISDICTION— CAUSE OF ACTION- WHERE IT ARISES 

III 1888, liy tlio Civil Procediuo ('odii Anioiidiiunl Act VLlof 1H88, see. 7, an explanation 
(111) was added to see. 17, defininj? where the c.-iise of aei. ■ i arose in rosp(*et of contracts, lii 
the C. r. C. 1U08, sec. ‘20, the t'.xpl.tn.itioii was omitted, .is liy clause (e) thereof suits may 
be instituted wberovei* the cause of iction aro'^i , whotliLr irhollf/ or in iinri. 'I’he lucid and 
exhaustive cx])ositiou of tln^ subject, in lluLm C/iaiid on Civil Procedure (1000), Vol. 1, mav 
bo consulted, with reference to what is the phtCc ol perfonnance ; and what is the cause of 
action. 

See also (100‘2) ‘25 All. 48 : 2‘2 A. \V. i7‘J ; (1800) 15 Bom. 98 : (1877) 11 Bom. 649 ; 
(lull) H4 All. 49 ; (1911) 10 C. W. N. ; (1908) 82 Cal. 881 ; 14G , 31 ]\1ad. ‘223. 

IMuch of the value of those casts has Ijecii lost liy the alteration in the C. P. C-, 1908, 
above noted.] 


[ 12 C.L.R. 41] 

[112] AI’PlUil.ATK CIVIL. 

The nth JSS'^. 

I'BBSBlsT : 

Mb. JUSTICK PlilNSBL* AM) MU. JCSTICK O’KiNBALV. 

Giiuri Prosjid Ivooudoo Dccioo-liolder 

rerstts 

Heily JuJ^ment-dehtor. ’ 

Ei'ccution of decree —Mesmt prop Is luno estnnatrd— Amount 
siitliA in plfif.il Esto})peL 

When, in a suit for possession of land and mesne profits at a rate stated in the plaint, 
a decree is passed which direct^, lh.it the ammutt mc-.n»* profits he .a .seer taint'd in execution 
of the decree, the plaintilT is not limited to tlie .imount or r.ilt' stated iii his plaint, though 
it may he used as tividciico against him in fa\onr tif the defendant. 

rtnboojoti Jha v. liijinnth liiiti JJui (J. Ii K., (» Cal , 172: H.c., 7 C. Jj. R., .539) 

explained. 

The facts of this caso arc fully set foi-th in tin* lollowing judgnnuit of tlio 
lower Appellate Court : — 

“The first point raised Ijy tins ajipe.ii is. whet her tlu' appellaiil e.m recover mesne ]irofits 
to an amount exei'i'ding lhat cl. Mined in his ])l,iiiit .nid dei-reetl to liim. Tii l,ln' pl.iiiil me.siie 

* Apjieal from Appellate Ord. r, No. 300 of J8.si, against fht' oidi r <4 I. p. Bradbury, 
Ksq., Olficiatiiig dudge of Pnrreedpore, dated the 18th August 1881 . .ithrming the order of 
Baboo Kishiia Nath Hoy, Sudder ^fuiisif of that district, dated ilic 14th August J880. 
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])n)(iLs jin* cliiiini'd for tin* poriod from l*i81 (April- l\I:iy 1871) tf) the fith of Choitro 

(istli Murcli 187(1), Jiiid tluir auiount is deel.ircd to be Ks. 11-11 11, at the rate of 
K.s. 'J1-8-S prr .mniini. 'Flie Mno^lJ tb i n od tlio plamtitT’s (appellant’s) claim to possession of 
117 out of the l‘2l plots III .suit, .iiul tli.it “ tin* pl.iiiitill do ^i-'t w.isilat from 1*281 to this day 
(the 16th ol Scpti'iuber 187(1 81 -t (»f lUiadro i*28;{), .iiid the amount of wasilat is to be ascer- 

l. lined 111 eveeiituMi <tf this doerie.*’ 'I'he deei'*e of the Muusif w.is aflu’ined siiccc.-sivcly by 
till' Jud^e .111(1 lh(^ 1 [i;;h Court. Ip e\eeuti«'n, tile deeree-liolder seeks to recover mesne 
))rofits .it the rate of It^. ;5!7 a \«Mr. 'I’lie Muiisif, on tlii* aiithoritv of (rnoroo Doss Roy y. 
liinuisJu'c DImi Srin (lo W. it , (111, which, .is he oh.serves, w.is a e.ise precisely similar to 
the presi'iit, h.is redused to allow in siu' pnifils at .i r.ite in exe.ess of that claimed in the 
plaint, .md for tin' period siihM.«|iieMt lo the Ua of iUi.idro 1*288 (l.'')th of Septi'inhei* 187(j), 
and as>scssi (l the nn sin* profit^ [mn.imIc niidi'i* the di'cn'c at Its. 6‘2-8 0, with interest at fi ])er 
cent, from (In* Kith of Septemljer 1.87(1 until tlie Nth of .\u{.5iist IHSl), the date of such :i.s.si'ss- 
meiil. 'The thux .‘iw.irded i-. IN. V(i-7-(). Cn(jUesLion:ihl\ the eases of ('/ooroo />os.s iio// 

v. [ 113 ] Dniii/sJu'r liliiir Si m (I.") W. K., hi), .tnd Rnboojoii Jha v. Dyjuath DiiU JIul (T.L.R.. 
(1 C.il.. 17*2 ; S.r., 7 C. Ij K., .'»8'.)) do l;i\ down that the plaiiitifT. in the .ibscnce of special 
eii*<*nni'^t.mee^, e.innot reeo\er daiii.i^i"' in tin; ii.itureof mesin; prolits in excess of the sum 
claimed in the pl.iint ; hut the Mmi'.if has .iw.-i.led a. sum in evi'e.ss of tli.it eLiinu^d by his 
deen'e. 'The ilaini was for .i ])eriud lermiu.iLii g on tin' flth of Choitro 1*28*2 (ISth of Alarch 
IH7fl), when’as the ^linisif det'ieed iin sue ])rolit-^ up to .iiid inclusive of the 81st of Bhadro 
1*288 (IHth (d SepK'iiiher is'Jti), lly ,l cros. .ippe.il. Lin* respondi'iit dc'iiies the appellant’s 
right to mesne piofit'. m /o/o . hut lli.it rjuestion iseoneluded hv the .lilirmation of the Muiisif’s 
decree on .1 llrst .uni '.eeoiid.ippe.il. Th.it di''eroe dislinetl\ awards mesne profits np to the 
d.nte of tlie decree. Ii is imw set tied Lh.il if tin' di(.u'e is silent on the suhji'ct of mesno 
profits .sul)se(|nenl. to the d:il«‘ ot the iii;..tP.ntion of the suit, the ("onrt execut- 
ing the decree < .iiniot .is'^es-, or gi\e exeiiiMoii for such mesin* ])rofits : Sarhistra PtUai v. 
Jiniiialutya Pi/bn (l.“» IJ. Jj 11., l*. (s, 188). ’I’he .s.uik' principle of the in.ihility ol the Court 

executing .1 d< 1 1 ee to .uld toil ['rei ludes it fio'n .lsses.•^ing or giving execution for iimsin*. 
]>rofits .leernmg due siihsi (j iieiit l\ to the d.ile of tlie decree, wln n* the deereo is silent on tin; 
jioint-. 'I’lie pl.iinlilt, .ippell.uit, is. therefore, (h'h.iru'd from reeo\ering in e.veeutioii, mesne 
[irolits for the peiiod hegiiiiinig with the 1st A^li.ir 1288. Jfis remedy is .i separate suit. 


“ With regard to tin* period .mterio** to lh.\t d.ite I conceive that he is hound by his own 
assessment of the niesiie [)rotils , the Mnnsif luis pointi'd out he lias .imple means of know- 
ing or aseertaiiniig their .imoiint hifoie .letioii hiouglit, and he e.stimated the amount at 
Us. *21 odd aiinu.ill\ . No special eii euiiist.inees exi-'inpLing him from the operation of the. rule 
enumerated in (rooroo Doss liny /innysUro l>h(ii Si'ni (10 W. U., (»1), and Dnbftojan Jim v. 
Jiyjnnth iJidt Jim. (I.L.K , (i C.il., -17*2 ; S.C., 7 (J L.U., O.l'J) are suggested, much less proved ; 
and I tln rt'fore U[»hold the .Muii^if’.-. decision on tlie (lUestioii of the auiiiuil rate at which 
the mesne profits .in* to he .ism-sskI. I'Ih' re.'.pondent, ni ero.ss appe.il, takes exception to the 
aggreg.ite mesne piolitx awarded, «'n the gnni 1 Lh;it, liavnig disuiis.sed the appellant’s claim 
to f(jLir of the plots m dis|mLe the aniniai amoent of mesne profits .slioiild he proportionately 
reduee.l ; Imt 1 d(» not understand the High Court rulings I have rjnoted to go so far as to lay 
d».)wn that, in no nist.mei’, i-.ni tlie pl.iiniilT reioser in [ 114 ] exei'.-.- of *^he rate claimed. In 
each of tho'.e c.isC'. tin* plaiiitill levoxered the lull amount el.i lined, and in tins instance the 
]\Inn.sif iloe.s not dreide th.it tlie el.uni made in exeeiiticm is gioiiiidless and exorbitant, hut 
merely tliai . exeecvling the .imoiint I. ud down ni the plaint, it c.iniHJt he awarded. The 
.ipjiellaiit is ele.irh entitled to recover at le.i.-'i the amount aw'arded to him. Had the 
amoiml been speedied in the (leeree nothing in exec'-i of tlie sinn decreed could he recovered ; 
hut the Munsif h.ivmg resnaed the .isM-.-.inent ol nie.siie profits tor the excjcutioii of the 
di'cree, w.is, I .onceise. eompeleiil to :i-.m‘',s and .iward au_\ sum nut e.xeeeding the aggregate 
ot till' annual r.ite declared in tlie plaint for the period for wliich the decree gave mesne 
profits. 
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“ Tho rcjsponclciit furthcT fontciids tliafc tlio ^lunsif oupfhl, not to liiivc- givon interest j>ti 
the liiL'siic jirofits. Tluj seeiiis to h.i'.e i‘oiisi(lL*ri'(l ‘211, (MmI rrocc»liirt* Code, as 

saiictioiiiiif;{ the award of interest. At least he quotes that seetion and tin? explanation 
tliereof, hnt its aj)])lic‘ation IS clearly confined to cases where tin* Court has provided in its 
deereo for the payineiit of mteri*st, which this decree dirl not do. I consider. Jiowe\cr, that 
tin? appcll mt is eiititled 1.0 intere.st in(lepend**i't.l> of the express jirovisroiis of an\ Act, on 
(.he princi]>l(‘ ex])onn(l(Ml in Lut l.ln/ Xarninw Kulht J^mhln Jiavrijer (I. Ij l Cal., H.S‘2) 

and the antliorities there cited, and that, uheJier tin- deenit* prn\ ides fin’ siieh inti-rest or 
not. In LuckUif Sfitain v. luiUn J’ntlfht fcr (I. L. ii., 4 Cal., ^.^‘2) the deeree aiquMrs 

to have been sih'iit fill l ln* .siihjeet of inte‘*est. whieh was ju-M-rtheless. jiv\a nh-d. l‘'inalK, 
both the appellant and responde.nt a)>pealed rej^ardm*^ msts. 'I'lie Aliinsif disallowed the 
costs of both. 1 do not, howe.ver, eoinprehei.d wh\ tin* t)laintifT is not in j^et ])ro]iortion;il 
costs. 1 am not prejiared to sa> , and I do not iindersland tin* Muiisif to s:iy, tliat he has 
been guilty of fraud. Ifc ina> >ct succeed iii reeovering nn sue profits at the liif^her rate for 
the period posterior to the :11st IJh.nIro l*2S:l. I accord in^l\ tlire<’t th.it tin* appellant do 
njcovcr the costs of the eininirv into .ind aseertainineiit of iln* .iinonnt of ni. -in- profils in 
the Court below. Sneh costs to ln*;ir the sann- ])ro])ortioii to tin; wdiole of the costs incurred 
by him as the amount of nn*sne profits awarth-il t(» him hisp's to th.it ilaimed. In the ri'sult 
T dismiss the er(*ss-appeal of the rcspoii(h*nt with eosls." 

TIui dec too- holder iippoiiled l.o t!io llijd' Conrf. 

Bahoo (iirija Stinh‘r MozonnKhtr for the .Xpixdlant. 

Jhihoo Kashi Kanl Si‘u for the Kospondont. 

CHS] Tho Judgment of tho Court (PlUNSKl* and O’KfNEALV, JJ.) wa.-i 
deli ve l ed by 

Prinsep, J. — Tho point wo aro oallorl upon lodooido in lliis appeal is, whe- 
ther tho plaint having .stated llio amount of inosni^ profits el{iiin(?d at a cortiin 
sum of money, and the di'oree liaving (iirooled the amount to ho iisoertained in 
exoontion, tho ijlaintifl, d('(jrt»e-hold(*r, is ostoppi'd fiom elaiming any excess of 
the amount stated in his ])laint. 

As an authority for tlie adirmative of this jiroposition f hc' case of lUihoojmi 
Jha V. liujudtii Jh(( (f.h.j^., 0 Cal., 472; S.C., 7 C. I<. H. old)) lias Imxui cited. Wo 
have consulted the learned Judge's who nassed that judgment, and we ai’e autho- 
rized by them to slate that they did not then intend to eminciato an> general 
rule for adoption in such cases. We are then;fo’\; at liberty to deal with this 
case on its own merits. 

Lt appears tons that as stated by DwAllKAN VTTl AlTT'ri^u, J., in the caso 
of Pcarcc Soondurra Dosser v. Eshan Cimuder Bose (IG W. Jl., 302). -the deci- 
sion in the original suit having declarexl the aanoiu^t of mesne pi’ofits should ho 
dotomiined in oxcention, tho Courts art; not in'oeluded from var\ing oi‘ altering 
the decroo in that suit. This was the conclusion an ived at by a Full .I3ench 
of this Court — Mosood ini Loll v. liheeko ree Stntj/i ((> \V. K., Alis., lOU) and allir- 
niod by their fjordshiiis of tho Privy Council in numerous cases : sec Bflhti v. 
nilai (fj. H., 2 I. A.. 210), Forester v. Secretoru of State for India (F. It., 4 1. A., 
137), Gokntdassw. Murh (Ij. li., 5 1. A., 78). We are, therefore, of opinion that, 
in executing such a decree as that now before us, the |)laintiff is not ostoi)ped 
from proving that lio is entitled to a huger sinn as mesne profits than that 
claimed in his plaint. This is in acconlanco with s. 1 1 of the Court Fees Act, 
which declared that, in suits for mesno profits, or for immoveal)le property and 
for rnesno profits, if the profits or the amount decreed are or is in excess of tho 
profits claimed, the decree shall not he executed until the dilforence of fee has 
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hociti It also apiujars to ho the viow adoptod by thoir Tjordsliips of tho 

Privy (Jouncil in tho caso of [116] AV./, iinriiihlni Mahnimd Ahnnu Gkowdhry v. 
OJfir/dl Tr/fstra of Ijoitfol (lj. H L A., 197), foj* wo lind from an inspection of 
tho record that tho suocc'ssful party obtained a larger sinn as irasilat than bo 
bad claimed in his ])laint. At tho ^anie time, we would obsorve, that if it 
shoulil :ii>|)ear that., in makini? his ori'^inal claim for mosne profits, a plaintiff 
has special moans of kno\\lod;4e for d( term in ini* tho amount due, tlio jiidj^^ment- 
debtor can fairly use as evideiico aj^ainst him bis own statoinorits embodied in 
his plaint. Applvinj; this prineiiiJe to the present case, wo think that it must 
1)0 J’omandod for roconsideration by tho lower AppoMato (>onrt. Costs to abide 
the result. 

Case rema7ifh(i. 


[9 Cal. 116: 12 C.L.R. 89] 

APPMhhATPi CIVIL. 

TJiP Afjrif /SS‘^. 
rji]^:SE]s'T : 

ATk. Jlistigk CrNNiN(fiiAM AMI) ATu. JusTicK Tottenham. 


Lukbynarain Cbuttopadbya Plaintilf 

CPi'SUS 

Coraeband Cossarn y Defendant. ’ 


Special Appoal — llovonup Saht Thiv' -Fj ci deuce— Bpcjistmtion ' Common 
neyisinj—Aet A7 of Isrd), s. :}0. 

The fact tliMt a tcnuio is I'cfilstt red ill l,h'' Goiiiinoii Jtcfjistry under Act XJ of 1859, 
s. H9, is not of itself primd faev evidence that such a tcniu'e exists. 

In a suitfe^r daniagt^ for Iresp.tNS hud at a iiiuh r Rs. 100, a special appeal will lie 
to the High Court if the title to the land tn s]):is»ed upon has beiMi raisial in tho Courts below. 

The facts of this onse are fully sot forth in tho following judgment of the 
lower Appollato Court : — 

“ The circumstances in connection with tho suit out of which this appeal has arisen aro 
those : Asura ^ladliaiipori’ and other inuu/as formed a ri’veniic-paying estate, and they were 
registered in tho Collector’s towji under tw*; Tiumbors, r/V., 01 and 825, caoh of them repre- 
senting a jnoiety of tho estate. When the e-taUi was advertised for sale on acoountof arrears 
of revonno, the phiintilT iiifornK’d the (’olhs • that ho held tlio property in inokurari and was 
in poss(‘s>,ioii, and pra\ed to have the sale su pped b\ olh ring to pay tho arrears duo. 

[117] That iipplicatioM is dated the IsL ot Noviniibcr 1878. The order of tho Colloctor (^Ir. 
Waller) runs as follows: ‘ I cannot, as Collector, iiitcif.TO. Applica.'L’s remedy will lie in 
the (8vil Court.’ 88iat m-di'r was made on tin -iid Novt mher 1878. The plaiiitilT appealed 
to the Commissioner, and lie was informed bv a written notice, bearing date the 8rd 
December 1878, thnt his a])])e:il had heon rejeei-d. In the meantime tho property was sold 
on the 18th November 1878, and piire.ha.sod le the defendant, who was put in po.ssession by 
order of the Collector. After obtaitiing po- session, the defendant collected rents from the 
tenants and took some fruits from the mango and ;aek trees. There could not, therefore, 

* Appeal from Appellate Decree, No. 49'0»)f 1881, against the decree of Haboo Brojendro 
Coomar Seal, .Vdditioiial Judge of Bankur.i, dated l.hi' 80th December 1880, ailirming tho 
decree of Baboo Jogeiidro Nath Bose, Muiisif fif Gungajijlgliatty, dated the 15th October 1879, 
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bfi any that tlic objfjct of the tl«*ft*Li(laiit was to ignor** tin* iiiokiivari riglit of tho 

plaiiitifT to the niouza if ho had any. Under siieh circUinstancos a suit to has'e the inokurari 
right ostahlishod would have been intolligi))!**, but the plaintiff did not want to have such 
broad relief. His suit was peculiar in its nature. It was a suit to have his title to two 
inaiigoe trees and one jack tnie, and to the land on which thtw stand, t‘-;tal)li.she(1, and to 
recovi*r damages without ajpilying for leave oi the (^oiirt under s, 1 1 •'.! tin* Ibocediire Code. 
He valuc^d the land (Ui whicli the three tn-c- stood, at 1 anna and six pie^, the value of the 
trees at Rs. 13, and the value of the fruits tiikeii at Hs. 0, 10 annas ; t<jlal value of the 
claim was Rs. 1'.), luinas 11, pies G. The defendant denied hisliabjlitv to jiay dam.ige aud 
put the plaintiff to the proof of tins patt.i set il.» hv him. The ])l.initiff t)ll(‘r«sl nu evidence to 
proV(* the patt. 1 , but showed that, iii lHG‘i, he had his toiiui-c rt'gislcn'd uud-'r tlu* provisions 
of Act XI of IHl^y, and contended that he Was, therefore, protected by the, provisions of s. 37 
of that Aet. 

“ Now it ought to he oh-jorved, that the f.ict of a t'^iiurc h.iving lieeii ivgistejcd under 
the sale-law does not show that the patt.i wliicf] i^ said to h.ivc been grintcd i-* proVLd. The 
proci'dure to he followed for gettuig a teniin* under Act XI rogistertd is laid down in s. 10. 
That section does not even iinpo.n* upon the appli(;ant for ri*gistratioM an rildigatlon to file 
the patta before the Golleetor. Ft is just likt* m application for fore(di>>surc of a mortgage. 
Because a mortgageo has applied for foreclosiii c, -iiid the \ ear Of gr.ice Ijjis expired, it d(»es 
not follow that lli'j in-irtgigeo is to g't a decree without proof of the mortgage when the 
truth of the deed is not admitted. U a lennrc-holder is alile to prove* tliat th.- teniiri* was in 
oxistifiieo, that it was aetuallv created h. thi* hue propi lotor, the fact of tlic ri*gi miration 
would protect him ; but if he fails to show that the tenure (*xisted. t!ie fact of his having 
registered the [lldj existence of soinetiiin.g which ne\t‘r exislisl, would not ere.ile a right 
which he nevi’r possessed, 'riie patta ]nit forv ird hv him hears dite ihe ‘Jflth (*f Alareli 18,'!>5. 
It is, or purports to ho, only twentv-six u’mis ..Id, so it has to he proved. The plaintiff made 
no att(*mpt to prove it. 

It has to In* noted that the alh'gcd lessor. l»y her petition of tlio 3rd JamiarN 1.803 pre- 
sented before the Settlement Authorities, .ipp ars to liave distineilv di'i.ied li.iMug giantcd 
any such palta. 'Die defeiidaiil dislinetlv all-ged, in liis written statemi iit, that the tather 
of the plaintiff was a servant undc*r the ei iplov of R.i ja ( iopal Singh, tlie hush.ind of ibe 
alleged lessor. 'I’lierc is, indeed, no evidence prop.*rlv so e tiled h) show that he wa.s Ihc 
servant; hut them is cve.ry reason to h*lie\v th.t he wa ; s >. ^f\ ground for liulievmg it is 

this. The. first Court distinct! v finds it in it^ judgment that the plainlitfs fathi'r w.is in the 
employ of Raja (lopal Singh. If it were not l.ho f-iet, the .ippellant would h.iw instructed his 
pleader to Lake exception to it most promim*ntly in liii memo of appeal ; hut the appellant 
did not even make the slightest suggestion in his petition of appeal that th.it finding was 
wrong. 

'L3ie patta appears to direct the ie‘is(*e to p \\ Rs. 10, annas .S to tlie (’olli*etor :»s revenue, 
Rs. 4, annas 6 to one Ram Has, aii.l Rs. 10 to the lessor herself. 'I’Ik* iilaintiff has not been 
able to file a single receipt to show payment of any portion of the rent to tlu* li*ss(*o or to Ram 
Has He has filed s-nne receipts to show p:*.\ inent of roveniK*. But it tjuiie intellfgililo 
why, as a sea-vant of ihc rani, his father should he the custodian of such receipts, and why 
he should, from time to time, collect reait as a servant of the raja. Hv(‘rv thing turns upon 
the proof of the patta, and there is no proof whatever. The suitis, it ought to Ik* rememhered, 
to have a declaration that the plaintiff has a good title to the trei's and the laud on which 
they stand, and the basis of that title remain.*- unproved. So far as ])fjssession is eoiicerned, 
there is no proof that the plaintiff was in p.^s.s-'ssioii under his alh*ged p.itta. There is some 
evidence to show that his father sometimes colketed rent, hut that is not eonelusive. He, as 
.servant of the raja, would bo the proper pei son to collect the rent. It is iieedles.s to enter 
into a discussion of the question as to wli(*tiior the patta granted, as it purports to have bc*en, 
by Rani Chnromaiii would have created a valid title in plaintiff's favour if it had been proved,” 
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Mjiboo litUKi^hre J)hur Soi for thti .'ppoJhiHi . 

[119] Bji1)0() Unihivii ('hum Host and Baboo Jinsli liehanj (those for tlie 
Bospondont. 

Tlio Judgment of tho Court, (Ci:nnin(jiIvVM arid Tottioniiam, JJ.) was 
dolivorod by 

Tottenham, J. A pivliminary ohjoctioii is taken by the respondent’s 
])leafler in this laiso, t.bat no sceoial appeal lies tbe subject of tlie suit bein^, 
as be sidiinitted, oih^ of the Small (yause Ccaut class. Bor the ai)pellarit, 
liovvever, it was contendivl, and, as we tldnk, rip.btly conttuided, that the (luos- 
tion of ri^^lit to the bind was laised by tlie })laintilf, and that the suit was 
treated by both ^ll(^ (Courts below as o.ue for title. We, therefore, hold that the 
apixdlarit has a ri^^ht to have the stcuiul :ipp al lioard and the question of 
title deciib'd. 

The suit was bi'ou^^ht iiLiainst an auction-])ui*chaser under Act XI of 1851) 
for an alle/^ed tre-iiass and dama/'e done by him to the ))laintiif by approiiriat- 
in^ the limit of cci'lain trees said to l)o upon tim jdainfciff’s inokurari tenure, 
which inokurari tenure is all(3j4ed to have been rej^istered in the Comiuon 
Ko^,ms ter under Act a I of 1H59. lie, however did not produce any furthei- 
evidence of the existeiuxi of the tenure Jieyond filing a inokurari patta, and of 
that j)atta he adduced no proof. 

Boi- the appellant it is contended tluit the fact of registration under Act 
XT of 1859 is in itself /((cie proof of th»5 existence of a tenure regis- 

teired in the Common Register. Wo oh ink llnit this is not so. ff the tenure 
in this case had been specially registe/eJ, then, nniier s. 50 of the Act, entry in 
the S])ocial Register would a]Ji)arentl\ have boi n f)r i via fact e i^ood evidence of 
tbe existence of the tenure, but no sucl jirovision is made in the Act vvitli regard 
to registration in the Common Eegistcr. It may bo observed that, in any case in 
wliich a registeri'd document is produced, the fact of registration is hot accepted 
as priina furir (W'idence of the gtmuinenoss of that document. It has to be 
proved indeiierulent ly. We see no rixis.iri to bold t.bat tlie registration of a tenure 
in tlie Common Register under x\ct XI of 1859 reiieves tbe person alleging such 
tenure of the necessity of proving its oxi .tence in the regular way. Section 37 
of the Act provides, that certain Ll20j tenures, if registered, are protected from 
being sot aside by aiiction-purcbasers. The el‘:‘ect of this is, that a bond fide 
tenure actually ])rovcd is not protC'dixl uiiloss it is registoied. It does not 
provide that the registration of an alleged tenure will have the elfcct of proving 
it. We think, therefore, that the regi-.lration ol the tenure alleged in this case 
is not a sufficient proof of the plaintiffs title. 

The a])pellant's pleader, however, contended that thei*e \vas further evidence 
in an admission by tbe lessor of the genuineness of the patta, such admission 
being contained in a petition made to tbe Coll ecoor at tlie time of tlie execution 
of the patta, or shortly afterwards, ji. ayirg tliL Collector to enter the tenure 
in his books, and to hold the lessee ro' j„»nsildo for a certain portion of the 
Government revenue. It turns out, howovor, tliat tbe petition here referred to 
is only a copy of the iietition made, not by the lessor, but by a person calling 
himself the mooktear of the lessor. Tbe petidon, therefore, i s of Very little 
importance in this case, especially when wo lind that another petition made by 
the lessor liefore t!ii* Settliunent Ofbeor expreissly repudiates any such patta as 
is now set up by the aiipclbint. 

It is unnecessary for us to go into the merits of the case, but we think 
that the lower Appellate Court was right, as a iruitter of law, in confirming the 
decision of tbe iirst Court. 

. Tbe appeal is dismissed with cosfs. 
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[9 Cal 120 ] 

APlMCfiLATK CIVIL. 

Tliti Srd May, LHS>i. 

Phksent : 

Mii. Justice Cunni^'(]Ham and Mb. Justice 'J’ottenham. 


Bissorup Gossainy and otiiors PlaiiiiillCs 

vcriius 

Goracliand Gossainy and others Defendants.' 


Sait for /*ossnfision — Cn-dtfrnilahta — Kos judicata -CJfvtl Vrocediiye 
Code (Act X (f hS77) s. i:j. 

' A JciiSL'd Ifiiids to /jf, who suod for posst;.- -iioii of a ccrLain iii.iuza, .lJIo^lu^ it to bo a 
2 )ortion of tho l.md.^ loasod. .f was iiiado a dofnidaiit, .iiid siipporlod the case of the ^daintiff 
who obtained a doon'o. (.^appealed, inakiiig .1 .iiid [121] /> rospondfiits, whi n the docreo 
was rovorsc'd and the suit dismissed. (»n the ground th.it the inan/a .'.nod for was the property 
of C, and that ruling wa.s uphold on speei;il appeal to the High Court. Subsequently A 
brought a suit against (' for the same niau/i, making /> a definidant. 

Jleld, that the title to the inaiiza was ns judicafa between A .and f', and that the .suit 
would not lie. 

(lobvid Chiinder Koondno v. 'I'ai nrh (Uiir.ider liosf (L. H. 3 Cal., IKI) followed. 

The facts of tliis case, and tlic contentions i-.iisod by both purlios, arc fully 
sot out in the judginciit of the lower Appellate Coui t, wbicb is as follows : — 

“ The issue rai.sed in the <Mse is, whethc'' tJ e disputed land, which goes by the name of 
Bonk.ita, forms a part and panel of ]Mau/.a (h ssaniipur, or is it a separate mauza by it.sclf 
distinct from (lOssamipiir. Tlie \ery same i^su^! was raised in suit No. of 18()5, and it 
was found that there was no separ lie niau/.i by the n.imc of Jkmkota, comprising the land 
in di.<[)uto, but that it was part of (los.sainipi r. The first ('oiirt h.is held, therefore, that the 
present suit is barred by the rule of s. 13 of the Civil Procedure Code. Jn appc.il 1 have to 
see whether that view* is correct or not. 

“The facts of suit No. .TJ3 of have lo be clo.sely t^xaniinod. In that .suit, Mon- 
mohini Dabia was the plaintilT. fshe slaUd that .she had taken .i patni of i^lauza lioiikata 
on the ‘2 ikI of Polls P27 1 (Ihlh Decemlier IHGl) f-oni the plaintifTs in this ease, and endea- 
voured to take po.s.sessioii tin the I’Jth Iknis I‘271 (1st Janiiarv ISfio), but in con.sc’quencc of 
the resistance olfcred l)V the deh ndaiits, .she cuiild not get po.sse.ssion. She, therefore, 
wanted to recover possession on an .idjudic* iti ni *>f her title. In th.it suit the phmitifls in 
this case were made pro found (hdendaiits. 'I hex filed .i written st.itenieiit .suppoiting Moii- 
mohini. At the trial they pri'dutvul doeununLirx evidi-nce in support of their allegation. 
The first Court, in its jiidgiiuait, tot-k notice of ihcir dueiimeiit. It was found by the ]\Iuiisif 
that Bonkata was a separate mauz.i, and theel.nm of ^lonmohini w.is deireed on the 31st of 
May 18()(). In appeal, Moiimobiiii .iiid her lessc/rs, the pri‘sent plaint i/Ts, xx^ere respondents ; 
and the defendants were the appellant.s. The Appellate. Cauirt tiaik notiic of the documents 
filed by plaiiitilTs, but it eanie U) .i difEerent LoncJnsrmi. .iii<l the el. inn of i^Ionmobini xvas 
dismissed, it being found that Ikmkata xv.is not a separate ni.m/a. but that it formed part 
of (lossamipur. That judgment bears d.ite the ‘2lLh ot Septemlr r i.SGO. [122] It xvas 
confirmed in .special appeal on the ‘2N’th of March IHti?. 'Hie judgment of tlic High Court cs 
not with the record. • 

* Appeal from Appellate I)ecre<*. No. *228.} of 1880, :ig:iinsl the decre e of D.-ibuo Brojeiidro 
Coomar Seal, Additional Judge of Ikiiikura, dated the ‘2Hth June ISSO, attirming the decree of 
Baboo Jogeiidro Nath Bo.se, Munsif of (.iungajulghattx , dated the 21st March I87'J. 


787 



1.L.R 9 Cal. 123 


HISSOIU I* (“iOSSXMV IK 


“ III ihuir |>luint in tlic prts(Mit suit, tin.* )ltinitifT.'. ...i\ LliiiL tlu*y had madri a pcmianoiit 
SL'ttlMMi iit nf llu' in;iu/..i with oiu- DinohuinMiii ( 'linttnpjj(lh\ a in 1‘2.'}7, and wcrt 3 in posses- 
sion till' (Ufili Inin; lliat Dinolmnd'iu li.i\ in^ f.iih-d to pa\ rent, tliey l)roiight a suit against 
him, and in extciilion of tlie d< ereu in tli t (.a se eiih red into khas possession (when, it is 
not st.iUd), .iiid .ifterw.irds nia.«le a scttleiinait <if it witli Moninoliini D.iliia on the ‘2nd Poiist 
1271 (Ihih I ).-eeml)er lSP)»),.md n eeixed n iit from lier up toi the year l‘27l. Thus, thouf{h 
^lonniohini never »iht. lined |)o-,-.i>-,sion of th • pr >pi’rty, . I nd though it was finallv settled hy 
till' llmli Court on the 2Hlh of Ar.ireU IS^T (HUh (dieit I27d) that tlie plaintilTs w'ere not 
entitled to ^et ri’iit on aei'omit of this propi-r*v, the plaintiffs sa\ that ^ronniohini paid rc'iit 
up to the \eiir 127-1. 'riie lirsL Court notuis that Moninoliini is the mother of plaintiff 
No. Pi. 'rin*.-e are the hn of i a^e No. of ISfir>, and the plaintiffs in the present e.iso 
dati' Iheir e.iii'.e of actum from the lime that the jinl^Mn-'iit in IMonmohhii’s ease was 
eonfiimedhs the 1 1 i;^di Court. 

“ 'I’he difference hetwem tiu' i-.ase of AroiPiioliini and that of tin* plaintiffs is this, tliat 
when MS i, he property m di .|)ute in tin* e.t'^r of Monmohini was tin; patni interest, in this 
i-ase It is the /.imindarv i i^ht whi.-h i-. the sulijei t of disputi' ; hut the i.ssue wliieh lias to 
be de ‘ided Ml I Ills c.i^e is tie' same which u.i^ i.i'scsl in that ease. In (’ase No. IlOl-l, the 
pfi'sent pi liiitilT- oeenpH*d tin' po-ation of o /Vi/ ;//d defemlants, it is true ; huts. IM of tho 
Pioecduie, C »dt‘ does not .ippe.ir to m ikt' au\ (fist'iietion between priiieipal parties and pin 
p.ii 'l'liroiiL;hoiit the Cod" i here is no mention of pio foi nit'( parties. l*artii‘K or 

no pai’tir.s, tin.' pl.iiiitilfs weie p.irf le^. Weie thevpaities htif^atiii^j under the .same title ? 
Monmohuu litij^ated loi herself .i.id for t lu* pi. i"itiffs. and the plaintiffs supported her, and 
were paitii's. The rif;lil for which Monm<'hiiii contended was one in whieli the plaintiffs 
were interested. Aci-oidin*; lo C\,>l.T*iafion \' of s. Id and the Knil lleiich ca.se of (Inbind 
('luimjir K()otub>o w 'I'iirni-k C/unhIcr littsr {I C. It., H Cal., 1 1(»), .sc'ctioii Id appears to bar 
the jilaintiffs. My atU’iition has been di.iwn t > the case of /’/ire v. Khvlnt Chnndey (.rhnac, 
(Id \V. ft., 4()n 'I'll. it eas^' was deeided in 1870, long before tho Procedure ('ode. of 1877 
eamc into opeiation 

“ 'Idle plainl Ilfs w»>re /no /’or/nd deh'iida lit and from their position as defendants it i.s 
stated Lh.il Lli('> eoul l not join is^ue with Lh** other [ 123 ] defendants. No doubt it was so, 
butexirv cast- h.is to he deeuh'd »m its own i merits. Mouiiiolmii, the plaintiff m that case, 
Wiis the iiioilier of plaintiff No. .5. The pl.iiiil i!fs, if so disposed, might join INhmmohini as 
plaintiffs, hut tiKw ilid not like t<i do so, and tbe\ were made pm fonu'l di'fmidants. As ^^/v) 
Jtn iini def- ndaiits llu‘\ 4lid not contend tli.at Cie\ want' not iieeessarv parties to the ease, but, 
oil tlu. «)Lher band, supportcil 'Nhiiimobim, .iiid put in doeum('iitar\ evidence. In appeal, 
Moiimobiiii .iiid llie present plaintiffs witi’ resmmdents. So it w'.is ojien to the plaintiffs to 
appeal lo the High Coi\rt in tin* '-aiiie wa\ as Moi mohini did, for they wen' interested in the 
i.ssui- llial w.is tried in \he same w.iy .is AhiMir.ohnn was. 'lliere may be eases in whieh the 
p(».sition of pi (I Jt)i iiiit dclemlaut^ would not .iliow' them to ajipeal, but suit No. 8‘J8 was not 
one of ^neb i.M^es I .igree willi (lie first Court in bolding that the issue whieh is rai.sed in 
tills e.i-ie eaiiimt bi- ti h d ag.uii. Witlioiit eiiti ring into the (|ii('stion as to whether the suit is 
barred h\ liimlalioii, I dismiss l.lie appe.il with e<» is.” 

The pljiiiitirfs iifipciih'd tii tlio High Court, on the gromid that the Court 
helow was in error in holding that the present suit was harred under s. Cj of 
the (^)de ol Civil Lh’ocedure. 

Ihilioo HoikiDit Salk Dns.s for the AppolLints. 
liahoo LUnbicu. Churn Hosr for tiie Respondents. 

Tlie Judgment ol the Court (GcNNfNCfiAM and Tottjonham, JJ.) was 
dolivtu i ' ' , 

Cunningham, J. — In this case tlie plaint itf-. sue for possession of certain 
land, descrilied as Mauza J^onkata, on a declaration of their title thereto. Tliey 
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allege that; thoir ancestors ol)taine(l the entire Maiiza Gossamipur and two 
drones of land transferred from thf^ jami of »Juyiirnathi)o)e ; that those two 
drones were reclaimed and called Mau/.a Bon kata, and wore let on mokurari 
lease to the father of the defendant Dinobimdhu ; that, on Binohundhu’s 
failure to pay rent, the land was resii mod and let on patni to the llltli defen- 
dant Monnioliini ; that Monmohini sued the i)rincii)al defendants for posses- 
sion, and obtained a doci’oe in tlie ori^'inal Court, wliich was reversed in appeal 
and special appeal, 28tli Mare.h IHhT ; tlnit Mauza Bon kata [124] never did 
apper tain to Mauza Gossaini|)ur, and nevu-r helon^^od to the defendants. In that 
suit the pj'eseiit ijlaintill’s were joined as defendanis. 

The defendants contend, aiid the Courts below have held, that the suit is 
barred by s. lil of Act X of 1H77, inasmuch as the main issue in tli(i ease — viz., 
the (lUGstion whether the disputed land a])i>erLaiiis to M-iuzci, Bonkata and 
belongs to the plaintiffs, -has already boon raised anti adjudicated in a suit to 
wliich tlie present j)Iainlin's and defendants were pai'tios, ciz., tlie suit brought 
by Monmohini, the Idtii deftMidant in the present suit, against (i) the jireseiit 
defendants and (ii) the present plaintiffs. 

It appears that Mornnohini is the mother of the .0th plaintilf in the present 
suit and that, in the former suit, the [iAsont plaintiffs, though foiMnally joined 
as dofcndarils, supported Monmuliini’s ease and put in evidence in its support ; 
and that, in ajjpeal, Mimmuhiiii and llie luescut i)laint.iffs wore joined as 
respondents. In tliat appeal it was deci(led tliat tlio disputed land did not form 
a separate rnauza, as Bonkata ]\lauza, hut iKirlained to Gossamipur ; and that 
the present plaintiffs not liaving any rights in it could not settle it with 
Monmohini. 

The same issue is raisetl in the prr^ent suit ; hut it is contended that s. 13 
does not apply, the matter not having been “ in issue lietvveen the same parties,” 
inasmuch as the present plaintilfs wer© co-defendants in that suit with the 
present jnincipal defendants, and Monmohini, the present 13th defendant, was 
plaintiff. 

We concur with the Courts below in thinking this contcuition unsound. 
The material i)oint for deciding vvlic^ther a matter has l)ecoine ros jiidicatii under 
s. 13 is, wdietlier it wjis din^ctly and sid)slantially in issue helweeii the same 
parties and was linally decided. If the issue is clearly raised hotween the 
several parties to the suit and adjudicated, it inatlei s not that the jjarties were 
marshalled in the one case diffcKaitly lioin the other- -r/e/u/Zf/ CkiiiKlrr Koondoo 
V. Taruck Chniitlcr Jinsr. (1. L. H., 3 Cal., Mb). Here tliere can he no doubt, 
that though tlie present iilain tills \veri» joined as defendants in the fornuM- suit, 
they wore practieallv supporting the case of the [daintitf and had the fullest 
[126] opix)rtunity of coiitescing the |)oint w'hieh tluit suit decided, a cireinn- 
stanco whicli is provtjd l)y their being joined as respondents in the a])peal. In 
these circumstances, the plaintiffs are, m our opinion, ile))arreil under s. 13 
from now again contesting tluj same point with tlui parties to tht; former suit. 
The appeal is dismissed with costs. 

Appeal disiuissed. 


NOTES. 

[RES JUDICATA- CO DEFENDANTS— 

In (IHSIt) Pi Gal. MO, a Kull P»cnch of tlm (^alfiUta High Goiirfc ( Mint' to a (llllfteiit 
conclusion and practically ovt'irulcd this ca.se. 'I'hcir main argnim'iits were Jirsthj that 
though the lessee claims under the le.ssor, tlie Ics.sor docs nof claim Unoutjh tlie les.sce and 
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tili(‘rt‘ff)ri‘ i.s iK»t 1)01111(1 !)>' any clirr.M- in .i suit tlu- (*1)11(11101 of whioli is in the lcsst3e’s hands ; 
iind Kvcoadln tlioiij'h in.ido a (U fi iul.niL and thrs .< party to the suit, he, the lessor, was only 
a ftro fonua dcfc'iidaiit, and took no .u-!ive p.ii L in tJio .suit. 

'rii'jse two arj^uinoiits an* not M'liportililo. ''lie former arguinent would be perfcotly 
v.ilid if the linsor had noL Ium-ii a par!.v : but in the (;asi>, Ik' iron made a party, as a matter 
of fact ; and it tlnn'idore ignores the i./iso/i of Ins bi in^; a jiarty. 

'rin! I.ittia- arniimcnt ignores Mh -nki of ‘ mii/'i/ and outfht ’ laid down in the Kxplanations 
to the Hcs judirata s<‘eMon. 'I’lie bar of /iV.s jiulhata doe.s not depend on the will and the 
eondiu-t of tin: definidaiiL with ref* renee to tin* ilrst .suit. 

'rhe f.iets of the l('s-,or h.ivinj; bieii a p.irtN to tlie fiist suit and of his having been in 
tiu‘ same iiifctt’sl with I In- lessee* will be snllii-.ieiit. This is laid down by the Master of the 
Uolls (Sir John lil^M'll) m tile early Ki.^lisli ease of h\in/iih(u son v. Seton (18‘2R) 
3 Russel 45 (at fll (IJ). 'riiere tin* se<-ond inortg.igec* had sued the first mortgagee 
infer (dm for getting tin* .uiiouiit of the. In*st mortgage debt declared at a certain 
Sinn ; and the iiiortg.igoi wa.-; a p.irt\ thereto, and he supported the, plaintiff. A decree was 
made, and tliere w.is an appeal b\ tin* tirst inoii^agee, one of the defendants, but the mort- 
g Igor, the eo-ilefeiidant, wa-. not a. parly to tins app4*al, and ha a'as nett even served with 
the nofiee ofap/ieal. In the siiIim* jiient suit b\ the mortgagor against the mortgagee 
he was liel<l bound 1)\ tlie deaee of the a/tjh'liale Court fixing the debt at a certain 
sum. Sir JoftN IjIIVCII .M.K. oijse'ved, “ The lorni of relief e.iii make no difference in the 
that the niortgagoi' t}etni/ a (fefend.inf in the suit in the same interest with the 
jdaintif/y the siibs('(iiient iiieiiinbraiK or must be e(|nally l»ound by the decree which estab- 
lislu*s tin* amount of the debt of the first meumbr nicer. It is argued that the plaintiff in 
the present ease was not I)«)Uiid bv the deere.* of the Privy (!ouneil (the appellate Court) 
bi'eause he w'.is not served with the petition of appeal. I eonsidt'i* that it was not incumbent 
iij)ou the appelkint to s(’rve him. The appe.il w,:s agiiusl .i di'cree obtaim'd by the ptaintitj^ 
with whom the .ipnellant was to eonlest the v.iliditN of the dc'eree , and if a defendant, in the 
snme interest with the plaintif, did not tliiiik [ roper to trust his interest to the sole coiidvict 
of the plaint ilT, h( slmnld have ajiplied to the C-onrt, and ha\o pra\ed that he might bo 
admitted as <i party to siip]iort the deeree wineh permission would have been granted to him 
as of course.” 

It Is pos.sible to distinguish tliiseaM*, as on«* of mortgage wherein all were said to be 
necessarfi ])arLio.'4 ; but this lias in> foiee or v.Jidit.y, inasiniieh as the bar of tes jfuiicata haa 
been applied to inti iweiiors wdio were not neees^.irv partu's. 

'rile text-writer^ {ft aim Cha.id , Ca.yjers^ on ties judicata citi* both the 9 Cal. and the 12 
Cal. eases ; but there is no clear iiul f-aLu-n a.s to tluir opinion of the 12 Cal. ca*ie. 

Tins snhjret is dealt with in eeteuso lu the Note'* to 12 Cftl. 580! (which was followed in 
f) (k 1’. L. ll. 87 ovi rruling 2 C. P. h. Li. o2) and to 11 Horn. 21G, in the LAW IIKPOUTS 
IIHI'UINTS.] 
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BHOOTNATII CHATTERJEK V, KEDAUNATH [1882] I.L.R. 9 Cal. 126 

[9 Cal. 125] 

APPELLATE CIVJI.. 

^J'lie lot It June, 

Pni:*<ENT: 

Me. Justice Prinsee and Me. Justice O’KiNEAiiV. 


Biiootiiatii Chatterjoo Dofemlant 

cers^tts 

Kedarnaili Maneijoo ainl (Jhers Plaintiffs. 


Suit for 2>ossession — Previous disposses .ion — Li uu talion -A d verse possession — 

Pvidenee- Onus. 

In every suit for the roeoverv of land, on the alh'^atioii of previous di^pr^sscssion by tho 
defendant, tho plaintiff must start his c*is<* Ia sliowing that, at some tune witliin twi-lve years 
previous to tho institution of the suit, he has Ihsmi in po^ sp.^sioii of the, land sued for. 

Rajah Sahib Perhlad Soin v. Mttharajaii Ibijcnder kish^ne Sin<ih (l*.i ]\loore’s 1. A., ff37), 
Dawkins v. J/ord Venthijn (t App. Cas. 51), and Noif.-s v. CrnirU‘f/ (10 (di. 1)., .‘11, 30), eited. 

This was a suit for the recovery of iiossossimi of four katas of land, on 
adjudication of ri^^hts tliereto. The plaint allch^ed that tho land in dispute 
(tof'ethor with certain land adjoining*, which is now the property of the 
defendant) formerly helonj^ed to the plaintiffs’ father; that tiie defendant 
purcliasod from tho jjlaintiff's’ father the land adjoining tlie land in dispute; and 
that he had, by falsely alleging that ho had sulisccpientlv obtained the 
disputed land as a gilt from tlio phdnuff's’ father, got himstdf rogistered as 
tho owner thereof under the provisions of Thing. Act VITI of I87G. Tho 
defence was, tiuit the suit was barred by limitation, and that the plaintiffs’ 
father had made a gift of tho disputed land to t!ie defendant. Tho Munsif 
[126] found tluit suit was barred by limitation, and ho dismissed tho plaintiff’s’ 
suit, thougli he found the story of the gift not proved. On ajipeal, the District 
Judge reversed this decision, on tho ground that the land having admittedly 
belonged to the plaintiff's’ father, aiul tiio defendant’s allegation of gift having 
failed, tlio jJaintiff’s were entitled to a decree. 

The defendant appealed to tlie High Coui t, on tlio ground tliat the 
District Judge should have determined the tiuesl, ion whether the j)laintil’rs had 
been in possession at any time within twolvo years provious to suit, and that 
ho ought not to have thrown the onus as to advei’so possession, in the first 
instance, on the defendant. 

Baboo Opender Cliunder Bose, for the Ap])ollant. 

Baboo Gopinath Mookerjee for the Hespondonts. 

The Judgment of tho Court (PlUNSEPand O’KiNEALY, JJ.) was delivered 

Prinsept J. — This is one of the many cases that have recently been before 
tho Courts arising out of the Ijand Rogistration Acl. Tluj defendant succijcded, 
as against the plaintiff’s, in getting his name registered as in possession of four 
katas of land. 

* A pp< 3 iil from Appellate Doc rwj. No. 501 of 1881, against tho decree of J.F. Jlrowiic, 
Esq., Officiating Judge of tho 21-Pargaiias, dated Iho l-'Jth Jaiiuar> 1881, reversing the 
decree of B.iboo Prosimno Coomar Boso, Additional Aluusif of Baroypore, dated the 24th 
March 1880, 
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TIk^ pliilutin's h;iv(3 hroti^l'.i the pnj-oiii su>i to obtain possession by proof 
of’ title, alle^in.L; that the rei-i'stration-p ’ocet^din.us were tlu3ir cause of action, - ■ 
that is to sav, as we lualerstfind it, that they were in possession up to the (late 
on which those prociHidinj^s werc^ taken. The df*('endant says, tliat lie luis boon 
in |)oss(*ssi()n for the last tw(3!it\ -five; xears iindfo- a verhat ^dft made in liis 
favour by one who is said lo have Iw^efi ihe pla.intiir’s ancestor. 

Now the first ])oint which the Disfrict Jnd;;(3 had to decido was wliother, 
under such circumstances, t!ie jdaintiff^ have provOd tbattlicy were in posses- 
sion of the land inilispuLe. within twelve vears fioni tlie institution of the suit. 
Tbe possession set up by th(3 [daiutilTs is, that they excavfited this land 
for the purpose of obtairnii.q bricks, whioh \v(‘re l)Uried there. The Mun- 
sif found that this was falst*. 'I’fu. District Judpi'e conies to no [127] 
very definitf? lindiiiL; on this ])oins tlioiip^h, so far as wo can learn Jiis 
opinion, ho soi'ins to have thouidit that if was not true ; hut, that however that 
nii^ht li(3, th(* phiinf ill’s' i-c'jil (;anst3 of action was the rej:»istration-i)rocccdin^s. 
Tt» make nut Ids eJMlS(^ of sctioii in a e;i‘.e of this kintl, the plaintiff hac] to show 
the date on winch ho was dispossossejl, that is to say, to show that either on 
the particudar dati^ on which he stahnl i]i« disjiosscssion to havt3 taken place, 
or some uth(*r pei iod within tvvolv(' years from the da-te of tlie institution of the 
suit, he was in p()ss(?ssion of this land. As an authority for this view of the 
law we W(uild refor to lhi3 ludcjnent c'f tlm Privv Domicil in the caso of linjah 
rrrJi 1 ( 1(1 Sfiii v. MalKtHtjah Siiufli (L2 Moore’s I. A., 

‘h‘17), Ihdi'knifi V. Lard Prnrlufu ( I Vjip. Cas., 51), and ;Vu//c.s* v. Crawlaif 
(10 Dh. 1)., ;D. ?A\). In the present ca. ,e, until ihe plaintiffs could show that 
their suit was not hani'd l)> limitation, that is to say, that they were in 
])ossession within twelve \eais from the date of (h<3 institution of the suit, -- 
thev could not ciill upon the dcf(Mulant to prove his title muler the allejjed 
vei’hal ;^ift. We, ther(»foi(‘, remand this case to the lower Appellate Court, 
that it may rc try the apjie.il in accord ince with thealu>ve observations. Costs 
to follow t he resnlf. 

(disc nn Handed, 


NOTES. 

[SUIT FOR POSSESSION ONUS - 

111 :i suit l\»r li.iscd nii mi ssion , the* onus of pioof is on the ])laiiitifT to 

prove his prior possession within tlu* ])eriorl o'" Imiit.atit)n witliin Art. 1 of the Tjiniilatioii 
Act;— (1SS8) U; ('al. 47:i ; (lUOC,) 10 (WV.N. (.:;0 P. V. ; (ISUi) It All. 108. 

Jhit siicli prior posst'S'.ion may he u.>,tal)ii I* .-1 hy jiresuniplions, such as those. coiKicrning 
coutuudiff of ow lu rship, ./oi;?/ ow iK’i slup, .ifive or i C])i raontativc ownership, const rud ire 
possession, 'jxat ftosscssum slMiiding for the I'litirety, etc. — (hSHIJ) !) (’al. 744 ; (190*2) 29 Cal. 
hlH ; 8 Cal. 790 P. ( 3 . ; 19 (7il. 000 ; 12 (\il. .)A ; 11 t.'.W.N. 478. Tt will then be for the 
disjiossessor to prove th.it his disposse.ssion 1 is been adverse .and pcrfi'Cted by limitation 
(within Art. 1 14 of the Limitation Act). — (1 ^ • 4 14 Bom. 1.58,402, explaining (1882) 5 All. 1 
and 10 Cal. -178 ; 9 C.W.N. 89 P. C. ; 80 C.il. 1.] 
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I^ROJO GOBINDSHAIIA V. cJOLrcK ciirNnKH F 18821 LL.R. 9 Cal. 128 


[ 9 Cal. 127 ] 

Ain\KLI.ATK CIVIL. 

Tlir Jtinc, ISS'J. 

PllKSKNT : 

Mr. JUSTICK PRINSKP AND Ml{. .JrSTR'K O’KiXKADV. 

lii'ojo (iohind Shahii Dofondjiiil 

Coluck Chimdor Shului, (loliudc SIulIui Idjurdil'f. * 

Stain/) Act (I ojf -SianL/) Data llathchiUa Kvnicncc -- 

Acknon'lcilijiiicni. 

Am jiccniiiil, in iilmthrinltd , .showing .idviinci s of in(>ni‘\ in.icU- Lo, nul piuL piivnienl iiiiido 
by, tlio (lofcndaiiL, fclu' whole sinioiinL luniif; in tin; Inindwiilinp: and ‘.if^iied In tlic defendant, 
IS adniishiblt' in evidi neo witlnint neinj; sLnnpMl. 

firojciu/rr Conmar Jiiouioniot/c (‘Itoinllimni (l.L.R., 1 Cal.. SS6 ; d C.Ij.K.. 5‘JO) 
followed. 

[ 128 ] Tills was ta suit, io rccovin* llui sum of K«. hein^ the halance 

of a sum of money loiit and advanced l)\ llio pliiintiir to tluj (iotendant on the 
6ijli of l^ysack l2Hd (17th of 187(5). Tin* plaint slated tiuit the defendant, 
“ as evidence of that transaction, opened ahi.sal) (oi account) in a khata-hook in 
favour of the plaintilT.'’ 'I’lns hisah is thus described h\ the Subordinate 
flud^^e : “ Tlio hisal) is writUm m one ol the pa.i;es of tlie kbata-book. I’be 

words Used there are exactly tbij'^e ‘ .\ceomit (of moiun ) due* to Coluck Shaba 
by Jirojo Cobiiid Shaba,’ and below tin’s is wi illt'ii the word ‘ Cr.’ on the left 
side, and tiio word ‘ Dr.’ on t!ie i'ii>bt side, in tluMisiial way. Beneath tlie 
word ‘])r.’ arc? inserted tin' lollow’iii;^ words . ‘Tho ()tli J)\s.iek. Casli irycuived 
in piirson (L^bO) twelve liuiidied and lilty, due l)y me, pa>able w’itb interest 
at tho rate of 1 rupeo and 12 annas.’ On the left side, imdia' the word ‘Cr./ is 
entered a sum of Ks. 10(1, iiaid on two dates, and at the toji is sij^ned the name 
of llrojo (lobiiid Slialia, tlie defendant. Hut there is no time specified foi’ the 
repayment of the money, noi- are I be names of witnesses Iheiein.” It was 
firoved that the defendant had received the money, and that the liisalj was 
throuf;hout in his luind writing. 

Previously to the institution of the suit, tlie hisah had been iiresented to 
the Colltictor for tho iiiii’pose of l)einf; slamiied on payment of a penalty; 
and this oilieer held, accordini; to the decision in Ferru r v. Uamkal/ui (ihoHc 
(23 VV. H., 403), that the hisal), or account in <inestion wa.s one fallinj^ within 
the mcaninj 4 of cl. ii, sched. ii, Act XVI 11 of 180!) ; that tlie omission to jiut 
on a stain]) at lirst was not a material one ; and I hat the document should he 
stain 1 ) 01 ^ with an 8 anna stani]). It was contendi'd hefore tlie Suhordinato 
.Iudf»e that the hisah was a i)romissor\ note: thal, Ms sucli, it sliould have hecn 
stamped wit!) a l-anna stamp,! luit. Ihe .iclion ol tlu' (\)lli‘clor wms ille^;al under 
s. 20, Act XVlIl of 18(5!); and that. thei(*fore, tiu' document, must not he udmitted 
in evidence, citinj; Frosunnonatli Lahnrc \ 'I'li/uund Siiont/nn'c Pctmi ('MW., 
Anlcni ('humlcr Hai/ Clioinfhi i/ \. Madhnh (’/unalrr (21 \V. H., 1), 

fniiM Ap])i’ll.ttf f )r<.*rci*. N»». •»! ISSO, .ip^.inisli tin* r|r«-n‘«‘ •*! \V. I'\ Alt’ 

Kstp, Judge of Tippi-M. tliiUtf Mn* J »ll» AugUJ't .illuiniMg ilie decree tJ 

Kiili Dass DiiU, Second SulMirdiiiate Judgt-ol lli.-it didriet, tinted the (itli August 1H7D, 
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I.L.R. 9 Cal. 129 nuo.io (iOHiNn sitaHa o . (ioiiiiCK ohun'dUK &, o . [1882] 


({nuflnt CtKHihf.r J)nfl C129J ilhou'‘IJn'ij V. Mohrssur IjhKtlacharjrn (19 W. R,, 
Mini Llio Circular ( )rn(.*i’ 111 tiui 11 Court, dated the 12tli of May L870, 
passed ill Mc.cordancc with p.ira. ()9ol i ho Circular Order of tho Sudder Jioard, 
dM,t('d th(j 2.‘{rd of ^larch of Llu^samo >oar. Th(3 SuhordiriaU) Jiid ;‘0 overruled tho 
coni (Mil ion, and ^^M vo the phiinl.iff a dociv.ii. On appeal, tho Olliciatiri^ Jud^o 
considered the (h)(;innent was a preanissorv note, hut feeling* hound hy tho 
decision in P'rrnrr w. Iitnuhaijm (Uio^u^ (2.‘l W. R.. lOll), which ho consideroil 
to he in point, he allii’nHMl the deoKHi of tho Court below with costs. The 
defendant ap]3(Milod to tlu; Ili^li Com t. 

Mr. Mont} foil and Ihihoo Sirnmilt Dona for tho Apiiollant. 

Jhih(30 Kdh Mohnn Ddss for the Itospondont. 

The Judgment of the Court (RltlNSHJ* and O’KlNKAhY, JJ.) was dolivored 
*)y 

Prinsep, J. It isconlcMided ludore us in appeal that tho docunicnt u])on 
which the plaintilT sues is a “ iiroinissory note,” and that hein^^ so, it should 
have h('(Mi stamjKMl, and that llu' Colh'ctoi', at a. subsequent jicriod, was unable 
to Older it to be stamped on paynuMit of a penalty. It aiijioars to us, howtner, 
that the documcMit hefore us cannot be so rogardtid. ft is exactly of tho same 
nature' as the document wliicdi forms the subject of the suit in tho case of 
llmjrmh i' Cooni/u y. fh onionioifc (Uuurdlirdm (1. L. R., d Cal., H80 ; S C. L. 
R., rO'JO). In that case W il ITK, J., in dt'livoriiif; the ud^ment of the Court, 
expressed himself in the following toi ms : “Now, if any one of tho entries in tho 
hathehitta had slixul alone, and had Immui intended by tho parties to form an 
isolat('d entrv in tho bc^ol:, it mi^hl have* hei'n contended with considerable 
force that it lell williin the desciiplion of docuiiK'iit mentioned inthooth 
article a-s reipiirin^ a stamp. We tiiink, however, that the entries cannot be 
dt'tachcd from I he account of which they form a part. That account has two 
sides to il, till, one iieadi'd ‘ amount adv anci'd,’ and the other amount received.’ 
The amount dill' varies from tiini* to time, [130] and depiMids upon the relation 
of till' amount advanci’d to flu* amount I'cci'ivcd. In tJie present case no sum is 
entered under the head of ‘amount received,’ but. that is a.n accident and makes 
no dirferenc.e in considi rin.n the iiuestion as to what is the nature of tho docu- 
ment which is oircred in evidence. ’’ The onlv dilferer.ce between that case and 
the one now hefore us is, that, in the headinj^ of tho ‘ amount received,’ there 
are two ])aymenls on the. p.irt of the debtor, amountinj^ in all to Rs. 100. 
Rcinj^ accordiiif;l>- of opinion that the document in this case is not a “ promis- 
sory note,” we tliinU that the judgment of the lower Appellate Court is correct 
and dismiss the aiipeal \vith costs. 

^Ipjycal dismissed. 


NOTES. 

[UNSTAMPED SIGNATURE IN HATCHITTA ACKNOWLEDGMENT 

.SV,- .ilsu IIS7S) I (’.U. SS-J . (1.SS7) 1.0 c.il. IC.i! ; ('.:il. 7S9 \C, C.W.N. 015 15 

I ( . i7M ] 
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EllTAZA HOSSKfN ifcc. V. liANV MISTllY [188‘J] I.L.R. 9 Cal. 131 


[9 Cal. 130 11 C.L R. 393] 

ArPElifiATH (MVIL. 


77//* I nil June, ISS'J. 


I'UKSENT : 


Mk. Justice Tottenham and Me. Justice O’Kinkaly. 


Ertii/Ji IFosseiii and another Defendants 


rersiis 

Bariy Mistry Plaintilf. 


Suit for jinsHessioii - Preoiou.s (hspn^sessinit * LinrJulion AJrerse /iDssession- - 

Onws. 

Whore, ill a suit for the n'cov(‘r\ of l.nul, b.is-'d on Ut Ic, thr pl.iini iff that ho 

has 1)0011 in poss(‘ssioii of thi’ lan<l .ind w.is (] 1 s|»(Kso-,s 4‘(1 ilii'n'frmn 1 )\ the (lofoiidaiili within 
tiWolvo )oars prior to tlu* insliLiilioii of the Miit, iiion* proof of such possos'-ion will iK)t ho 
snnioioiit to eiititlo the plaintiff to a dccroo. 

ir/sr V. \ni(ri unni^ifiu Khafiton {\'i. H., 7 I. A., 7‘i) lollowed. Ka.rn Manji w K I micas 
(0 (j. Ij. T?., ‘i7H) (lisa.pprovcd. 

Tn this case tlie plaintiff all ei^ed that, from a lon^^ time, he had a dwellinf^- 
hoiis(j on six katas of land in Mou/a Ally.i^iin”e, the inoperby of Jui^i^ininatli 
Sahoy and other ])roiiriotors ; that t’no di.fendnnts dispossessed him of a 
l)ortion in the month of Novenilxn* 1877 : and he instituted the jiri^sent 
suit on the IKth of ^larch 1879, claimiiu* an adjudication of his rij^ht 

to the land on the f^round of lonj^ previous poss/'ssion. 'Fhe defence 

[131] was, tliat tiie land claimed was the defendants’ land, and formed jiart 
of the defendants’ Mauza of Koheehpore. The Afunsif f;ave the plaintitf' a 
decree for the |)ortioii cla-iined. On ajipeal, the Sidiordinate JudLie found that 
the defendants had dispossessed the jilainiilT as alle.^ed ; that tlm jihiintiff had 
not ])roved twelve years’ possession prior to the act of dispossession ; and he 
remanded the case to the lower Court in oi-der that tlio Munsif should find on 

the evidence as it then stood, whether t!ic disputed land formed part of l\rauza 

Allyj^unj^e or of Mauza Ilolieehpore. This the Munsif was unahle fo do, and 
the Aiipellafe Court holdin^^ that the pi*evious iiossession of the plaintiff thiew 
upon the defendants the onus of showlni^ title to the land, ^hive a decree in 
favour of the i)laintiff, citing' Kawa Mauji v. Khoiras Nussio (o C. Ij. R., 278). 
The defendants apjiealed to the High Court. 


* Appeal from Ajipellate Decree, No. ai.S of ISiSl, af>.iiiist the doerei' of Moiilvi Ujih.*/ 
Ahdool Kiiroeni, Subordinato Judge of Hli.ig.ilpoiv, dated the ‘20tli Deeeiiihi'r IHs’O, afliniiiiig 
tile decree of Moulvi Ameer Allv, Sadder l\raiisif of that District, dated the I2th September 
IH7U. 
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I.L.R. 9 Cal. 132 khtaza iiosskix Ac. r. uanv MisTin [18821 


Tito Judgment of Uio (!om t (Toti’iiniiam iiml O’KrNKAr.v, was 

dulivuKjd by 

Tottenham, J. Wc^ l.hitjk tluit llui Jijd;4nieiit of the lower Appellate 
Cloin t io this eiiso cannot he supjioi tiMl. 

The (iiiestion in dispiil c' w;is, wht‘ther the land belonged to I lie village of 
Allygungij or that of I loIxMdipore. Tlie iilaintitf siuul to recover it on the 
ground that il> belonged to All\gung(»; and that Ik? h(?ld it undei- the ])i'o|jrie- 
torsof that Maiiya. ind fora long tin;-.* It, thei’C'foro, was incinnhr'nt upon 
him, in our ojiiiiion, to la-os e eil Ihm- th.il, ihe lanil in laet belonged to AlKgiinge, 
or that he had (*n|o\ed possession of it adveisel^’ to the defendants for at least 
twelve? years. 1"h(? proprietors of AlUgimge were not ])arties to tin? suit. The 
projirietors of Hoheehpore were? the delendants. 

The lower .\ppellate Coiii t found as a fact tliat the plaintiff had not made 
out twelve years’ a.dv(Ms(! ])oss('ssion. The Subordinate Judge, therefore, 
remanded the raise to tin? Mimsif lt>r an onrjuiry as to whicli mauza the land 
belonged. The result was that t he l\runsil professed himself unable to detor- 
ininc that iioint. The Subordinate Judgr? agreed witli him that upon tlie 
evidence, it was not possible to sa\ to which mauza [132] the hiTid belonged. 
Jhit it must he ohservr’d that, h\ his remand ord(?r, the Subordinate Judge liad 
jirecluded the parties from arldiirjing (*vi h3n(*(? on the point wliich had to he 
determined. It. does not follow, thrur’loirg lliat if an oiipoi'tunity of adducing 
all tiu? ovidencr' available had he(?n givr'ii, therr? might not have h(?en enough to 
enable both Dk' Miiiisif and the Subordinate Judge himself to come to a decision 
U]i()ii t.lu? point. Mill the lowrn- .Appelltitr' Court api?arentlv thought it 
immateria.1 which mauza conpu-isr'd the land in rpu'stion, for it thought that it 
could decidr' in the plaintil’f s lavoiu’ ujion thr? strength of a decision of a Division 
Jionch of this (Jnurt in the raise r?f A'e/rvr Manji v. Khoiraz Nttssio (5 C, L. 
li., 27S). I’iir'n* it appears to ha\e been ladd t hat a plaintiff’ having once 
estahlish(‘d that hr' had her?)] in pos.-.ession and had l)i‘cn dispos.sess(3d, his 
l)ossession was (Mioiigh to prove his title fanr, and to tlirow upon the 

other side thr? hurdrni of proving a hetler title. In this case the Suhordinate 
Judge found tliat tlie plaintilf Inui Ix'en in ])ossession, and that ho had been 
dispossesserl, and ho lu;ld, that ukm'o iiossession was sufficient evidence of title, 
and it was for the oMkm’ side lo ponr? a better title?. The defendants having 
failed to prove a hettiM, tin? Subordinate Judge conifij-med tlu? decree of the 
first Court. Hut. tin; decision of this Com!., to which the lower yVtipellate 
Coui’t ref(*rs, is not in accordance with the dr'cision of the ]Vivy Council in tho 
case of A hicrrumiissd K/iahnni ( M. JC, 7 1. A., 73). ^riieir Lordships 

quoted and approved of the observations made in the (;asc before them hy the 
Judge.s of this Court, to the r'ff'ect that mere possession would not prove any 
title, and would not entitle a plaintiff t.» obtain a decrtie for recovery of posses- 
sion excepting under the special Statnt<* which entitles him to recover posses- 
sion if the suit is hronghl witliin a certain time from the date of dispossession. 
But while we think tliat the decision of the lower A])pellate Court cannot he 
sustained, we t.liink also that, the plaintiff’ is entitled to have the suit tried 
uj)on the r(?al point in issue, namel>’, to which moiiza the land in ques- 
tion belongs, to Allvgunge or I loheehiKue ; and for that purjiose the case 
must go hack to the iiist Court. We arc also of o])inion that the pro- 
ri33]prietors of ^lau/a AIKgimge ought to he made parties to this suit. The 
!\[unsif should, therefore, issue a notice to them to show cause why they 
should not he made co- plain tiffs ; and ii. ease they refuse, he should make 
them defendants, so that, the point in issue may he determined in their 
laeseiico as well as in that of their adversaries, the proprietois of tlohoel)porei 
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wlio am already defendants. On their heinj^ in}id(^ parties, the whole case 
will be re-o])ened. Costs will abide the result. 

Cnsr. rrvtanded. 


NOTES. 

[SUIT ON PREVIOUS POSSESSION 

This is Mil oiToncoiis (1'VM-;i()ii. .Sfrr tin- .Nutcs pj *) C.il. Sf), wli it- li is :i precisely 

siiiiiliir OMS<'. Sffi mIko 17 Osil. ‘iriH ; H P.oiii. :i7 1 : l‘J All. IT.; ‘20 ( 'jil. .575) : SC.W.N. 158; 
78 P. R. 1902 ; U R.R. (1H92-1890). Vol. TT ^-.15); 12 C T\T..R.rj5). 

In a suit in ciVctnunif., Iho iiilc is Lli.-it tlir* ])lainliifT must snm'i'd f}n t)u- strength of his 
own title. But it is cnonpfh if the tilli; is ostahlisluul as a;^.iinst Liu* dofcndaiit, and it need 
not btj a title good against all the w{)rld : -fV/r// v. (?liss(iliJ (15)07) I*. (.\ 7:i. The right to 
possession of the plaintiff ina> arise (I) from previou-; pos^i*ssifin and siihsequent dis- 
possession, or (2) from title alone without pre\ ions pf),sfs',ion, as in till* ease of the le.ssco 
suing the lessor; of the purch.iser against tin* vendor, ete., or (:;) sueh a right derived from such 
M person may have to he (*iiforeed against not oiilv sneh ])eisoii hnt against third parties in 
present possession. 

The presumption in favour of pos-ession ajqilies in o.ieh of (hesc c.ises. As regards its 
application to the first case, see the Xoti's to !) ('.il, .‘15) ; as regards the .second, the 

plaint i(T must show a .snhsi^ting nght to siii* not barred b\ Iiinil.Uion ; as reg.irds the third, 
tin* ])laiutifT must begin and I'st ihlidi not oni\ his tnlc. bnl also ihe right to ])ossession as 
against sueh thud party. See as (o onus, etc.. Notes to •.) Cal. 125.3 
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ALTFJilATM CIVrii. 

7V/C fdli Juno, 

PlJKSKXT : 

^^l{. JirSTICE ToTTKNIfAM AM) MK. JCSflCE O’KlN KAhV. 


Puddohihh Ho> l)i)l’nnd}iiit. 

rrrsm 

Ihiingopal Ch:itt(n j«(3 ;ind t>LhiM*s Phi intirfs. ’ 


Act XX of lS()d^ .S'. // J unsdirf/on Lcacc to Sitr- Siat hff ('ovrnintoc. 

A comniittce appointed under Act \.\ of 18(11 niav. withonl li*a .e «>f the Coint previously 
obtained, sue tlieir managi'r. or supia iiilendent, lor d.im igi's for iiii.*,appri)pnation, and for 
.an injiinetion. The ]n’o\ isioiis of Act XX f»t iSdl, s. 11, d'* iu>L .ipplN to '.iieh suits hy the 
committee theinsehes. 


This wis a suit, hy tho meinhcr.s of a coininill.ct.* appoiiitc'd under Act 
XX of 1803, to ohtaiii an injiinetion against the defendiuit, to restrain hint 
from styling himself or acting as sujierinl-endiMit, or fxn/clKf, of the Sutiahadi 
Miith, and to recover from him a hiJ‘go sum of money on account of waste and 
misappropi’iation of the temple-funds committeil h\ him. The facts of the 
case and the contentions I’aised on hohalf of the defendant are fully sot out 

* Appeal from Appellate Decree, No. IT'U oJ 1.880, against tlui decree of .-\. \V. Coehniiu*. 
Ksq., Oftkajiting Jmlge of CuLt:u k, dated the 201 h May 1880, e nitirinnig the dei ree of 
W. Wright, Esq., Suburdinate Judge of tli.iL distiu L, dated tlie IJOth June 1871). 
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TM:i)l)()LA]iI£ JtOY I’. 


in tho jiid^^monl. ol Mr. .) iisiicn T()TLm:N)IAM. M'hn which wjis in res[)ect 
ol' ;i l.(nn|)In of lh(' dt-sci'iption pnividwl I’oi* in s. »3, Act XK of 18()3, was 
institut'd in the Court of the Suhordinat' .liid;;'o of Cuttack without the leave 
of tlio District Jn(l;.;e IniviiiL; hcen previously ohlainod. The Subordinate Jucl^^o 
i-(3rused 1.0 entertaifi th(3 (piestif)fi oi (himsii^es, no leave to sue having been 
obtaiiK'd ; but lui granted the inuiiuifion pmaed for, with costs in i)ro|)or- 
[l34i]tion," citing i'hnnui v. Snhhniua, Mudali (»‘i Mad. II. C. 

K., 3‘M), JiUKU'dlittmi hUnhmndn v. J'ttlakil Krsant I'hn/naudu (3 Mad. H. C. 
R., Ills), SffnI Aiuni Sahih v. Ihunn Sn/nh (4 Mad. II. C. K., 1 1^), L, Vt^nhatam 
N(i.ulii V. Stiddqojxi'unnii f/irr (4 M:uL II. C. R., Itl), and distinguishing J^ocal 
Atjnils of Xtlldli ihl V. lustnnnuind Puftf/vr (S. I). I H IS, pp. i253, ‘2*05), 
On ap|>eMl this decision s\as alVmned, and the M.p])eal dismissed with costs. 
The (led'endant appealed to the High (.‘cairt. 

Mr. 'ririfid.lc foi‘ tlio Ap])L4lant. 

Dahoo Urui ('Itundrr Cdintr/cr and Halioo Uudjica 67/ /ova /A; for the 
Respondents. 

The Judgment of tlui Court (Tottenham and O’Kinealy, JJ.) was 
delivered by 

Tottenham, J. The phiintiIVsin this suit stated that tliey were appointed 
a connnillee undei’ Act XX of IHfid (>f the temple of the idol (li^pinath. 
They s:i.id that the defendant u.is the highest olVicer in the temple appointerl 
b\ the former lo(;al agents and cunlirmed ])y iliems/jlves, and that his duty 
\v'as, under thtjir su])ervision, to look tdler the shchd of the idol and to collect the 
rents, A’C. ddujy sa.y that he liccaiui* i ‘.competent for the discharge of his 
duties and mismanaged aifairs ; r.nd tint., conse(]uer»My, the committee dismissed 
him from olTiee on th(3 loth November 1870. Notwithstanding his 
dismissal, the ]>laintifl's say, that the detendant (iontiniied oxei’cising the same 
rights and enjoying the same per/piisite , and so forth that he had during his 
incumbency as superinl(‘n(k.nt : and tliat he was c:Mising waste of the lU’operty 
of the idol. They therefm’(3 brought a suit asking for an injunction against the 
d(4'e.ndant, directing him not to asyamie the ollicial designation of the super- 
int(3ndent of the idol ; not to t^xercise any authority over the property of the idol, 
and in sluirt not to interl'eie in any wa\ . They also ask for a decree for the sum of 
Hs. 1,HH‘J-114), wliich was the, eslimatev! loss sirstainid hv the idol in consoquoneo 
of [13S] tlu; defi'iidant’s improper exercise of authority suhseijuent to his 
dismissal ; and they ask/Ml for the costs of their suit. 

Tim defendant took various preliminary ol)ieetions to the suit. Ho urged 
that tlie plaintilTs had not disinis'^od him, and that they were not competent 
to dismiss him inuler .Vet XX of 18(53 e ,eept by a suit. He denied the alleged 
misa])])roprial ions and misiminagement : ind with reference to that, ho pleaded 
that the old local agents very judicioudy decided that, after making provisions 
for the nffei ings better than whal the idol had h(3fo''e, and after making arrange- 
ments for the slirhft of the idol, ho should take the Ijalanco of the prolits as a 
remuneration lor Ins labour. 1’hat order, he said, was final ; and, in the last 
paragra,[)h of his written statement, he alleged tliat the idol in question was 
Ids ancest ral family god ; that the dcbuttoi- prop/jrties were given by his ances- 
tor : and that he lias the right and full jjower to manage the sheha and to 
sjiend money. 

At the trial in the Subordinate Judge’s Coi'rt an objection was tiiken that 
the suit uould not lie in tliat Court at all; that, supposing that the endow- 
ment comes under Act XX of 18(13, siah .isiut could only bo brought in the 
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Court of tho District .Tudf’c, and by bis pennissiou. The Suboj'diiuito .Judf>o 
)ield that tlio suit would lie in his Com t, aii<l did not retiuirc tho sanction of 
the District rludf’O, so far as tho i)ra>er for an injunction was concM iitul ; and 
as regaids tho sum claimed as damaMos, tho Subordinate Jiid^(i fomid, /irxt, 
that there was no ])roof ol any such misappropriation as tlie defendant was 
charged with, and hcloikHu, that, if there had hoen any proof of that, a suit 
would not lie without the sanction ol tlie District Judg(j in respect of that 
claim. The result was that tlio Court gave a decree for tlie injunctio?! only, 
with costs of suit in proportion. The defendant appealed to the District Judge 
and took the same grounds, -r/s., that the suit is had in law as having l)oen 
brought in the wrong Court, and without the necessary sanction. He did not 
very clearly take tho ohjection that this propca ty did not come under the 
operation of Act XX of Init he did say that the comniillee had no powei* 

to dismiss him ; and in appeal hefore us it was conteiKhul that that ol)jection 
was broad enough to cover tho objection that tho endownumt [136] did not 
come under that Act. Jiut wtj ma> ohsorve tluit tho ve.ry point of his ohjection 
was based upon the assLim])ti(jn thaf the ca.se would coiiui iiiuha* the Act. 
Unless A(;t XX of JHIPJ goveiricd the ^aidowiiHUit, his olijection that a suit in 
respect of it would not lie, and that if a suit did lie it should he ))rought in the 
Court of the District Judge, would have no ])ossil)]e foundation. District 

Judge conlirinod the decree of the first Court, both as to the injunction and as 
to costs. 

Hi appeal hefore ns four points are pressed upon our atttaition : that tho 

suit wouhl not lie in the Sul)ordinatc Judg(‘/.^ Court, but only in the District 
Judge’s Court, under tho Act; and th it, as the lirst Court found that one 
portion of the claim was had for the r.'iason that it was brought in tho wrong 
Court and without sand ion, the, whole suit should have been dismissed; 
second I u, it was contended that the endownamt was not a. public endowment 
at all, and that the oommilli^e undi'r Act XX of IStJJ had no power to deal 
wdth it or with the defendant ; //o/r/Z/y, it was ct>ntended that bh(‘ decree was 
ha.d, because while it prohibited the ilel'endant from eontinuing the manage- 
ment of the servic(3 of the idol, it made no provision for anybody else to do so; 
and was objected that tho order as to costs was wrong. As to the 

tliird objection, ctn.j as to the etI'Lct of the tlecroe, we think it unnueessar> to 
discuss that point, at any lengtii, l)ecause it does not seem to us to he 
comjietent to the appellant to object to tiu*. decree t)n that ground. If it wms 
riglit so far as the injunction against himself goes, it does not matter to him 
wlio succeeds him, or whether anyliody is ajipointed or not. 

On tho lirst point, crz., as to tho jmisdiction of the Suhoidinate Judge to try 
the casii, we think, upon the constructifm which we i)iit ipion the act, 
and looking to the authorities on tho subject, that there is no doubt 
wJiatevtM' tha.t this suit w as properly hi ought in the Subordinate .bulge’s Court, 
and tliat it did not reipiire I he sanction of anybody. The section relied upon 
by I ho appellant is s. 11. Wo think that that section is meiel> an enabling 
section intended to allow’ suits to be brought b> any person interested in the 
tindowment, against tho members of the committee themsi'lves ora-nv et those 
who are engaged in managing ov sujairintonding the affairs of the 
[137] endownnerit. We think that it was not intondid by that section to take 
fl‘om the committee the power wdiich would h(» inherent in thiMii of their own 
authority to bring a suit in tho (mliiiary (k)urt against the manager in respect 
of mon(3ys misapi>lied. We have been referred to various cases which tally 
support the opinion w'c have formed. On this point, therefore, wo think that 
the appeal fails. 
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I’lioii SIS io the (piesLion whether the emlowmont is a public endowment 
within thii seope ol Act \X of or w'hethei it W’^as the private property 

of th(3 (lelerulant, wmj liave hi“(in asked to rtninind the case for tlie trial of tliis 
])oint, or (jIscj to say lliat, as the ori^*inaI ilefendaiit is now' dead, and the point 
w'as not clearly raised nnd ciecidetl in tlie Courts helow, there is no binding 
d(!cision upon that point, and thaX it remains opcm for future litigation. 

We tliink we ought not to assent to this course, because wo think that 
the original d(;fendant, who was the person to raise the issue, and to insist on 
having it tried (Uit, il he thought lit lo do so, did not I'eally in his written 
statenuint contest tlie fael. that the endow nicnl was governed by s. 3 or 4, as 
the case may lie, of Act \X. We find in various portions of his written state- 
ment that he expressly admils that he has been acting as suiierintendent 
appointed l»v the committee under Act XX, and by the local agents before 
them. In paiagraiih (‘specially, he exiiressly states that he wuis allowed 
by the previous local agents to a[>i)ropriate to himself, as rernunei’ation for 
his labour, the halance that remained after jiroviding for the altrha of the 
idol ; and at the trial he jirodiKuMl a proceeding of the Deputy Collector of the 
year IHlh, and a jaoceeding of the Commissioner of the year 1851), wdiich 
(dearly set out that he was a[)j)ointed by the Collector as hjcal agent. Wo 
think, tluii’cfore, that it is much too late, and it was too late even at the com- 
mencement of the suit, for the defendant to pr(jtend that he was independent 
of Act XX of 1S()3, and we must, th(U(‘fore, disallow’ tliis point of the appeal. 

The only matter as to which we think that the defendant has ground for 
complaint is as to the matter of (josts ; in lliat, w'hile he has been saddled with 
*thc costs of the suit so far as it w’as [138] decided against him, ho has not 
been aw'arded costs on the amount as to which the suit w'as dismissed. The 
suit was mainly brought for an iniunclion a, gainst the defendant. That ho 
got, hut, besides that, the ]>lainlilVs claimed a considerable sum, nearly 
lis. 2,000, as damagt s ; and that ]airt of the claim was dismissed. The order of 
the Court below was ikjI, as the a|)pellant appears to imagine, that he should 
])ay costs to the plaintiffs on the whole amount of the jdaint. 

The order was liiat ( 3 osts should ho given in proiiortion. 

Accordingly wo find in the sch(3dule of costs only Ils. 10 w'cro paid in as 
the stamp-fe(j for the plaint, hut Hs. 80 havi.* been allowed as pleader’s fees. 
Nothing has hivii allowed t(^ the defendant in res])ect of the large portion of 
the claiiii which was dismiMsed. The (Courts below' have given no reason for 
departing from the usual ride in such cases, and it may probably have been 
by an oversight that they made no order for the defendant to got his share of 
the costs. 

We think it right to amend the decree by saying that the parties will get 
their costs in iirojiortion to their success resjiectively. The costs of this 
aiipeal w’ill follow' the sam(‘. 

Appeal chsmisHcd . 


NOTES. 

[Sec (landpdti Jf/cr's Religious Endowments (1905), Eiist Kdn., pp. 15, l;J5, ISfi.] 
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[9 Cal. 138:7Ind. Jur.2S6] 

APPELLATE CIVIL. 
The Olh June, IHHJ. 


Present ; 

Sir Bichaiu) (Iarth, Kt., Chief J ustk'e, and Mr. Justice 

McDonklu. 


Ynsuf Ali and others Plaintiffs 

versm 

Tile Collector of Tippora Defendant. ’ 


Mahomedan law - Gift, Requisites! of — Gift in futuro. 

, Under the Mahomedan law a gift is not valid unless it is accioinpanied by possesaion, 
nor can it be made to take eflect at any future definite period. 

A document, containing the words “ I have executed an ikrar to this ofToct, that, so long 
as T live, T shall enjoy and possess the proiH'rtios, and that T shall not sell or make gift to 
any one : but, after my death, \ou will he the owner, and also have a right to .sell or to make 
a gift after my death,” /teZd, to be an ordinar\ gift of property ‘in futuro,’ and as such 
invalid under Mahomedan law. 

[139] Thk facts found on rornand in this case, after tlio hearing on appeal to 
tlio High Court, were as follows : — 

That one Bluini Behi held an absolute interest in certain ])roperties given by 
her husband and in other properties which she luul acquired by purchase out of 
funds allowed to her hy him ; and that she, being childless, out of natural®' 
love and affection, agreed to, and on the 19th Hhadro 125;^ (3rd September 
1846) entered into an ikrar, under which she took a life-interest in these pro- 
perties only, tlie remaining interest going to one Asfunnissa, another wife of 
Buksh Ali, the mother of the defendant ; the words used being “ 1 have executed 
an ikrar to this effect, that, so Jong as 1 live, I sliall enjoy and possess the 
properties, and that I shall not sell or make gift to any one ; but, after my 
death, you will be the owner, and also have a right to sell or to make gift after 
my death that this ikrar was duly executed by Bhani Bebi, and was explain- 
ed to her, and that there was absolutely no trace of fraud in the transaction. 
The defendant, who was a lunatic, was represented by the Collectoj* of Tij)pera, 

This ikrar was impugned by the plaintiff’s, who were the brothers and 
sisters of Bhani Bebi, and they disputed the order of the Collector, who had 
ordered the defendant to be registered as proprietor of the properties. 

The point on which the case turned on appeal before the High Court was, 
whether such a voluntary relinquishment of her ju’opei ty on the part of Bhani 
Bebi was valid under the Mahomedan law. 

Mr. Ghose (with him Mr. Amir Ali and Moonshee Scrajul [slam) for the 
plaintiffs contended that the ikrar was invalid, as under the general rule of 
Mahomedan law, any gift to bo valid must be accompanied by immediate 
delivery of possession, sec Chap. V of Macnagh ten’s Mahomedan law, p. 50, and 
Baillie’s Digest of Mahomedan law, p. 250, 2nd Bdn. ; and that a gift cannot be 
postponed so as to make it take effect at any future definite period — Bajah Si/ud 
Enact Hosscin v. Ranee Boshwi Jahan (5 W. E., 4), and on a])peal, Khajoo- 

* Appeal from Appellate J)eeree, No. J294 of 1879, against the decree of J.C, (redd(>s 
Esq., Offieiating Judge of Comilla ill Tippera, dated the 10th March 1879, reversing the 
decree of Baboo Umachurn Kastogiri, First Subordinate Judge of that i)jstrict, dated the 
28th June 1877. 
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roonisHa v. Jiotrshan Johan (l. L. li., 2 Ciil., 184). [140] As to immediate 

delivory of possession, see Alnuloonissa Kliatoon v. Avio/roomssn Khatoon (9 
\V. H., 207), Obedur Itcza v. Mahoviod Mnnoor (10 W. R., 88), (rulavi Jafar 
V. Maslndin [1. |j. R., lioinl)., 2.‘18 (212)1, and Khadcr 11m sain Sahib v. 
lliissuin liofjinn Sahiha (b Mad. IT. C. J?ep., 114). Tlio case relied on by the 
oiluM’ side \vill bo Nairab Uinjad Alh/ Khan v. Massamut Mohayndco Beijum 
(11 Moore’s J. A., 517), but the ])rese.nb case cannot bo ^werned by it. The 
case of Josinmt Snui/'ro Sintijoo v. Jet SnujJoe L'd)l)y Shajjeo (JT Moore’s 

1. A., 245), cannot be distinj^nisfuid from the present ease, audit was before the 
Privy Council at the ti ial of tluj case of Nawab Uvijad All}/ Khan v. Mussa- 
mat Miduundoo lioijam (\\ Moore’s J. A., 517). The Privy Council did not- 
iritend, in the case of Nawab (■mjad Alin Khan v. Mussnviiit Mohuirulee Begiim 
(11 IMoore’s I. A., 517), to de])art from the rule laid down in the case of 
Joswnnl Sinaiee Ubbij SuKu'or v. Jet Snujjoe Ubbij Sinqjcc (ij Moore’s 1. A., 
245). This ikrar is not a testamentary disposition ; tlio lej^atoe has not enjoyed 
l)ossession, and Mum-q is no consent oi the heirs; the donee in this case pre- 
deceased the donor. Tlui Mjihoinodan law does not contem|)lato any other kind 
of disposition than a j^ift and a testamcntar> disposition. I'o show that the 
Mahomodan law is applical)lo, .svv* thccas(5of Zahorooddeen Si rdar y , Baharoolah 
Sircar (W. R. for 18()i, p. 185). 

The Olliciatinf^ Advocate-General (Mr. Phillipa, with liiin Baboo Anoda 
Pcrsliad Banei jee) for the l\(!spondent. 1 submit the deed was a kind of fa?nily 
arrauf^ement, and is not in any way j*overned by Mahomedan law. It is not 
in form or su))stanee a f^ift ; it is merely a deiinition as to what tlio wife’s 
•status was to be. Jt does not coriKJ within the deiinition of ‘f^ift’ according to the 
Mahomedan law, and if so, the Mahomedan law is not applicable. There are 
a number of CM ses wliid) ar<^ not conttMuidated l)y Mahomedan law.suclias trusts, 
Sic* ; but they arci valid nevertludess. 4’he case cited- Zohoorooddoon Sirdar v. 
Baharoolah SnrariW. H. foi* 18()l,p. 185) —came witliin the definition of ‘ inheri- 
tance,’ the will there was ca])al)le of being revoked at any time during the life of 
the donor. [Ol] If the rule of equity and good conscience is sullicient to let in 
the Mahomedan law' of gifts in the case of Mahoinedans, then, under that prin- 
ciple, the law’ of every nation with regard to gifts W’ould be applicable in our 
Courts. A general rule of equity, w hich is apjdicable to Mahoinedans, is laid 
down in Stapilton v. Stapifton (Cited in White k Tudor, bT(]. Cas., G40), that 
family arrangements do not come w’ithin the rules relating to persons 
dealing with reversionary interests, and in the absence of undue influence on 
the part of the parent, will he binding. The transaction in the case of Natvab 
Umjad AUij Khan \\ Mnsmmut ^lohinndoc Brqum (11 Alooro’s I. A., 517) is 
much the same as the transtici ion in the pi*esent case. That case was heard 
in Oudo liefore the transfer to the Bast India Company, and it was for that 
reason that the Mahomedan law’ w’as applied. 

The Judgment of the Court (Gakth, C.T., and McDoNELL, J.) was 
delivered by 

Garth, C.J.- Wo thought it right in this case, when it first came before 
us on second appeal, to send it back to the District Judge, for the purpose of 
having these two material iioints more clearly ascertained : 

\st — What interest had Bhani JTibi in the properties given her by her 
husband, and those purchased with her own money, at the time when she 
executed tlio krar of 1253 ? and 
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%id — Under what circumstances, and for what reason, did sho execute 
that iki ar 

Upon these points tlic District Judge has found : 

1st — That Bhani Bibi liiid an absolute, and not a life, interest only in tho 
p:operty in dispute up to the time when she executed tlie ikrar of 1253 ; and 

^mUy — That the ikrar of 1253 was executed at the solicitation of her 
husband, but without an> undue influence or fraud. 

He says that tho reason for her executing it seems to have been that, as 
sho was then pretty well advanced in life, and nad no children, her husband 
was anxious that tlio property which [142] he had Ixistowed upon her should 
not i)ass away from his own chihiren. lie, therefore, induced her to convoy 
it to herself for life, and after lier death to his children by his other wife. 

Tlic District Judge finds, moreover, that the instrument was executed at 
Bhani Bibi’s own residence, and in the presence of her husband, without any 
of her own relatives being present ; that it ,was read over to hej* before sho 
signed it ; and that as to any fraud, compulsion, or umiue influence, except tho 
‘ anurah ’ of her liusband mentioned l)y the witness Doorga (Jliui-n, thero is 
absolutely no trace. 

These findings of tho Judge completely dispose of the two material points 
wliich were raised before us on the former occasion, it is now clear that 
Bhani Bibi liad an absolute and not a life (istate in tho pJoi)erty, and that tho 
ikrar was not made in settlement of any dispute, or by way of compromise. 

We thought it not improbable, that some dispute had arisen in the family 
as to whether she had a life-estate or not, or as to wluit her i’ights in tho^ 
property really were ; and if that had been so, and if tlie ik)*ar liad been made 
for the purpose of settling those disputes, there might have been a good consi- 
deration for it. But these doubts are now set at rest b> tlie finding of the 
District Judge. 

Wo have, therefore, only to decide, as a matter of law, whetlier such 
voluntary relin(|uishmcnt of her ])rop(!rty on the j)art of Bhani Bibi was valid 
in ])oint of law ; and as to this it has been contended by the appellants : 

-That, by ^fahomedan law, a gift cannot l)e valid unless it is accom- 
panied l)y i)Ossession ; and 

2;zr/-— That it cannot be made to take effect at any future definite ])eriod. 

Thero certainly seems no doubt as to tho cori-ectness of both these pro- 
positions. They are laid down very clearly in Bail lie’s Digest of Mahomedan 
law, pp. 507 and 512, and ifi Macnaghten’s Mahomedan law, ]». 50, Chap. 
V, paras. 3 and 4 ; and they are confirmod and excm])lifiod by several authori- 
ties to which we have been referred. See Sairah I'Nijud Ally Khan v. Mas- 
samnt Mohumdoii linjum (11 IMoore’s I. .A., 517), Klualcv Hussain Salii h V. [143] 
Hussain Bcfjuni Sahiba (5 Mad. 11. C. Eep., 114), liajah Sijud Knnrl Ilossrin 
v. Bailee Boshun Jahan (5 W. K., 419), and Kliaiooruosnissa v, liowshan Jelian 
(I. D. R.. 2 Cal., 184). 

Indeed, the Advoeate-Ceneral, who a])poai-ed for flic respondent, scarcely 
attempted to dispute tlie general correctness of these j)io|;ositions. But his 
main contention was, that the deed of gift by Bhani Bibi was the lesult of a 
family arrangement, and that,- being of Unit nature, wc ought to J)I■e^.ume that 
it was made for good consideration. 

There is no evidence, Jiowever, that it was' the result of a family arrange- 
ment; and certjthdy the fi?uling of the lower (.\)urt, wdiich was' ilirected to 
enquire into the circum^tanees luidei which it wais made, ,affojds no ground for 
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that supposition. Thu disposition of tlu; jn-opurty was mado by the lady at the 
request of fier luishand, and promptecJ, no doubt, by a very proper motive. She 
felt f»rateful to him for the i^onerosity with wliich ho had treated her, and was 
very ready to carry out his wishes i)y sociiririf; (as no doubt she intended to 
do), the reversion of tlie jiroperty after her death to hot* liusband*s family. 

There is nothin^^ so far as wo can see, in the form of the disposition to 
distinj^uisli it from an ordinary gift of |)roperty in fiUiiro ; and, as such a gift is 
not valid hy Mahomedan law, we must need reverse the judgment of the 
Court below, and eontirni that of the Subordinate Judge with costs. 

Appeal allowed* 


NOTES. 

[MAHOMEDAN LAW GIFTS IN FUTURO - 

Srr alM) (lUOrJ 7 Horn. h. R. :m ; ‘2 ISl ; 10 Mad. 1!K> ; 2‘2 liom. 489 ; 14 All. t‘29.] 


[9 Cal. 143 : 12 C L.R. 34] 

APPEIiliATH CIVIL. 

T/fc LHli Apnly 

Phesknt: 

Mu. Justice Mitter and Mu. Justice MAciiEAN. 

Shoo Sunkur Sahoy.... 

cersuii 

llridoy Narain 

Sit /I for (IdnuKjes Spiitlimi vlanns -Civil Crocetlure Code (Arl X of 1S77), 

H. a. 

On tli<! ‘27th .loist 1*280 F, S. (‘2nd .funn 1879) tho plaiiitilT bmuglit a suit to recover 
daiiiJiges for the broach of a contract on the! ])art of the defcnd.int, for not having jnadt; over 
possession to him of certain bMscliold ))roprrtics, the [144] damages claimed being for the 
profits accrued due for the Near l‘2H:i F. S. (l875-(i). In this suit ho obtained a decree. 

On the *21st Joist 1‘287 F. S. (I Ith Juno 1880) the plaiiitiil brought another suit against 
the defendant to recover damages for the profits accrued for the years 1‘284, 1286, and 128G 
P. S. (187(5-7 to 1878-9). 

Jfeltl, that the pLiiiitiff shoiilj li.ivc iiududed the damages for the years 1284 and 1286 
(1870-7 and 1877-S) in liis former suit, and th.i* he was debarred by s. 43 of Act X of 1877 from 
including in liih second suit any ])ortion of his claim for damages which had accrued duo at 
the tinu' (^f the institution of his first suit, and for which he had omitted to sue ; hut that 
he was entitled to recover damages for the year 1 ‘280 (1878-9). 

Tartirk ('littuPi t Monha ft'c v, P(tnchn Mt.hnn Dfhtffi (1. L. R., 0 Cal., 791) followed. 

Thp: (lofoinhint. (Ui the JOth Shrahim 1‘2H2 S. (^Ist July 187/)), executed a 
ticca pjiM.a iu fatour of the plaiiitiil, ami i hereby leayod a certain mouza to him 
at ail annual jama of Rs. d,7I I- for a term of tdevcri years, hegirming in 
187/)-t>) ai.d omliiig in (I88b-7). 

* \ppe.il f oin Original Dc'-n-e. No. 3 MI I 8 s 0 . against the decree of Batoo Koilaab 
Ciuindcr ^tookerjee, Bubonfiiiiite Judge of Tirjipot. dated the 3 rd September 1880 . 


...Dofondant 
Plaintiff. ‘ 
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The clefendarib, however, no^locfcod to ^jive possession of the land leased to 
the plaintitl' and the latter brought a suit for ])ossossion, and obtained a decree 
giving him possession ; and after appeal, was put into possession on the 18th 
June 1879. The plaintil! then, on the 27th Joist 1280 (2nd Juno 1879), 
brought a suit against the defendant to recover damages for the year 1283 
(1876-6), during which year ho had been kept out of possession, and obtained a 
decree on the I6th July 1879. 

On tlie 21st Joist 1289 (18th Juno 1880), lie again sued to recover 
damages and interest for the years 1281, 1286, and 1286 b\ S. (1876-7 to 
1878-9) during which time he was kej)! out of possession. 

The defendant contended that the claim in this latter suit should have 
been included in the former suit, and it not being so included, the suit was 
barred under s. 43 of Act X of 1877. 

The Subordinate Judge hold, that the claim for damages was a cause of 
action recurring year by year; that the claim in suit related to a claim 
subsequent to the period covered in tlie former suit ; and that, therefore, the 
suit was not barred under s. 12. He also hold that the case was the converse 
of the illustration to s. 43 of the Code, and that, inasmuch as no claim 
[1463 for damages for the year 1286 (1878-9) could have been raised in the 
former suit, ho gave the plaintiff a decree for the gieator part of the sums 
claimed by him. 

The defendant appealed to the High Court. 

Ilaboo (Jiinoda Pershad liitnerjec and Ibiboo MolicsJi Chundcr Ckoivdhry 
for the Appellant. 

Baboo Cfiunder Madhub Uliosr, ^Ir. C. (Imjary, and Mr. M. L. Sandcl 
for the Kespondent. 

The Judgment of the Court (MlTTKKarid Maclkan, JJ.) was delivered 

Mitter, J. — This is a suit for the jocovery of damages from the defendant 
under the following circumstances : — A ticca patia was executed hy the defend- 
ant in favour of the plaintiff on the 13th Shrabun 1282, stiiiulating that the 
])laintiff should remain in possession of the projjerty leased from 1283 to 1293 
on a fixed rent, wliich was to he applied to the payment of (Jovernment revenue, 
the interest upon the zui ijeshgi-money, ami other charges. The jiossession 
of the leaseliold proi)erty not luiving been given to the plaintiff, a suit was 
brought to recover ])ossession, and a decree was pjissed in Ids favour on the 
19th of December 1877. On the 2nd of Juno 1879, corresponding with the 
27th Joist 1286, a suit for the profits of the ticca lease for the year 1283 was 
brought by the plaintiff against the defendant, and a decree was obtained. 
The present suit was brouglit for the profits of the ticca for tlie years 1284 to 
1286. An objection was taken in the lower Court that tins suit was barred by 
the provisions of s. 43 of the Civil Procedure Code of 1877. This objection 
was overruled in the lower Court, which deci*eod the plaintiff’s suit. In 
appeal this objection has been again taken before us, and wo think that the 
contention of the appellant uiion this point is valid, so far as 1 he claim for 
1284 and 1285 is concerned. It is supported by a decision of this Court in 
the case of Taruck Chnudi’i' Mouhn Punch n Moluni l)(]hiia [\. L. R,, ii 
Cal., 791). That case is nob distingiiishahlo Irom tlie present in any respect. 
That was a suit for rent, and the jnesent is [ 146 ] a suit foi- damages, and ii 
there be any distinction, the distinction is against 4-lie plaintiff. Section 13, as 
it stood when the suit of 1879 was brouglit, was to the following effect : “ Every 
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suit shjill irutliulo the wliolc of the chiifii arising out of the cause of action, 
hut a phiintiCf, etc., etc. If a plaiiitilT omits to sue lor, or intentionally 
reliiwpiish any [jortiou of his e.laim, he shall not afterwards sue for the portion 
so omitted or i‘elin(iuishod.” 

Now what was the causci of action in the former suit which was brought 
on the 2nd of June 1H70? The cause of action was the hreacli of contract on 
the part of the (h;fcndant in not having made over ])ossession of the leasehold 
pro])Oity to the plfiintill. 'I'he particular amount which should have been 
chiimed in that suit was tlie amount of damages which liad then accrued from 
the wrongful act of the (h'fendant. In measuring the amount of the damages, 
if the plaintitl chose only t<j include tluj profits of ho certainly cannot 

bring a scujond suit, h^r any jioi tion t>f the claim which liad thus accrued due, 
and for which he omitted to su(‘. 

The suit, was hrouglit in the month of -Joist I2Sf), and it was incumbent 
upon th(', plaintil’f, under s. 4:1, f.o include in his claim the wliole amount of 
diimages sustained hv him up to the date when that suit was brought. There 
is no (pa!sti()n that tin; damages for the years 1284 and 128o had then accrued 
due, l.heiefon^ the plaintiH' caimot successfully claim these damages in tliis 
suit. Jhit it lijis been further cf)ntended that the damages for the year 1280 
also luul ace.rued diuj then, l)ocaus(i the suit was brought in the last month of 
the agricultiir.d year 128(). Hut we have no evidence on the record from 
which wo can say that, on the 27th Joist 1280, the plaintiff, if he had been in 
possessio?!, could have realized the whole or any portion of tlie rents and 
profits of that year of the leasehold pro])erty. Then it is further contended 
that tlie plaintiff could have at l(»ast claimed the interest duo to him up to the 
inontli of Joist 1280, and that, therefore, to tliat extent the claim for the year 
1280 should he disallowed. 

Now, ill the foriiKu- suit for the damages of 128,4, the Court decided 
that, according to the terms of the agreement, ilui [07] interest would not 
fall flue till tlie end of the year. The parties are hound by that decision. 
Therefore 110 iiortion of the claim for 1280 is shown to have accrued duo on 
the 27th Joist 1280, when tlie first suit for damages was brought. This jiart 
of the claim is, therel'oro, not alfected by the provisions of s. 43. 

The plaintilf lias taken objection to the linding of the lower Coui't as to 
the amount of damages, hut wo are of opinion that there is no valid ground for 
imjiugning the corri^ctness of the lower Court’s decision upon this point. 

We, therefore, reverse the decree of the lower Coui t so far as it relates to 
the years 1281 and 1280, and dismiss the plaintilf’s suit for these years. The 
ilecree of tlie lower Court in resiiect of the year 128G is cordirrmed. The plain- 
tiff wall pay and receive costs in both Coui'ts in ])roportion to the claim 
dismissed and decreed. 

Dr O'er modip'rd. 


NOTES. 

[Tills r.isi' was afflpmed l.y tli.? P. ivy Ckuik-iI in (18BS) i1 Cal. 482. See nUo (IMH.’i) 12 
C,.l. ;t:w : (IH-jI) l!) Cal. C-IS ; (liJOl) 7 lioiii. h. li. 107 : 20 Iloin. 107.] 
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[9 Cal. 147 12C.L.R.418] 

APPELLATE CIVIL. 

The loth Jtilt/, 

PkesKNT : 

Mr. Justice Mitter (Offk^iating Chief .Justice) and Mr. .Iustice 

Norris. 


Guncsh Dass J*iaintiff 

versus 

Gondour Koonni Defendant,. ' 


. Breach of contract in planiimj trees on Uuul tel for (ufriculiurnl purpo- 
ses — Ben<j. Act VIII of ISOO, s. U7 Act X of 1S60 — Limitation Act (XV of 

1H77), schcd //, art. 

Section ‘i7 of Ren". Act VTTI ot ISO'J only relates to such suits jis could !)(» brought either 
by the landlord or tenant under Act X f)f 1 859, and will not apply to an alternative claim, 
put huavard in a suit for ejectment, to compel the defendant to reinoM; trees from certain lands 
leas(‘d to him for agricultural purposes. Article l‘20 of sehed. ii of Ai t XV of 1S77 is applicable 
to such claims. 

This was a suit brought on tlio 18 tli D>sack 1 280 (lOth Auril 1879 ) to 
ojoct the defendant from two ])lots of land, on tlie ground tliat lie had eommit- 
ted a bleach of contract in planting trees on liis land which had been leased 
out to him for agricultural imrposes oidy. 

[i48] The plaintiff alleged that the trees were planted on plot No. 1 in 
1284 E. S. (1870-7), and on plot No. 2 in 1281 h\ S. (187:M), and ho asked 
that the defendant might bo ejected, or in the alternative that the defendant 
might bo compelled to remove} the trees. 

The defendant pleaded liniitation, contending tliat the trees wore planted 
on plot No. 1 in 1282 F.S. (1874-0), and on plot No. 2 in 1271 R S. (1800-7). 

The IMunsif found tliat the suit in resjicct of plot No. 2 was ban*ed by 
limitation, more than twelve years having elaps(*d since the trees were ])lanted ; 
but as regards plot No. 1 he hold, that the suit was in time, and therefore gave 
the plaintiff a decree, ejecting the defendant from plot No. 1, and ordering the 
removal of the trees. 

Both the plaintill and the defendant appealed to the district Judge. The 
Judges dismissed the plaintiff’s appeal and decreed that ot the defendant, direct- 
ing the dismissal of the wh.ole of the plaintiff’s suit as being baricd by s. 27 
of Beng. Act VllI of 1809. 

The plaintiff appealed to the High Court. 

Baboo Taruck Nath Pa lit for the Ai^pollant. 

Baboo Pron Nath Pinuht for tbo Eespondent. 

The Judgment of the Court (MlTTER, Offg. C.J., and NoRRIS, J.) was 
delivered by 

Mittep, Offg. C.J . — This was a suit brought by the plaintiff to eject the 
defendant from two ])lots of land constitutin;; his holding. The suit was based 

* Appeal from Appellate Dcerco, Xo. 9‘25 of 1881, ag.iiust the decree of 1 l.W. (Jordon, 
Esq., Olliciiiting Judge of Tlrhoot, dated the ‘28tli February 1881, allirming the decree of 
Baboo Birj Alohun I*ersad, Muusif of Durhliuiiga, dated the 27tb December 1879. 
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up()!i tho ^'round that, uiidov a (lontract, or according to tlio custom of the coun- 
try, the defendant was hound to use tho land of his holding for agricultural 
purposes only ; butthat the defendant, in contravention of this condition, plant- 
ed tines upon the land in dispute, and converted it into a garden. 

Theplaintiil alleged that this planting of trees took place in October 187G. 
The suit was brought on the I9th of April 1879. The ])laintiH’ in his plaint 
sought for two reliefs, lie [149] asked first for the ejectment of tho defond- 
ajit, and if the defendant was not liable to he ejected, he next asked in tho 
alternativij that the defeialant should be coinpelleii to remove the trees plant- 
ed by him. 

As regai’ds one of the plots in dispute the Munsif found that tJie planting 
of the trees had taken place more thairtwelvo years before the date of this suit. 
Ho aecoi’dingly dismissed tho plaintilT's .suit in so far as it related to this plot. 
But with rehuence t,o the other [dot he found that the trees were planted on it 
within twelve yc^ars from the date of tho suit, and that, therefore, the suit was 
not barred by limitation. Upon tho jnerits the Munsif finding that tho plain- 
tiff’s allegation was made out. awarded a decree in his favour. 

Against that docriio, which was partly in favour of the plaintiff and partly 
in favour of tho defendant, both the plaintiff* and the defenilant appealed to 
the District Judge. 

The District Judge dismissed the plaintiff’s appeal and decreed that of tho 
defendant, directing the dismissal of tho whole of the plaintiff’s suit, on tho 
grouTul that it was barred by limitation under tlie provisions of s. 27 of Beng. 
Act VIII of 1809. Ho (jame to this conclusion, because, on tho face of tho 
plaint, tho suit was brought more than oJie year after the alleged planting of 
trees. 

Section 27 of Beng. Act V 1 1 1 of 18G9 only relates to such suits as could 
be brought eitlier by tliii landlord or tenant under Act X of 1859. Tho claim 
of tho plaintiff' so far as it socks to eject tho defendant was a claim which was 
cognizable under Act X of 1859, and therefore we are of oiunion that decision 
of the District Judge, so far as it disallows the claim of the plaintiff for eject- 
ment of tho defendant, is correct. 

But s. 27 of Beng. Act VIII of 18(59 will not apply to that part of the 
plaintiff 's claim in which ho seeks to compel the defendant to remove the trees, 
because a suit of that nature was not cognizable under Act X of 1859. There- 
fore, so far as that ])art of the plaintiff’s claim is concerned, the decision of the 
lower Appellate Court is not correct. 

Then the (piostion arises, what article of tho Limitation Act of 1877 
governs this part of the plaintiff’s claim? • 

[130] It was contended on behalf of the defendant that art. 31 sched. ii of 
that Act applies. 

Wo are clearly of opinion that this contention is not correct, and we are 
supported in this opinion hy the decision in the case of Kt lar Nath Nag y. 
Sritimtno (f. \j. K., 6 Cal., 34). In our opinion ai’t. 120 governs this part of 
the plaintiff’s case ; and the lower Apj)cllato Court will have to determine 
whether it is barred under that article or not. 

Wo, therefore, set aside tho decision of tho lower Appellate Court so far as 
it dismisses the plaintiff’s claim to compel the defendant to remove the trees, 
and remand this case to that Court for retrial with reference to that relief. 
The costs will abide the result. 


808 



KDT7N V. MAHOMKI) STDDIK &C. [1882] I.L.R. 9 Cal. 161 

It is admitted that the appeals, numbered from ^)2() to 9113 l)oth inclusive3, 
will he governed hy this decision. The same order will ho made in those cases 
also. 

Cusa remanded. 


NOTES. 

['riiis cjiso wiMi disapproved of in (1899) *20 O.il. 004 l'\ 8 . wUcrtMn Llif. (IntuL followed 
(189(5) -21 Ciil. 1(50 ; (1880) H All. 14(5.] 


[9 Cal. 150 : 11 C.L.R. 440] 

APPELLATE ClVfh. 

The imh July, 

PllKSKNT: 

Mil. Justice Muter (OFPrc’iATiNu Ciiiep Justice) and Mr. Justice 

Norris. 

PMiin Defendant 

vers It a 

Mahomed 8iddik and others Plaintiffs * 

Suit to compel reyi.^tralion -Tteyi^inUinn Art (III of JS7 7), ss. 7d, 77. 

Uiulfi’ tho Registration Act of 1877, a *^101 to coinpt?! registration is inaintainalilo only 
when th(i provisions of s. 77 of the Act have hem coinplij'd with. .\ person omitling to make 
an application to the Registrar as providi'd hy s. 78, within the time* pn)vide(l hv s. 72, 
cannot he said to haves complied with the conditions precedent to a suit under s. 77. Indtipeii- 
dently of s. 77 of tho Act, no suit will lie. 

Bhofjwan Sin<jh v. Khnda Baksk (T. L. R., 8 All,, 897) followed. 

Rant (ihulani v. C/uttcif Lat (1, E, R., 2 All., 40) disscmtcd from. 

Tins was a suit to compel tho defendant to register a ctn iain mokurari lease 
granted to tho plaintiff on tho 27th of January hSHO. The plaintiffs 
alleged that they filed the lease in tho Sub-[151] Registi*ar’s office at Patna 
on tho 31st of January 1880, hut (hat the <lefcndant ajipeared and denied 
execution, and that the Suh-Rcgistrar, on the ffbh of Fehniarv JH80, refused 
registration. On tl]o 8th of April 1880, the plaintiffs applii'd under s. 73 to 
the Registrar to establish his right to registration, hut the Registrar lield that 
the application was made out of time, — i.e., more than thirty days after the 
date of the refusal to I’egister 

Tho plaintiff’s then brought this suit under s. 77 of Act 111 of 1877 to 
compel registration. Tho defendant denied (sxeeiition of tho deed, and contend- 
ed. that the suit was bai'rod. 

Tho Munsif found that a Civil Court could not direct the rogisti’ation of 
an instrument of whicli registration had been refused, and as to which tho 
person complaining of non-registration had not presented an aj^plicatioii under 
s. 73 to tlie Registrar in time ; that such an or«lor would, if made, ovei’ride the 
express provisions of limitation set out in the Registration Act, and hold that 

•Appeal from AppcllaR; T)ecr(*c, No. G72 of 1881, again. st tho decree of ll. Heveridge, 
Ksq., Odriiating Judge of Ratua, dated tin* 27th January 1881, reversing the decree of J3ubuo 
Kodarnath Roy, Third Munsif of Patna, dated the 11th August 1880. 


4 CAI;.— 102 
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tlio suit wjis l)}imj(l, inasimicli as tluj iij)j)liciition under s. 73 was not presented 
within thii ty diiys after the Suh-Eej^istrar had retiised rof»istration ; and that 
the question cr)uld not be contested in a rof^ular suit. The plaintids appealed 
to tlie District Jiid^^e, who overruled tlie Munsif’s decision, holdinf', on the 
authoi-ity of Ham (rlmlam v. CJioleu Lai (I. T.j. R., 2 All., 46), that the 
sections of the Re^'istration Act were merely permissive, and would not exclude 
such a suit as the one hefore liim for the enforcement of the contract of sale, 
which included the oblij^ation to register, and that althouf^h the pljiintiffs might 
have been out of time under the Registration Act, yet they were at liberty to 
bring a regular suit for the [)urpose of enforcing the contract. 

Tlie defendant aj)])caled to the lligli Court. 

Baboo Sahtjnvm S/n<jh for the Aiq)cllant. 

Mr. Twiddle for tlui Res[)ondents. 

Tlib Judgment of the Court (Metteu and NoilHIs, JJ.) was delivered by 

Mitter, J. This is an appc'Jil agsiinst tlie decree of the District Judge of 
Patna, reversing the decision of the Murisif, [152] by wbicb tlie plaintiff’s suit 
was dismissed The decree aiipealed against is in these words : Defendant 

must cause registration of the deed and delivery of it, and put the plaintiffs in 
possession of the thing sold, and then iilaintilfs will pay to her, or into Court, 
the Rs. 20 still due.” 

The plaintiffs brought this suit to compel the defendant to register a 
mokurari patta alleged to have been executed by her in their favour. It was 
alleged in the plaint that the defendant agreed to grant a mokurari patta of 
the property in dis])ute on a bonus of Rs. 100 ; that, according to this agree- 
ment, a mokurari pat ta was executed by the defendant on the 27th of January 
1880 ; that, on that date, Rs. 80, out of Rs. 100, wore ])aid, and the mokurari 
j)atta was made over to the plaintiffs ; that the said document was filed by the 
plaintiffs in the Sub- Registry Office at Patna on the 31 st of January 1880 ; 
that the defendant, in accordance with a summons issued upon her by the 
Sub-Registrar, apiieared befoie that officer and denied the execution of that 
document. The Sub-Registrar, on the 9th of h\5bruary following, refused 
registration. Against the oi’der of the Sub-Registrar the ])laintiffs jireferred a 
complaint to the Registrar, by a petitiofi dated the 8th Api'il 1880. The Regis- 
trar, on the 28th of ^lay 1880, refused lo adjudicate upon the complaint, and 
rejected the a|)plication as it was made more than thirty days after the Sub- 
Registrar’s refusal. Then the present suit was brought on the 0th of Juno 
1880. 

The question raised in the lower Court was, whether, under the circum- 
stances stated above, the suit was mniritainable. 3’ho Munsif being of opinion 
that the suit was not maintainable, dismissed it upon that amongst other 
grounds. The District Judge on ap])oal has overruled the Munsif’s decision 
upon this point. We are of opinion that the Munsif’s decisi m upon this point 
is correct. 

We entirely agiee in the reasons given by the Allahabad High Court in 
HhfKjiran Singh v. Khuda Baksh (1. L. R., 3 All., 397), which supports the 
Munsif’s view of the law. Under the Registration Act of 1877, such a suit as 
this is main' ainable only when the provisions of s. 77 have been complied with. 
The District !]1533 Judge, relying iq)on a decision of Ram (ihnlam v. Chotey 
Lai (J. 1j. R., 2 All., 46), was of opinion that the sections of the Registration Act 
are merely i^ermissive, and that a suit of this nature is maintainable! although. 
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it does not come within the i^urview of s. 77. Tho decision cited by the learned 
Judge fully supports his view ; but with deference to tho learned Judges of the 
Allahabad Court, we find ourselves unable to agree in tlio view of the law 
taken in that case. 

The most formidable objection to tho maintenance of a suit of this nature 
lies in the circumstance that, under the Registration Act, the mokurari patta 
cannot be received in ovicience, because it has not been (inly registered under 
its in'ovisions. The patta being not receivable in evidence, tho main allegation 
upon wliich the plaintiffs’ suit is based, luz., th. • a mokurari grant was made, 
is not cap.ablo of proof. It was upon this ground that a Full Bench of this 
Court, in the case of Sheikh liahviatnlla v. Sheikh SaniduLla Kaejehi (1 R. L. 
R., F. J3., 58), held, that a suit like the present would not lie. 

Then again, under s. 34 and s. 23 of the Registration Act of 1877, the 
Registering Officer is prohibited, subject to certain specified exceptions, from 
registering a document, unless it be i>rescnted for registration, and unless the 
persons executing such document or their representatives, assigns or agents 
authorized under tlie x\ct, appear ])eforo him within four months from the 
date of its execution. It may b(i that that period may lapse before a decision 
is arrived at by a Civil Court in a suit of this description. Should the Court 
in that case direct tho Registering Officer to register the document in spite of 
tho provisions of the Registration Act ? 

Similarly, under the second i)ara. of s. 71, a Registering Officer, after he 
has refused registration, and endorsed on the document the words ‘registration 
refused,’ is prohibited from accepting for registration a document so endorsed 
unless and until, under the ja-ovisions contained in the Act, the document 
is directed to be registered. In the place of this prohibition, is the Civil Court 
competent to direct the registration of a document, [ 164 ] although no stops 
have been taken under the provisions of the Registration Act to obtain an 
order for registration 

These considerations clearly show that a suit like the present, iiide)>en- 
dently of s. 77 of tho Registration .\ct, will not lie. 

In this case the plaintiff's cannot succccmI under s. 77 of the Act, because 
they did not comply with tho conditions precedent to the maintenance of a 
suit under that section. But it has been said that those conditions w’ero 
complied with, because an application was made to tho Registrar complaining 
of the Sub-Registrar’s order refusing registration. This argument is not 
valid ; the application referred to above was not made within tho time allow'od 
by the Act. Under these circumstances, we are of opinion that it cannot be said 
that tho plaintiff’s have complied wdth the conditions precedent for the main- 
tenance of a suit under 8. 77. 

The decision of the Munsif was, therefore, right; and the District Judge 
was in error in reversing it. The appeal is decreed with costs. 

AppcLil ulloivcd. 


NOTES. 

[The Allahabad High Court has held that a suit wijl lie iiidcpcndcutlv of the provisions 
of the Act, 2 All., 46 ; 3 All. 3U7 ; 6 A. W. N. 32^ ; l(i All 303 ; 24 All. 402. The Calcutta 
and the Madras High Courts have taken a contrary view ; — U Cal. lf>0 ; (1833) U Cal. 851 ; 
(1886) 11 Cal. 750 ; (IH84) 7 Mad. 535 ; (18U3) 16 IMad. 341 ; 6 L. J. 263. See also (1884) 
9 Bom. 63 (74) ; (1898) 2 O. C. 77. 

In 16 All. 303 it was pointed out that the Judge.s in 9 Cal. 151 failed to notice that there 
had not been recourse tp registration in 2 All, 46, whereas there had been recourse to regis- 
tration and refusal to register b\ , the Sub- Registrar in J CaJ. 151.] ' 
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TINCMONI HAS! V. 


[ g Cal. 154 : 12 C.L.R. 371 : 7 Ind. Jup. 248 ] 

FVAAj bhngii. 

nth Anhj, 

rju:si:\T : 

Sir Rkhari) (iAirrn, Kv., Chirr .IrsTicE, Mr. .Justice Mitter, 

Mr. Justice WiiiSoN, Mr. Justice Tottenham, andMh. Justice Maclean. 


I'inuiiioni Dasi IMaintilJ 

rrrsHft 

Niharmi Cluindur (luiita and others Defendants.'' 


Hi mill Lmr Sucuos.non hn dainjlitcy hcforc her nuirnana - Subsequent 
utniiinqfi nnd birth of son -Drnth of such divnqhter- -Succession 
of inarrird sister. 

Oil tli(' dfatli f>f .1 \vlu» bad bcTorc lu'riiijirriago to Jicr father’s estate, 

to the eM'lusioii of lier in. li ned sister, llii; estate so inherited b\ her devolves upon her married 
sister, vvlio has, or is likely to liavi*, ni.ile i.ssiie, jiiid iK>t upon her own .son. 

[1953^ Phis was a suit to rocovov possession of certain properties which formerly 
holongtid to one Nund Kishore. 

The plainlilT allef.icd, that Nund Kisl ore left a wife and two daugiitcrs 
him surviving; , that, on tlie <leath of his wife, l:er tw^') married daugditers, 
Tinuinoni (the [ilaintilO and Monomohini, inlieritod tlie pro])erty, and that, on 
the death of Monomohini, Tinuinoni (the plaintilT) hecame sole heiress ; hut 
the defendants having taken iiossossion of the properties, she brought this suit 
to recover posse.ssion. 

'Tlie defendants, who were the heirs of the brothers of Nund Kishore, 
contended, that Nund Kishore left him surviving his wife, Monomohini, an 
unmarried daughter, and Tinuinoni, wlio was married and had a son at tliat 
time; tliat, after the deatli of Nund Kishore's wife, ^lonomohini married and 
had a son named Kaklial Das; and that this son took the property to tlie 
exclusion of 'Pinimioni and lu r son. 

Tlie following is the genealogical tree of the family : 


Nund kisborn 


Monomohini 1’inumoni 
(maidt’ii until (| biiiitill) 
afU-T death m. Kcttcr 
of her father, Nath Hajra 
and mother | 

(defendant). when she mar- Son. 

ried) 

Hakhal Dass. 

*EulI Ilenfli 111 Sjrt'i ial Appe.iU N»» P.MtS ot 1S,S(), against the deerei* of iiaboo Rrojeiidro 
Cooiiiar Seal, .Judge nf Rurdw.iii dated the :lrd ,J uIn ISHO, alhimiiig the doe ree of Baboo 
'Bhubutty Ri»\, Siibordiiiato Judge ol Biirdwaii, dated iho 2'Jth Soptomher IRTtl. 


N>au 


Hash Tleharv 


I Khetter 

Eshan ' Radba (lobind Rrotab. Mohiney 
8 ni. Sni noinovi m. Ankhoxa- i)(»Msii 

jB’tfOia-r.Debi moniDa^i (defondanl). 

(defendant). I 

Nibarim Cliunder 
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The Munsif found that Tiniiinoiii vas, iind tluit Monoiiioliiiii wms not, 
jiiarried at the date of tlio death of their inothei’ ; tliat jMonomohini had suhsc- 
qijontly married, and had a son Jiakhal Dass ; and that he took Niiiid Kishore’s 
property to tho exclusion of Tinunioiii and her son, and dismissed tlio 
plaintiff’s suit with costs. 

The plaintiff appealed to tho District Jiid^e, who on the authority of the 
case of Rudha Ki.shrn Manjitcc wRajttlt R^tin Muiid id (G \V. K. 147) dismissed 
the ai)peal and affirmed tlie decree of the ^lunsif. 

The idaintilf appealed to tho ll>f;h Couii. The ,lud^^cs, UlUNSKl* and 
Mohenduo Nath Hose, J4., icfeived to a Full C1S3] Bench tlie (jiujstion, 
wliether, accordiiif^ to the Hindu law cm rent in Heni^al, on I he death of a 
daughter who had succeeded to her father s Cstaffi in her maidenhood (hut who, 
subsequciUly to her parent's death, had mairied and lunl a son), to thti exclu- 
sion of her married sister, th(3 testate so iniKjritcd pa‘.se^; to her son or to her 
married sistei* capable of inhei-itin^ ac.cordin^ to that laxr ? 

The refei’orice to the Full B(*nch was as follows : - 

This case raises a question on Hindu law as current in Hen^^al. The 
idahitilf is tlie marrii^l dau^^hter of Nund Kishore, the deceased pro|)i-ietor, 
and she seeks to take the inluii'itance Icit by him on the d(*ath of his maiden 
dauf^hter, who had succeeded to it. She i-* ojjposed by tlie dtileiidants, on tho 
f^round that the maiden dau^^hter has lefc a son who lias pielereiice to the 
succession. 

The lower Apiiellate Court has, on the authority of the case of Jiadha 
Kislum Manjiux v. Jiiijiurnu M undid (G \V. Ji., 117), dismissed the plaintiff’s 
claim. 

fn second appeal it is contended thnt the jiidiunent in that case is not in 
accordance with the Hindu law : that alt h()U.i»h Macna;;hton and Mlherlin^*' in 
their Treatises have stated that, on the death of one who has inherited 
as a maiden dau^litor, her son succo 'ds to her father’s instate before a 
niai’ried dauj^hter, their opinion is not supp<)»te<i by any text ol Hindu law ; and 
the ruliii.i; of the Sadr Court in the case of Mii;.!sinniit liijiti Drhm v. .’l///.s.su- 
vuiL lUinopno) nu iJrbni, (3 Sel. Itoi)., 2G), on which it is iiased, does not bear it 
out. 

Wo hav(* considerjiblc! doubts as to the correctness of the judj.imerit fif tho 
Division Bench. Keferrin^ to v. 30, s. 2. olnip. \i of Hk; I)ayahhji,i;a, it is clear 
that tlie maiden daiii^hte.r takes tlie inheritance like any other feinale heiress, 
and, on her death, it ;»oes to the heirs of liei’ father, anti not hi*i' own. Now* these 
heirs, after the widow, arc the dau^diters, and then the dau^*hters' sons. Verse 
25 establishes the position that the dau.ijliter’s son succtieds after the dau^^liter. 
These texts taken tof’ether, w’ould exclude; the maiden dauj^hter’s son in tho 
presence of the married dauj^liter of the deceased proprietor. 

[137] The intoi’polation “without leavin^^ issue” in v. 30 by Siikishen 
TarkaLanivar does not, in our opinion, raise an\ valid argument in lavour of 
tho inheritance of thi' maiden dau^^hter’s son. That was inserti'd, as we take 
it, simply to explain tho text ; for othtM wisu the husband coidd not he entitled 
to succeed to the wife’s piridnujc. Tho vers«3 first establishes the position that, 
after the maiden dauj^hter, the inluM’ilance devoKes on the married djiu^hter 
and others wlio would re;;ularly succeed if there wen* no siudi immanied 
dauf^htcr. It then distnif^uishcs the character of the i)ropc*rt\ tak(*n by such 
daughter from a woman's peculiar property, by sa\ing that tlie hushaiid cannot 
take such projierty, as in the case of a woman’s [wcidiiim wdieri she dies with- 
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out. issuo, jind (loncludos by sayinj' that the position of such a daughter is no 
hottoL' than that of the widow, and, as in tlio case of tlie latter, so in the case 
of the fonnor, the heirs of the former owner irdieiit tho j)i-o|)orty on her death. 

That this was tho meaning of Srikislien in inserting the above passage 
will ai)i)ear from his own treatise called the Dayakraina Sangraha. In cliap. 1, 
s. JJ, V. .‘1, ho has put the matter of the .‘lOth vej'so of the Dayabliaga in his 
own language as follows, namely : “The following s})ecial rule must ho hero 
observed, nanujly, that if a maiden daughtcjr, in whom the succession had once 
vested, and who was suhs(j(iuently married, should die without having borne 
issue, the jnarried sist(‘i- who has, and the sister who is likely to liave, male 
issue, inherit t(jgetlier tlu^ estate which had so vestiid in her. It docs not 
become the i)rop(jrt> of her hushand or others, for their right is exclusively to 
a woman’s sepa»‘ato ])roperty.” 

That Srikislien, by making the insertion, never meant to place the maiden 
daughter’s son in a sup(s ior iiosition to imirried daughters, will clearly ajipear 
from chap. I, s. 4, v. 1 of his own hook, wherein he places tho daughter’s son 
after all the daughters. Me says, “in default of all daughters, the daughter’s 
son takes tho inheritance,” so that, as long as any daughter who is entitled 
to succeed remains, the daughtei*’s son cannot come in. Noi‘ can such 
])rcferonce, if given, be con-ri58]slst(mt with the principle of ottering oblations, 
which is tho regulating jirinciiilo of succession in the Dayabliaga. 

There is no reason why, according to that princiiilo, the maiden daughter’s 
sons should have prefei’ence over other daughter’s sons in regard to the 
succession, when they equally offer the general cake to their deceased grand- 
father. 

As the point is of great inqiortance, we think it proiior to refer the follow- 
ing question for tho d(»cision of the h’ull Dench, namely, whether, according 
to tlie llindu law as current in Bengal, on the death of a daughter who had 
succeeded to her fath(;r’s estate in her maidenhood, to tho exclusion of lier 
married sister, tho estate so inherited passes to her son, or to her married 
sister capable of inheriting according to that law ? 

Bahoo Moiiimj Mohitn Roij and Baboo Gliosn for tho appellant 

contended that the case, of lutdlnt Kis/icii Manilicc v. HnjitJ’ Liam MhikLuI- (6 W. 
H. 117), relied on by tho lower .Vppellate Court, was not in accordance with Hindu 
law ; that altliough Hacnagliten and lillherling in tlieir ti*eatisos have stated 
that, on the death of one who has inherited as a maiden daughter, her son 
succeeds to her father’s estate before a married daiigliter, their opinion is not 
supported by any text of Hindu law ; and the ruling of the Sadr Court in 
Mnssiwiut Rijia Dehm v. Musnamut Unnopoormi Dnbfti (3 Sel. Rep., 26) on 
which it is based, does not hear it out.. Tho Dayabhaga, chap, xi, s. 2, v. 5 
clearly states that the maiden daughtei takes the inheritance like any other 
female, and on her death it goes to tho heirs of her father, and not to her own 
heirs ; and tho heirs, after the widow, are the daughters, and then the 
daughters’ sons. See v. 2r'3, s. 2, chap, xi, Dayabhaga, exph ined by Srikishon 
in chap. I, s. 3, v. 3 of his Dayakrama Sangraha. 

The Court here called on tho respondents. 

Baboo SnxmUk iJanH for tho respon«lcnts. — Tho question must bo decided 
by the Dayabhaga, chap. xi. Section 2, v. 30 lays down that, if a maiden 
daughter, in whom the succession has vested, and who has afterwards married, 
dies, the estate which was hers becomes the property of the married 
daught(irs, who would have succeeded if there had been no unmarried daughter 
[159] to succeed. But this only is tho case, 1 coutend, wlien tho unmarried, 
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who afterwards married, dies without issue, and this is shown by the interpola- 
tion of tlie words in v. 30, “witlioiit hoarin^^ issue,” by Srikishen Tarkalankar. 

[MitteR, J. — The words “without issue ” may bo struck out as they do not 
appear in the original, and have l)een only interpolated by Srikishen. There 
are two reasons laid down wliy Jin uninaiTied daiightei* should succeed, whereas 
there is only ono given for a married daugliter.j Those are reasons for the 
succession, but not reasons for preference of one daughter over the other. In 
the chapters on daughters and daugliters* sons Srikislien’s own book ])oint8 out 
what is meant by tlie words “ after being married.” Macnagh ton’s Hindu Law 
of inheritance, p. 24, lays down that if ono of several daughters who had, as 
maidens, succeeded to their fatlier’s lu’operty, die leaving sons and sisters or 
sister’s sons, then, according to tlie law in Bengal the sons take alone the 
share to which their mother was entitled, to the exclusion of the sisters and 
sisters’ sons ; and Klberling on Inheritance, Clift, Ac., i>. 7(5, is to the same efil’ect. 
Section 30 of the Dayahhaga refers only to the case of a maiden daughter 
dying witliout leaving a son, and therefore the judgment of tlie lower Court is 
correct. 

The Opinion of the Full Bench was as follows : — 

We are of opinion that, on the death of a daughter, who had succeeded 
before her marriage to her father’s estate to the exclusion of her married sister, 
the estate so inherited by her devolves upon her married sister, who has, or is 
likely to have, male issue, and not upon her own son. 

According to the Hindu law in Jkmgal, the succession of females who 
have generally no heritable rights, takes place in certain exceptional cases 
specified in the Shasters. Jimutavn liana, after citing the. text of Baudhayana 
to the effect that “ a woman is entitled not to the heritage ; for females and 
liersons deficient in an organ of sense or memher are deemed incompetent to 
inherit,” says, that “ the succession of the widow and certain others takes 
effect under express texts without any contradiction to this maxim ” —are 
Dayahhaga, cha]). xi, s. 6, para. 11. 

Ci 60 ] There are also certain special rules applicable to the succession of 
a female. For example, on her death the succession devolves notuiion her heirs, 
but upon the heirs of the last owner who had absolute estate in the jiroperty. 

Of the exceptional female heirs, the widow ranks first. Jimutavahana, 
after laying it down that the widow is entitled to siuaa^ed on default of a son, 
grandson, or great-grandson, says in chap, xi, s. 1, para. Tifi : “ But the wife 
must only enjoy her husband’s estate after his demise. She is not entitled to 
make a gift, mortgage, or sale of it.” Thus Katyayana says : “ Let tlie child- 
less w’idow, preserving unsullied the bed of her lord, and abiding with her 
venerable protector, enjoy with moderation the iiiojiei ty until her death. After 
her, let the heirs take it.” In commenting upon this iiassage, Jimutavahana 
says : “ But when she (the widow) dies, the daughters oi’ othei’s who would 
regularly bo heirs in default of the wife, take the estate.” 

Then in para. 65, s. 1, chap, xi, Dayahhaga, its author says: “In like 
manner if the succession have devolved on a daughter, those persons who would 
have been heirs of her father’s profierty in hei* default take the succession on 
her death, not the heirs of her daughter’s property.” 

Then the above ndo is laid down in chap, xi, s. 2, paras. 30 and 31, as 
applicable to all cases of woman’s succession. Referring to the text of Katya- 
yana (chap, ii, s. 1, para. 56), Jimutavahana says in s. 30 cited above : “ Since 
it has been shown by a text befoie cited that, on the decease of the widow in 
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whom I he siicc.twsioii luid V(»stiMl, Hu? lu'irs of the? formni* owiior wlio woiilil 

ro‘iiil;irlv inliorit tlnj j)"opfii‘t,y if iIumj* wijro no wiflow in whom Liin snccossion 
V(jst(!(l, r/ 'j., thfj (l;Ln;*ht{.M’*^ :m<l t in* r<*s(. sm*c,(»(;jl to l.he* womIcIi ; thcM‘(ifo»*(^ the sumo 
ruin is inforrod n /ntfnn-/ in th(i (!.iso o* tfio (l.iu.'^htor jind^n M-ndson whoso nreton- 
sions jii(‘ inforicn* to tho wdV’s or tho wo\(l ‘wifo’ is omployed witli a 

i4en(*ial import; , and it implies Ihal- fhr* rule must ho unrlorstood as applioahlo 
^^oiuii-jilly to tfio (Mso of a woiiian’s suooossion fiy infioritanoo.” 

Thorn is no aiillKii ity to h(i found iu an\' [lortion of tho Dayahlia'ta or an/ 
otlu.M* Hindu law-f)ook m rajii;.;al, [161 J whioh shows that this lulo, 

wliioh IS so oloarh hiid down as applie.ahln to all e.as(is of a woman’s siaaiossion 
by iiiliorit.inc.e, flotis riot apply to I ho oasn of a nriiflon dau^htor’s succossion. 

It is said that, in tho rrpinion of Srikishnn l\irlfalankar (a oommontator 
of till' Da\al)h:p'a, and also th<‘ aulljor of a tri'afiso on inhoritaniio can rent in 
n^^al, /•/:., l)a>al<rama San.‘^ra,ha,), this rule is not ap])lioal)lo to tlio case of 
a maiden dau^htiM’ suoenedin^ to the property of her father, and then d.\ini^ 
after inarriai^e, leavim; a son. lJui, neitlun* in his cominoiitavy, nor in his 
treatise, is to he foimd anv passa^jr' eh'arl.N expi’essiii.^ thi^; opinion. On tho 
othm- h:uid, in the I ).iiya hrama. Saryv'dia, he ^ax's in ehap. 1, s. 4, whieh treats 
of the riLiht of sM(;(i(*',sion of the darediter’s son, that “ in di3fanlt of all daiigh- 
tia's, the daaii;ht(‘r’s son tak(?s the inheratariei'/* \*i^, S:c. 

'riiiM'e is, thi’iefore, no e\pi-(*ss authoritv in Srikislien’s Dayakrania 
San^fr.iJia. or in his eommi'iitaa-y on the I)a\ .ihha^a, for the eontention that 
the .ar'ni'ral mb' applieahle to the sneeession of a woman is not aiiplicable to 
th(3 ease of a- siK'e.ession ol a, mairlen dam^hte.r d\iM,c; after* marriage and lon,ving 
a son. Mut it has Ix'i'ii eontr'ndi'd, that this i^* the opinion of Srikishen, may 
1)0 intern'd, Ix'eausein p.ira. .‘iO, e.h ..p. xi, s. of tho Dax alilvt.Ljii, he suf^/^ests 
that, after the word ‘di(',’ llu' xvonl ; “ xvithont Ix'ariri.i; issue ” are understood. 

I le does not a.s^i.' 4 ii aiix r(.'*ison for ihis sii^'^^i'stion. Weave left entirely to 
eonjeetuii' oiiI>, a.s to the .Lii^ound for his ho]din.L> that these words are under- 
stood. l^he pass.ip,(' with the xvonU su‘;j 4 ef^t('d by Srikishen placed within 
brackets runs thus: l*5ut if a ilau.i;hl('r iu whom the succession has 

vi'sted, and who has lu’im afterxxards marrii'd (tlie xvithout hearinij issue), tlio 
estate xvhieh xxa.s hers, heeomes the pn-periy of those persons, a married 
daughter or* ol.liers xxho xvould I’l'^^iilai ly sueeeed if there were no sueli (umnar- 
rieii rlauL;ht('r) in xxluim t,he inheril:iiu*.e veslr'il, and in like manner succeed 
on her demise alli'r it has so x listed in her. II dor's not heeome the projierty 
of her luishand or other heirs; fortliat l.(*\t (xxdiieh is declaratory of tlie rij^lit of 
tho husl)and and the rest) is ivlat-ixi' to a xvoinan’s peculiar jiroperty.” 

It is clear that this is an ilhi di.ition of the .general rule laid [162] down 
in the* latti'i* ('ud of this and in the iif'.xt ])ai\e 4 ‘a])h, vv.;., that, in the case of 
xvoman’s sueeessioM, I lu' proiuii t.y on I . death devolves not upon her heirs, 
liut upon the hens of the last owner, ft is exccediiudv probable that tho 
aiinotatcu* su.‘’‘-(este(l 1 lie addition of tlu' words “ xvit.hout leavinf,^ issue,” thinking* 
that tlie l:ini;uai4e of till' aut hor wii.hout these words would he ojion to the 
ohieetiini of want of jireeision. Ileeanse, on the death of a maiden dau^^htei* (in 
whom the sneeession had vostf'd, and who had lu en afterwards married) loavinf^ 
issue, the estate xvould “ not heeome the property of her husband or other heirs” 
(‘Veil if the law re^ulat in.i^ the succession to a x\ Oman’s peculiar property \vero 
applicable, hiK^ause the husband would succeed only in default of issue. 

In our opinion, th(‘refore, Siikishen 'L\ii halankar su^^i^ested the addition 
of those xvords Iiy xvay of mere vi'. h il criticism upon the lan^uia^o of tho 
j)ara^,u*aph (.*101 cited above, and th it ho did not intend thereby to lay down 
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an exception to tlio general rule enunciated by Jinmlavabaiia relating to the 
case of a woman’s succession by inheritance. 

In Macnaghten’s Hindu Law, Vol. I, page 2/). and Fdberling on Inheritance, 
it is laid down that, in a case like the present, the son of the deceased sister 
is entitled to succeed to the exclusion of the? married sister. No authority is 
cited in support of this doctrine, which is clearly contrary to the opinion of 
Jirnutavahana. Futhennoro, Mr. Maciiaghten was mistaken in supposing 
that the case of Masaamut Bijia Debui v. Mufisavinl Cnnopoorna Dcbia (3 
Sel. Kep., 26) was decided in accordance with the doctrine laid down by 
him. That case does not in any way supi)ort l.is view. 

The case of Badha KisheiiManjhcc v. Rtrjuh Ravi Mundn! (6 W. R., 147), 
referred to in the order of reference, seems to liave becMi mainly decided on tlie 
authority of Macnaghten and KIberling. But the o])inion of these two 
European text- writers on Hindu law opposed to Mk' Dayabhaga cannot 

be followed. The learned Judges who decided that c.ase alsc) leferred to 
the Dayabhaga, chap, xi, s. 2, i)ai‘a. 30, as supporting their view. But in our 
opinion the text cited shows just tlui contrary. 

[163] The decisions of th(5 lowej- Courts are, therefore, erroneous. Wo 
accordingly reverse thtun. The case will beM’emandt'd for the tiial of the other 
(piestions ra-ised by the i)artios. Costs will abide the? result. 

[ppeal (tUoirrd- -('ane rcnuiiidcd. 

NOTES. 

[HINDU LAW— MAIDEN DAUGHTER’S SUCCESSION 

Th(5 t(ixL of Cijuitiima prescribing the order of sin-ecs'^ion imiong d.iiiglib'rs to those who 
are aprntta and tho.so who jirii (ipralishtifa has hem the suhjj'ct of ditTcreiit interjmitatioiis 
ill lh(3 ]\Iitakshara and the DaNaldiagii schools. Hut the eKehisioii iiikIct (dther inte*rprota- 
tion is t(Mnpor,irv onlv, so tlriL, when tin* .succession f)pens .igain on the dciith, etc. , al tlio 
daughter that was prcfeirc.d by the application of th.it text, tin* unp^'ef erred daughter then 
sniriviufj .succeeds to the estate, and not the next class of lunrs to the propositus .‘3*2 All. 
314 : 2 C. P. L. U., IGG ; 5 (h P. L. FI., 58 ; 5 J. C. 381 . 7 A. 7i J. 25)3 ; 7 1. C. 8S4. Even 
a pro.stitute daughter may thus come in, in tlu* Homl)av and the Madras sch()t)ls wherii 
chastity is not a condition precedent to succession -31 J5oin. JU5 . !) P>nn). L. R. 771. It 
.should be noted, however, that in the Bombay Selu)ol, (,ind in the l^rovniees tlial follow that 
law) the daughter takes an ab.solute estate in the inheritance, and as a coiiMSiuenci* of this, 
it follows, that on her death, the inheriLanee de\ elves to her heirs jind has not to he traced 
to the propositus ; thus, the daughtt*r unpreferred at first wrmld be exelnded altogj*ther : — 
11 Bom. 285 ; 5 N. L. R.. 13: l T. C., 213; 2 S. L. R. .59. Similar principles have been 
applied to the ease of Stridhana inherited by daughlers, tin* text of (laiitama being pri- 
marily enunciated for stridhaii . — (1890) 17 Cal., 911 ; (1895) 19 ^lad. 107 ] 
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liESSESSUU hHLTGUT &C. V, 


[ 9 Cal. 163 : 11 C.L.R. 409 ] 

APPELLATE CIVIL. 


Tlift i^'ind Jill if, 

Pkeskxt: 

Alji. Justice Mittkk, Okkiciating Chief Justice, and 
Me. Justice Noimis. 


Hcssessur I31nifjut iiiul othors Defendants 

I'rrsiis 

Murli Saliu jukI othois Plaintiffs. " 


Cicil Procoduni Codes (Act VIII of IS-W), s. 2l(j\ and (Act X of 1877), ss. 97, 
d71-— Limitation (Act XV of IS77), sched. //, arts. 11 and 120. 

The (lefoTKlsiiits attacluid certain propi!rt> , wliich the plaintiffs alleged belonged to them. 
The plaintiffs preferred a claim t<> the property under s. ii lfi of Act VTII of 1859: this claim 
was disallowed on the 15th August 1877. 

In Jinuvl878, the plaintilTs brought a suit to establish their title to the property attached 
and for conlirmation of possession. Ucmding this suit, the principal defendant died, and the 
plaintilTs applied f(jr an ordi'r to substitute! certain pi'rsons as defendants. The Court there- 
upon directed the issuL' of a summons on the defendants proposed by the plaintiffs to appear 
and defend the suit; but the plaintilTs f.uling to pay the costs of the service of this summons, 
the suit was dismissed on the 14th ^landi 1879. 

On the 4th ^larch 1880, the plaintiffs again brought a suit to establish their title to 
the same propertv, and for confirmation of possession. 

Hehl, that the order of tlic 15th August 1877 not being an order passed under s. 283 of 
Act X of 1877, art. 11 of sched. ii of Act XV of 1877 did not apply, but that art. 120 of 
Hchedi ii was applicable; and that as the fir.st suit had not been dismissed upon the 
merits the plainlifl.s were entitled to maintain the second suit. 

Baboo Uinnhali Moorkerjen for the Appellants. 

Baboo Tarnck Nath Paul it for the liespondents. 

[164] The facts of this case are sufficiently set out in the Judgment of the 
Court (Mitter, C.J. and NoRRfS, J.,) which was delivered by 

Mitter, Offg. C.J . — Tt a])pears that the appellants before us held a 
decree against certain persons, wlio are on tlie record styled the second party 
defendants, and in execution of that decree the property in dispute in this case 
was attached. Tlio plaintiffs intervened under s. ‘246 of the Procedure Code 
of 1859, claiming to have tlie property in dispute released on the ground that 
it did not belong to the second party defendants, but to themselves. Their 
claim was disallowed by the Court executing the decree on the 15th of August 
1877. 

The present suit was brought on the 4th of March 1880 T )r the purpose of 
establishing the ]Jaintilfs’ title to the property in dispute, and for confirmation 
of tlioir possession thereof. The object of the suit apparently was to obtain a 
declaration that tlio deiiree-holdors were not entitled to sell this property in 
execution of tlieir decree against the second party defendants. 

• Appo.il from Appellate Order, No. 27 of 1882, against the order of H.W. Gordon, Esq., 
Oniciating Judg-; of ‘Mozufforpore, dated the 4th Januiry 1882, rcver.sing the decree of Baboo 
Kuyhish Chuiuh r Mooktvrjee, Second Subordinate Judge of that district, dated the 25th August 
1882. 
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The Court of First Instance dismissed the plaintiffs* suit as barred by 
limitation. It was of opinion that art. 1 1 of the 2nd schedule of the present 
Limitation Act applied to this suit, and that as it was not brought within one 
year from the 15th of August 1877, when tlie Execution Court disallowed the 
plaintiff’s’ claim under s. 246, it was barred. 

There was also another question before that Court, and it arose in this way. 

Before the present suit was brought, the plaintiffs liad brought another 
suit for obtaining the same declaration, and while that suit was pending the 
principal defendant, — namely, the father of th' appellants before us, — died. 
Thereupon, the plaintiff’s applied for the substitution of the appellants in the 
place of their deceased father. The Court granted their application, and directed 
that a summons should issue to the appellants before us to appear on a day 
fixed by the Court to defend the suit ; but the plaintiff’s having failed to pay the 
costs required for the service of this summons the suit was dismissed. 

With reference to this proceeding, tlio appellants contended before the Court 
of First Instance that the dismissal of the suit [185] under such circumstances 
operated as a bar to the maintenance of the ])resent suit. 

On this point also the decision of the first Court was in favour of the 
appellants before us. 

On appeal, the District Judge overruled both the pleas raised in the 
defence. He was of opinion that as the order of the 15th of August 1877 
was not an order passed under s. 283 of Act X of 1877, art. 1 1 of sched. ii 
of the Limitation Act did not apply. 

As regards the other objection, the Judge held that the suit was not 
dismissed under the provisions of s. 871 of .Vet X of 1877, but was dismissed 
under the provisions of s. 97 of that Act ; and as an order ]>assed under s. 97 
is no bar to a fresh suit, the District Judge was of opinion that the plaintiffs 
wore entitled to maintain tliis suit. 

Against this judgment the present appeal has been preferred. 

Wo agree with the District Judge in the opinion expressed by him 
on both these points Tiie Umitation Act must bo strictly construed. In this 
case there is no doubt that Act XV of 1877 would apply, because the present 
suit was brought more than two years after the passing of that Act. But then 
it must be shown that art. 11, which the Court of First Instance held barred 
the present suit, is really applicable. That article distinctly refei s to an order 
passed under s. 283 of Act X of 1877, and as the order of the 15th of August 
1877 was not an order ])assed under tliat section, the article in question 
cannot apply: and if art. 11 is not applicable, then art. 120, wliich gives six 
years as the period of limitation for all the other kinds of suits not elsewhere 
provided for in the Act, will apply ; and if art. 120 applies then the suit is in 
time. 


But it has been argued that if the order of the 15th of August 1877 is not 
to be considered as an order passed under s. 283 of Act X of 1877, then 
the plaintiffs are not entitled to maintain this suit at all, because s. 216, 
which gives to an unsuccessful party in a proceeding under it the right of 
instituting a suit to establish his title, was repealed by s. 3 of .Vet X of 1877, 
and there is no provision in that Act, nor in s. 6 * of Act I of 1868, saving the 
existing rights of the parties. 


Matters done under an 
enactment before its repeal 
to be unaffected. 


*£Scc;. 0 : — The repeal of any Statute, Act or Kegulution, shal. 
not affect Jiny thing done or aii> offence cuiimiitLcd, or any tinc^ 
or penalty incurred, nr any proceedings coniiiiciiccd before 
repealing Act shall have come into operation.] 
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WitlujMl oxprossin^ any opinion upon the (jiiestion whether [166] 
the repeal of an Act alfccts existing rights (and, as at present advised, 
1 am disposed to think that, indeiicndently of s. 6 of Act I of 1868, the 
repealing of an Act would not al'feet rights already acquired), it seems to us 
that the contention of the learned pleader for the appellants is not valid. 

If H. ‘246 of Act Vlll of 1859 is to bo considered as wholly repealed, 
then the learned pleader must .istahlish that the present suit is barred by 
any of the provisions of Act X of 1877. The present suit is a suit of a civil 
nature, and s. 11 of Act X of 1877 says, that the Courts shall, subject to the 
provisions contained in that Act, have jurisdiction to try all suits of a civil 
nature excepting suits the cognizance of which is harred by any enactment 
for tlie time being in force. The learned pleader must, therefore, make out 
that the cognizance of this suit is barred by any enactment now in force; 
but ho has not been able to do so. We are, therefore, of opinion that there 
is no force in this contention. 

Then, as to tlio question whether the order of dismissal passed in the 
former suit would not o[)erate as a bar to the present suit, we entirely agree 
in tlio view which tlio District Judge has taken of that order. 

Se(!tion 671 of Act X of 1877 (iannot apply. That section applies only 
to orders passed under the last paragraph of s. 668, and the second paragraph 
of s. 670. Und(U‘ the last paragrapli of s. 668 a suit abates, and under the 
last ]>aragraph of 670 an order of dismissal may be passed when the circum- 
stances mentioned in that s(»ction come into existence. 

The ord(*r r(‘ferred to, therefore', no! having been passed under s. 671, 
the only othei section under which it could have been passed is s. 97. 

Hut supiioting that s, 97 were not aiiplicable if the order was not passed 
under s. 671, the cognizaiuje of the present suit is not barred, because the 
order di-mnssing the suit was not an order disposing of it on the merits. 

On all these grounds, wo ;no of o[)inion that the decision of the lower 
-\|)pcllate Ck)urt is corrt^cl . 

We dismiss the appeal with costs. 

Appea I dtsmhaetL 


NOTES. 

[1. RES JUDICATA SUITS NOT DISMISSED ON MERITS 

“ TIk’ic n«» <l« ri mu ni ,i nj.itii'r iii !>* aif nnIkmi .i suit, n dismissnl for (k'faiiU ; and the 
rule nf jut/irntfi will iim| .ipplx m siu li .i fi-i' . I'j I. A. IhO ; l*J C. L. R.. li'J ; All., hfj \ 
S All. . h Horn 1S‘J : cvni tlvmi^h .i <1110111 uit on IIk* saiim LMU.,n nr for the ...ime 

relief ni.iv lie barred by nine •. penal provision f law. a . fnr example h\ section lOd of the 
C. P. I' 1SS.2. Xor will the disniis'-ul of a .suit i oiistitutc rtis judicata if it is ordered orilv 
for the iK'n-pciMiicnt of pr<xv,^-,-frcs f'^r summoning tho cli fcndnit (9 Cal. 163) or of a fee for 
the appoiiiLinruL of 1 mniinissioiier to as.ic‘>.s thn vilue of the land sued f^r, 13 ^lad. 510 ” — 
l[uhv‘ i'htind on Civil Procedure (1900) Vol. 1 pp. 180-181. 

II. LIMITATION APPLICABLE TO DECLARATORY SUITS— 

In arriving at the opinion that the re.siduary Article would be applicable, MOOKEIUEE, J, 
reviewed the previous authoritie.s, in an elaborate judgment — (1901) 1 C. L. J. 73. 

III. SUITS IN RESPECT OF ATTACHED PROPERTY— 

Sre as to til ' appliealiility of .Art. 1 1, the Notes to 9 Cal. 43 ; also (1883) 13 C. L. R. 
139 ; (ISsr.) 11 ( .il. 673 ; (1893) 18 Jloni. K'A) ; (1891) L . 11. R. (1892-96) Vol. 11 158.] 
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HARl RAM &G. V. DRNAPUT SIKGH &C. [ 1882 ] I.L.R. 9 Cal. 167 

[ 11C.L.R.339] 

[ 167 ] APPELLATE OIVIL. 

The 13ih July, 1832. 

Pbksent: 

Sir Bichaud Garth, Kt., Chief JusTicK, Mk. Justice AFitter, 

AND Mr. Justu.’E Maceean. 


Mari Ram and anotlior Defendants 

versus 

Denaput Singh and another riaintift's. 


Unpaid vendor — Lien — Creditor of vendor, Itnjht of, to hen — Morhjacje. 

Although an unpaid vendor holds a lien upon propiM-ty sold for the consideration-money, 
yet a creditor of that vendor cannot eiaiin the same right. 

The facts of this case were, that the plairitilTs, under a chitti dated March 
1873, lent to Earn Nath and TTein Nath a sum of Es. 192, and that Hem Natli 
and Earn Nath boiiig possessed of a share in a certain mau/a, the former sold 
his sliare to one (iokoola Persad, defendant No. 2, on the LOth July 1874, and 
on the same date. Hem Nath, as guarilian of liis deceased brother’s child, 
granted a zurpeshgi lease of Kam Nath’s share to (iokoola PersacI, defendant 
No. 2. Out of the consideration-money of those two transactions by an arrange- 
ment between the parties, Es. 192 was left in the hands of defendant No. 2, to be 
paid over to the plairitifls in satisfaction ol their loan of March 1873. Defen- 
dant No. 2 neglected to pay over this sum, and the plaintiffs brouglit a suit for 
its recovery ; and on the 13th September 1876 obtained a decree against defen- 
dant No. 2, for the amount due, and in execution of tliis decree caused the 
property bought by Gokoola Persad, tlie defendant No. 2, to be sold, and 
tliomsolves became the purchasers at the sale on tlie 2nd April 1877, and were 
])ut into possession by the Court. 

Defendant No. 2, on the 10th April 1875, had given a mortgage of the 
properties so purchased in execution by the plaintiff’s, to defendant No. 1 ; and 
the latter, on the 18th May 1877, iu’ought a suit on his mortgage-bond and 
obtained thereon a decree. Defendant No. 1 executed his decree by putting up 
the property to sale, and purcliasing it himself on the (Jth May 1878. The 
plaintiffs objected to the sale, alleging that tliey luild [ 168 ] an oijiiitable lion 
on the* properties, as the money for which tlioy ha(.l obtained a decree was in 
reality part of the purchase money which defendant No. 2 had to pay to Hem 
Nath and Earn Nath, and that they stood in the place of these two latter ; and 
on their objections being overruled on the 23rd March 1878, brought this present 
suit on the 22nd March 1879 to have the sale of the 6tli May 1878 set aside, 
and to reverse the execution- proceedings which disallowed their objections, 
on the ground that their purchase prevailed over the defendants’ mortgage, 
inasmuch as they had a prior lien upon the property. 

Defendant No. 1 contended that the decree obtained by the ])laintiffs was 
merely a simple money-decree which could create no lien on the property in 
suit ; that the property having been previously mortgaged by the judgment- 
debtor to him, the plaintiffs could, by their purchase, which extended merely 

* xVppcal Ii'uin AppclhiLe Doi-rco, Nu. l.‘Jl of 18H1, tigaiiist tlic duert'o of IJaboo Kali Pro- 
buuuo Mookorjuc, buuuiid Subordinate Judge ol Saruu, dated the IJth Sex>teinber 1880, 
reversing the decree ol Habuu I’uriio Chuiider iiaiierjee, Ollieialiiig Munsill of Pursa, dated 
the Uth July 1870. 
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to fclio rigliliS and iniortjsts of l.lio judf^nient-dobtor, only acquire a right of 
redetn])tion in tho properly, and not having rtjdeeined it before it was brought 
to sale in execution of his decree, their riglit lapsed. 

The Munsif dismissed tlie plaintiff's suit, holding that the jdaintiffs only 
purchased the right of redemption, and not having exercised their right before 
the purcluiso of defendant No. I, their riglit was annihilated. 

Tbo plaintilfs apjKuiled to <ho District Judge, who held, that defendant 
No. 1 acquired nothing by his purchase, the plaintiffs not having been made 
parties to tiio suit of defendant No. 1, and that the plaintiffs’ purchase was 
not therefore affected ; and that they Indng in j)ossession, the order of the 23rd 
Marcli 1H7H, made against them when objecting to tlie sale, was wrong, and 
for these reasons he reversed tlie flecree of the ^lunsif and sot aside the mis- 
cellaneous order of the 23rd March 1H7H. 

The defendant No I aiipoaled to the High Court. 

Moonshoe Mahomed Yusafiov the Appellant.-- The appellant has a pre- 
ferential titl(? to the property, his decree being a mortgage decree, the suit was 
brouglit upon a mortgagtj-liond, and the whole claim decreed, it must therefore 
be taken that not only the claim for money, hut also the claim upon the property, 
[169] was decreeil • -Dehi (jharctii v. JJ/a licvm (1. L. R., 3 All., 388). 

The suit u^Don tlie mortgage-bond was instituted on the 17th January 1877, 
and the present plaintiff purchased in execution of his money -decree on the 2nd 
April 1H77, therefore the doctrine of //.s* pendrm applies. 

Baboo Kannia Smdhn Mookerjer for the Respondents. — The decree obtained 
by the defendants was in reality a money-decree; the doctrine of lia pendens 
can have no application to tlie case of an execution- purchaser, but the doctrine 
would apply to cases of voluntary alienation — Sreemutty Gourmoncy Dahee v. 
Charles Heed (2 Taylor and i3ell, 83), Dhareudro ('hander Mookerjee v. Anund 
Moyec Dossee (J W. H., 103), Nafjar Merdhaw. Ram Lall Adhicary (le^ W. R., 
308), and AU Shah v. Ilasani Baksh (1. L. H., 1 All., 588). If a third party 
purchases at an auction-sale ponding suit, he may bo made a party by a supple- 
mental bill --Story on Equity Bloading, 3-12. 

The doctrine of hs pendens was held to apply in the following cases : 
Rajkishen Monkerjee v. Rndha Mad hub Holdar (21 W. R., 349), Lala Kali 
Prosad v. Bull Singh (1. L. R., 4 Cal., 789, S.C., 3 C. L. R., 396), Rabia 
Khanum v. J. P. Wise (23 \V. R., 329), and Manual Frnval v. Sanayapalli 
Latchmidevamma (7 Mad. H. C., 105), on the supposition that there was no 
distinction between voluntary and involuntary alienations ; but the Privy 
Council, in the case of Donendro Nath Sannyal y. Ram (Joomar Gkose (lOTC. L. 
R., 281) have decided that there is a distinction. If the doctrine of Us pendens 
does not apply, then even supposing that the decree which the defendant 
obtained was a mortgage-decree, still ho would get nothing at the sale in 
execution of his decree. The mortgagee, can only sell his lien and the pro- 
perty of the judgment-debtor; and if at the sale the judgment-debtor has no 
property, the lien cannot pass to the purchaser, because the lien is inseparable 
from the property — Mclharam Das v. Bolnram Phiikan (9 C. L. R., 233). The 
only remedy which the mortgagee has, is to [170] enforce his lien against the 
person in possession of the property — Chowdhry Junmajoy Mullick v. Dassi 
Mom Dassi (9 C. L. R., 353). 

Moonshoe Mahomed Ynsnf in reply cited Manual Fruval v. Sanagapalli 
Latchmidevamma (7 Mad. II. C., 105). 

The Judgment of the Court (Garth, C.J., and Mitter and Maclean, 
JJ.) was delivered by 
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Garth, C.J. — The facts of this case are briefly these : Two persons, 
Bam Nath and Hem Nath, took a loan of Rs. 192 from tlie plaintifl’s, under a 
chitti dated the 17th Fal^joon 1280 (March 1873). Hem Nath sold his share 
in Mauza Rizapore Damudiir to Gokoola Persad, defendant No. 2, on the 24th 
July 1874. On the same date Hem Nath, as the guardian of his nephew 
Mothoora Persad, son of his deceased brotlier, the aforesaid Ram Nath, granted 
a zurpeshgi lease of Ram Nath’s share in the sanjo i)ropei*ty also to Gokoola 
Persad, defendant No. 2. Out of the consideration-moneys of these two 
transactions, by an arrangement between the parties, Rs. 192 was left with 
the defendant No. 2 to be paid over to the plaiidifTs in liquidation of the debt 
due under the chitti of the 17th Kalgoon 1280 (March 1873), but this money 
was not paid by the defendant No. 2 to the plaintiff’s, who brought a suit for 
its recovery; and, on the 13th September 187G, obtained a money-decree 
against the defendant No. 2. 

Before this deci'ee was jiassed, defendant No. 2, Gokoola Persad, 
mortgaged the mauza in suit, that is Rizapore Damudur, to the defendants, first 
party in this suit. 

The plaintiffs, in execution of their decree, caused the pi'operty in suit to 
be sold, and purchased it themselves on tlio 2nd Ajiril 1877. 

The defendants first party brought a suit against the defendant No. 2 to 
enforce their mortgage-bond dated the 10th April 1875, and obtained a 
decree on the 18th May 1877. The plaintiff's’ decree was for a very small 
amount, viz., for Rs. 192, witli costs and interest. The decree obtained by the 
first party defendants was for a very large amount, viz., about a lac of 
[171] rupees. The defendants first party, in execution of their decree, attached 
the property in suit. The plaintiff's thereupon intei vened, and objected to the 
sale, on the ground of their prior ])urchase dated the 2nd April 1877; their case 
before the execution Court was that, under their decree, they hold an equitable 
lien upon the property in dispute, because the money for which they had 
obtained a decree was leally part of the consideration-money which Gokoola 
Persad, the vendee, had to pay to TIem Nath and Ram Natli. They contended 
that as Hem Nath and Ram Nath could chiim a lien upon the property sold 
for that portion of the consideration -money which the vendee Gokoola Persad 
had not paid, they, standing in the shoos of Ilem Nath and Ram Nath, were 
entitled to claim the same lion. 

The execution Court, however, on the 23rd March 1878, disallowed the 
claim and directed the property to bo sold, unless the jdaintiff’s should satisfy 
the mortgage -decree. Tlie value of the property in dispute being only Rs. 751, 
the plaintiffs, of course, did not pay the amount duo upon the defendant’s 
decree, which was for iqmards of a lac of rupees, in order to save it ; and it was 
accordingly sold in execution of the defendants’ decree and purchased by the 
defendants on the 6th May 1878. 

The plaintiffs then brought this suit on the 22nd March 1879, for the 
declaration of their title to the nuauza in suit, on the ground that their pur- 
chase should prevail over the defendants’ mortgage, because they had a prior 
lien upon the property. The Munsif tried this question only, - -v/r., whether 
the plaintiff’s held a prior lien upon the property or not. This question was 
raised in the first and the second issues framed by the Munsif. The Munsif 
was of opinion that the plaintiffs’ contention was not valid. The plaintiffs 
being only creditors of the vendors, in his opinion, could not claim the same 
lien upon the property sold for any unpaid i)ortion of the purchase -money 
which the vendors had. He accordingly dismissed the suit. 
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On Jippoal, ilio Sul>onliiKit(5 Jiid^o dispnscd of tho case on an issue which 
was noli raised hy the parlios. fh* decreed th (3 plaintiffs’ claim, because the 
plaintilYs were not made! parties to IIkj defendants’ suit, upon their mortgage 
bond. The Subordinate Judge was not right in disposing of tho suit by 
allowing [172] 1,1 le plaintiffs to alter the nature of their contention in the 
Ai)pellate (3ourt. The ])laintitfs, it seems to us, purposely did not put 
their case on the ground upon which the Subordinate Judge has decided 
it, because it would have enahled them only to obtain a temporary victory. 
If the defendants were to bring a suit against them to enforce their 
lien, tho property in dispute could not be saved unless they would pay the 
whole of tho mortgage ilecree, which t^vidently they would not do because 
it is of small value com])ar(‘d with the aiiiount of the mortgage-debt. 
Tho phiintilTs, tluMiihui!, |)nt tludi- laiseupon Ihe only ground upon which, if 
they siicco('d(*d, th(*\ thmight they would he able to reap a leal benefit — that is, 
if they could (!stal)lish tlH!ir prioi lien, thev would he entitled to hold the pro- 
perty in disputi! fr<‘.e from tlu! deleiuhinls’ mortgage. The Subordinate Judge 
w^as, therefore, not right in allowing the plaintilTs to make out a new^ case 
in the .Appellati! Coui’t. 

Then, as riigards the Munsif’s decision, we are of opirnon that it is correct 
in law'. Itisti’iK! that an unpaid vendor holds a lien U])on the jiroperty sold 
for the consideiation-mon(!y, hut a creditor of that vendor cjinnot claim the 
same I'ight. Thc! decree ()f Mu' lower .\ppellatc (^oin t will he revei'sed wdtli 
costs, and the deerei! of Ihe Munsif will be restored with costs. 

Appeal allowed. 


[ 9 Cal. 172 3 

Al’PMLIATE CIVIL. 


The June, 

Present : 

Mil Justice TottexVitam and Mr. Justice Bose. 


(lohind Lall Seal and another Defendants 

ccr.'iiis 

Ciiuiidhurry Maity and <»i.iers Plaintiffs." 


Sale for arrears of rent — Publication of notice of sale — Material irregn- 
laritij — Peg. VIII of J810, s. 8, cl. 2. 

Clause ‘2, s. H of Hog. VTII of 1810, which provides that a notice of sale under tho Regu- 
lation shall l)e stuck up in tho eiitehcry of the zaniindar, is not complied with by serving 
the notice upon the zamind.ir himself or his agent. The object of tho Regulation is to make 
known to the holders of nnder-tenures and ryots and the residents of thc placo that the patni 

’Appeal frojii Original Decree, No. 170 of 1881, ag.iinsttho deereo of Baboo Jodu Nath 
Roy, Subordinate Judge of Midnaporo, dated tlie 81st May 1881, 
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will be sold if [1731 the arrears are not paid off within the time specified, and if the notice is 
not stuck up in the cutcherv, as prescribed bv the Ri*‘(ulation, there is such a material 
irregularity in the publication as will avoid the sale. 

Baboo Aushoolosh DhiiVy Balioo Rajcndcr Nath Iios(\ and Baboo Gopal 
Chunder (ihosc for tlio Appollants. 

Baboo Gopi Nath Mookerjop for the Respondents. 

The facts of tliis case sufficiently apptnir from the Judgment of the^ Court 
(Tottenham and Bose, Jd.), ^vhich was delivered by 

Tottenham, J. —This is an appeal against the decree of tlie Subordinate 
Judge of Midnapore, sotting aside a jiatni sale on the ground of certain irregu- 
larities, which tlie Court below considered to Juive been established, and which 
it thought had been the cause of the jiatni being sold foi’ an inadequate price. 

As to the irregularities found by the lower Court, we think that there is 
only one wdth which wo need deal. As to the otluns w'c doubt whether they 
s'liould be held to lie iiregularities at all ; and even if they are, we do not think 
that the plaintilTs, the patuidars, can he said to have sustained any injury 
therefrom. The material irregularity, howtwer, upon which the lower Court’s 
deci'co must stand or fall is that relating to the seiwice of the notice under s. 8 
of the Patni Regulation. The Regulation requires tluit there shall be a three- 
fold publication of the notice : A notice is to be published in the Collector’s 
office ; a similai* notice is to ho stuck up at the Sadr Cutcherv of the 
zamindari ; and a copy or extract of such part of the notice as may apply to the 
individual case shall he sent by the zamindar to ho similarly published at the 
cutchery or at the [irincipal towui or villagt? upon the land of the defaulter. 
The Regulation further providers that the notice? to bo sent to the nuifassal 
shall bo served by a single peon, wdio shall bring back the receipt of the defaulter 
or his manager for the same, or, in the event of inability to iu-ocure this, 
the signatures of three substantial ])ersons residing in the neighbourhood, in 
attestation of the notice having betui brought and published on the spot. 

[174] ’\ 'he dispute in the case relates to the notice w hich the law' requires 
to be published on the spot,- that is, at the defaulter’s cutchery. 

The Court below' has found it to be false that the notice was, as alleged, 
stuck up on tile door of tlie (jutchory. 

The evidence show's that the service w'as accoinjilisluMl h\ making the 
notice over to the karkooii of the defaulter in the absence of the defaulter 
himself and his naih. The karkoon admits having received it and having 
given a receipt for it. Fie also iiroves that, on the return of the naib, he made 
the notice over to him. 

We have no doubt, therefore, upon the evid(?nce, that the defaulter, or his 
manager, had notice of the intended sab? of the patni for arreai’s ; but the Court 
below^ holds that such service was not sufficient; and that, wdien the Regulation 
lays down that the notice shall be stuck up at the cutchery of the defaulter, 
or in some principal town or village upon his land, it is not sufficient to hand 
it over to one of his servants and take his receipt, that servant not being the 
manager of the defaulter. 

Baboo Aushoolosh DJiuVy w'ho appears for the a[)pellants, admits that if 
the Regulation intended the local pulffication of the notice to be for the infor- 
mation of ryots and holders of under- tenures in the patni, then mere service of 
the notice on the defaulter’s servant would be insufficient : but he contends 
that the Regulation does not contemplate any such iiublication as should inform 
the local public, — that is, the publication of the notice in the mulassal. lie 
says, that the only information intended for the pul)lic is that to be gained 
from the notice suspended in the Collector’s <»ffice and the z ami ml ar’s cutchery. 


4 OAI^ — 104 
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lie contends that the notice prescribed for the defaulter’s cutchery is simply 
intended to convey information to the defaulter or his manager that the patni 
is in jeopardy. 

Wo do not take the same view of the law. If the notice were only intended 
to convey private intimation to the defaulter or his agent, the law would 
hardly have used the term ‘ i)ublished.’ To publish is, in our opinion, to make 
public,-- that is, to convey information to the public or all whom it may 
concern. 

There is one point which merits observation, although it has [175] not 
been brought to our notice by the ])loaders on either side ; and it is this — that, 
in the notice issued by the zamindar to the defaulter, it is set out specifically 
that it is the duty of the peon, who is entrusted with this notice, to proceed 
first of all to the princij)al man/a or cutch(iry of the aforesaid lot, stick up the 
same and bring liack tlie receipt, accordiiig to the form of the imblication of this 
notice, from the taliKjdar himself oi- from his naib, or any other agent.” It is 
quite clea.r, tlierefore, tliat the zamindar himself, or at any rate the person who 
prepared tl)is notice for him, fully undei’slood tliat the Regulation requires 
what wo now hold to he its requirements. Ibiboo Aiishootoali ])hur has 
referred us to the case of Iliniootnan Dnsu v. Bipro C/nini liuif (20 W. 11., 132) 
in which a Division Bench of this Court held, that when it was shown that the 
defaulter’s cutclu'iy was an emj)tv and ruinous building, and the notice had 
tlierefore been served upon the gomashta’s residence, where the business of the 
patnidar was actually carri(*d on, such service was an infinitely more exact 
compliance with the spirit of the law, than service of the notice at tlie deserted 
cutchery would have been. 'Fhe Judges in that case said that the object of the 
llegulation in this particular was to ensure the publication of the notice to the 
defaulter or his manager. The pleader, therefore, asks us to infer that the 
liegulatioii does not intend aaiy such notic(» to any body else, and that personal 
service upon a servant is ecpial, not to say superior, to the mode of service 
prescribed in the Regulation, that is, the sti(;king u]) of the notice on the 
cutchery. We need hardly say that we fully concur in the judgment pointed 
out to us so far as it goes. We fully agree that where the gomashta’s house has 
practically taken the place of an old and dilapidated cutchery, publication at 
that house sufiieieutly meets the rcMiuiremonts of the Regulation. We also 
agree tliat the oliji'ct of the Regulation in this particular is to ensure the publi- 
cation of the notiia? to the defaulter oi* his agent. But we do not find that the 
Judges in that ease said that this was the exclusive object. Had they said so, 
we sboulil have felt conipidled to disagree with them. In our opinion the 
object of the Regulation is also to make known to the holder of under- [176] 
tenures and ryots and the residents of the place generally that the patni will 
be sold if the arrears are not paid off within the time specified ; and in the case 
cited wo find that the notice was not merely served personally on the gomashta, 
and sluit up by him in his box, hut was, .is iirescribod by the Regulation, stuck 
up on the house. There is, therefore, nothing in that case which to our minds 
relaxes the rules laid down in s. 8 of the Regulation. 

As observed before, Baboo Aushootosh Dhiir lias admit i.id that should 
we take the view w^ liave just expressed of the object of the Regulation his 
case must fail. We have thus arrived at the result which lie foreshadowed. 

Tlie appeal is dismissed witli costs. 

Appeal dismissed, 

NOTES. 

[PUBLICATION OF NOTICE -IRREGULARITY- 

See also ‘20 Cal. 80 l‘J T. A. 191, aniriiiing 17 Cal. 474 ; 19 Cal. 703 ; 27 Cal. 789 ; 12 
Cal. 67 ; 9 Cal. 019.] 
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[9 Cal. 176 : 12 C.L.B. 22] 

APPEfiliVTE Civil i. 

The •Ini 1^82. 
rR7-:sENT : 

Mr. Justice Tottenham and Mr. Justkm-: Bose. 

Luchmiput Singli One of the defendants 

versua 

Amir Alum (Blaintift) and others Djfund inLs. ’ 

Mahometan Law — Wiirjf ‘-P)'Ovision}i for paijment of 1 1 t^hts and wainfenan^ee — 

Ml imr pi a, > n I iff— G na rdi a ii . 

A JMahomedan created ji wmif of all Ins pro|x*i*fcy, and appointed Ins minor graiidson 
mutwali, providing that, during the miiioritv, tlie propt‘rty should be maiiagefl bv the minor's 
father. The deed contained a provision that, in the first place, certain debts should be paid, 
and then provided that the properU should be applied tnw.irds the religious usi-s (U'ented and 
the maintenanco of the settlor’s grandsons and their innle issue. In execution of a decree 
against the minor’s father, the endowed property w.is altatdied ainl soKl. In a suit by the 
minor through his si.ster, as guardian, ti recover possession of the firopi'rty, in which suit 
the si.stcr was not made guardian nd litain by an orchn* of Court, but was allowed to sue by 
the District Judge, 

Heldt that the suit was maintainable as framed. 

Heidalso, that, notwithstanding the iirovisions for payment of debts and maintenance, 
the wiiqf was valid. 

By a tvicqfnama, dated the 6th February J872, one Shah Knayot Hossein 
endowed certain properties, which he had inherited from his wifoBihi Rujjan, for 
the expenses of the [177] iniisjid and the tomb of the lioly personages of his 
family, the servants of a certain a.s*/// //.««, and for performing the urs iindfateha 
at the tomb; and he appointed Shah Mahomed Amir Alum, his grandson, the 
minor son of Syed Shah Asudulla, as mutwali. The deed directed that so long as 
Shah Mahomed Amir Alum remained a minor, Syed Shah Asudulla should 
manage the property, and it directeil that the manager should, in tlie lirst ijlace, 
pay certain debts, and afterwards apply the property towards the I’cligious 
uses created and the maintenance of the settlor’s grandsons and their male 
issue. Besides tlie endowed jiroperty Svod Shah .Asudulla was jiossessed of 
in’operty which he had acquired by inheritance. 

In execution of a decree obtained by Brij Mohun Thakur and lluri Mohim 
Takur, against Shah .Asudulla, the endowed projierty was sold on the 7th 
August 1878 and purchased by Hoy liuchmipiit Singh. 

Shah Amir Alum, who was still a minor, now instituted a suit through 
Mussamut Bibi OmmutuI Fatema, bis sister, against Hoy Luchmiput Singh, 
Brij Mohun Thakur, Huri Alohun Thakur, and Shah .Asudulla, for a declaration 
that the endowed property was not Jiahlo to be sold for the debts of Shah 
Asudulla, and for possession. Mussamut Bibi Omirmtul Fatema was not 
appointed guardian ad litem by an order of Court, but was allowed to sue by 
the District Judge. The defendants, besides thi3 usual pleas of fraud and 
collusion, pleaded that the plaintilV could not sue through Ommutiil Fatema, 
and that the di'ed was invalidated b> the cuiidition for pji\meiit of debts. 

* Appeal from Original Dccivo, Nc». 175 of 1H.S0, :ig:i.inst ilu* ib-cm' (J Moulvi 
Abdul Karim, Subordinate Judge of Hbagalporc, dated the 16th of Ai^ril 1860, 
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LITCHMIPUT SINGH V. 


Tluj Sul)or(lin!it(3 Jiidtjo huld, it was reasonable and proper that 

Miissainat OiiiiiiuLiii i^’aleiJia should he the j^uardian for the purposes of the 
suit, and that tlie oiidowinent was valid. 

The defendant Hoy Luehniiput Singh appealed to the High Court. 

Haboo Sreenalli JMss and Baboo liaskhckarij Gliose for the Appellant. 

Mr. li. N. Twiddle, Mr. C. Gre<jorn, and Moonshee Mahomed Yusuf for 
the Hespondents. 

[178] The Judgment of the Court (Tottknham and BoSE, JJ.) was 
delivered by 

Tottenham, J. This is an appeal against a decree of the Subordinate 
Judge of Bhagalpoie, onleriiig restoration to the plaintiff', respondent, as mut- 
wali, of certain pro]X!rty jillegtjd to be wuqf, which had boon acquired by the 
defendant No. I, apjiellant, by auction-purchase in execution of a decree held 
by the defendants Nos. ‘2 and d against the defendant. No. 4. The was 

created in iH72 hy Shah Kna\et Ilossein, the late father of the defendant 
No. 4, and grandfather of the plaintiff' T’he plaintiff', being a minor, the suit 
was, witli the permission of the District Judge, instituted on his behalf by his 
sister, Bihi'Ominiitul Fateina n/m.s Bibi Nnr Jehan. 

4'he defendant No. 4, Shah Asudulla Saheb, is the plaintiff’s father. 

Wlien the property was attached in 1873, the debtor filed a claim on 
behalf of tlie present plaintiff', objecting that the i)roperty was louqf, and not 
liable to bo sold, the debtor being only the manager thoroof during the minority 
of Ids son, the mutwali. T’hat claim, however, was rejected, and the sale took 
place on the 7th of August IH7H. 

The judgment of the lower Court, after setting out the pleadings, held, 
that the suit was inaintainahle as bi'ought ; that the wnqf was a valid one in all 
respects ; and that the jiurchaser at auction had acquired no right under the 
sale. 

The contentions urged before us in appeal have heon, Jim t, that the suit 
was not maintainable by Ommutul Katema as next friend to the minor plaintiff’, 
and that there must he m. formal order of the Court ai^poi.iting a guardian ad 
lilcm: serondhi, that the alleged iriiqf is not a valid one under Maliomedan law; 
and tiurdhf, that the wuqfnamd was never intended hy Bnayct Hossein. the 
maker of it, to lu? operative, and that, in fact, tlie property has always continued 
to be enjoyed and used as the means of siijijiort of the family. 

As to the. first point \\e think that the objection is not well founded. It 
was lirst a>.sumed by the jileader foj’ the ap[)ollant tliat the minor’s father, the 
dcfendaiil No. 1, was his certificated g.nrdian under Act XL of 18/58. But it 
seems that this is not [179] so; ann we consider that the District Judge, 
who undouhtedK had jurisdiction to try this suit, was competent, under s. 3 
of the Act, to allow it to be instituted hy the minor's sister, he considering 
that the father had neglected his interest in respect of the property in suit. 

The next question is, w hether or not the louqf is a valid one according to 
Maliomedan law. There has always been a good deal of controversy in the 
Courts as to what is essential, and as to what will invalidate a wuqf. On the 
one hand, it has been contended thut no wuqf is valid unless it is solely and 
wholly for pious and charitable purposes enduring throughout all times ; and on 
the other hand, there have been those who considered that what is practically 
a perpetual provision for the dedicator’s family may be a valid toiaif. 
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LL.R. 9 Cal. 180 


The fact that the Subordinate Judge who tried this case is himself a 
Mahomedan gentleman of considerable attainineiits in Arabic learning, entitles 
his opinion to peculiar weight in a case of this nature ; and he appears to have 
entertained no doubt, whatever, as to this being of a thoroughly legitimate 
character as to its constitution and objects. And singularly enough, the only 
matter which strikes us as one in respect of winch, witli reference to the 
decisions of the Courts, makes tlie cliaractei* of this alleged wiiqf at all doubtful, 
is the very one which the lower Court has treated as one as to which there 
could bo no dispute as to its being a proper object of ivuqf. For, in the 
wiuifnama, there is express iirovision for the i i.iintenance of the dedicator’s 
male descendants, in addition to the strictly pious and religious objects for 
whicili the purports to have been made. I hit the Bombay High Court 

has, by a Full Bench, decided that, to constitute a valid irnqf\ there must be a 
dedication of the property solely to the worship of Cod, oj‘ to religious or 
charitable ])urposes : see Ahdul (rfunic Kasam v. IJasspn Miya HaJumtula (10 
Bom. H. C. K., 13). TIuit view has been endorsed by a Division Bench of 
this Court in the case of Mahomed llunuduHa Khan v. JJadrannissa Kha.tun (8 
C. L. R. 164). 

The definition. might seem to exclude from judicial recognition a wnqf of 
which one object is a provision for the family of the creator of it. 

[ 180 ] The lower Court, however, easily disposes of this r|uestion by the 
observation that “ it is (juite evident, and there is no necessity to quote any auth- 
ority on the subject, that a ivnqf for one’s-self and for one’s children is valid. ” 

In the Bombay case the Judges, after considering all the available autho- 
rities on this question, hold, that the balance was in favour of the dictum to 
which they gave effect ; and this too was what the Division Bench, of which 
one of us was a member, decided in the case of Mahomed IlamidiUla Khan v. 
Bicdninnissa Kkcitun (8 C. L. R, 161). In that case the alleged wuqf, which 
we declined to recognize, had for its object nothing connected with the worship 
of God or religious observances, and provided only in a very i emote contingency 
for the poor. It was simply a perpetuity for tlic benefit of the dedicator’s 
daughtei* and her descendants so long as any should exist. 

The loiiqfnama noNv before us is of a very different character : and having 
regard to the passage in it reciting the fact of dedication, w’c think that, with- 
out saying whether or no we are jirepared on further consideration to adopt 
to the full the ruling above-mentioned, we can treat this iraqf as actually ful- 
filling the condition described, for the maker of the //vzr//, after reciting the 
whole of his propertv of every kind, proceeds to declare tliat all has boon 
endowed by him for the expenses of the musjid and tlie tombs of the holy 
personages of his family the serv'ants of the aaUiana, and for performing the 
nra Andfateliu at the tomb. 

These are the objects of the n'uqi, aiu! they are all distinctly religious. 
They also involve to some extent charity to the jioor. 

Wo are disposed to hold this, therefore, to be a valid wiKff within the 
purview of the rulings quoted. 

The subsequent direction that the manager shall maintain the future male 
descendants of the maker of the wnqf does not necessarily alter its character. 
Whether or not the provision or direction can bo lawfully carried out, it is not 
necessary for us now to decide. But apart from this we aie of opinion 
that the louqf was completed by the passage which we have quoted. And we 
accordingly decide this point against the appellant. 
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MON MOHON BlIKSEE V. 


[181] As ro^jards the thiid iinrl last, objections we are of opinion that the 
iruqf l)oin/4 foiiiul to he a lof'al and valid one, it is really immaterial for the 
piirpoHcss ot this suit to eruiuire how the proceeds of the property have since 
been applied. For no amount ol misappropriation or other misconduct on the 
part of the manaj^er can alter the character of the wnqf or render it void. 

That heiny so, we hold that the deci*ee of the lower Court was right, and 
we dismiss the appeal with costs. 

This judgment will also govern .Vpiieal No. /)2 of 1881. 


A ppeal dismissed. 


NOTES. 

[I. SUIT BY NEXT FRIEND, ETC. 

See now thu C. I*. (J. (j. ;V2, r. I. :n'conlnig to which, if a minor has a guardian 

appointed or dcfl-tn'il hv conipt t(Mit aniluuity, no jii'r^on other than such guardian shall net 
as the wrf fnmul of the. minor, or lie. appouiti'd his giiardiiin for tho suit, unless the Court 
considers, for rcsisons to he n-eorde*!, that it is ffu* the minor’.s welfare that another person 
be permitted to act or he appointi'd as tin* case mav lie. For the law under the previous 
Codes, see 11 Ciil. ; 10 Cal. i:U ; 12 Cal. IK ; 0 All. 50K , 14 Cal. 16‘J ; 31 All. 7. 


II. WUQF- VALID DEDICATION.— 

See also 13 'Slid. (Ui (74) ; IK M.id ‘201 (‘212) ; 11 Horn. 40‘2 (r)04) ; 1.3 Bom. 2fi4 (272) ; 
8 J3oni. L. U. *215 (‘2:)0) , ‘20 Cal. 110 ; K (). (!. 370; 33 All. 100: 0 I. C 753 : 8 A. L. J. 162. 
Those cases havis I(■)^t most of tlunr importance after the coming into forec of the Mussalman 
Wuqf Validating A<'T., Vf f)f 1913, pasv,e(i lf>r Uh* purpose of removing doubts as to wuqf 
creaced by persons prolessing the Afussalman faith in favour of themselves, their children and 
descendants and iiltmiatcly lor the hem fit of thii poor or for other religious, pious, or 
charitalile purposi's.”] 


[9 Cal. 181 11 C. L. R. 34.] 

APPEIdi.ATK CIVIL. 


The 1 7th April, 18S2. 

PRESENT : 

Mb. .Iustkmi: White ano Mb. Justice Macpherson. 

Mon Moliim Bnk*=:co Decvcc-holder 

versus 

Clunga Soondery Dahoo Judgment-debtor.' 

H.rrrufion nf' tlrrrer -- Mnitn’ planitiff -Apphrutioii for execution hij 
quurduuL — Lnniiation Act (XV of IH77), s, 7. 

\ plaintilf, whn has obtained a decree during his minority, has the option either of 
applying through his giuirdiaii to I'xecute th« .'ecree during his minority or to wait until the 
expiration of his iiiiiiority before exec;utiiig his decree. The iipplieation of the guardian is 
the application of the infant Tin* minor is under disability during the whole, period of his 
minoritv. His dis.ibilit> docs not cease, beeau.se. he, through his guardian, makes two or 
more applications tor execution however long the interval between them, provided they are 
dll made during his minority. 

Baboo Issur Chinider ChnckerhiUty lor the Appellant. 

Baboo Kis^orq Mohun Boij and Baboo Mohmij Mohim Boy for the 
Respondent. 

•App'^al In in Apiicllair Dicni*, No. 34*2 of JKKl, .igainsi the (»nler of h’. J (r. Campbell, 
Ksq., Judge of Uungp«)re, dated Ihe 3rd September 18H I, reversing the order of Baboo 
X>ciiobundhoo Uoy, Munsif of Kooreegram, dated the 3rd May 1881. 
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GUNGA SOONDERY DABEE [ 1882 ] I.L.R. 9 Cal. 182 

The facts of this case sufficiently appear from the Judgment of the Court 
(White and Macpherson, JJ.)» which was delivered by 

Whit6| J* — The Court below hold that the execution was not barred by 
the law of Cooch-Behar, but that it was so by tlie law of British India, that 
being the law of the Court in [1823 which the judgment was souglit to be 
enforced, and the law defining the limitation for suits being part of the 
lex fori. 

On appeal before us it is argued, that, assuming tlie question to be deter- 
minable by the Limitation Act now in force in Ihitisli India (Act XV of 1877 ), 
yet by that Act the execution is not barred, for tlu' plaintii! (the decree- holder) 
is a minor, and as sucii under disability, and therefore time does not run 
against him during his minority. It is not disputed that tlie decree-holder is 
a minor ; and accordingly, under s. 7 of the Act, until his minority has ceased, 
he is not affected by the law of limitation. It is contended, however, for the 
respondent that, upon the true construction of s. 7, the minor must wait until 
he attains majority before suing out execution, and that, until then, he cannot, 
through his guardian, take any steps to enforce liis decree. This contention 
is unsound, and is disposed of by the judgment of the Piivy Council upon the 
corresponding section of the old Limitation Act, XIV of 1859, in the case of 
Mussiimat Phoolbas Knonu'ur v. IjoUu Jofitwliur Sahou (Jj. B., li 1. A., 2»'5-26). 
A plaintiff, who has obtained a decree during his minority, lias the option 
either of applying tlirough his guardian to exocuto the decree during his 
minority, or to wait until the expiration of his minority before enforcing liis 
decree. 

Another point was attempted to bo argued, that, if the guardian of a minor 
commenced to execute tiio decree on his behalf during the minority, all sub- 
sequent applications by that guardian on the minor’s behalf must he governed 
by the law of limitation, 'riiis argument also is unsound. It assumes, con- 
trary to the law on the subject, Unit the ajiplicatioii of the guardian is not the 
application of the infant, hut soinctliing distinct. The minor is under a 
disbility during the whole period of his minority. Ilis disability does not 
cease, because he, through his guardian, makes tw(j or more apiilications lor 
execution, however long the interval between them, provided they are all made 
during the minority. 

The order of the Judge is reversed, and that of the Munsif restored with 
costs in this Court and also in tlio lower Appellate Court. 

Appeal allowed. 


NOTES. 

[ MINOR— DISABILITY— 

See also 20 Cal. 7U ; 3 C. W. N. 24 ; IG Bom. .030 ; 0 J3om. L. K. 76d ; 22 All. 199 ; 
32 Cal. 129.] 
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9 Cal. 184 


DAVIIi V. 


[ 11 C.L.R. 30S] 

[183] Al'l'ELLATE CIVIE. 

The. :mh June, 
ritHSKS’l’ : 

Mk. .lusTrcii Mc'DoNiiLL ANi; Mk. Justice Eikld. 

Diivid I’liiiutilf 

ms US 

(ji’isli Chmulor (iuhsi Doferidant. ' 

Mufassul SuiuU Huusr i'uuri Art (XI t\f s. 0- Res judicata — 

Interest ni hunt -Julh'ur District Houd Cess Act ( Deuij. Act X of 1H71.) 

A siiili Li) ri'covi'i- hkkI i>ul)li<.- \v<»rk*^ ccs'-. is not .i c-liiini for moiioy on bond or 

other (•ontr.ii t. lint is ;i cl.iini erratod and inaih* ri‘fo\erabJ(* by ii special cnaftmciit of tluj 
Legislature, .iiid does not fall within the prov(<.ions of s. d of the Mufiissal Small Cause 
Court Act. 

The decision of a Distric t .Iiidge dtridine, that the ])laintifT is not entitled to sue in a 
suit for road ei ss, whi-rc' the .unount elainn'd is less than Rs. 100, and therefore no second 
appeal lies to the* High (Nnirt, is a bar to a second suit in which the amount claimed is 
above Rs. 100. 

A jalkar doc's not iin])arl an\ interest m tin* .soil it.si If, and therefore" a patni of a jalkar 
is not “ an intc‘n'st in land ” within tin* meaning ot the definition in tlie District Koad 
Cess Act. 

Ihihoo Iiuslthehdrn ( those tind J^ahoo Lull Mohun Duss for tlio Appellant. 

J3iibo() Itiijeiulro Xuth Jiose for tho liospondont. 

The facts of this case sidlicioiitly a])poai* from tho Judgment of the Court 
(McDdnioLL and FlETiI), JJ.), which was delivered by 

Field, J. In this case the plaintitif is the iiropvietor of a sa/r mehal, or 
jalkar, which is No. JOOOon the rent-roll of the Kurridpore Collectorate. The 
defendant holds under tlie plaintilf a patni, apparently of the wdiole of this 
properly. Tho present suit is brought to recover the sum of Rs. 302-4 annas, 
on account of road cess and public works <5ess. A preliminary objection is 
taken that this is a suit of the Small Cause Court class, and therefore, as the 
amount is u ruler Rs. 500, no second appeal will lie. It is contended that, 
with reference to the language of cl. 1 of the proviso to s. 6 of Act XI of 1865 — 
[184] • ‘ for any claim for the rent of land or other claim for which a suit may 
now be brought before a Revenue Oflieer,'' — the claim in the present case is 
not a claim for which a suit could have been brought before a Revenue Ollicer 
at the time when Act XI of 1865 v is passed. It is said, therefore, that tho 
case does not fall within tho proviso, but comes within tho general words of 
s. 6 of tho Act ; and that the suit is therefore inaintairuihle in tlie Small Cause 
Court alone. 

We think it unnecessary to consider whether the suiu comes within the 
language of the proviso or not, because it appears to us that this particular 
suit does not come within the general words of the section itself. Wo think 
that this is not a claim for money on bond or other contract It is a claim 
created and made recoverable by a special enactment of the Legislature ; and, 

* Appeal from Appellate Decree, No. 2370 of 1880, against tho decree of Baboo Nobiii 
Chundcr (Vangooly, Subordinate Judge of Fnrrulpore, dated the 10th of Sei^tembor 1880, 
airirmiiig tho decree of Baboo (lirindro Mohun (')inckerbutty. First Munsif of Bhanga, dated 
the 25th of August 1879. 
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GRISH CHUNDEB GUHA [1882] I.L.R. 9 Cal. 188 

in our opinion, does not fall within the provisions of s. C of Mio Small Cause 
Court Act. 

The noxt contention is, that, so far as rcpiiirds the road cess, the ])rosent 
claim is barred by a lU’ovioiis decision between tlie same parties, in which it 
was lield that the plaintiif could not recover road cess, fn that case the 
amount claimorl was under Ks. 100 ; and inasmuch as the road ccss is declared 
l)y the Act to 1)g ioc()\ erable in tlie same way as rent, the [>rovisions of Uong. 
Act VII r of 1809 were licld a])plical)le, and imd(*r l-lie provisions of s. 102 of 
that Act, as the amount sought to be recover, d was below Ks. 100, it was held 
that tliere was no second api)eal ; ind the Districf Judge’s decision was there- 
fore final. It is now contended that, inasmuch as the auiount sought to bo 
recovered in tbo present case oxcee<ls Hs. 100, and there is therefore a second 
appeal to tlie High Court, the principle of res judical a is not applicable. But 
it appears to us that the rjuestion as to the liability to road cess was decided 
by a Court of coinj)etcnt jurisdiction in the foriiKu- case, and that tlioreforc tlie 
princi[)lo of res Judicata do(*s apply. \Vc mav observe that tiie ]»l!iinlitV could 
easily have secured his second appeal upon the jioiut which ho raises by 
waiting to sue until the amount sought to he recovered ('\ceedcd 100 rupees. 

The tliird (piestion I'aised is, whethei' jiulilic works cess can be reco- 
vered by the ]»l:iintifT upon tliis so-cille.d pitni. Tbe [l'J5] public works cess 
is provided for by Reng. Act 1 1 of 1877, wliicb dec, lares all immoveable property 
to be liable to the ])ay]nent of a cess tlieroin callorl tlie public works cess. 
Section enacts tluit all bold(U*s of estates or tenures sli ill pay Mu? pidilic 
works cess at the rain determined iindts* s. [ and in tbe manner and the 
proportions prescribed for tbo payment of tlie road ccss by tbo District Road 
Cess Act. Section 9 provides that the words and expressions* liouse,’ * estate,’ 
tenure,’ ‘district,’ ‘immoveable projiertv,’ ‘ holder of an estate or tenure’ shall 
have tlie meanings attributed to them respectively in tbo Distriijt Hoad Cess 
Act. Tbe District Hoad C(»ss Act is Act X of 1871 of tbo Bengal Council, and 
the definition of ‘ tenure’ as given in tliat .Act is : * tenure^’ “ incliah's every 
interest in land, whether rent-])aying or not, save an csiate as almve dofinctl, 
and save tlie interest of a cultivating ryot..” Now the (]iiesl,ion admittedly to 
he determined is, whether this patni of a jalkar is a. tmiure wit hin the meaning 
of the term as used in the District Road Cess .\ct M long. .Act X of 1871). 

* Land’ is defined in the saiiK^ section to mea.?! “land which is c-ultivatod, umadti- 
vated, or covered wit li water.” It is to be observed that the language of the 
definition of ‘ tenure,’ wliicli “ includes every interest in land,” et c. must ho 
understood as not excluding all the usual and ordinary meanings of the word 
tenure.’ It lias not boon contended before us that the word ‘ tenure,’ apart 
from the above definition, would include a jalkar, and we think it inpiossible to 
say that it would. 

Turning then to the definition, can we say that a jalkar is an interest in 
land, meaning by ‘ land,’ land which is cultivated, uncultivated, or covered with 
water ? ft appears to us that we cannot say that it is such an interest. The 
question whether a fishery implies the ownership of the soil was discussed in 
England in tlie case of Marshall v. The Ullcswator Srenm Xavif/ntifrii Company 
(3 Best and Smith’s Heps., 732). It was tliere held that the allegation of a 
several fishery prhnn facie imports owmership of the soil,- - BLArKBUliN, C.J., 
dissenting, although he held that the Court was hound by tbe authorities to 
tliat effect. Now, in Rnglaiid, [ 186 ] a several fishery may undoubtedly exist 
apart from any ownership of the soil under the water. It may exist as an 
incorporeal riglit. Wliere it exists as an incorporeal hereditament, it lias been 
held not to he the subject of occujiation, and therefore not to he rateable for the 
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relief of the i) 0 ()i- ; and it re(|uii*(id express words in the Rating Act, 37 and 38 
Viet., c. rj4, s. 3, to make rights of fishing wlicn seemed from the oecupation of 
land, ratcaf3le for tlie ridinf of tlu^ [)oor. Jn this country wo think that ajalkar 
does nr)t necessarily inijjly any right iji the soil. In the ease of Hadha Mohnn 
MunduJ V. i\WI Mudhub Miindu! (21 \V. R., 200), it was said: — “ It is quite 
familiar that jalkar rights ai-(i frequently granted extending ovei* largo estates, 
the property of other [)ei*stjns Mian grantee of the jalkar; and it is clear 
that if, on thfi water drying up, the land helow it beeomo the property of 
these grantees, the most eumpliejiLed questions of fact would constantly be 
arising, hec.ause long after the drying up of the heels, the Courts would be 
called upon to decide how far the water had originally extended, and, as in the 
very case before us, giants of jalkar are usually cfinveyed in such terms as to 
import the use and enio> merit (d what may he called purely aqueous rights, 
such as fishing, gathering of rushes and other vegetation which arise fi’om and 
are connected with water, and it may ho very well conceived that if in such 
cases tlie right to the soil were implied in the grant of the jalkar, it would 
1)6 wholly unnecessary to s]ieeify the i)articuhir rights. We have mentioned 
this because if the grantee wcue the ownv^r of the land, he would, as a matter 
of course, he entitled to evorytliing on it.’' Kow, if a jalkar does not import 
any interest in tlie soil itself, we think it imjiossihle to say that it is an 
interest in land within the meaning of tlie delinition in the District Road Cess 
Act, land being there detiiK'd to mean land which is cultivated, uncultivated 
or covered with water. We may furtiier ohservo that, in Act Vll of 1888 of the 
Rengal Council, the word ‘ tenure’ is defined Lo include “ all interests in land, 
whether I'ent -paying or lakhira) (oMiei* th;ui estates as above defined) 
and all lisla'iics.” Noyv, if thvj word ‘tenure,’ in its ordinary accepta- 
[187] tion, included tisluuies, it would have la^en unnecessary for the Legisla- 
ture to .say ill so many words that in Deng. Act VII of 1808 it was to include 
lisheries. Deng. .\(d Vll of 18()8, it is to he observed, was iiassod before the 
District Road (V'ss Ae.t (Dong. .\ct X of 1871) ; and if it can bo contended 
that, in the latter* .Vet, the omission (d* tishoi'ies in the definition was due to an 
oy'orsight of the [jegislatui'c, it i-i important to ohsorvii that no steps have been 
taken lo I'oiTiedy that oversight in the C-ess Act (i^eng. Act IX of 1880). The 
result would secMii to he tliat tiu' Dr^gislatme, by deliheivatcly insei’liiig ‘ fisheries ’ 
in the defiiiitioii of ‘ tenine ’ in one Act, and omitting the same matter in the 
definition of the same word in another’ Act, jiassed for dillercnt purposes, 
intended that the term ‘ tenure’ should not include fisheries in the latter Act. 
We think, therefore, that a jiatni of a jalkar is not a tenure within the mean- 
ing of the Road Cess .Vet. 

The appeal is dismissed with costs. Appeal dismissed. 


NOTES. 


[ I. JALKAR— 

“Tlu'ir Fiordsliips sin* s itisfiod tlinttlic term * Jalkar ’ is a general oiio, signifying' waier- 
riijhts ' and might therefore aptly include the right to drift and stranded timbers as well as 
tlio right of fi'shing or anv other interest of a similar kind in the produce of the rivor — -24 
I. A. at 44. 

Jalkar was hold not to bo immoveable property within tho Specific Relief Act 1877, 
siic. 9. 

As regards tho Tjinr.tation Act, vcc M G.il. 2/0 ; 6 Cal. 111.*) ; 9 Cal. 703 ; 19 Cal. 662 ; 23 
Cal. 56 ; 31 Cal. 937 ; ms regard -5 tho Transfer of Troporty .\et, see 20 Cal. 440. The right to 
Jalkar carries no riglit to tho soil, Cal. 937. 


II. RES JUDICATA— 

See alsf) 25 Cal. 571. 


III. THE CESS ACT 

See (1907) 11 C. W. N. 105 as to whether a mela or fair is immoveable property within 
this Act.] 
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[9 Cal. 187 : 9 I.A. 104 : 4 Sar. P.C.J. 339] 

PKLVY COL'NClIi. 

77u! Ofli, 7th, and 'dh, Fohnnnn, and lOtli Mairh, 

J^RF.SKNT: 

Lord Blackburn, Sir 1L Huacock, Sir K. \\ Coj.ijkr, Sir K. Couch, 

ANJ) Sir a. JloBirousi*:. 


Nilnumi Siii^h Doo IX'lHiuhint 

vn sas 

nakraiKitli Sin^^'h Pl.iinlilT 


jitul The SecroUiry of Stnto tor India 
ill (k)UMcil. 


[On appeal from the llijnh (Ajiirt. of Jiidicaluro at Fort William in JX^n^al.l 


JatjJiir — Inclusion o/jtn/htr lands ni arm of settled Xanundari - 
(rliainah tenure -lleq. XKIX nf I Si 4. 

In the iiriM of a /amind.iri \mto includi'il at tho Pcnii.uKMjl Sidt Ifiiu jit tlio nniuzas whirh 
made up the inchal ot a tlui ^ucl^•ssl<)|| i<» wliich was siilijiu t to tho s.inetion of 

Government, the jii^<hirrl.i.r l> to ivii«l'‘r public serMcti*?. Oiic-Llnnl tlic revenue 

fissehsed upon the j.igbir meh.il n\m>. retained liv the j.i/rhii’d.ir, forniiin* no part of the 
zamindari asse.ts on which tlie j.ima ol the latter wa-. Ii\ed. 

Held, that whisthcT this jaghir was a f^hatwali tenure nr not. within the of the 

term as applied in Re^^. XXIX of ISU* (the z.imind.iri heinj; Paehit, .idjoiniiiff, and at 
one time included in, Birbhuni,) the j.ighir w,i.s analogous to such t ‘nuro as described in the 
preamble to the Regulation. 

[188] Held also, tii.it the nature of the tenure had not been alteri'd by the Permanent 
Settlement, after which the; sm-viccs duo h\ tin; jagliirdar remained as l)i*h)re, public services, 
and continued to be, due to the Government. That the zainindar became entitled only to the 
rent, or revenue, which was previously due to the Goveriiineiit, and iii respect of which he 
was assessed, and <lid not become, tmtitled to the services in respect whereof the one-third of 
the rent or revenue w.is alhnved as conipun.satii>ii to the jagliirdar. That the jaghir, though 
hereditary, was not subject to the ordinary ruhjs of inheritaiiee according to the Hindu or the 
Mahommodan law, but was held upon the condition of approval of tlie heir h^ the Govern- 
ment. Thus were precluded b<»th division of the jaghir mehal upon the lie.ilh of the holder, 
and alienation during his lito. 

It followed that the jaghir mehal was not Iialde to attaehjnenl and sale in execulion of 
a decree against the father and preilet;essor in estate of a jagliirdar so approved, as assets by 
descent in the possession of the latter. 

Raja Lelanumi Sinqli v. The Gucerniucnt of Bengal (6 Moore’s I. A., 101) followed. 

APPliAL from a decree of the Higii Court (9th Juno 1879), made under 
the 15tli clause of the Letters Patent of the Higli Court, 1862, which reversed 
a decree (21st April 1877) of a Divisional Boiiuh, and restored a decree (25th 
November 1875) of the Judge of the District of West Burdvvaii. 

The question on this apiieal was, whether lands within the area of a 
permanently settled zaminilari were held in jaghir independently of the 

•Relating to "the lands held by the class of persons denominated ghatwuls in the 
district of Birbhum.” 
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/Mininciju i ; jiihI Ik* 1<1 i>!i '.iicIj it Leiiuit; tliiit, in the possession of the 

jit^hii’dnr, they wiun not iissf.is hy descent IVoin his fatlier and predecessor in 
estiitt^, lisihle to he attuchcd for the judj^inejil-deht of the latter. 

Th(^ suit - comnKMieed in t he Court of the ^Munsif of Giinf*ajalf»hati, and 
transferred to that of the Judi^e of the West J>urd\van District — was to obtain 
a declaration that nine mauzas, foi niiiif^ the inelial of a jaf^hir, in Dargana 
Mohesliarii, in the zaniTiflari ol l‘.u*hjt, were n(it li.if)le tf) attachment and sale 
iind(‘r an ordei’ of lOLli Anmist 1H7I, in execution of a decree obtained in that 
year hv the (hdendant, a|»|K'llant, the Kaj.i zamindar of Dacliit, against Bir 
Siiif^h, the lath(‘.r of the. plaintitf, respondent, Bakranath Singh, the jagliirdar. 
The latti'r eJaimed t he mou/as as held hy Iiini in jaghir, subject to certain 
j)ul)lic s(a‘vices duc^ Iroin hiiii to the (iovernmeiit, which liad sanctioned his 
succession to tIu^ jaghir in 

[189] Tl le llaja z.imiiaiar i.iamtained that the njiiuzas wore not jag'hir 
inehal hut |)urt of his malguzari laiuls, sottli'd with a tenant ))y one of the Baja’s 
jiredee.essors, for sima iei^s to h(5 rendered to him as zamindar. Having been 
the propeit.y of liii- Singh, deeiMsed, the interest of the jaghirdar w^as liable to 
attaelmient in the possession ol his hei)*, and eould lie brought to sale in 
execution of, the dcuaticiof 1S7I, in conformity with the Codci of Civil Procedure. 

Th(‘ ( lovermnenl, joined as a di^feiulaiiL, sujijioited tJie claim in its written 
statement, alleging tiuit tlu^ land was held in jjighir, as a servdeo tenure, subject 
to the jiighirdar’s ilischarging public ilui.ies, and to the approval by the Covern- 
nient ol his succes.-,i()n to the. jaghir. 'Phe zamindari ol l^ichit, at one time 
included in tiui rdihliuni District, w’as placed under special administration 
uniler Heg. Will of iSOo. In LHI7, it was transferred from ]VIaTd)hum to the 
l)islricl of West l>ui-dwan. 

In 1H17, liie jaghir mehal, then 14* mauzas, was divided into tw'O parts, 
as to both of wliicli litigation ensued on the ipiestion of the Kaja’s rights as 
zamindar. in ISb.’J the Raja sued Bir Singli, the plaintiff’s father, for resump- 
tion of ()} mauzas, part of the above, alhiging that they had been granted hy 
an ancestor of tlu' Raja’s for personal sci vice, wdiich was no longer either 
required oi* renderd. The dismissal of this suit hy the Deputy Commissioner of 
Manhhum and the .Judicial Commissioner of Chota Nagpore was followed by 
the reji'ction of a special appi'iil in the High Court — Rojah Nilmoney Sinqh 
Deo V. Tin* (lorminicut of lirmjal (GW. R., 121) -and an appeal to Her 
Majesty in (k)Uiicil was also dismissed (18 W. R., P. 0., f‘12l). 

In 18G7, a, suit h> the Raja against tlui present jaghirdar, for arrears of 
rent aecrued during the lifetime of his father Bir Singh, was dismissed in the 
local Courts, and a sjiecial appeal to the High Court was rejected, it being 
leld that a new jaghirdar w’as not respi^’isiblc for the rent duo froiri a former 
ne as sueli— i/u./u. y/hiioucn SukjIl v . iJn/crouatli Snifili ("10 W. R., 255]. 

But, in 1871, a claim for some villages, part of the above mehal, but other 
than those now* in dispute, founded on an [190^ alleged appointment by the 
Government of the j)lainliff as jaghirdar, w as brought against the Raja in the 
case of [Jtloift liuiut Chuckorhuity v. Tht‘ Baja of Rachit (unreported). The 
High Court (Dwaukaxa'J'H Mitteu and AlNSLIE, rlJ.),in dismissing this suit, 
decided that the tenure was one in which the Raja, as zamindar, was primarily 
interested. 

In the present suit the Olliciating Judge of the West Burdwan District 
(Mr. J. Tw'cedie) decreed for the plaintiff, finding that the sei’vice, of which 
the performance was a condition of the jagliirdar’s tenure, was of a public 
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nature, and was not leiiderod to fclio /.ainindar. The plaintitrs interesl. was 
not. in his opinion, saleable in satisfaction of the debt of his father and pre- 
decessor. 

On appeal to a Divisional Bench of the llij*h Court (Maukbv and llOMESH 
ChcnJDKU MiTTKIi, JfJJ, tiiis duci’ee was reversed, in aceonlance with the judg- 
ment of the senior Judge. 

An apj)eal against this decree ol the J)ivisional Bench was luaird, under 
s. 15 of the ijetteJ’s Patent of tfie High Court, l^y a Bench coiisislfiig of llie 
Ollieiating CJiief Justice, B. S. Jai'KSON, J., and AlXSLlK and WllJTli:. JJ. 
Tlie proceedings in the Divisional Court and an appeal under tlie Letters 
Patent will he found reported in tht> .‘Ird volume of (he Calcutta Law 
Report, ]i. 58;h 

TJie result was tliu reversal of the; decree of the l)ivisi(mal Bcaich, and a 
decree for the plaintiil' accojcling to the concluding woids of tlie judgment 
above set forth. 

From this decision the d(d\‘nda.iit apiiealed to ll«a* Majesty in Council. 

i\Ir. U. V. Dot/iir timn'Awd foi* the Ap[)ellant. 

Mr. J. UntJuinij Ch C., and Mr. J. 7'. II lor t he Respondents. 

I’lio principal arguments on behalf of I he ap])i‘llanl were, that tlie jaghir 
rnehal liad been iiicliuhKl in, and assessed as pait oi, the lamls of the 
lierinanently settled /aiiiindari of I'achit ; and that the jaghirdar's services, 
originally, were duo to the Raja /aminda,r, as well as the nail for the 
land assessed. The jaghir was not a ser\ ic(‘ tenure. : and, having hetm Rir [191] 
Singii’s property, could he attach(‘d in the hands ol his son, who had 
succeeded liirn by horedittiry right. The respundiMils had not shown that, at 
the Decennial or at the IVamunent Seltlemcid, tiu* (u)verniij(Mit retained any 
right of dispossessing tlie holder of this tenure, or of interfering W'ith the course 
of descent. They had also tailed to adduce sulti(;ienl evidence of any right 
continuously exercised by the Covernment to reipiire police sei vices from the 
jaghirdar for the time being, and such evidence as tluMii w as of calls upon the 
jaghiixlar in this inspect related to matters which (‘ould ho ascribed to 
encroachment or misapprehension, hnt could not ho hold to lie inconsistent wdth 
the hereditary character of the tenure. Two conditions of tenure assumed to 
exist had been made the basis of the judgment appealed against, nz., the 
appointment of the jaghirdar hy, and his I'ciidering sci n ices to, the Govein- 
mont. Ihit these had not hcon established as essentially belonging to tlie 
tenure ; and notwitfistajidiiig the fact that the sanct ion of Government had 
been given to recent successions, still the terun*e being aueient and of unknown 
origin liad descended from father to son, and was held !>> hereditary right. 
In a great degree this had been admitted, the only qualilication insisted upon 
being that the heir could not bo a jiersoii consitlerod by the Government to be 
unlit for* the duties attached to the tenure. The estate had probably been 
created by a grant from some predecessor of the Raja /^ainindar before the 
year 1765, the services being originally due to the local chief, and it had not 
been shown that the sei vices were otlier than such as, h\^ usage, tlie zamindar 
responsible for the good order of that part of the souhah of Behar, would have 
been entitled to claim from .the holder of a subordinate tenure. Zaniindars 
under tlie navvahi were entrusted as well with the defence of the territory 
against foreign enemies as with the maintenance of order witJiin their 
boundaries. For this piirjiose they w^erc accustomed to enii:>loy armed 
retainers to guard against liostile inroads, as well as a general police force, 
under the description of thannadars, paiks, and chaukidars, to repress crime 
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in Ihc Jof/kisltrn Mookrrjrf v. I'ltf ('alU'ctor of hurdiran (10 Moore’s 

r, A., l()j. Fi-oni to [192] Midi lapore extended a chain 

ol' service tenures of which the liohJeis were hound to assist their superiors in 
keepiiif,^ the ixiace. AiiKjny these tenures the ‘ ^hatwalis ’ of Bluigalpore had 
l)oen held to form pai t of the perinaneni ly settled estate of the Kaja of 
Karakpore, hem^ included in his /amind.iri huids ; and it had been decided 
that they wer<; not thannadari or police hinds, r(isuinahle on the (Government’s 
assuniini4 cliMiLie of tlni polic**. Ilnja Ijflmithid Snujii \. TJut ( lovnrnnumt of 
Brnnal. ((i iMoore's 1. \.. lOlJ; Ih-s. XXXViJ and X.LL1 of 1793. The 
^hatwali tenure.*^ in Jlirhhum had heeii made the subject of special legislation 
in Rei;^. XXIX of iSll, wliudidid not apply to the tenures now in question. 
Rachit, and the tenuie.-^ within that zamindari, now formin;4 l^iart of the 
West Hurdwan District, luid heen ielt to the ojuMation of the ^jeneral law. On 
th(i cardinal (piestion wdiat was the position of the /amindar in relation to this 
ja;,diir before the Decimmal Settlement, tin* principal documentary evidence 
available was the lollow iiiLi, as the ret-ords of the Jhr))hum Collectorate had 
heen lost in tlie mutin> ol lHo7 : 

Lethu’s from A. lli;^.L;enson, Supervisoi* i^f Hirhhum, to S. Middleton 
Chief Mi'inher of theCJouncil of Revenue at Murshedahad in 1771 with Janima- 
handi Sta>t.ement of the Pachit zamindari for that year. 

\ letter fiom the same, w'lth enclosures, to the llon’hle Warren 
flastinj's, lOth April 1771. 

A Revenue Report (jf Lalla Kanji, 'rehsildsir of Pachit, IHth June 1799. 

Collectorate Pajiers issued in Maidihum a.rul West Hurdwan. 

Amilytical View' ot the Ro\emies of Henj^al by Mr. J. Crant, addressed 
to the (Jourt of Directors in 178(), printed as an .\ppendix to the /)th Report 
of the Select (Committee of the Mouse of Commons on the affairs of the 
klast India Company, 1820. 

Shore’s minute, and Harinj^ton’s Analysis of the Regulations. 

Proceedings liefore (Jolonel J. P. Ouseley, Political .\gent to the Governor- 
General, May 1815. « 

ri93] N(xtljer in the lirst settlement of 1771 made by Mi’. Higgonson, nor 
in the Decennial Settlement of 178(5 made permanent in 1793, was there any- 
thing t(3 alter the hertulitar^ character of the jaghir or its dependence upon the 
zamindari. Whether the settlement w'as mauzawar, or in the lump, did not 
appear; but the jagliir mehal was treated as part of the whole zamindari 
estate. That there miglit be such sub-tenures included in the Permanent 
Settlement, and cijveied by the jama, might be implied from the decision in 
Raja Lrlanuiid Snitfli \. The Govcranicnt of Bencfal {6 Moore’s I. A., 101) 
from which case it appeared that the’’o might be lands not liable to resump- 
tion under clause -1. s. 8, of Reg, I of 1793, as having been included in the 
allowances made to zamindars for police purposes. Thus there might be a 
tenure held conditionally on the performance of service due to the zamindar. 
Also might be cited Joykisilicii Moo/ccrjcca case (10 Moore I. A., 16), above 
referred to, as showing that there might be cliakevan tenures not resumable 
as thannadari lands under the Regulation, but annexed to the malguzari. 
Again it was to be iiotieed that it did not follow that, because the Government 
might disallow the succession of an unlit person, the jaghir could not be here- 
ditary. It was hereditary, and becaus(^ iieroditary, it was alienable. Grants 
held ‘ nash'.n bad naslan,’ ‘ butnan bad butnan,’ as this jaghir was, were 
trarisferal)le by gift, sale, oj* otherwise, by the terms of Regs. XXXVII of 
1793, and XII oi iSOd— Bit hul Rhnt v, LaUa Raj Kishore (2 AgraH.C., 
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284). The supersession of tlie i^amindiiri police estiihlisliinents oi‘ tlninnudari 
system, discontinued on the 7th Docemlicr J792, had not altered the rights of 
the zaniindar of Pachit ovx'i* the jagliir in (juestion. The new rules were enacted 
in Reg. XXI I of 179d, which provided tliat tiu? ])()lice of the country 
should, thenceforth, ho under the exclusive charge of oHicei's appointed by 
the Government. When this cliange took place, tlu* J>ecenniMl Settlement 
(1789) had already been in lorco ior some \‘ears ; ami therefore, until the 
Police Regulations of J79d, the jaghirdar must luive lu’en t he subordinate of 
the zamindar for the repression of crime. Alfr’- the latter date, the zauiindar 
and the jaghirdar alike ceased to [194] be directly responsible in the police 
administration ; but the effect of this was only to forhiil the /ainindar any 
longer to employ th.e jaghirdar in i)oliee duties. In other res[)ec*ts their 
relations to one anothei- remained, and there? was no tniFisfcr to the (loveniment 
of the personal services due to the zamindar. befermict^ was made to Regs. 
XXI r of 1793, VIII of 1814, XX of 1817, i\Ir. Shore’s Arinuti’. (assessment of 
chakeraii lands), and llaringtun’s Analysis of the Regulations, vol. iii, 
pp. 239, 241. [Their Lordshii)s inquired if the argumi'iit alleged that the 
jaghirdar, retaining one-third of the profits of the jaghir mehal, retained it free 
of services after the enactment of the Police Reg. XXII of 1793.] The 
jaghirdar no longer rendering j)o]ice servicers to that (extent gained. His 
duties, had he thenceforth been hound to render soTvicc's to the Government, 
would have been defined. There was, however, no sufficient evidence as to 
the [)recise nature of the duties which the Magistiate could call ujion him 
to undertake. The instanc(\s given did not, in any marked rlegree, exceed 
those services to which landholders wtuo liable, as Ihosi? services were defined 
in Reg. XX of 1817. 'fhe inference was, that such duty a,s he owed, he owed 
to the zamindar. 

Reference being made to Lalla Kanji’s Jleport (1799), (wdiere it ap])earcd 
that the jaghirdars acted under the control of the zamlmlar, upon w’hom fell 
the charges of police investigation, and where the didies of the digwar were 
distinguished from those of the jaghirdar), the true conclusion was, that the 
digwars rendering police services wa*re paid by being maintained in holdings 
altogether reni-frce. The jaghirdars, on the other hand, rendering only private 
services to the zamindars, held th(?ir niehals with only a partial remission 
of revenue. At this result the Judges had arrived in rf/tiurlmiid CJutcker- 
butty v. The llaju of Pachit (uiirciiorted), in w'hich case the High Court 
considered that the ouster of jaghirdars, in certain instances, others being 
appointed in their places, w^as unauthorized. There was, in tdVect, no sufficient 
evidence of the Government’s having had originally the right of ap])ointment ; 
and no such long and uniform series of appointmenls [19 j] by it had been 
shown, as would load to the presumption that the right existed. 

For the respondents it was argued that the jaghir rnohal w’as not saleable 
in execiition of the docieo. It had been rightly decided that tlie jaghirdars 
Hervicos were due to the Government, and not to the zamindar ; also that 
sanction was necessary to the succession of each holder of the tenure. Those 
twoconditions wore inseparable, and the right of the Government to approve the 
person who was to ho respc^nsible for the services w^ould ho defeated by aliena- 
tion of the tenure; which, therefore, could not bo transferred. Reference to 
the state of things before J705 did not assist the argument fur the appellant. 
For no zamindar, or any authority loss than tlie ruling ixiw^er of the day, could 
make any valid remission of the proportion of the produce of the lands due to 
it, without the sanction of that power; Regs. XXXVII and XLJV of 1793, 
preamble. Eajah Nihnonay Sinyh Dno v. The Government of Bcnyal (6 VV. E., 
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121) in jiccr>ivjjinc!o with pritu*i|)les, tlnil tho zaniinclar had no 

rif^ht fco ;4»*ant ront-IVon lennros. 

A«ain, it was an nrror t(» assunin that, laials rould not he hold subject to 
l)olice s(?rvi(.*Hs witlioiil, such dutio'^ hcin;; identical with those whicli all land- 
holdcii’s in n<Mi^al luul to perlonn, and sotting aside any ainbi^i^iiity that had 
arisen as to tlui (]uestion of the servicers, tho main consideration on which 
tho decision of Ihi^ c.jise wouhl lest. was that, at seti lenient, one-third of tho 
profits of tlie mehal was not hr<nii;ht into tin* estimal(^ of the zamindari 
assets. 'I\) thi^’ remitted revtsmo, a- ja^hir m its strict stmse, tlio terms of the 
lie^s. XXXVII of I7l)d, s. IT), and XII of ISOo, in reii.ird to the h(;ritable 
anrl transferjd)!#* f(iia lil \ r)f oerl.iin restate-., were inapplicable, as also was tho 
decision cited in H/llinl hlmf v. LnHn /i\t/ Ki^horr (A^O’a IH. C., 284). In 
what way, sa\e hy the diMiii'^s.-d of the ja^udiirdar hy the Government, the 
tenure coul»l he Mlienale<I, di<l not apixjar. 

In 1771, wlu*n liivd. these' ja.qhirs, which had existol from time 
imiiK'inorial, wt're hroU';hl t.r) n.>tic(\ tlu' j:ii;hlrd;ns r(',ceived reco^'uition from 
tlio sujiervisor of Ihihhiim, pa.>ini 4 two-thirds r)l' [196] the prolits of their 
lands, aMiil ri^tiiinini; one tliiid a,s their romu.ier.ilion* lor tludr services. At 
tlie Dec^'miiid Setl li'mont, I ho la.^hirs nmm-o included in (Jluikla Piichit, but the 
/.'imind:ir’s jama w as e.doulaPnl on the (wo-i.hirds pavahle hy the ja.^hirdars, 
aaid not on the oiu'-third relaiiK'd hy them. Heference was made to 3 llarin^ton’s 
Analysis, ll.'l, Jlntulf Inim S,>n/ v. I'ih^ DciJ/iii/ Comnii.ssioncr of thr Sonthai 
Purqonns (7 \V, I?., 17H), llojoh \ilnionrii Snuih Prow Ijt/krofinfJt Sinuh (lO 
W. II., 2o0), liOfo fn‘hnuf!i/l SiiKilf v. 7///* dot rnnnrnt of Prfiddl (0 \r()ore’s f. 
A., 101), Fnrhc.s V. Mrrr Moloonn/ I'tKfUrr (id Moore’s 1. A. Ca., 4»S8), Koldccfj 
Nardfu S/itiflt v. 7V/c ( torn nntnii of Priuidl (11 Moore’s I. A. Cal., 247), a.nd 
Sarlfikcln(d(/( i 7iV// v. Plidi dl ('lifuu/cr Snufh. (7 S.D.A. ( L85d), 000). This tenure 
hut for the operation of R('j*. X\'iri of l.S0/>, would have remained within 
the Jh’rhlium /ilia jurisdiction, and would have been subject to Rej^. XXIX 
of 1811. 'riie Depul > Commissioner of .Manhlmm, in Itajah Nihnoncu Siiiqh 
Pco V. llir (fovrnnnrut of llvmnvi (fi \V. R., 121), showed how the tenure 
corresponded lo th(^ ‘.'^luit wali’ of Ih’rhhum, addin^^ that the jaj4hii’s were 
spok('n of in tiu’ (list rict as ‘jdiats,’ tlu', ja-i^hii in suit heint* ‘Ghat Dhekia, 
The same arran^«'mt*nls west', found in these. ia.}:;hirs as in ^hatwali tenures 
v.iz., of ‘ tahedjirs ’ workin;* imdc'r the jaidiirda-r, who was also called the ‘sirdar,’ 
and holding smaller portions of land in his jai^hir. 

The admission made as to the hor(ulitary chaiactta- of the tenure wont no 
further t ban the st .ilenKMit. madrMii irarinj»ton’s Analysis, oOt), in connection 
with the Rirhluirn ^liatwals : meariinj^ only that the Government usually 
iipj)oint.ed thi^ son unless there was somofchinj^ to discpuilify him. 

Mr. U. V. Poll nr replied. 

Their Lordships’ Judgment w’a.s delivejod hy 

Sir B. Peacock.— -This is an appeal from a decree of ^ho High Court at 
Calcutta. The a])i)cllant is Eaja Nilnioni Singh, the raja and zamindar of 
Pachit. lie was the defendant in tlu; suit out of whicli the appe.al arises, and 
which was hrouglit [197j against him hy the respemdent, Bakranath Singh, 
for confirmation of possc'ssion of a jaghir mehal, consisting of Mauza Dhekia 
anil otlier mau/.as specdfiiMl in the scluiduli’ to the jdaint, hy establishing his 
title to the -.anu‘, and rev(;rsing a, siimmarv order of the 10th of August 1874. 

It apjiears that the appellant, having (d)tained a decree against Bir Singh, 
the father of tho respondent, for the sum of Rs. 72 odd, awarded to him for 
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costs, had caused the mauzas in question to bo attached in execution of the 
decree ; and that, on the 11th June 1874. a prod am at ion was issued for the 
sale of the right, title, and interest of the jiidgnient-debtor therein on the 
10th of August in that year. In the proclamation the plaintilf was described 
erroneously as the judgment-debtor, whereas ho was only the lieir-at-law 
against whom the decree had been revived after the deatli of his father, Bir 
Singh. 

On the day appointed for tlie sale, the respondent prosontetl a petition, 
stating that he was not in possession of any proi)orty of the deceased judgment- 
debtor, and that the Government jaghir mehal could not be sold on account 
of the debts of the deceased ; that, since the death of his father, the late Bir 
Singh, he had been ap])ointed jagliirdar. and was in possession of the mauzas 
attached as ghatwal appointed on tlie part of Government : that tlie decree- 
holder, without describing the mauzas to bo pighir, and without stating the 
nature of his father’s interest therein, had secretly done the acts relating to 
the execution of his decree ; and that the petitioner, liaving received informa- 
tion that the jaghir inohals would be sold on the 10th of August, had presented 
the petition stating his objections. Upon that petition the summary order 
referred to in the plaint was passed by the Mimsif ; This ])otition of 
claim has l)eon filed to-day just before the sale ; the claim cannot bo 
allowed at such a time. It is ordered that the petition of claim he rejected.” 
The sale accordingly took place, and the pi'cscnt appellant became the 
purchaser. 

The suit, out of vvhicli this a])poal arises, was originally instituted in the 
Court of the Munsif of Choki Gangajalghati, in the District of West Biu’dwan, 
and tlie Secretary of State for India was made a pro /ormr/ defendant. The 
suit was subsequently [198] removed into the Court of the Judge of West 
Burdwan. 

The Government ])iit in a written statement, in which they alleged that 
the lands wore police service lands, and that they had boon held by jaghirdars 
in lieu of wages for the performance of police duties from before the Permanent 
Settlement, as had been formerly determined in the presence of tlie Kaja 
defendant by the Deyluty Commissioner of Manbhmn, in case No. 10/5 of IH6J, 
and the several Courts of appeal; that the lands nol. being transferable, and 
the Kaja defendant having caused them to he sold without any si)eciricatioTi 
that they were service lands, and having himself purchased them at the sale, 
could acquire no title by tlie purchase. 

^he Kaja defendant, in his written statement, contended, amongst other 
things, that the mauzas were not a jaghir constituting Governnujnt j)ro])ej ty. 
but part of his permanently settled mat estates, and that the> had been granted 
by his father to the jdaintiff’s father as a service tenure. 

Further, lie made the following statement : — 

“ Third ‘ Taruf Dhekia,’ in which these mauzas are comprised, was divided 
into two (equal) parts, one of wliich is plaintill’s ancesti-al jiroperty, and the 
other was enjoyed by Dhurmo Das Chuckerbutty as a service tenure in the 
manner described above. Subsequently, the half share of Taruf Dhekia, hold 
by the said Dhurmo Das, having been sold by auction for arrears of rent, his 
grandson, Udoy Chuckerbutty, brought a civil suit to set aside the sale, 
alleging the share to bo Government jaghir property ; but, in the judgment of 
the High Court, the suit was dismissed, on declaration that the disputed 
estates appertained to the maJ land, and in rojoction of the allegation as to the 
Government jaghir lien, as will appear from the decision. Therefore, the plain- 
tiff's suit is evidently false.” 
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TIkj hiinsolf was oxaniincv.1, and stated that his ])rofe8sion was that 

of a ghatwali ja^diiidar; that Iu3 was ja*,diirdar of GJiat Dhekia ; tlnit he was 
appointed in hy tli(3 Maf^istraie of Ihincoora, and served tlie Government 

and earrit'd out the ordcM-s issuerl ])y the thanna ; that the jaj,dnr lands did 
not reniai?! in his i)()ssession unless he perfonned tlie services; that the [199] 
person who is appointed in the place ol adisniisstMl f^h at wal holds possession 
of the larul : that, aftei* his ai)pointint‘nt, the suh-inspector put him into posses- 
sion ; and that ho lujver rlid juiy service for the llaja, and did not receive any 
permission from th(3 Ihija on his appointnuait. 

Amonj^^st otlier issues, the following' were raised ; — 

AVhetIujr th(3stsitus or condition of the lands as (Tovernrnent service, 
•-/.c., j^hatwali or ja^hir, Innl heen decidtid in a former suit hy a Court of 
competent jurisrli(jtion ? 

Urd. WhetluM- the land in suit was held hy the ])laintif[‘ as service land, 
— /a., f^hatwali <ir jaLihir under (lo\(Mnment, or as service land under the 
defendant. Raja Nihnonee Sin^h ? 

4th. ‘ Whether tluj hind was land on account of which rent was paid to 
the Raja by the Raja’s appointee, and whetliei’ this rendered the tenure a 
saleable one V 

f)th. — Whethei* th(3 plaintiff’s intcuvst in the land was such an interest as 
admilUid of hoinj^ hrou^lit to sale in satisfaction of a decree duo from the 
plaintilT’s predecessor to the Raja. 

The case was tric'd l)> the Ofliciatiiif^ Jude^e of West Jhirdwan. On the 
trial tlie (lovt'rnment aecc^jited the fuil hurthen of the suit, and supported the 
plaintiff. It still holds the same position, havini^ been made a respondent, 
and liavint* appeai’ed hy Cvoun-icd before their Ijordshi])s and oj)]X)sod the appeal. 

The only .‘•uhstantial cpic'stion to he dixdded is, whether the mauzas in 
question, which had heen held hy the plaintiff’s father durin^^ his lifetime, and 
which atliis death deseendc'd to the plaintiff as his heir, and to which the 
plaintiff was a[)pointed hy ( lovernmeiit., were liable to he seized in execution 
of a decree a^*ainst tlicj father as assets hy descent in the hands of the plaintiff, 
his son. 

Neither tlie orij^iii of tlie ja.^hir, nor the ])recise tiino iit which it was 
created, is known ; but it api)ears that, as far hack as 1771, corresponding with 
1178 B. S., the villiiiies of whicJi it was composed were held by jaghirdarSj^who 
paid to Government two-thirds of tlie annual value bhei’eof as revenue, and 
retained the other one-tliird as remuneration for the services under which the 
jaghir was held. The villagcjs included in the [200] jaghir were permanently 
settled as part of tluj zjimindari of Pachit, of which the defendant, appellant, is 
the zamindar. In fixing t he Goveriim.' it revenue at the time of the Decennial 
Settlement, the lands included in the jaghir wore assessed at the two-thirds 
then payalile hy the jaghinlar to the Government, and the one-third retained 
hy the jaghinlar in lieu of services formed no part of the asse' s of the zamindari 
in respect of whicli the Government rovenue was fixed. 

Jagliirdars were successively appointed or ajiiiroved by Government up to 
the time of Giinicharn Mukerji, who was appointed in 1816 in the place of 
Rup Singli, who was dismissed for misconduct. 

In Fehruary 1817, Gurucharn jietitioned the Magistrate for leave to 
associate Dl.urmo Das Chuckerhutty with himself as headman ; this was 
sanctioned, and they divided the jaghir and the duties. On the death of Guru- 
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charn, his son applied to bo installed as his successor, but Rup Singh having 
applied to bo reinstated, his application was granted. In IHill, Rup Singh 
attempted to oust Dhurmo Das Cliuckerl)utty, but this was not allowed, and 
the jaghir has ever since i-enuiined divided. 

In was contended, on behalf of tho appellant, that, as the lands were 
included in his pernianently settled zaniindari, the services as well as the rent 
belonged to him ; that the services were private services, and that he had a 
right to cause the lands to be sold in execution of his decree. 

In support of his case, the decision of the High Court referred to in the 
Raja’s written statement was cited. It is set oi . iti the appendix to the record, 
and was in a suit brought against the Raja by IJdoy Chu'.*kerbutty, who had 
been appointed successor of Dhurmo Das Chuckerhiitty, to obtain j)ossossion of 
the rnauzas which constituted that portion of the jaghir, which, upon the division 
of it, had been allotted to Dhurmo Das, whoso right and interest had been 
sold by tho Raja in execution of a decrot^ ft»r rent obtained by the Raja against 
him. The Govermont was a party to that suit, and supported the claim of tho 
plaintiff therein. The first Gom-t held tliat the plaintilf had n right to recover 
possession of the jaghir lands, but that dtjcision was teversed on appeal by the 
High Court. [201 ] 1 n speaking of that case, the Olliciating J udge in the jjrosont 
case remarked : — “ It is not relevant as evidence in this casii, but is useful as 
a precedent or in argument. Tho Court found in that case that the services 
exacted by Gov^ernment were encroachments of the Raja’s rights, and that the 
duties, — service, — attached to the holding of the land, and not the holding of 
the land to tho appointment to perforin the duties. With resnect to tho lands in 
dispute I liave to I’emark that tho Raja’s evidence in this case, as well as that 
of the Government, shows that the opposite is true in this case.” Ilien, 
after referring to the evidence, he says: - -“l therefore conclude that the 
performance of tho services is the chief title to tins jaghir lands, and 
that no man has any riglit to hold these lands exceiit on a title ai ising out of 
a valid appointment to discharge the servic(*.s : to adopt the words of tho High 
Court’s judgment,” or rather the conv^erse of it, “ to tin? facts of the case, ‘ the 
holding of thp laruls attaches to the duties, and not the performance of the 
duties to tho holding of the land.’ ” On tho .‘Ird issue he found that t,he land 
in suit was land hold by the plaintilf, Rakranath Singh, as service under 
Government, not ghatvvali hut jaghir land, and was not held as service under 
the Raja. On tho 4th issue he found that the land in suit was not land on 
account of which rent was paid to the Raja by tlie Raja’s appointees ; and on 
the 5th, that tho jjlaintitf’s interest in the. lands was not suc.h as admif,t(5d of 
its being brought absolutely, and without spe.cial condit ions, to sak^ in s,itisfac- 
tion of a decree due from the plaintiff, or his predecessor, to tlic Raja: but 
that the interest was saleable for the pin-pose afoi-esaid, provided it be sold 
subject to the performance of the jaghir services by the purchaser, after he 
has obtained appointment to the duties at the hands of the Magistrate 
or his representative ])olice authorities, and installalion by the same 
authorities. He accordingly annulled the sale of the lands under fho execution, 
set aside the summary order of the Munsif, and dcclai cd that the plaintiff had 
aright to continue in possession as the service tenant of the Government, and 
as the rent-paying tenant to the plaintiff. case was appealed to the 

High Court. The appeal was heanJ by a Division Hcnch, consisting of 
Mr. [ 202 ] Justice MAHKBY'and Mr. Justice Romesh Chi ndkr Mittjjr, who 
differed in opinion. The decree of the Olficiafing Judge was reversed, and the 
suit dismissed in accordance with the opinion of the Senior Judge, Mr. Justice 
MARKJiY, Mr. Justice RoJvn^SH CflUXJ)ER Mittkr dissenting, and holding 
that the decree ought to be affirmed. 
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Jiislifo MARKFiV with tli(5 Olliciatin^^ Jiiflfje that the Baja had 

not shown that tJio piaintil]! held as lii.s appointee ; he relied upon the fact that 
the lands were part o! the revenue-pay inf* lands of the Baja, and also upon an 
admission of tlie Advocatc-fioneral, on behalf of the Government, that the 
tenin*e was an hereditary one, unless there was some special objection to the 
person entitled to succeed. He also relied very stronj^ly upon the decision in 
IJdoy Ghund Chuckerhutty’s case, already referred to, and added, — “ An appeal 
against this decision was lodged in the Privy Council hy the Government, but 
it has not been jirosecuted : and it is admitted that tliere is no intention 
to prosecute it.” Me statc'd that he thouf^ht it was his plain duty to follow 
the former (h^cision, unhiss he had the clearest jxissihle reasons for differing 
from it ; and that so fai' from differing* from the decision, having con- 
sidered the eviflence and heaicl the arguments, he entirely concurred in it. 
Me then proceeded to discuss the question whether the fact that the holders 
of tlie lands were liable to perfoi-m some services of an exceedingly indefinite 
character, hut something of a jiolice kind, to Government, took away from this 
tenure the character of alienability, which it would otherwise possess, and 
expressed his opinion that it did not. 

An apjK'.al was preferred under s. 15 of the Letters Patent of the High 
Court froQi the decree of the Division Bench to the High Court, and was heard 
by Mr. Louis S. dACKSON, then Olliciating Cliief Justice, Mr. Justice AlNSLIE, 
and Mr. Justice S]‘:\VELL-\VlllTE, when the decree of the Division Bench was 
reversed, and the decree of the first Court affirmed, by a majority consisting of 
the Acting Chief Justice and Mr. Justice SEWELL WHITE against the opinion of 
Mr. Justice .\1Nslje. Their Lordsliips concur generally in the view taken by 
Mr. Justice BoMESH ClK’NDEU Mitteu and the A.cting Chief Justice, and are 
of opinion [203] that the decree now under appeal ought to be affirmed. Tho 
judgment of Mr. Justice WHITE was founded merely upon the form of the 
proclamation • he concuried witli tho first Court in holding that, as the pro- 
clamation did not describe the lands as held under a service-tenure, tho sale to 
tho Bajji, under the execution, i)a.ssed no title to the property ; and ho abstained 
from expressing un opinion uj)on the question as to wdiich Mr. Justice Markby 
and Mr. Justice BoMESli ClirNDEK Mttteh differed,- whether the interest 
of tlic plaintiff's deceased father in the lands was siicli, that when tliey carnc 
into t he possession of the plaintiff they were assets of the father and as such 
li.ahle to he attached and sold for liis debts. 

According to the reiiort of Lalla Kanji, Tahsildarof Pachit, made on the 
I8th of July 1799, it ai)pcars tliat there were in Chakla Pachit, in addition to 
tho digwars, thri'.e other classes of guards, whom ho describcis as jaghirdars, as 
ghatwals, and chauckidars. He says of tho first, they hold their mauzas in 
jaghir, and whenever the digwars recpiire assistance in arresting thieves or 
rioters, the jaghirdars assist them with iheir men. Of the second, that is tho 
ghatwals, he says the second were posted at the ghats, 36 in number. In 23 
of these tlm ghatwals were subordinate to the digwars, and were paid by them 
out of their jaghirs ; 13 arc occupied hy tho Baja’s own in mediate servants 
paid hy him. 

It is clear that the jaghirdar in (|Uostion was not one of the ghatwals, 
referred to in the report as being subfu’dinate to, and paid by, the digw^ars out 
of tluai* jaghirs, for tlu\v nncic ]>aid hy the one-third of the malguzari, which 
they were allowed to retain as a compensation for their services. 

Mr. Justice H()Mi:sn CilUNDER M ITTEH held that the tenure in question 
was analogous to a ghatwali tenure. Mr. Justice AlNSLIE treated it as one of the 
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ghatwalis to the south of Birl)luim. Their liordships entertain no doubt that, 
whether it was a ghatwali or not, the tenure was analogous to a ghatwali 
tenure of the nature described in the preamble to Heg. XXIX of 1811 ; and 
the Acting Chief Justice appears to have entertained the same view, by refer- 
ring to Mr. Harington’s Analysis of the Regulations, vol. iii, p. 509, where, 
after mentioning Reg. XXIX [ 201 ] of 1814, he goes on to say, - tenures of this 
description were mentioned generally in a note to the second volume of this 
Analysis, as held at a low rent by gbatwals or guards of passes. 

The preamble to Reg. XXIX of 1814 as follows: — “Whereas the 
lands held by the class of persons denominated ghatwals, in the district of 
Birbhum, form a peculiar tenure to which the provisions of the existng 
Regulations aio not expressly ai)plicable, and whereas every ground exists to 
believe that according to the forme)* usages and constitution of the country, 
this class of persons is entitled to hold their lands generation after generation 
in perpetuity, subject nevertheless to a fixed iind established rent to the 
zamindar of Birbhum, and to the performance of certain duties for the main- 
tenance of the public peace and support of the police.” Pachit was formerly 
one of the parganas and mehals of Zilla Birbluim, but by Reg. XVllI of 
1805 was separated from the jurisdiction of the Magistrate of that Zilla ; and 
placed under the jurisdiction of a distinct oflicer denominated Magistrate of 
the Jungle Mehals {see ss. 2 and 3 of that Regulation). Their Lordships con- 
sider that the jaghir in question, although not falling within the Regulation, 
was a tenure of the nature of those described in the preamble. In the case of 
Eajah Nihnonetj Singh v. The (jovornmenl of Bengal (6 W. R., 121), it having, 
been found by the lower Courts tliat the lands wcu-o held upon a ghatwali 
tenure, the High Court upon sijecial appeal held, that they were not I'esumable 
by the zamindar, upon the ground that the tenure had boon forfeited on account 
of the tenant’s refusal to perform them. The Chief Justice I’emarkcd, — “ If 
the Government received only two-thirds of the annual value of the lands as 
rent or revenue, and allowed the tenant to retain one-third on account of ser- 
vices, the services must have been public and not private. Tlio Government 
would not have allowed any portion of their revenue in consideration of private 
services to bo rendered to the Zamindar.” 

That case was athrrned by Her Majesty in Council on appeal (18 W. R., 
P. C., 321). 

The permanent settlement of the lands did not alter the natu)*e of the jaghir 
or of the tenure upon which the lands were [295] held, nor could it convert the 
services which were public into private services uniler the zamindar. The 
zamindar became entitled only to the rent or revenue which was previously 
payable to the Government and in respect of which he wjis assessed, and not 
to the service's in respect of which the one-third of the rent or revenue was 
allowed to the tenant as cfunpensation for the services. Those services 
continued to be duo to the Government. 

In the very* luminous judginent pronounced by Lord Kingsdown in the 
case of Eajah LeJnninal Snigh v. The (roverninent of Bengal (8 Moore’s 1. A., 
101) the origin and nature of the ghatwjili tenures of Birbhum, and the effect 
of the Permanent Settlement thereon, were fully explained, and it was thei’e 
held that lands held under that tenure were not resumable by Government under 
Beng. Rog. I of 1793, s. 8, cl. 4, as lands iricludc'd in the allowances to zamin- 
dars for thana or police establishments. In that case it wjis no doubt held, 
that it was the province of the Raja of Khurruckpore to appoint anci dismiss the 
ghatwals (p. 127), but it was also stated that ghatwals held their lands in virtue 
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of sjitiads ^;rantit3cl by tho zamindar, except some who had received theirs from 
the fonnor authorities (p. : it was also found that in that case the lands 

had been granted by the ancestors of the Raja (p. and it was said that the 

Regulation did not apidy to lands which the zaniindars had permitted other 
persons to hold free from rent, or at a reduced rent, or (referring to the cases 
in which the sanads had not been granted by tlie zamindar) to lands which such 
persons had a right to hold free from rent or at a reduced rent. 

Tho above cases show Lhat the jaghirs of which tho lands in question 
formed one, and which wore expressly found, in tlie case above referred to between 
tho appellant and ilir Singh, the fathej* of tho plairitilY, and also in the present 
case, to be analogous to the ghatwali holdings of ilirbhurn, are not resumable by 
the zamindar oi' by tho (loverniuont. 

In tho case of llurlal Sunj/t v. Jorawan Stnrfk{6 Sel. Rep., 204, Ed. of 
1873), cited with a|)pr()bation by Lord Kiiigsdown, in 6 Moore, 12/5, it was 
held, [206] that tlie ghatwali tenures were not divisible on the death of a 
ghatwal, but descended to tlu^ eldest son. 

In delivering the judgment in that case Mr. F. C. Smith said, — Reg. 
XXIX of 1814 says nothing on the subject; the point must, therefore, bo 
decided with reference to tho usual practice and the moaning and the intent of 
tho term ‘ghatwal.’ Now tho ghatwali lands are granted for particular purposes, 
especially of police, and to divide them into small portions amongst tho heirs 
of tho ghatwals would be to defeat the very ends for which tho grants were 
made. 1 have submitted the question to the Judges of tho Court, and all, 
with one except ion, are of oiiinion, that a mehal of this nature cannot be 
divided, but should, on tho death of an incumbent, devolve entirely on the 
eldest son, or the next ghatwal.” 

It was stated by Mr. D. C. Smitb, one of tho Judges consulted, that the 
chakeran lands of Rongal always go tt> tlm oldest son or to the nearest member 
of the family most callable of performing tbe duty. See also Kustoom Koomarec 
V. Monohtir Peo (VV. R., Sp., No., p. 39). 

Tho jaghirs, although hej'cditary, are not governed ))y tho ordinary rules of 
inheritance, under the Hindu or Mahoniedaii law, and are subject to tho con- 
dition of tho (jovernment’s approval of the heir. 

Tho same principle which precludes a division of a tenure upon death 
must also apply to a division by alienation. Their Lordships arc of opinion that 
the tenure is not transferable or saleable in execution of a decree, and that it 
is not one of the tenuies referr<*d to by the Bong. Reg. XXXVIl of 1793, s. 1/5. 

in the case of Hujuli Lelaniind Suiifli v. lJo<nyabuU(f (\V. R. Sp., No., 
p. 249) it was held,- that the ghatwalis of Khurruckpore were not capable of 
alienation by private sale or otherwise, nor liable to sale in execution of decrees 
except with the consent of tho zamindar and his approval of the purchasei? as 
a substitute for the outgoing ghatwal. In that case, however, as in the case 
already cited from 6 Moore’s Indian Appeals, the ghatw'^al had been appointed 
by the Raja, and the Raja, and not tho [207] Government. . as in tho present 
case, had a right to appoint and dismiss the ghatwal. 

In the case of Binocic Bam Sein v. The DcpiU!/ Commiasioncr of the Son- 
that Parr/anas (7 W. R., 178) it was lield, and in their Lordshijis’ opinion 
rightly, that the surplus proceeds of a Birbhum ghatwali tenure, which had 
passed by descent from ancestor to heir, were not liable, in the hands of the 
heir, for tlu debts of the ancestor ; and references w'as made to a decision of 
Mr. Hawkins in th(? Sudder Court, 2 Seveslre’s Reports, 423, in which it was 
held that the lands were not alienable. 
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In a case also between the appellant and the respondent Bakranath Singh 
it was held, that the holder of the teniuc in question in this suit is not respon- 
sible for the debts of a former jaghirdar. Tim Deputy Commissioner in his 
judgment said, — “ As jagliirdar, the defendant lias, what his father had, a life- 
interest in the jiaghir. Whether the son will succeed or not is, notwithstanding 
tiie tenure is hereditary, uncertain, as he may at any moment be dismissed 
from Government employ," rather he should have said ‘ may never ho sanc- 
tioned as jaghirdar.’ He proceeds,- “ The jaghir is strictly a life-tenure as far 
as the jaghirdar is personally concerned, he holds the land in lieu of pay, and 
a new jaghirdar receiving the jaghir would not ije bound by any arrangement 
made by his predecessor. A newly elected jaghirdar would not beheld respon- 
sible for debts incurred by the late jaghirdar as such, as were he to be so, he 
would lose the benefit of his pay. Thus, a jaghirdar cannot he held responsible 
for arrears of rent due by a former jaghirdar." That decision was ujiheld on 
appeal to the High Court (10 W. R., 255). The case is expressly in point, for 
if a successor is not liable for rent of the jaghir due I'rom his predecessor, it 
follows a fortiori that he cannot he liable for an ordinary debt. Tt is unneces- 
sary to decide whether the decision is rrs judienfa or not. 

The above decisions are more than sufliciont to outweigh the decision in 
the case of Utloij Chand Chuckei butty (unroported) to which Mr. Justice 
Makkby attached so much weiglit, even if that case had not been decided upon 
a different finding of facts. [ 208 ] Their fjordslu‘])s, however, are of opinion 
that the learned Judges took an erroneous view in that case of the effect of the 
Permanent Settlement. 

With reference to the argument u|)on which Mr. Justice AlNsrjK so strongly 
relied as to the difficulty under wliic.li the zamindar would lie for the recovery 
of his rent if the lands could not he sold in execution of a deo’oe for rent 
against his tenant, it is sufficient to say that the zamindar, at the time of the 
Permanent Settlement, must have boon aware of tlio nature of tlie tenure upon 
which the lands were held, and tluit this case does not involve the necessity of 
deciding what remedy the zainindar has for recovering his lent, whether by 
sequestration of the estate or by a])plication to the (iovermnent to remove the 
tenant, or by what other mode. .Their Lordships, therefore, abstain from 
expressing any opinion which would be a mere ohitor dictum upon tlie point. 

It is quite clear that, if tlie jaghir were transferable without the consent 
of Government, eithei’ by descent to an heir, or by voluntfiry sale, or sale in 
execution, or otherwise, there would be no security that the tiansferee would 
be a proper person to discharge the duties in respect of which the lands are 
held at the reduced rent. The transferee might be a person of questionable or 
oven of bad character, as remarked by the Court in 10 W. E-., 240. 

For the above reasons, their Lordships will humbly advise Her Majesty 
to affirm the decree of the High Court, from which the appeal has been 
preferred, and to dismiss the a])i)eal. 

The appellant must pay the costs of the appeal. 

• Appeal dis77iissed. 

Solicitors for the Appellant : Messrs. Lambert, Patch and Shakespear, 

Solicitors for the Bespondent : Mr. H. Treasure. 

NOTES. 

[ALIENABILITY OF SERVICE TENURES— 

This case was referred to, in the following cases, as regards alienability : — (1884) 10 Cal. 
677 (684) transfer of (jhitwali tenure with consent ; (1886) 0 iSuiii, 198 vatans ; (1903) 6 Bom. 
L. R. 983 (986) saranjams ; (1907) 5 C. L. J. 683 34 Cal. 753 ^12 C. W. N. 193 digwari 
tenure.] 
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I.L.R. 9 Cal. 209 hubuans sahye &c. v . 

[209] APPELLATE CIVIL. 

The 2nd Mnreh, 

Present : 

Mii. Justice Mittehand Mk. Justice Maclean. 


Ilurhiins Sahye and ollujrs Defendants 

rersKH 

Thakooi' Purshad Plaintiit. ’ 


Civil Proredinr Cade (Act X of s. OdO Review of Jiidtimeni -Beview 

ijunded on part icfihn- iironntl -Discretion of Court as to rehearing. 

WIhmt' !i review of judj'iiu iiL is on :i particulsir f^roinid, Ihu Court is not bound to 

rclioiir the whole cjise under s. (J.'K) of tlie Civil I*roe(*dur(‘ (!od(‘ : it is in the disere.tion of 
the Court to rehear the wliole ease or onI\ the partienhir point on which the review has been 
granted 

This was an a|)])licatioLi for review in a suit brought l)y the plaintiff to recover 
possession of certain projKM ty on the allegation that it was his self -acquired 
jiroperty. 

The plaintiff’s case was that the property in suit had been sold under a 
decree passed on a inortgage-hond executed hy his nephews, the fii'st throe 
defendants, who had no right or intt*rest in the pro])orty ; that, in execution of 
the proceedings folhnving the sale, ho had been dispossessed hy the auction- 
j)urchaso]-s, Zakur Alum and llurhans Sah>e, the fourth and fifth defendants ; 
and tliat afti'u he had put in a petition of objection to the Court by which the 
decree Iiad been passed, and whicjli i)etition was rejected, ho brought this suit, 
making tlie parties above-named, together with the two decree- holders, defen- 
dants. • 

The auction-purchaser defendants alleged, that the plaintiff was never in 
possession witliin twelve years before the institution of the suit, and therefore 
the suit was liarred by the law of limitation ; that the j)roperty in dispute was 
acquired by the plaintiff’s father, and in accordance with a tuksirnnama, dated 
.0th A])ril 1804, the [iroperty fell to the share of Ram Sahye Singh, the father 
of the first three defendants, other properties [ 210 ] being allotted to the plain- 
tiff ; that Kam Sahye and his sons continued in possession of the property ; 
that his sons borrowed money from tbe sixth defendant, Ncaz Mahomed, and 
gave him a bond, mortgaging this pro])crty ; and that tbe property had been 
sold in execution of a decree obtained on the bond and purchased by them- 
selves. The Subordinate Judge dismissed the suit, finding the facts as alleged 
by the defendants. On aiipeal, the High Court found that the property had 
been in the joint possession of tlie plaintiff and his two brothers, and after- 
wards, on the death of one brother, in the possession of the plaintiff and the 
other brother, and gave a decree in favour of the plaintiff lor one-half of the 
property claimed. 

The defendants applied for a review of judgment, and a rule being issued 
to show cause why the application should not bo granted, other evidence was 
brought forward to show that the plaintiff had, liefore the death of his brother, 
separated fiom them, taking one-third of the iiroperty, and that, therefore 

• Application for review against the jadgm'oit of Mr. Justice MiTTER and Mr. Justice 
Maclean, dated the 9th May 1881, in appeal Irom Original Docroo, No. 25 of 1879, 
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the decree should be altered ; and it was contended that, in case the review 
was granted on this ground, the whole case should, under s. 630 of the Civil 
Procedure Code, be re-heard. On the review the Judges diflored in opinion 
in one point, — viz., as to whether the plaintiff was, on his cause of action and 
allegations, entitled to the relief he had obtained ; ^IlTTEU, J., being of opinion, 
that he was, and Maclean, J., that he was not. 

Mr. liranson, Baboo Moheah Chunder Chowdhnj, and Baboo Chunder 
Madhub Ghose in support of the application. 

Baboo Mohinimohnn Hoy and Baboo Taru. knath Palit, contra. 

Tlie Judgments of the Court, omitting the portion on the merits as not 
being material to this report, were as follows : — 

MitteP, J. — Tt has been contended that, if the review be granted on a 
particular ground, we are bound to re-hear the whole case under s. 630 
of the Code of Civil Procedure ; but the words “ or make such order 
in regard to the re-hearing as it thinks fit,” in the section in (pjostion, leave it 
to our discretion either to re-hoar the whole case or any particular point 
[an] that seems to us fit. The observation of the Judicial Committee in 
Bhitgivandeen Doohey v. Myna Pace (11 Moore’s 1. A., 499) supports this view. 
As we have le-heard the case with reference to the question of sliaro, J am of 
opinion that wo are in a position to make tlie ffnal decree without anotlier 
hearing. Our decree, tliereforo, should be altered as directed above. The 
petitioners are entitled to recover costs of this hearing, which I would assess 
at Bs. 200. 

Maclean, J. — I find with regret that T am of a different opinion from my 
learned and more ox])erience(l colleague upon one of the points raised in this 
application, — namely, the first point discussed in the judgment just read. 

On this question however, our former decision must stand for the present 
under s. 628 of the Code. 

• On the other questions I do not diff’ei* from my colleague, and T think that 
we are not precluded from dealing with the case in part or as a whole by 
anything in s. 630, it being within our discretion to define the extent to which 
the review should be carried ; see Blmqwandcm Ihobey v. Myna Bam 
(11 Moore’s I. A., 499). 

Decree varied. 


NOTES. 

[REVIEW ON PARTICULAR GROUND— 

See also 10 B. H. C. 3G0 ; 5 Cal. 80 ; 12 C. L. K. (31 ; 6 B. L. R. 12(3 ; 11 I. C. 102 ; 
(1889) P. R. 158 : 7 O. C. 845.] 


4 CAL.— 107 
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HEEll CIIUNDER MANIC KVA V. 


[9 Cal. 211 : 12 C.L.R. 329] 

AlM>KliLATK CIV Hi. 

The I -Hit Jnhf, 

Phesext : 

Sir UiciiARi) Caktii, Kt . Chiee .Ii stk e, and Mr. Justice Bose. 


Jiooi* ChuiulcM* IMiiintifl’ 

rrrsn.i 

rrun-o Climidor Hunnoii Dofendant.'" 


Ijimifutioii Iivut Lmr (Ijciui. Act 17// o/ 1 s. AO -Special (Uireement. 

TliL* (Irfoiulaiit w:i^ tclisildiir of mu* of I In* pi mil id’s Ziiininrliiris, siiid after his dismissal 
on tile ‘iltli of AiifTiist. ls7n. In- .in ciffoniiL. wliich w.is found to bo incorrect, and 

time was lo liini Lo inaKr ‘;ood ci rf.nn denis on Ins exiviiLing an ikrar, promising to 

pay whati'ver Ij.ilanee should l)c lonnddiie fi’Din hiiii to Lin* jilaintilT. In a snit brought on 
the 2Nth of Oelober IHTH Lo reeosor the b.il.inei' found «ni inquiry to be due, — Held, 
that s. .‘10 of Act V 1 1 1 of 1 Slid bad no application, the sjieeial agreement taking the case 

[ 212 ] out of tin* .si opi‘ of that section, and therefore the .suit was not barriid by reason of 
having lieen bronglit more lhan om* >ear after the dedendant's di.';mi.ssal, 

Hahoo Ad// Molum Jhts.s and Ihdioo Diinpt Mohmi Dana iov the Appellant. 

^lunslii St‘r((jtil IJfun and Bahoo i'hundcr Madhab Ghose for the 
Ros|.)oiid<.*nt. 

The facts of this case arc siiiliciontly stated in the judgment. 

1Mie Judgment of the Court (Carth, C. d., and Bosr:, J.) was delivered by 

Garth, C. J. The ciremnstanees tinder whicli this case arose are these:— r 

The ])laintifT Molniraja sifipoiided the defendant as tehsildar in one of his 
zainindarios on the ‘2‘/nd Aglirnn l‘2HJ T. S. The defendiint worked as such up 
to the 9th Bhadiii’ 12<SoT. S., wlien lie was dismissed. The defendant, on the 
14tli Bysack 12H() T. S., suhmitted an {iccoimt of the collections and disburso- 
incnts during the ])ei iod of his service, hut tlie Moharaja’s ollicers took excep- 
tion to sevenil of the itiuns, and made out a hahince of lis. 2,578 annas 15 pie 
6 against liim. 1''he Aloliaraja was ]>re])ared to sue tlie defendant for recovery 
of tills balance, liut tluMlefendant asked for time in order to enable him to make 
good the items hy producing voucliers, as also by mofussil inquiry. The 
Moharaja consemted to give time to the defendant upon liis executing an ikrar, 
with a promise to luiy wiiatever bala lec would he found due from liirn upon 
such iiKpiiry. TIic defemdant accordingly gave a registered ikrar on the 23rd 
Chyot 1280 T. S., w'hich (amongst other tilings) provided that he, the defen- 
dant, “ would furnish lowazirna papers in support of his -^aid account, and 
would wait on the Moharaja’s oflieer.s in the mofussil while making the 
inquiry, and come to un adjustnuMit of Ins account within six months from the 
date of ikrar; and would iiav, w ithout objection, whatever money should be found 

[213] due from him iqion such mofussil inquiry and investigation by the 
Moharaja’s agent within three months from the date of its ascertainment.” 

•Appeal from Appellate Dcrree. No. 178*1 of 1880, again.st the doerco of W. F. Meres, 
Esq., Oflifiatiiig Judge of Tippcrah, dated the 11th June 1880, aflirrniiig this decree of Baboo 
Kalidas Dntt, Second Subordinate Judge of that de*ti iet, dated the 9th of May 1879. 
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An inquiry was subsequently made by tlie Mohai*aja*s a^^ent in the presence of 
the defendant, when, on the 25th Asliar 1287 T. S., a sum of Rs. 1,870 annas 7 
pie 6 was found to be duo from him. The Moharaja accordingly brought 
this suit on the 28th October 1878 for recovery of tlie said amount. 

Both the lower Courts liave applied s. 30 of the Rent Act to the case, and 
have held that the suit is barred, because more tlian one year has elai)sed since 
the date of the defendant's dismissal, as also since the date when the 
misappropriation by tlie defendant was first detected. 

We are clearly of opinion that the suit i not governed by s. 30 of the 
Rent Law. It is not a suit brought under (jrdiiiary circumstances for money 
in the hands of an agent, or for the deli\ery of accounts or iiaiiers. It is brought 
upon a special agreement, liy wliicli it was agreed on both sides that, for 
the purpose of ascertaining the correct amount due from tJie defendant to the 
plaintiff, an investigation was to take place and certain accounts and other 
papers were to bo supplied by the defendant, in order to enable the plaintiff’s 
agent to arrive at the truth, and a certain time was to he given to the defen- 
dant to pay the money, afte»- this investigation liad taken place. 

A special agreement of this kind takes the case entirely out of tlie scope 
of s. 30. It would he a positive fraud upon tlie plaintiff, who has behaved 
very fairly in the matter, to allow him to be defeated by limitation under such 
circumstances; and it was notlimg short of a fraud for the defendant to take 
such an objection. 

Had a promissory note been given by the defendant for payment of the 
amount due at the end of two years, that clearly w'ouUI have taken the case 
out of s. 30, and here we have a specific agieenient for good consideration on 
both sides, which has the same effect. 

If agreements such as these are virtually to be disregarded, the Rent Law 
would indeed be made a means of the grossest fraud and injustice. 

• [ 214 ] The case wu’Il bo accordingly remanded to the first Court for 

retrial on the merits. And as the defendant has set up the plea of limitation in 
fraud of his own aj*rangomont, he must pay tlie costs of all the proceedings as 
far as they have gone. 

The costs of the new trial will, of course, he in the discj'ction of the 
Subordinate Judge. 

Case rcniaiuicd. 


NOTES. 

[ LIMITATION UNDER BENG. ACT YIII OF 1869 - 

Si'f :iNo b Ciil. .m ; *20 C.il. 125 .] 
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CO Cal. 214: 12 C. L. S. 98: 7 Ind. Jup. 807] 

APPELLATE CIVIL. 


The :iOth June, IHH2. 

Present : 

Mr. Justice Tcjiteniiam and Mr. Justice Bose. 


Nihal Chiiiid, aha.s Clnitto Iial, and others Decree-holders 

versus 

Rameshari Dassee fiidf^mont-dobtor. ' 

Execution of decree —Stau of execution — Aitpeal from order — Civil Procedure 
Code (Act X of 1H77), ss. 24^3, 2U, 388, 

A dccrco-holdpr hriviiiR attiiclirrl thi* property of his judgment-debtor in execution, the 
latter applied for a .stay of cxeeiUioii until the decision of a pending suit brought by him 
against the judgment creditor. The Court allowed the application, continuing the attachment 
on the propi'rty, and .struck tho exeeutiou-case off the file. The decree-holder applied to the 
High Court. 

Hehl, that no appeal lay. 

The facts of thi.s case are fully sot out in tho judgment of the Court. 

Bahoo Tar ruck Nath Sen for tho .Appellants. 

J3aboo Puma Churn Bauer jee for tho Rospondont. 

The following Judgment of tho Court (Tottenham and Bose, JJ.) was 
delivered by 

Tottenham! J. —The order against which this appeal has been preferred 
purports to have boon passed under s. 213 of tho Code of Civil Procedure, 
on the application of the judgment-debtor, on tho ground that tho judg- 
ment-debtor had brought a suit against tho prosent decroo- holders and 
others. The Court, in its disci (ition, stayed the execution of the present 
[213] appellants’ decroo ponding the decision of tho regular suit brought by 
the judgment-debtor. It ordered that the attached property should remain 
under attachment, but proceeded to strike tho execution-case off its file. 

It appears to us that tho appellants have no right of appeal to this Court 
in this matter. They contend that it is an order determining a question 
between themselves and the judgment-debtor under s. 211, and that, that 
being so, the order amounts to a decroo within the meaning of s. 2. 

Wo think that there are t^^o reasons against this contention being allowed, 
h irst of all we think that an order staying execution under s. 243 is not one 
which comes within the purview of s. 244 : and secondly, if it could be said to 
come within the puiwiow’ of s. 241, we do not think that this order amounts 
to a decree as defined by s. 2, as it is not an adjudication of any right claimed, 
nor does it appear to us to be a determination of any question mentioned in 
s. 214. It seems to us that the Court below has not finally determined any 
question as between tho parties ; it has simply postponed the determination of 
a matter bef ire it. It is quite clear that, unless this order amounts to a 

* Appojil troni Original Order, No. 45 of 18K‘2, against the order of Baboo P. N. Banur« 
jee, Officiating Subordinatu Judge of Burdwan, dated the IGth January 1882. 
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decree, there is no appeal against it ; for it is not one of those mentioned in 
s. 588, against which an appeal is allowed as against an order ; and we being 
of opinion that it is not a decree, we are compelled to dismiss the, appeal with 
costs. 

Appeal dismissed, 

NOTES. 

[STAY OF EXECUTION— APPEAL— 

In (1881) 7 Cal. 733 ; (1886) 13 Cal. Ill ; (1884) 7 Ml. 73 ; (1888) 10 All. 389 ; (1888) 12 
Bom. 279 ; it was held that an order .staying execution tell within see. 244, C. P. C. 1877 ; 
1882 : Sec. 47, G. P. C. 1908. In 1888, the C. J*. C. of 18h2 was amended inter aim, by tho 
insertion of the word.s ' or to the stay of execution thereof after the words ‘relating to the 
execution, discharge or satisfaction of the decree' in Sec. 214 (d. (c.), with a view to remove 
the conflict of cases. In the G. P. C. 1908, Sec. 47, those words have been omitted. Messrs. 
Woodroffe and Ameer Ali are of opinion that stay of execution “ is a matter clearly coming 
within the words ‘ all questions ” (C. P. C. (1908) Fir.st Kdn. p. 231). With reference to this 
case they remark, at page 285, “ in so tar as it hold that tho matter doe.^ luit ndatc to execu- 
tion, is no longer law, the section having boon amended in this respect in 1888, though the 
question whether there is an appeal is another matter (le})cnding on whether tho order is a 
decree.” 

As regards appealability of orders, see also (1900) 23 ^lad. .568 ; (1901) 8 G. W. N. 267 
(260).] 


[9 Cal. 215] 

CKIMINAI. REFERHNCI‘:. 

The 2i}th July, 

Present : 

Mr. Justice Maclean and Mr. Justice Macpherson. 


Tamiz Mandal 

versus 

IJraid Karigar. 

Secuntu for good behaviour — Code of Crnninal Procedure 
(Act X of ss. 50 505. 

An accused person was convicted of theft and sentenced to two years’ rigorous imprison- 
ment, and was further ordered to enter into his own rocognizanee.s for Ks. 50 and find two 
sureties, each for a like sum, for his good [216] behaviour for one year after the term of his 
imprisonment had expired ; in dt?fault to snller rigorous imprisonment for one M'ar. 

* Criminal Befercnee, No. 149 of 1882, from the order made by W. V. Cr. Taylcr, Esq., 
Magistrate of Nuddea, dated the 20th July 1882. 
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JleUl, tliHt tho latter part of the order w.is b.ul, aiul that the Magistrate should have 
proceeded under the provisions of s. oOl, el. 2, of the Code of Criminal Procedure. 

'Du! Kwpress v. rat tab * followed. 

This was a criminal lofcronco made by the Magistrate of Nuddea, under 
8. 29() of the Code of Criminal l^ocedure (Act X of 1872). The terms of 
the reference were as follows: Umid Karigar was convicted by the 

Assistant Magistrate of Kooshtoa, under s. .‘380, Indian Penal Code, and was 
ordered to be rigorously imfirisoned for two years, to enter into his own 
recognizances in Us. TjO, and to find two sureties, each in a like sum, to be 
of good bohavioLU- for one ytiar after tlie term of his imprisoniiiont had expired, 
in default, to sutler rigorous imprisonment for another year. The order for 
security and for a further term of one year’s rigorous im])risomnent failing 
secui’ity does not ai)i)ear to be legal. The Assistant Magistrate, on being 
asked to report why this part of the sentence should not be quashed, stated 
that he was guided by the case of 'Vhe Nnijtntss v. Partah ; ‘ but I am still of 
opinion that it is illegal to call [217] upon an accused person to find security 
for future good behaviour in addition to a sentence passed upon him for a 
specitic otfenco, and this view appears to be concurred in by the Sessions 
Judge, who has lately in another case reversed a similar sentence. This 
poi’tion of the sentence should, therefore, I think, be quashed.” 

No one ajjpeared to argue the case. 

The Judgment of the Court (MACJaiAN and Macpheiison, JJ.) was 
delivered by 

Maclean, J. -It would have been better had the Assistant Magistrate 
followed the c«)urse jiointed out by the presiding Judge in the case of The 
Empreati v. Pariah ' as the proper course to be adopted. 

We direct that the order passed under s. 505 of the Criminal Procedure 
Code be sot aside, and leave it to the Assistant Magistrate to follow the course 
prescribed in s. 50.1, cl. 2, if he thinks proper. 


•I. L. R., I .-Vll., (US6. In this (msp Spankie, .T.,siiicl; — “In making an order for 
bccurity for good behaviour, 1 prohiimc that the Magistrate hold.^i the power.'^ of a first class 
Magistrate, and that lie w:i', .leting under 505 of the Code of Criminal Procedure. 1 
have some doubt whether the ^lagistratc bad adduced before him such euidetwe as to geiierat 
character as to justify his dealing with the accused for the offence of which he found he was 
guilty, and in the record cf the trial I lind no evidence from which it could bo gathered that 
the accused was by repute <l receiver of stolen property. Jiut the pri mcr certainly allowed 
that he had been punished twice for theft, and here he was again tried and found guilty of 
receiving stolen property. 1 am therefore unwilling to disturb the order. But the order 
should be no part of the .sentence for the offence of which accused was convicted. There 
should have bi^en a procec'd mg drawn out representing that the Magistrate, from the evidence 
as to general eharaeter adduced before him in this case, was satisfied that Partab was by 
repute an offe-nder within tlie terms of s. 505 of the Orimiii.il Procedure Code, and therefore 
security would be required from him. But as he Ji.id been sentenced to two years’ rigorous 
imprisonment, winch tonn has not expired, an t eder should have been recorded to the 
effect that, on the e.xpiration of the term, the prisoner should be brought up for the purpose 
of being bound (el. ‘2, s. 504).“ 
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[9 Cal. 217 : 7 Ind. Jur. 308] 

APPELLATE CIVIL. 


21ic 14th Jtina, 

Present : 

Mr. Justice ^IcDonell and Mr. Justice Fieud. 

Dinobuntlhoo Pal Auctii. : i ‘purul laser 

versHu 

Shoshee Moimn Pal ami otiiors Decroo-liolders. " 

Tnsolvnncy — Exccidion of dccrot^- Docrvf. aqaiiifit /nsolreiit — Official 
A^siqnee — Purchaser (U c.rccution-salc —Srltinq aside sale - Code oj 
Civil Procedure (Act X of IH77), s. did. 

Where, in execution of a decree i):issed a;iain'it a person who had previously be(*n adjudi- 
cated an insolvent, portions of his property (then vested in the OHieial Assignee*) are attached 
and sold, the purchaser is entitled to have the sale set aside undi‘r s. 81 y of the Code of Civil 
Procedure, notwithstanding that the Ofticial Assignee aef|Uiesces in the. sale, and is content 
to receive the sale.- proceeds. 

The facts of this case are fully sot h)rth in tlio jutlj^nnont of tho Court. The 
auction -purchaser appealed against tho order [ 218 ] of the Suhordinato Judge, 
on tho ground that he should have found tin? judgment-dehtor had no saleable 
interest in tho property at th(j time of tho sale, and that he was wrong in 
taking into account the conduct of the Otiicial Assignee subsequent to tlie sale. 

Eaboo Ch under Madhuh (Jhose for the Appellant. 

Baboo Bffcunl Nath Dass for the Respondents. 

Tho Judgment of the Court (.Mc'DoXELL and Field, JJ.) was deliveiedby 

Field, J. — Tn this case tlio appellant bcfoi'o us was the i)urchaser of a 
property sold at an execution-sale, and ho applied to tho Coui t below, in accord- 
ance with tlie provisions of s. 313 of tho Code of Civil Procedure, to liave the 
sale set aside, on the ground that the person whose propei ty purported to be 
sold had no saleable interest therein. The facts of tho case are briefly as follows: — 
The judgment-debtor, under the decree in execution of which the property 
was sold, was adjudicated an insolvent by the High Court on the 19th January 
1881. The decree was made in February 1881. The attachment in execution of 
tho decree was in June 1881 ; and tlio sale was in August 1881. From this it 
appears that before the dates on which the decree was made, tho attachment was 
made, and the sale was made, the judgment-debtor had been adjudicated 
an insolvent. Now the effect of that adjudication was, that all the property 
of tho judgment-debtor vested in tho Oflicial Assignee. Section 7 of tho 
Act, to consolidate and amend tho laws relating to Insolvent Debtors in 
India, 11 and 12 Vict.,c. 21, provides as follows (omitting the parts not 
essential to tho jirescnt question) : — “ And bo it enacted that it shall be 
lawful for the said Court to order that all tho real and personal estate 
and effects of such petitioner, ‘ except the wearing apparel, etc., do vest in 
the Official Assignee for the time being of the said Court, and such order 
shall be entered on record in tho said Court, and such notice thereof shall be 

• Appeal from Original Ordor, No. ‘21 of 18H‘2, against the order of Baboo Gunga Churn 
Sircar, Subordinate Judge of Dacca, dated the lOtli »>f Dccumbor 1881. 
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published as the said Court shall direct ; and such order, when so 
made, sliall, by virtue of this Act, relate hack to, and take effect from, the 
[219] of fcho said petition, and shall instantly, and without any convey- 
aticjo or assi^niinent, vest all the real and personal estate, effects and debts as 
aforesaid in the said Official Assi/^nee, who shall have full powers for the 
recovery tliereof, and shall Jiold and stand possessed of the same for the 
purposes and in manner hereinafter mentioned.” Now we think that the 
effect of those provisions was, tliat this particular property vested in the Offi- 
cial Assi{»nee from tlie lytli January 1881, and this being so, wo are of opinion 
that the judgment-debtor had no saleable interest in the property at the time 
when the attachment and the sale wore made. Section 266 of the Code of 
Civil Procedure describes the property which is liable to attachment and sale 
in execution of a decree, and concludes thus : — “ All other saleable property, 
moveable or immoveable, belonging to the judgment-debtor, or over which, or 
the profits of which, ho has a disposing power, which he may exercise for his 
own benefit.’' Wo think that, at the time of the attachment and sale, this 
particular property could not he said to have belonged to the judgment-debtor ; 
nor could it bo said that ho had over that projicrty or the profits thereof any 
disposing power which he could exercise for his own benefit. But it is con- 
tended that although the judgment-debtor may have had no saleable interest 
in the property at the time of the athichment and sale, yet that, inasmuch as 
the Official Assignee afterwards consented to receive the money for which the 
property had been sold, ho by that act confirmed and ratified the sale. This 
is the view which has been taken by the Subordinate Judge, who says : “It 
is true, as apjiears from certain documents filed on the part of the Official 
Assignee, that, before the jiroiierty was attached and sold in this execution-case, 
all the properties belonging to the judgment-debtor, excepting certain moveable 
articles, had been vested in the Official Assignee by a vesting order passed 
by the Court for the Relief of the Insolvent Debtors at Calcutta, still, as the 
Official Assignee, by his letter dated the 17th September 1881, and subsequently 
by his pleader, has applied only for the assets realized by the aforesaid sale 
and not taken any objection to the sale, 1 am of opinion that the sale should 
not be sot aside hut affirmed, and the entire amount realized in this [ 220 ] case 
be remitted to the Official Assignee after necessary deductions.” Now the 
assent of the Official Assignee can bo put no higher than a conveyance by him 
to the appellant. Wo think that, as the judgment-debtor liad no saleable 
interest in the property, the appellant, the purchaser, could not obtain any 
title to the ])roi)orty by virtue of the execution-sale. If, in consequence of the 
assent of the Official Assignee and his subsequent ratification of the sale, the 
appellant would have a good title in so far that the Official Assignee might be 
afterwards estopped fi’om dis]3uting that title, it is clear that this title would 
be acquired not by reason of the sale, but by estoppel as against the Official 
Assignee ; and wo think that the purchaser is entitled to exercise his option as 
to whether he will accept the title which the Official Assignee can give him, is 
entitled to say, if he chooses, that he declines to take a title which, notwith- 
standing the Official Assignee’s assent, might afterwards be called in question, 
on the ground that the Official Assignee had no power to allow the sale to 
stand ; or had, by doing so, obtained less than the market-value of the property. 
The real question which we have to decide is, whether, within the terms of 
s. 313 of the Code of Civil Procedure, the person whose property purported to be 
sold had any saleable interest therein, — that is, at the time of sale; and we 
think that, in consequence of the vesting order, the judgment-debtor had, at 
the time of the sale, no saleable interest in this property ; and therefore, under 
the provisions of this section, the purchaser is entitled to have the sale set 
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aside. We must, therefore, reverse the order of the Subordinate Judge, and 
decree this appeal with costs. The purchase- money will be refunded to the 
purchaser. The costs will be paid by the decree-holdei-. We allow no costs 
against the Official Assignee. 

A [j peal a I lowed. 


NOTES 

iSee also (18«i2) 11 C. L. V 389.] 


[221] CBIMINAL MOTION. 

The 7th Aiufust, 

Present : 

Mr. Justice McDonell and Mr. Justice O’Kinkaly. 

In the matter of the Petition of Si*eenath Ibinerjeo and anotlier. 

The impress 
versus 

Sreenath Banerjee and another.’’' 


Wrongful confinement — Venal Code (Act XLV of JSOO), s, 

In an order to render person liable under s. .S4C of the Penal Code, it must be shown that 
the wrongful confinement was of such a nature as to indicate an intention that the 
person confined should not be discovered. 

On the 17th of February a Hindu woman wont to tlio Court of the Magis- 
trate of the 24-Pargana8 to complain of having been ill-treated and tortured by 
certain persons, relatives of the petitioners. The liearing of her complaint was 
not finished on the 17th, and she was told by her pleader to go away and come 
back the next day. The remaining facts are thus told by the Judge of the 
24 Parganas in liis judgment : — *‘As she was departing, she says slie wa.s accosted 
by the appellants, Gangadhar Dhali and Sreenath, who contrived to put 
her into a carriage, and drove her away, taking her to various places, at the 
time strange and unknown to her, at one or other of which she was kept, until 
a stir having arisen in the meantime on account of her disappearance after 
having had such a complaint recorded, she was brought back by the present 
appellants and produced by them before another pleader of tlie Magistrate’s 
Court, in whose premises she remained till next day, the 9th March, when she 
was made over to the Police. It is for this abduction, and for this keeping the 
woman away from Court and from prosecuting her case there, tliat the present 
appellants have been convicted.” The Deputy Magistrate convicted the accused 
under ss. 201 and 346, but passed sentence under the latter section only. On 
appeal the Sessions Judge quashed the conviction under s. 201, hut affirmed the 
conviction [ 222 ] and sentence under s. 346. It was objected before the 

* Criminal Motion, No ‘205 of against tho order of J. P, Grant, Esq., Sessions Judge 
of tho 24-Parganas, dated tho 29th Juno 1882. 


4 CAL.— X08 
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Judf^e that, “ tlio truth of tho woiiiau’s story as to her having been 

taken liere and thoro, such treatment, she having l)eeri left admittedly to her 
own desires at each place of so-callcMl conlinemont, and at liberty to go whither 
she pleased, and to invoke the assistance of the Police, is not confinement 
in law.*’ But the Judge, in consideration of the timid and submissive natures 
of the lower class women of tluj country, when brought into contact with 
influential middle class men and Brahmins, and of the fact that the woman 
was taken away to strange i^hices, miles from her home, overruled the objection. 
The Petitioners then moved the High Court to set aside the order of the 
Sessions Judge and have the conviction (|uashed. 

Baboo (Jmf)ica Chum fiosc for the Petitioners. 

Baboo lidvi Chuudm, Mititn' for the Crown. 

The judgment of the Court (McDoNELL and O’Ktnealy, JJ.) was 
delivered by 

McDonell, J. In this case the inisonors were convicted of offences under 
as. 201 and .‘MO of the Penal Code. On apj)eal, the Sessions Judge properly 
acquitted them of any offence under s. 201, but ii)) held the conviction under the 
latter section. We are of opinion that the conviction cannot bo sustained. To 
render a person liable under s. .‘M(), it must be shown that the wrongful con- 
finement was of such a nature as to indicate an intention that the person con- 
fined should not be discovered. In the present case it is clear that the element 
is wanting. 

Again, it appears to us that the complainant was not at all in wrongful 
confinement. 'Die .liidge himself says that she was induced, not forced; and 
that her confinement vNas not actual, hut, as he calls it, potential. This is not 
sufficient. Wo, therefore, set aside the conviction and sentence, and acquitting 
the prisoners direct their release. 

Conviction quashed. 


858 



THE CHOWN V. HEKHY KYTE [1882] I.L.R. 9 Cal. 228 

[ 11C.1..R. 427] 

[223] CKIMINAL MOTION. 

The 1st Aug list ^ 1HH2, 

Piii':sENT : 

Mil. Justice Wilson, Mu. Justice Maclean and 
Mk. Justice Macj'iieuson. 

In the matter of the Petition of TIenry Kyte. ‘ 

Tli(i Crown 
versus 

Henry Kyte. 

Excise Act (Deng, Act VII of lh7iS)y s. G1 — Imported liguor— Possession — 
J \iss — Co7is ig nee — A gen t . 

Certain liquors arrived in Calcutta per s.s. Navnium, consigned to M. & Co. at Agra, 
who requested A to pay on their behalf the duty and landing charges, and forward the goods 
to Agra. While on the way from the steaJiicr to the railway station, the goods were seized as 
being in the po.sso.ssion of J without a pass, within the meaning of s. (il of Beng. Act Vll of 
1878, and A was convicted and sentenced to a fim under the provisions of that Act. 

Jleldt that the conviction was bad. 

In this case Henry Kyto was, on the 1st of Docenibor 1881, charged 
before the Presidency Magistrate with having in his possession, in (ho Strand 
Bood, Calcutta, on tlie 30tli of Novoniher 1881, imported Ihiuor without a pass 
or license (to wit tliirty cases Port and twenty cases Sherry, each one dozen), 
in contravention of ss. 17 and 01 of Beng. Act VII of 1878, as amended hy 
s. 8, Beng. Act IV of 1881. The accused pleaded not guilt-y. The facts of tho 
case are fully set out in the judgment of Mr. Justice WlLSUN and ^Ir. Justice 
Macpherson. In convicting tho accused tlie Magistraie said : “ If tho 

accused had a wholesale license, lie would still roquiie a pass to protect 
the liquor in transit. In tliis case he had noitlicr a license nor a pass, and 
under the law lie is liable to punishment, and the liquf)r to confiscation. Under 
all the circumstances of the case, however, I line the defendant Ks. 30 (thirty) 
and order ono-fifth of the liquor seized, — o/s. 10 cases, — to be forfeited. 

The accused now moved tho High Court to quash the Magi^itrate s order. 

Baboo Kalichurn Dancrjcc and Baboo Uniercndro Nath Chatlerjee for the 
petitioner. 

[224] The following Judgments were delivered : — 

Maolean, J. — The vakil for the petitioner has failed to satisfy me that the 
conviction, dated 1st December 1881, is not founded upon a correct view of the 
law ; and, under any circumstances, 1 object to re-opening a case after tho 
lapse of six months from the date of the conviction. 

I am not prepared to say that the i^ctitioner was not in possession of the 
liquor. It had, il is admitted, been passed out to him from tho Customs, and 
he was about to despatch it to the consignee at Agra. Neither am 1 satisfied 
that the holder of a license, not granted by the Excise authorities here, is a 
licensed vendor w'ithin the moaning of Beng. Act VII of 1878. In this view of 
the law, the petitioner, whether in ])ossessinn on his own account, or for tho 

* Criminal Motion, No. Ifil of 1882, again.sl the ordfr of B. L. Uupta, l*lsq., Prcsiilciiuy 
Magistrate of Calcutta, dated the 1st December 1881. 
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consif,^nco, was a person “ other than a licensed vendor,” and being admittedly 
without a jiass from the Collector or otlier olliccr duly empowered in that behalf, 
I SCO no illegality in his conviction under s. 61, Beng. Act VII of 1878. 

Maopherson, J. — I am sorry to differ, but I certainly think the conviction 
is bad on the ground tliat no offence lias been committed. The facts are, that 
certain liquor consigned to Martinez and Co., licensed vendors at Agra, was 
imported in the Steamer Navarino. The petitioner, at the request of the 
consignee, cleared this liquor by paying tlie duty and landing charges. The 
Abkari autlioritios seized it in the Strand Itoad while it was being conveyed to 
the Howi ah station for despatch to the consignee. The petitioner was convicted 
of having the liquor in his possession in contravention of ss. 17 and 61 of the 
Excise Act (Bong. Act Vll of 1878). Ho was not himself a licensed vendor, 
nor had he a pass from the Collector. The question then is, was the liquor in 
his possession within the moaning of those sections ? 

Putting a reasonable construction on the word ‘possession,’ I hold that 
it was not. There is certainly a distinction between possession and a bare tem- 
porary custody or charge on behalf of another person. The liquor belonged to a 
licensed vendor, and was in course of transit to him. It would be a very 
strained construction of the sections to say that it was in the [ 225 ] possession 
of the petitioner, who had merely done what was necessary to clear and forward 
the goods to their proper destination. If it was in his possession, it was 
equally in the possession of the cartmen who were carrying it. I think it makes 
no difference, so far as the petitioner is concerned, that the consignee was a 
licensed vendor not in Bengal, but in the Upper Provinces. If this conviction 
is right, then .1, who had imported liquor for his own consumption and use, 
would bo guilty of no offence once the liquor had come into his actual posses- 
sion ; but li, wlio acting for A had cleared the liquor and was conveying it from 
the Custom-house to .4'.s* house, would be guilty of an offence under s. 61, 
because B wa^^ in possession of it, and the possession was not for his private 
use ii.nd consumption. The Courts must certainly, before convicting, enquire 
into the purpose of the possession, and I tliink they must also enquire into the 
nature. 

It may be noted tliat, in tiiis case, though the usual notice was given 
to the Government Solicitor, no one has appeared for the Government to sup- 
port the conviction ; and though the Presidency Magistrate has, in two subse- 
quent cases, come to an exactly contrary conclusion on precisely the same facts, 
the Excise authorities have accepted the decisions. Apart from this, however, 
I consider the conviction bad, and would set it aside. 

.\s to the delay in making the application, this has been sufficiently 
accounted for. The delay might have been some ground for refusing the rule. 
It is no ground for lejocting the application when the rule has been 
granted. 

The Judges having disagreed, the ]/rocecdings were laid liefore Mr. Justice 
WiLSuN, who delivered tlie. following Judgment : — 

Wilson, J. - 1 agree on the whole with Mac pHEKSuN, J., that this convic- 
tion was wrong. 

We must take the facts, I think, to be these, and these only, that certain 
liquors arrived by the s.s. Navarino for Martinez k Co., licensed dealers of 
Agra, in the North-Western Provinces ; that the accused was requested by 
them to pay, on their behalf, the duty and the landing charges, and to 
forward the liquor to Agra. The liquor was seized in Calcutta as [ 226 ] 
being in tho possession of the accused without a pass, within the meaning of 
B. 61, Beng. Act VII of 1878. 
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I do not think we can support this conviction unless we are prepared to 
lay down broadly that anybody who has anything to do with the transit 
of liquor is within the section. If the accused was within the section, 
I do not see why the ship-owners, if they landed tlie goods, were not equally 
so. I do not see how the Eailway Company, if they had carried the goods, 
could have escaped the necessity of obtaining a pass, and perhaps a pass for 
each District of Bengal through which they carried them. 

As to the delay that has occurred — taking into consideration the fact, that 
the Magistrate himself has since disapproved -f the conviction, the efforts 
which the accused has made in other quarters to reverse or nullify it, and that 
no objection is raised on tlie part of the Crown, I think we may properly 
set aside the conviction and direct the return of tlie fine and the release of the 
goods declared to be forfeited. 


[9 Cal. 226 : 7 Ind. Jur. 309 : 11 C.L.R. 359] 

ArPP]LL2\TB CIVIL. 


The 3rd July, 1S82. 

Pbksekt : 

Mu. Justice McDonell and Me. Justice Field. 
In tlie matter of the Petition of Ilemlota Dahee."' 


Will — Probate — ExcciUioii — Witnesses — Succession Act (X of 1863), s. 50, 

Where the testator does not himself sign the will, but some other person signs it in his 
presence and by his direction, then, besides this other person, there must be two witnesses 
who mu.st sign the will in the presence of the testator. 

In the goods of Rny money Dassre (1. L. R., 1 Cal., 150) and Hniro Sinulan iJabia v. 
Chiinder Kant Bhuttacharjee (T. L. R., 0 Cal., 17) cited. 

This W’as an application under Act V of 1881 for probate of the will of oiio 
Girisli Chundor Banerji, who died on tin? [227] 2nd of April 1879. The 
applicant was Ilemlota Dahee, wido\v of the testator's younger brother. It 
appeared from the evidence that the will had been written by the Magistrate’s 
clerk; that seven witnesses then signe^J the will ; that the testator and the 
witnesses then went to the Sub-Registrar’& office ; that the Sub- Registrar 
then requested the testator to sign, but he said “ I am blind.” Then one of 
the witnesses, Chundsr Coomar Chatterji, signed the testator’s name at his 
request in the following manner : “ G Irish Chunder Banerji, by the pen of 
Chunder Coomar Chatterji, of Amelia.” And then wrote under this signature, 

• Appeal from Original D^fcrec, No. 253 of 1881, against' the order of J. Whitmore, Ksq., 
Officiating Judge of Nuddea, dated the 22ud July 1881. 
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“ l(lenfcili(j(l hy Chnncler Coomar Clutltrrji, Local Fund Clerk, Eanaghat Sub- 
Divisional Otlico. (Jknnr/nr Coomar Ckatterji, Local Fund Clerk, Banaghat." 
Tlien follows tlio signature of the Sub- Registrar. 

The District Judge iefused probate, on the ground that the witnesses had 
signed before the testator’s signature was allixed at his request. The appli- 
cant moved for review of judgment, hut the ^motion was refused, t lie Judge 
saying: --“As regards the possibility of ])roving the will by means of the 
method suggested in the somewhat similar case of Iliirro Sundari Dahia v. 
Chiindcr Kant li/nUtacharjfu: (1. L. R., 0 Cal., 17), there is this difticulty. In 
the ])resont case there is no one on th(i back of the will to second the Sub- 
Registrar’s possible testimony. Clumder Coomar Chattorji, no doubt, 
identifies the testator ; hut as ho is the very man who signed for the testator, 
it cannot he said that he saw ‘ some other person’ sign the will in the 
presence and by the direction of tlio testator, or received from the testator a 
personal ackuowletlgmont ?3f the signature of such other person. Section 50 
would not, J think, bo satisfied if there were only two attesting witnesses, and 
one of them signed for the testator ; and although, perhaps in a strict gram- 
matical sense, it may bo said that ‘ some other ’ means some other thian the 
testator, and not* some other tlian the attesting witness’ also, T do not think 
that that is , the natural and proper interj)retation of tjio third rule of the 
section. The prosimt is a hard case, but I do not see any way of reversing 
my order.” The applicant appealed to the High Court. 

[228] Biilioo Siirendro N(Uh MolHall for tlio Appellant. 

The Judgment of tho Court (McDonkll luul FiHLD T.T.) was delivered by 

Field, J. - This is an appeal against an order of the Judge of Nuddea 
refusing to grant probate of a will. 'Phe ground on whicli the Judge refused 
to grant jirohatc* is, that tho witnesses signed before the testator’s signature 
was affixed at his request. It appears that tho witnesses first signed the will, 
which. was then taken to the Suh- Registrar : and before the Sub-Registrar, 
the testator Girish Chunder requested Chunder Coomar Chattorji to sign for 
him, and Chunder Coomar Chatterji wrote his name for him accordingly at 
his request. 

It is now contended before us, on the authority of tho case of Hoy money 
Dassce (I. L. R., 1 Cal., 150) and of /lurrn Sundan Dabia v. Chunder Kant 
Bhuttacharjee (1. L. R., 6 Cal., 17), that there is in this case a sufficient 
admission of the signature of the testator, because there is upon the will an 
endorsement that the executor admitted the execution. Now this endorsement 
is signed “ Girish Clumder Banerji, hy tiie pen of Chunder Coomar Chatterji.” 
Then come the words : “ Identified by Chunder Coomar Chatterji, Local 
Fund Clerk, Ranaghat Sub-Divisional OJlice.” Then come tho names of two 
witnesses, Chunder Coomar Chatterji arnl the Sub-Registrar. Now it is clear 
that the signature to the admission was made by Chunder Coomar Chatterji 
writing the name of Girish Chunder Banerjeo at the request of tho latter ; and 
this being so, there is, besides Chunder Coomar Chatterji, Oj’ly one witness, 
viz,^ tho Sub-Registrar. Section 50 of tho Indian Succession Act, cl. 3, is 
as follows; — “The will shall he attested by two or more witnesses, 
each of whom must have seen tho testator sign or affix his mark 
to the will, or have seen some other jierson sign tho will in the presence 
and hy the direction of the testator, or have received from the testator 
a i)ers()nal acknowledgment of his signature or mark, or of the signature 
of such other person ; and oacli of the witnesses must sign tho will in the pre- 
sence of the testator. “ Now it is quite clear from this language that when 
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[229] the testator himself signs the will, two witnesses are necessary, who must 
have seen the testator sign, and who afterwards must sign in the presence of 
the testator. When the testator does not himself sign, hut some other person 
signs in his i)resence and by his direction, then, besides this other person who 
has so signed at the request of the testator, there must ho two witnesses. In 
other words, when the testator dpes not himself sign, but gets some one else to 
sign for him, there must he three j)ersons in addition to and besides the testa- 
tor himself. Now in the present case it is quite clear, that tlio signature to the 
admission was made by Cliunder Coomar Chatterji at tlio request of the testa- 
tor, and there is only one witness, viz,, the Sub-Jvegistrar — tliat is, besides the 
testator there are only two persons, and not tlu-eo. This being so, it aiipears 
to us that it was the clear intention of the Legislature that tlio person who 
signed for the testator at his reipiest could not be one of the two jiersons who 
witnessed the admission of the execution itself. We may remark that, in the 
fii*st of the above cases, viz., tliat of lioumoneij Dasave (1. L. K. 1 Cal., IfiO), the 
admission before the Eegistrar was signed by tlie executrix Eoymoney Dassee 
by the pen of Jadub Chuiider Sen, and there were besides two witnesses, viz., 
Jogendro Nath Sen and C. M. Chatterji, Eegistrar- that is, there were throe 
persons besides the testator. Tlio facts of the second case in this respect do 
not appear from the report. 

Wo think, tliereforo, that the decision of the learned Judge in the Court 
below is correct, and that this appeal must be dismissed without costs, as no 
one appears on the other side. 

Appeal difimissexl. 


[ATTESTATION^ 


NOTES 


See also 5 Cal. TIS ; 0 Cal. 17 ; 27 Cal. 109 ; .09 1. A. 218.] 


[ a CX.R. 363] 

[230] APPLLLATL CIVIL. 


The 4th JuUh 
Present : 

Mr. Justice McDonkll and Mr. Justice Field. 


Gopal Chunder Mitter Plaintiff 

versus 

Mohesh Chunder Eoral and others Defendants. 


Suit for possession — Civil Procedure Code (Act VIJI of 1859), s. 24(j— 
Limitation Act (XV of 1877), sched. ii, Art. 11. 

Where, in consequence of an adverse order pas.scd under the provisions of Act VTTI of 
1869, 8. 246, a suit is [since the Limitation Act (XV of 1877) came into force] in.stituted to 

•Appeal from Appellate Decree, No. S17 of 1881 , against the decree of J. F, Browne, 
Esq., Officiating Judge of the 24-Pargaiias, dated the 16th Decemlxir 1880, affirming the 
decree of Baboo Jogosh Chunder Mittra, Miuisif of Aliporo, dated the 28rd January 1880, 
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establish the pliiintifT’s right to certain property anti for possession, such suit is not governed 
by the provisions of art. 11, sched. ii of Act XV of 1877, but by the general limitation of 
twelve years. 

Koylash Chunder Paul Chon'dhry v. Preonath Hoy Chotrdhry (1. L. R., 4 Cal., 610 ; S.C., 
8 C. L. R., 25), Mntnnyiny Dassopw Clioirdhry J immun joy Mullick (25 W. R., 513), Joyram 
Loot V. Panirnm Dhoba (8 C. L. R., 54), and Rnj Chiuider Chatter jee v. Shama Churn Qarai 
(10 C. L. R. 435), cited. 

The Judgment of the Coui't of First Instance in this case was as follows: — 
“ This is a suit to establish the plaintiff’s right to certain property and to 
obtain possession thereof jointly with tlie defendant No. 2. The property was 
attacliod in execution of a decree against the defendant No. 3, and the plaintiff 
preferred a claim under s. 246 of Act VIII of 1859, which was disallowed on 
the 7th of September 1876. The limitation law which is applicable to this 
case is Act XV of 1877. The suit is one to establish the plaintiff’s right to 
certain property and to recover possession thei’oof, not to set aside a summary 
order. It has been held that, for such a suit, the period of limitation is twelve 
years in cases in which Act IX of 1871 applies — Koylash Chmider Paul 
Chowdhry v. Preonath Boy Chowdhry (1. L. K., 4 Cal., 610 ; S.C., 3 
C. L. K, 25). But under cl. 11, sched. ii of Act XV of 1877 the period 
is only one, year. Before x\ct IX of 1871 came into operation, [231] the 
period was only one year by reason of the last twelve words of s. 246 
of Act VllI of 1859. The cases of Brijo Ki shore Naq v. Bam Dyal Chudra 
(21 W. li., 133), and Kami nee Dehia v. Issur Chunder Boy (22 W. R., 39) 
support that view. Bo that as it may, the period of limitation prescribed by 
Act XV of 1877 being shorter than the period of limitation proscribed by Act 
IX of 1871, this suit, if instituted within two years from the Ist of October 
1877, would, under s. 2 of Act XV of 1877, have boon saved from limitation. 
But I find that this suit was instituted on the 9th of October 1879 ; it is there- 
fore barred by limitation. The suit is accordingly dismissed with costs.** 

The plaintiff appealed to the District Judge, who dismissed the appeal 
with costs, saying merely that it seemed quite clear that the suit was barred 
by limitation. 

The plaintiff appealed to the High Court, on the grounds : (i) “ that sirt. 2 
of the second schedule of Act XV of 1877 cannot bo applicable to the present 
case, as in the present case no order has been passed against the plaintiff under 
s. 280, 281, 282, or 355 of Act X of 1877 ; (ii) that the Courts below ought to 
have construed the Limitation Act most strictly, and as such ought to have 
hold that the Act in question makes no provision for a regular suit brought by 
a party defeated in a claim under s. 246 of Act VIII of 1859. There is no 
authority for substituting the section of the old for those of the new Civil Pro- 
cedure Code in the schedules to Act XY of 1877.” 

Baboo Pran Nath Pundit for the Appellant. 

Baboo Byddo Nath Dutt for the Respondents. 

The Judgment of the Court (McDonell and Field, JJ.) was delivered 
by 

Field, J. — The property which forms the subject of this suit was attached 
ill execution of a decree against tlio defendant No. 3. The plaintiff preferred 
a claim under s. 246 of Act VIII of 1859 in respect of this property. This 
claim was disallowed on the 7th of September 1876. The plaintiff now seeks 
[232] to establish his right to, and obtain possession of, the property which 
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formed the subject of that claim. The i^resent suit was instituted on tlie 9th 
of October 1879, that is more than three years after tlie order disallowing the 
claim, which order was made under s. 246 of Act VIII of 1859. 

The Munsif was of opinion that the limitation law applicable to tins case 
is Act XV of 1877, and lie refers to art. 11 of sched. ii of that Act. Applying 
that article, he was of opinion that this suit ought to have been brought within 
one year from the 7th of September 1876, and that, having been brought more 
than a year after the date of the order disallowin.^ the claim, it was barred by 
limitation under the article just mentioned. 

It is now contended before us in appeal that art. 11 cannot he read as 
applicable to s. 246 of Act VIII of 1859. Article 11 is as follows : — “ By a 
person against whom an order is passed under s. 280, 281, 282, or 335 of the 
Code of Civil Procedure, etc.” The Code of Civil Procedure here referred to 
was the Code which was in force when Act XV of 1877 was passed, that is 
Act X of 1877. Section 3 of Act X of 1877 provides as follows : When in 

any Act, Kegulation, or Notification passed or issued prior to the day on which 
this Code comes into force, reference is made to Act VIII of 1859, Act XXIII 
of 1861, or the Code of Civil Procedure, or to any other Act hereby repealed, 
such reference shall, so far as may bo practicable, be read as applying to this 
Code or the corresponding part thereof.” There is. however, no provision that 
when, in any Act passed after the passing of Act X of 1877, reference is made 
to Act X of 1877, or the Code of Civil Procedure, that reference shall be read 
as applying to the old Code, Act VIII of 1859, or the corresponding part there- 
of ; and in order to make art. 11 of the Limitation Act applicable to thepi'esent 
case, we would have to import into the law such a ju'ovision as that which has 
been just mentioned, and which has not been specifically made by any Act of 
the Legislature. We think that we cannot import a provision of this nature 
more especially in construing the Limitation .Act, to which the rule of strict 
construction is applicable according to [233] the practice of the Courts. The 
result is, that art. 11 of tho present Limitation Act is not applicable to the 
present case. 

Then arises the question, what period of limitation is applicable ? it has 
been decided in the case of Koylash Chiinder Paul Choivdhry v. Preonatk Boy 
Chowdhry (I. L. R., 4 Cal., 610 ; S.C., 3 C. L. R., 25), that, in consequence of the 
repeal of the last twelve words of s. 246 of Act VIII of 1859 by Act IX of 1871, 
the period of limitation applicable to a suit such as that which the plaintiff 
has here brought is twelve years. The decision in that case has been followed 
in a number of cases decided by other Benches of this Court. See Matonqiny 
Dassee v. Choiodhry Junmunjoy Midlick (25 W. R., 513), Joy Bam Loot v. 
Paniram Dhoba (8 C, L. R., 54), and BaJ Chnndcr Chatterjee v. Shama Chmii 
Oarai (10 C. L. R., 435). It has been contended before us by the vakil for 
the respondents that these decisions are not correct, and that, upon the true 
construction of the law, the period of limitation is one year ; and that it has 
been so decided by the Bombay High Court and the Madras High Court.'" 
Having regard to the fact that this question was not raised in the Courts 
below, that it was there assumed that, unless art. 11 of the second schedule 
of Act XV of 1877 is applicable, the period of twelve years would apply, 
which is in accordance with several decisions of this Court, and that no 
cross-objection has been taken on appeal to this Court, we think it unneces- 

*Soo Krishttciji Vithal y, BluiaJcar Rangnnth (I. 1j. R., 4 Bom., 611); v, 

Otenhasapn (1. 1j. R., 4 Bom., 21) ; Jetti v. Snyml Husein (I. L. R., 4 Boin., 2.S). 
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sary to ontor into this question upon the present occasion. We think, there- 
fore, that this apj)eiil must he decreed with costs, and the case must be remanded 
for trial on the merits. 

Case remanded. 


NOTES. 

£tSV/» the* Notes to 1) (.’iil., PI ; I (IS siiprtt ; also 18 C. 1 j. R., 139 (141) ; 11 (lal., 673 ; G C. 
W. N. 157 (158) ; 1 C. W. N. (‘28) ; 8 Mad., 1:11 ; l‘i Mad., 294.] 


[ 11 C.L.R. 335 : 7 Ind. Jup. 811] 

[234] ArPKLLATE CIVIU 

The l:ith June, 

PUFSKNT : 

Mh. JUSTICK O’KlNKAIiY AM) MR. JUSTICE BoSE. 


Bhiij'wan Acharjee and others Defendants 

cersns 

(lohir.d Sahoo Plaintiff. ‘ 


Mortfjaffor and vi()rt(j(t<jve ForeeJo.sute— Suit /or possession — Covenant to 
pay Condi tioudl sale — JhmuKjes, measure, of — Costs. 

Two out of several co-slianTs mortf^aged as ilu'ir own, by way of conditional sale, a 
portion of tlio joint family property. The iriortg.igee foreclosed, and then instituted a suit 
for possession, whu*h In* withdrew with liberty to bring a fresh suit. Ho afterwards brought 
a suit for possession ag.ii list the mortgagors and thoir eo-sharors, on the suggestion of the 
mortgagors that it would be nn(lt*fendi*d. It was. however, defended by the co-sharors, and 
the suit was dismissed. 'Phe mortgage-deed contained no covenant to repay the money lent. 
In an action for damages brought by the mortgagee against his mortgagors — 

Held, that tlifl plaintiff was entitled to recover the money lent and interest, and the 
costs of the second suit. 

Tins was a suit for damages. The plaint stated that, by a deed of conditional 
sale, dated the I7tli of April 18(59, the defendants mortgaged to the 
plaintiff’s father certain land in consideration of a loan by the latter of 
Rs. 520. The defendants failed to ])ay off the amount due, and the plaintiff's 
father foreclosed. After the foreclosii re tlie plaintiff’s father died, and the 
plaintiff sued to obtxin possession of the foreclosed lands. The defendants 
did not enter any appearance, but their co-sharers did, claiming the land as 
joint, and denying the right of the defendants to mortgage without their con- 
sent. That suit was withdrawn, with liberty to bring a tresh suit. The 
plaintifl then brought a second suit for possession against the defendants and 
their co-sharers, at the instance of the defendants, who stated they would 
get their co-sharers to confess judgment. They did not succeed in doing so, 
however, and tlie suit was dismissed. The plaintiff then asked the defendants 
to come to a partition of tlio [233] lands, and hand over their shares to him ; 

* Appeal fro til Appellate Decree, No. 497 of 1881, against the decree of A. M. Cochran, 
Ksq., C)ffieiatiiig Judge of Cuttack, dated the 27th December 1880, reversing the decree of 
W. Wright, Esfj., Subordinate Judge of that district, dated the 30th September 1879. 
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but this they neglected to do. The present suit was for damages calculated 
on the money advanced and interest and the costs of the abortive litigation. 
The deed of conditional sale contain no stipulation for the repayment of 
the debt. 

The Court of First Instance dismissed the suit, but this decision was reversed 
on appeal, the Judge citing Kishati Mohini Shaha v. Bam Chunder Dey 
(3 W. R., 2S)y Bykunt Naiii Sen v. Gohoollak Sikdur (24 W. R., 391), Moonslice 
Syud Anieer Ali v. Syef Ali{b^ . R., 289), Sreemulty Debut Ckowdhrainv, 
Bimola Soonduree Dcbia (21 W. R., 423), and Sh t lkh Eida v. Bani Jug Pandey 
(19 W. R., 289). The defendants appealed to the High Court, on the grounds 
of no cause of action, limitation, no stipulation in the kut-kohala for the 
return of the money, that the costs of the litigation could not he recovered, and 
caveat evqdor. 

Baboo Umbica Churn Bose for the Aj)pollants. 

Bahoo Chunder Madhub Ghosc and Baboo Obhoy Churn Bose for the 
Respondent. 

The Judgment of the Court (0*KlNKAliY and Bosk, JJ.) was delivered by 

D’Kinealy, J. — In tliis suit certain property was mortgaged to the 
plaintiff by the defendants, under a kut-kobala, in the ye^ar 1869 ; and in that 
document the pro])erty was described as their own exclusive property which 
they had obtained by purchase. Subsequently, the plaintiff instituted 
foreclosure proceedings, and issued the usual notice to the nioi tgagors. After the 
year of grace had expired, he sued for the mortgaged property ; but certain 
persons intervened, and be withdrew the suit with sanction to bring a new case. 
From the evidence on the record, which from the observations of the Jiidge who 
tried the case in the lower Court api)ears to liave been believed by him, it appears 
that the mortgagors, on the representation of the [236] jnoj’tgageo, said, that 
if a new suit were brought for possession of the proj^erty, they would induce 
the recusant members of the joint family to which tiiey belonged to confess 
judgment. This suit was accordingly brought, and those members of the 
family, instead of confessing judgment, opposed the claim ; and the suit was 
dismissed both in regard to the entire? propert\' and also in legai-d to the share 
of the mortgagors. Failing thus to follow the proj)crty, the plaintiff now sues 
for the return of the money which his father had lent, and for the costs in the 
suit which was dismissed. The general rule is laid down in Maepherson on 
Mortgages at jiage 233: — “Ordinarily the mortgagee cannot sue for tlio recovery 
of the money lent liy him instead of for foreclosure and iiossession, except 
when good and sufficient cause is shown for his adojiting such a course. And 
only something which, without any blame on his part, rcndoi s it impossible 
for the mortgagee to' obtain possession will bo considered to be good and 
sufficient cause.” 

We concur with the lower Court in holding that the mortgagee is entitled 
to obtain his money. 

Another point for consideration is, whether he is entitled to obtain tbe 
costs of the suit. It was decided, so long back as 18f53, by the Sadr Dewany, 
where, in a foreclosure suit by a mortgagee, the suit is dismissed and he is 
made to pay the costs of the intervenor, that in a fresh suit ho is entitled to 
those costs from the mortgagor and to his own costs in the suit. In the pre- 
sent case not only was the suit brought for the possession of the property as 
mortgagee, but in addition it is clear that it was brought under tlie advice of 
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the inoi't^'a^^ors thorn. solves. We tliink, theret'ore, that the mortgagee is entitled 
to obtain the costs in that suit incurred by him and the costs he paid to the 
intorvenor. 

The api)oal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[DAMAGES- COSTS INCURRED— 

Com p;iir also 1.5 Afacl., (\ti\ 17 ^lad., 469, as regards the right of suit ; Smith v. Compton ; 
(18.S2) 8 B. Sc Ad. U)? ; C. Ujf. Cn. v. Fislu'r (1905) 1 Cli. 816 as regards recovery of costs 
incurred ; Williams v. Hurrell (lHt.5) 1 C. B., 10*2; Bhith v. Smith (1848) 5 M. & Gr. 405, as 
regards the liability arising from the defendant’s assent, though tacit.] 
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[237] APPELliATK CIVIL. 

• 

The 2'^nd May^ 18H2, 

Present : 

Sir R. Gautb, Kt., Chief Justice, and Mr. Justice Mitter. 


Obhoy Churn Ghoso and another Defendants 

versus 

Gobind Chimder Doy Plaintiff.''* 


Hindu Lair— Joint fumi I y property , Suit to rerA)vcr — Onus of proof — Limitation 

Act, 1877, Arts. 127,141. 

The plaintiff .sued for a share in certain property on the allegation that his ance.stor K 
and the defendants’ aiiec.stor/i were uterine brothers who, while they were living in comineu- 
sality, purchased the property in question w'ith their joint fiind.s in the name of R ; and that 
subsequently A' left hi.s home, and then his daughter, the plaintiff’s mother, enjoyed the 
property jointly with R until her death, when the plaintiff succeeding to his right and 
interest applied to have his name registered as a joint proprietor, but his application was 
refused ; hence this suit. 

The defenc(j was that It bought the property in question with his own funds after he and 
his brother K had separated ; that Radha ^lohuii, and afterwards the defendants, had been 
ill excliLsivc po.sscssioii for more than twelve years ; and that the suit was barred by limitation. 
Held (reversing the judgment of FlTiLD, J.) that the onus was on the plaintiff to prove that 
the property w.is joint propi-rt\ . 

Before a plaintiff can bring Ins ease within Art. 1*27 of schedule TI of the Limitation Act, 
1877. it is ineumbciit on liiin to show' that the property in which he seeks to recover a share 
is “ joint property.” 

The plaintiff’s case was that his maternal grandfather Frishto Mohun 
Baout, and Badha Mohun Baout, the maternal grandfather of the first defen- 
dant, were two uterine brothers, living together in commensality ; that whilst 
so living they purchased with the joint funds a 6-anna share of a talook called 
Lobohai Burijcct in tlie name of the eldor-brotbor Badha Mohun ; ths.t subse- 
quently to this purchase Krishto Mohun went away and was not heard of for 
a long time, and rluring that time his wife messed together with Badha Mohun 

* Appeal under s. 15 of the Letters Patent against the decree of Mr. Justice Field, dated 

11th January 188*2, in Appeal from appellate Decree. No. 2186 of 1880. 



eoBiND cBUXDBR DRY [li)82] I.L.R. 9 Cal. 288 

and was in possession of a moiety of the 6-anna share of the above talook ; 
that on her death the plaintiff’s mother was in possession of the said moiety 
and received rent from the ryots ; and that on the death of the C238^ plaintiff’s 
mother, he succeeded to the right, title and interest of Krishto Mohun in the 
sa'd moiety, and was in possession thereof, but on his applying to the revenue 
authorities for registration of his name under the Land Eegistration Act, as 
proprietor of the said moiety, his application was refused, and he consequently 
brought the present suit to establisli his right to, and for possession of, the 
said share. 

The defence was that the suit was barred by limitation ; that the disputed 
property had not boon purchased whilst the brothers were living in commen- 
sality, but was bought by Radha Mohun alone with his own money long after 
his separation with Krishto Mohun in food ; and that neither Krishto Mohun, 
nor his wife, nor the plaintiff’s mother, nor the plaintiff himself, were ever in 
possession of the share claimed. 

The Munsif found on the evidence that Kadlia Mohun alt)ne, and after his 
death the defendants, had been in possession of the disputed share, and that 
the suit was barred by limitation. He therefore dismissed the suit. 

The plaintiff appealed on the ground {inter alia) that, as it was admitted 
that Radha Mohun and Krishto Mohun lived in commonsality, it was for the 
defendants, to prove that the property was acquired by Radha Mohun with his 
own funds, and this had not been proved. 

The Judge agreed with the Munsif in his findings as to possession and 
limitation, and as to the ground of aiipoal above mentioned he found that, 
though it was admitted the brothers lived in commonsality, yet it was not 
admitted that they were so living at tlie time the talook was acquired, and that 
it was consequently for tlie plain till' to show tliat the talook was purchased 
when Radha Mohun and Krislito Mohun were living together, or that it was 
acquired with funds partly supplied by Krishto Mohun \rhich he had not done. 
He therefore dismissed the appeal. The plaintiff appealed to the High Court, 
and the case came before FIELD, J., the material portion of whose judgment 
was as follows : — 

“ As to the view of the Judge that, although it was admitted by 
the defendants that the brothers were at one time joipt, still it lay 
upon the plaintiff to prove that they were joint at the time when this 
property was acquired, it is to be observed that this [239] view is 
not supported by authority. The normal state of a Hindu family is 
that of coparceners, and it lies upon the person who alleges separation 
to prove it. Now here it was admitted that a coparcenary existed, and it 
must bo presumed that this coparcenary continued until there was evidence 
of a separation. The burden of inoof was, therefore, on the defendants to 
prove that there was a separation, and at a time antecedent to tlie acquisition 
of this property. Having disposed of the presumption of Hindu law in the 
manner just indicated, tlie District Judge proceeded to deal with the question 
of limitation. He says : ‘ As the defendants have succeeded in proving to the 
Munsif ’s satisfaction and to mine that they have been in exclusive possession 
of the talook for more than twelve years, it is quite clear that the plaintiff' 
cannot succeed in this suit.’ This is not correct as the law now stands. If 
the property was joint property twelve years’ exclusive possession alope will 
not have the effect of barring the present claim. Article 127 of sch. TI of 
the Limitation Act provides that in a suit by a ijerson excluded from joint 
family property to enforce a right to share therein, the time from which the 
twelve years begin to run is when the exclusion becomes known to the plaintiff. 
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If, tlinrefore, this wore found to Ijo joint property, it would bo necessary to 
enquire when the exclusion of the plaintilf, or those under wliom he claims, 
became known to him or them. The ilecree of the District Judge must be set 
aside, and the case remanded in order that ho may come to a fresh decision 
with reference to the observations above made.” 

Baboo /I likhil Chunder Snn for the Appellants. 

Baboo SrninaUi Jiancrjcti lor the Kcjspondent. 

The following Judgments were delivered by tlie Court (Oarth, C.J., and 
Mitter, J.) 

Garth, C.J.- -1 am unable to agree in the view which the learned Judge 
lias taken of this case. 

There is no doubt, of course, that as a general principle, when a Jlindu 
family is proved to have been joint, that state of things is presumed to 
continue, until the contrary is shewn. The (piostion is, how far that principle 
can properly be applied in this case. 

[ 240 ] The plaintilf sues to recover an undivided share in certain land, 
which is now, and has been for many years past, in the defendants’ exclusive 
possession, and his case is this. 

Ho says that his maternal gi*andfathcr Krishto Mohun, and the maternal 
grandfather of the defendant No. J, were uterine brothers; and that whilst 
they wei’e living in commensality they purchasorl the property in question 
with their joint funds in the name of Kadha Mohun ; that subsequently Krishto 
Mohun left his home, and then his daughter (the plaintiff’s mother) enjoyed 
the proi)orty jointly with Kadha Mohun till her death, when plaintiff 
succeeded to liis right, and applied to the vevonuo authorities to have his name 
registered, but that having failed in this application, he sues to establish his 
right and to recover possession. 

The defendants’ case is that Kadha Afohun bought the property himsef 
with his own money, after he and his brother had separated ; that Kadha 
Mohun, and afterwards the defendant No. 1, under Kadha Mohun’s wdll, have 
been in exclusive possession; and that the plaintiff and those under whom ho 
claims never had anything to do wdth it. 

I^oth Courts have found in favour of the defendants. They say that the 
plaintiff has entirely failed to show that at the time when the property was 
purchased the tw'o lirothers, Kadha Mohun and Krishto Mohun, wore living in 
commensality, or that the property w’as purchased with their joint funds, or 
that Krishto Mohun had anything to ilo with it. It was purchased in Kadha 
Mohun’s name ; it w^as left by his will to the defendant No. 1, .and the defen- 
dants have been in exclusive possession of it for upwards of twelve years, so 
that the plaintiff is barred by limitation 

But the learned Judge of this Court has held that, as this is a suit 
brought by a Hindu to recover possession of joint family property, and .as it 
is admitted that Kadha ^lohun and Krishto Mohun were 1 1 one time joint, 
the presumption is, till the contrary is shewm, that the property in suit w’as 
purchased during the time that the brothers were living joint, and that it ^vas 
incumbent on the defendants to prove that the property was purchased 
after the sejiaration. 

He conshlers, moreover, that the ordinary rule of twelve years’ [ 241 ] 
limitation does not apply : and that the case comes under s. 127 of the 
Limitation Act ; so he has remanded the case for the further enquiry, at what 
time his exclusion from this property became known to the plaintiff'. 
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Now it seems to me that before a Hindu plaintiff can bring his case 
within Article 127, he must prove that the property in which he seeks to recover 
a share is ** joint fa mi If/ j>ropertu\'* and tliat it is not enough for him merely to 
call it joint family property, and to show that 30, 50 or 100 years ago his 
ai cestors, and the defendant’s ancestors, were joint ; leaving the Court to 
presume from this, that any property of which the defendant may he possessed 
at the time of suit brought is joint family property. 

In this case, the property in suit is found to have been in the exclusive 
possession of the defcnchmts for upwards of tweh • i/ca rs ; iind I consider that 
under s. 144 they have a right to that proi)orty by force of the 

twelve years’ limitation rule against all the world. If tlio plaintiff wants to 
bring himself within Article 127, which j)laces him in a more advantageous 
position than other claimants, he is hound to show that the lu'opcrty which 
he seeks to recover joint family properly. In this he has 

entirely failed. 

The doctrine, which the res])ondont’s pleader has advanced, and which 
has apparently l)een acted upon by tln^ learned Judge in this Court, appears to 
me a very dangerous one. If that doctrine were well founded, it would seem 
to follow that liowovor long a ITindii may have been in tlio exclusive posses- 
sion of property, moveable or immoveable, he would always he subject to have 
his title to it questioned by any distant member of his family, wlio could prove 
that at some prior period, oven 100 years before, their common ancestors were 
members of a joint family ; and not only so, but that in all such cases the onus 
of proving that the property was not joint would lie upon the defendant. 

1 should be sorry to think that this was the law. I consider that in this 
case these defendants having a twelve years’ statutory title to the property 
claimed, have a prima facie case of separate ownership, and that as the plain- 
tiff has given no evidence that the pro])erty was ever joint, his suit was pro- 
perly dismissed. As my brother MiTTKR is also of this oidnion, the judgment 
of the District C242] Judge will, therefore, he restored, with the costs of both 
hearings in this Court. 

Mitter, J. — 1 am also of the same opinion. 

The plaintiff’ seeks to recover possession of a share in a in'operty which 
the defendants claim as the exclusive property of their predecessor in title, 
Radha Mohun. The plaintiff is the daughter’s son of Krishto Mohun, Radha 
Mohun’s brother. 

The plaintiff alleged that this property was a joint family property of 
Radha Mohun and Krishto Mohun, Tlie lower Courts found that the plaintiff' 
had utterly failed to establish that it was at one time their joint family i)roperty. 
They also found that the defendants and their predecessor in title have been 
in possession of this property for more than twelve years. Uj^on these findings 
the lower Courts dismissed the ]>laintiff’s suit on the ground of limitation, as 
well as on the ground that the plaintiff’s title was not made out. 

On the second appeal the learned Judge in this Court held that the deci- 
sions of the lower Courts were erroneous in law. He is of opinion that the 
plaintiff’s suit ought not to be dismissed as barred by limitation upon the 
finding that the defendants were in exclusive possession of thepropei ty in dispute 
for more than twelve years. He thinks that Article 127 of the second schedule 
of the Limitation Act is applicable to the facts of this case. As to the title of 
the plaintiff, the learned Judge is of opinion that it must be presumed in his 
favour, because the defendants failed to prove that the property in dispute 
belonged exclusively to Radha Mohun. He thinks that if two brothers are 
admitted or proved to have lived as members of a joint Hindu family at one 
time, it must be presumed that their joint status continued until the contrary 
was proved. 
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Actia^» upon this presumption he has come to the conclusion tliat at the time 
of the acquisition of the property in dispute Kadiia Mohun andKrishto Mohun 
were members of a joint Hindu family, hocause the defendants have given no 
evidence to shew that they had separated before that time. 

Having thus arrived at the conclusion, that at the time of the acqui- 
sition of the property in dispute the brothers were joint, the learned Judge has 
thrown the onus of proving that it was the [243] exclusive property of Rodha 
Moliun upon the defendants ; V^ecause, according to another presumption of 
Hindu law, a property, purchased in the name of one member of a jonit family, 
mpst be presumed to he tlie common property of the family until the contrary 
is shewn. As the contrary has not heien shewn in this case, the learned Judge 
has come to tiie conclusion that tlie property in dispute belonged to the two 
brothers Radha Mohun and Krishto Mohun. 

Now it seems to mo that in this case there was no room for either of 
these presumptions. It was an admitted fact tliat at the time when the suit 
was brought the plaintiff and defondants wore not members of a joint family ; 
that being so, the case is brought within the ordinary rule, that the plain- 
tiff must succeed on the ])roof of his title. He must prove that the property 
in disjuite is his, by reason of its being a joint family ])roperty belonging to his 
ancestor, and the ancestor of the defendants. This view of the law is support- 
ed b> the decision of tlie Judicial Committee in Bannoo v. Kashce Bam (I. L. 
R., 3 Cal., 31o). There also it was admitted, as in this case, that when the 
dispute arose, the family was separate. The Judicial Committee held that in 
this state of things no prcsumi)tion arises in favour of the plaintiff. Their 
Ijordships say : “in the case of an ordinary Hindu family who are living 
together, or who have their entire property in common, the presumption is 
that all that any one member of the family is found in possession of belongs 
to the common stock. That is the ordinary presumption, and the onus of 
establishing the conti-ary is thrown on the member of the family who disputes 
it. Having regard, however, to the state of this family when the present 
dispute arose, tlieir Lordships think that the presumption cannot be relied 
upon as the foundation of the phaintiff’s case, and therefore, as he seeks to 
recover property which was in the possession of Ramdyal, and was ostensibly 
his own at the time of his death, it lies upon him to establish by evidence the 
foundation of his case, az., that the property was joint property, to which he 
and his brother Kashee Ram, as surviving members, were entitled.” 

[244] As regards the application of Article 127 of the Limitation Act, I 
fully agree with my Lord the Chief Justice, that it cannot bo applied until the 
plaintiff proves that the subject-matter in dispute is joint family property. 

In the opininn of the lower Courts the plaintiff has failed to prove that 
the property in disjmte was at any time the joint family property of Radha 
Mohun and Krishto Mohun. This finding of fact must bo accepted as correct 
in second appeal. 

Appeal allowed. 


NOTES. 

[JOINT FAMILY PROPERTY-ONUS— 

Tbo initial burden of proof is upon the person netting up a claim to certain property on 
the ground that there was a joint family and the property belonged to it. There is no pre- 
sumption to bogi 1 with in respect of cither element : -as regards the former, when there 
had been some separation, sec (1R9.5) 18 All. 90; (1908; 32 Mad., 191; (1911) 35 Bom., 293; 
(1906) 4 C. L. J. 56 ; (1887) 2 C. P. L. R., 87 ; as regards the latter, see (1888) 18 Bom., 61 
(66) ; (1911) 33 All. 677; (1898) 22 Bom. 922 (931). ] 
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[9 Cal. 244 : 11 G. L. R. 640 : 7 Ind. Jur. 364] 

APPELLATE CIVIL. 

The 3rd Jahj, 188'^, 

Present : 

Mr. Justice Mitter and Mr. Justice Norris. 


Mohadeay Kooer Plaintiff 

versus 

Haruk Narain and others Defendants.* 


Partition — Hindu widow — Bevenue-pai/hig estate — 

Beng Act VIII of 1876, s. 10. 

A Hindu widow who has succeeded to a share in a revoiiue-paying estate as heir to her 
deceased husband is not a person having a proprietary intc'rest in an estate for the term of 
her life only, within the meaning of s. 10, Beng. Act Vlll of l«7G. Even if she were, a 
Civil Court would not be debarred from decreeing partition of a revenue-paying estate at her 
instance if a i»roper ease for the passing of such a decree Ixi made out by her. 

Jadomoney Dabee V . Sarodaprosom) Mookerjee [I Jioiilnois, 120); Phool Chand Lall v. 
liuglioobuns Sahoy (0 W. Li., 108) ; Katmui Nitchiar v. The Rajah of Shivaymiga 
(9 Moore’s I. A., 639) ; and Rhngbutti Dace v. Chowdhry Rholnnnth Thakoor (L. R., 2 1. A. 
266) referred to. 

Principles on which Courts should order partition at the instance of a Hindu widow 
stated. 

In this case tho plaintiff stated that she and the defendants were joint 
owners of a settled revenue-paying estate, her share in l ight of her deceased 
husband being 3 annas 10 gundas ; that in order to remove all likelihood of 
future disputes she applied to the [245] Collector for a hutwara of the estate, 
but that the application was, on the 4th of November 1879, rejected under tho 
provisions of s. 10 of Beng. Act VIII of 1876. It appeared that tho widow’s 
application to the Collector was opposed by tliree of her co-sharers, Haruk 
Narsiin Chowdhry and his two brothers, and the widow then filed the present 
suit on the 9th of February 1880, praying for a reversal of tho Collector’s order 
and for partition. The Subordinate Judge dismissed the suit, and delivered the 
following judgment : — 

“ The plaintiff, a Hindu widow, seeks in this suit for biitwara of her share by the Collec- 
tor under tho law for the partition of estates. She is met by the defendant with tho objec- 
tion that such a partition could not be held under s. 10 of Beng. Act Vlll of 1H7G. I am of 
opinion that the above section applies. It provides that ‘ no person having a proprietary 
intere.st in an estate for the term of his life only, shall be deemed to be a person entitled to 
claim partition under this Act. ’ Now this is tho present hutwara law, and if the partition 
were at all to be hold, it must bo under the provisions of this law. It is contended that a 
Hindu widow’s estate is not that of a proprietor for life, but she holds absolutely as heir to 
her husband. It may be that her estate is not of a tenant for life, as understood in England, 
but there cannot be tho least doubt that her interest is that of a proprietor for life. If such a 
person as a Hindu widow or other femalo heiress under the Hindu law is not intended by the 
above section, I cannot conceive what other individual could be contemplated by the Legisla- 
ture. I therefore hold that a Hindu widow is a iier.son within the scope and meaning of the 
aforementioned .section of the law. If that is so, this Court cannot direct the Collector to 

♦ Appeal from Original Decree No. 102 of 1881, against the decree of Baboo Mohendro 
Nath Bose, Subordinate Judge of Tirhoot, dated the 4th of March 1881, 


4 OAIi.— 110 
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iiiuku Si liutwsirii in lliis csiso, for Lhsifc would bo dirooLiiig liiiii to commit an illegality 
accordingly dismiss th(>siiit and chsirgo the plsiintil! with the costs of the opposing defendants 
with interest. 'I’lic costs of the consenting dcfcudsiiiU will bo borne by themselves. ” 

Tlio ])laintift' appealed to the Vligh Court on the f^rounds (l) that the 
Court helow was wron^^ in holding tliat a Jfindu widow is a person within the 
scope and meaning of s. 10 of Hong. Act Vlir of 1876; (2) tliat the Court 
below ought to have liold that a Hindu widow, such as the plaintiff is, fully 
represents the estatcj inhoiitiul hy her from lior husband, and is not tenant 
for life ; (3) that the Com t helow ought to have held that the plaintiff was 
entitled to claim j)artition. 

Baboo Cknndvr Miulhah Gkosc and Baboo Gopal Lai Miller for the 
Appellant. 

[248] Baboo Mohesh Chunder Chowdhrij and Baboo Pmn Nalh Pundit 
for the Kespondents. 

Tho Judgment of the Court (MriTl*:!! and NORRIS, JJ.) was delivered by 

Mitter, J . — This is an a[)poal against tho decision of the Subordinate Judge 
of Tirhoot dismissing the (i)laintilT's) appellant’s suit for the partition of a 
revenue-paying estate, a fractional share of which is owned and held by her 
by right of inheritance from her hiishand. The defendants, 1st party, who 
own and hold anotlujr share of this estate, and who if they survive the (plaintiff) 
appellant are pjesnmptively entitled to the share in her possession after her 
death, alone oppos(id her claim. 

It appears that heforo this suit was instituted the (plaintiff) appellant had 
made an application to the Collector of the district to partition the estate under 
the provisions of Betig. Act VIII of 1876, hut tho Collector dismissed tho 
application on tho ground that tho (])laintiff) a])i)ellant being in possession of a 
share of tho est;it(j as a Hindu widow was procludod by the 10th section of the 
Act from ai)plying for tho partition thereof. 

Tho f)resent suit was then brought, praying for the reversal of the Collec- 
tor's order and for an older directing that oflicer to partition tho estate under 
the povisions of Hcng. Act VTTI of 1876. 

The lower Court framed tho following issues : — 

First . — “ Whr3thor under tho hutwara law the plaintiff is entitled to have 
a partition effected of her share. ” 

Second . — “ Whether the plaintiff has suffered any inconvenience in the 
enjoyment thereof hy reason of the property being joint. *’ 

The suit has been dismissed on tho first of those issues, and no evidence 
was taken with reference, to the second issue, although we are informed that 
the parties were ready with their evidence in the lower Court. 

The objections taken before us in a]>])**al are, 1st, that the lower Court is 
in error in holding that the provisions of s. 10, Beng. Act VIII of 1876 apply to 
tho estate of a Hindu widow ; and, 2ndly, that supposing the view taken 
by the lower Cc^iirt of the provisions of s. 10 of the A.t in question 
is correct, a Civil C(jurt is not precluded from decreeing partition of a revenue- 
[247] paying estate at tho instance of a Hindu widow, when a proper case for 
passing such a decree is made out. 

We are of opinion that both these objections are valid. 

Section 10 of Beng. Act VTII of 1876 is to the following effect : — “ Not- 
withstanding anything hereinbefore contained, no person having a proprietary 
interest in an estate for the term of his life only shall be deemed to be a person 
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entitled to claim par jition under this Act.” In order to decide whether a 
Hindu widow’s estate comes within the purview of this section, we must 
determine what that estate precisely is. 

In Jadomoney Dabae v. Sarodajorosono Mookorjoe (1 Boulnois, 120, at p. 129) 
CoLVIliB, C.J., said; “But the estate of a Hindu widow is very different from a 
mere life estate. The case of Cosshiutiik Bfjsack v. Ilunv Sooiidery Dasi 
(Clarke’s Buies and Orders, Ap. 91), vvhicli has loiii^ given the law to this Court, 
and since it is a decision of the Privy Council, ought to have given, if it has 
not given, the law to the Courts of the East India Company, establishes that 
the estate of a widow is something higher than a life estate ; that it entitles 
her to the possession of the property without restriction ; and that she has 
a qualified power of disposition in it, the limits of which it is difficult, if not 
impossible exactly, to define further than by saying that the ])ropriety of any 
particular exorcise of tiuit power must depend upon the circumstances in 
which it is made, and must he consistent with the general principles of 
Hindu law regarding such dispositions ”. 

In another case, viz., of Phool Chand Lull v. UiKjhoohuus S(thoij(d W. R., 
108), Peacock, C.J., said : “ Tlie widow takes a widow’s estate by inheritance 
from her husband.- It is not an absolute estate for all pmposes, and it h not 
merely an estate for life." Then again in KtUumo uSiilcliiar \\ The linjali of Shiva- 
gunga (9 Moore’s I. A., ^39), in which one of the questions for decision was, 
whetlier a decree obtained against a Hindu widow was binding uj^on the heirs 
coining in after her, the Judicial Committee of the Privy Council observed: 

“ For assuming her (a Hindu widow) to be entitled to the zamindari at all the 
whole estate would for the time he vested in her absolutely foi* some purposes, 
though in [ 248 ] some respects for a qualified interest, and until her death it 
could not be ascertained who would he entitled to succeed. The same principle 
which has prevailed in the Courts of this country as to tenants in tail 
representing the inheritance would seem to apply to the case of a Hindu widow, 
and i^ is obvious that there would he the greatest possible inconvonionce in 
holding that tlie succeeding heirs wore not bound by a decree faiily and 
properly obtained against the widow.” 

ft is clear from thesij cases (l)that the widow compleUdy repi’esents 
the estate ; (2), that under certain circumstances slie lias the right to 

convey an absolute interest in it; and (3), that until her death it is impos- 
sible to ascertain who would be entitled to succeed to the estate after her. 
Such an estate as this cannot ho merely an estate for life. The distinction 
between a mere life estate and a widow’s estate is explained by the Judicial 
Committee in JIiLs.mmut BhaghiUti Daec v. Chowdhry Bholaaath Thakoor ( fj. 
R., 2 I. A., 256). In that case one Odan Thakoor executed before his death a 
deed providing that after his death his property was to be enjoyed by his wife 
during her lifetime, appropriating the profits derived therefrom, and that after 
her death it. was to devolve on his adopted son. The Judicial Committee of 
the Privy Council hold that the widow obtained in this case an estate for life, 
and that the remainder was vested in the adopted son. Their Lordships 
observed, “if she (the widow) took the estate only of a Hindu widow, one 
consequence no doubt would be that she would he unable to alienate* the [irofits, 
or that at all events whatever she purcliasod out of them would he an incre- 
ment to her husband’s estate, and the plaintiff's would bo entitled to recover 
possession of all such property real and personal ; hut on the other hand she 
would have certain rights as a Hindu widow ; for example she would have the 
right, under certain circumstances, if the estate were insufficient to defray the 
funeral expenses or her maintenance, to alienate it altogether. She certainly 
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would have the power of soiling her own estate; and it would further follow 
that Giridluiri (the adopted sou) would nut bo possessed in any sense of a 
vested remainder but merely a contingent one.” 

[249] With all these decisions before the Legislature, defining what a 
widow’s estate is, and which definition clearly shows that it is not a proprietary 
interest for the term of her life only, it seems to us not probable that if, by 
enacting s. 10 of Beng. Act VllI of 1876 they had intended to disentitle a 
Hindu widow from claiming i>artition under the aforesaid Act, they would 
have described her right as “ a proprietary interest in an estate for the term of 
her life onh/.'' 

The words “ a proprietary interest in an estate for the term of one’s life 
only” would imply an interest which, actually in the enjoyment of the owner at 
the time of his death, would terminate on the happening of that event, and would 
not pass on to his heirs, or if at that time that interest be in the hands of an 
alienee under an alienation made by him during his lifetime, it would cease to 
exist on his death. The first of tliose alternatives is true in the case of a 
Hindu widow, but not the second in all cases because, as already shown, she 
has the right under certain circumstances to convoy an absolute interest in the 
estate inherited by her. 

Then again under tlcgulation XIX of 1814 a Hindu widow was competent 
to apply for i)artition of a revenue-pay ing estate. Clause 2, s. 4 of the Regula- 
tion provided that on an application by one, two, or more of the proprietors of 
a joint estate being made, the Collector should publish an advertisement 
notifying tho same to all parties concerned, and specifying that he should 
proceed to make the division applied for in L5 days from the date of the 
advertisement, unless any iierson in possession of tho estate should, before the 
expiration of thnt time, deny tho right of such claimant or claimants to tho 
share or sliaros so claimed by him or them. Tho next clause provided that in 
the event of any such denial not being oiTerod to the claim for separation, the 
Collector sliOLild proceed to make tlio division applied for. ^ 

It is clear from thoso provisions tliat a Hindu widow, who represents the 
estate of her husband completely, was entitled under Regulation XIX of 
1814 to apply for partition of a revenue-paying estate. This Regulation was 
repealed by Beng. Act VI II of 1870 which lias now taken its place. And if 
it was tho intention of tho Legislature to take away from a Hindu widow the 
right of applying to the Collector for partition of a revenue- [290] paying 
estate — a right whicli she undoubtedly had under the Regulation of 1814 — the 
Legislature would have done so by a more clear provision than what is 
contained in s. 10 of Beng. Act VT II of 1876 which, in our opinion, applies only 
to the case of a simple life estate where tho remainder is vested in some known 
person. The decision of the lower Court upon this point is not in our opinion 
correct. 

But even if s. 10 of Beng. Act VIII of 1876 were applicable to a widow’s 
estate, still a Civil Court would not be debarred from decreeing partition of a 
revenue-paying estate at the instance of a Hindu widow if a proper case for 
the passing of such a decree bo made out by her. This is clear from the 
provisions of s. 29 of the Act, which says : “ subject to the provisions of s. 11, 
a Civil Court may at any time direct the Collector to assign to any person lands 
representing a specified interest in any estate, etc., etc., etc., to be held by 
such person as a separate estate, etc., etc., etc., provided that an application for 
such partition ind separation shall be presented by such person as required by 
ss. 16, 17, 18 and 19.” But a decree of this nature must be executed in the 
manner indicated by s. 265 of the Civil Procedure Code. 
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Although the right of enforcing partition is generally a common incident 
in a joint undivided property, yet it by no moans follows that a Civil Court 
would be bound to decree partition at the instance of a Hindu widow without 
a special cause or necessity being established for a partition. The estate of a 
Hindu widow is peculiar ; although she completely represents the estate, yet 
the persons who take after her do not take it through her, hut they take it as 
heirs of the last male owner. Tliero is a further peculiarity, namely that 
until her death it cannot be known who would succeed to the estate after her 
death. Under these circumstances it would be the duty of a Court of Justice 
to see, before decreeing partition, that the interest of the presumptive heir be 
not affected by such decree. From the peculiar nature of a Hindu widow's 
estate, we are of opinion that the above restriction should be put upon her 
right to enforce partition — a right which is inherent in every owner of property: 
see Shama Snndari Debt v. Jardine Skinner (3 B. L. R., Ap., 120). 

[281] Therefore, before a decree for partition is given in a suit by a Hindu 
widow brought for that purpose, the Court ought to be satisfied that it is a 
bond fide claim arising from such necessities as render iiartition desirable 
between two joint owners, and that she would properly represent the interest of 
the estate including that of the person who would come in after her. It is 
upon the ground of her representing the next-taker after her that a decree for 
partition at her instance is held binding upon such next-taker. The following 
observations in Story’s Equity Jurisprudence, Vol. 1, s. 656 A, lend consider- 
able support to the views expressed above : “ Doubts were formerly enter- 

tained whether in a suit in equity for a partition, brought, only by or against 
a tenant for life of the estate, where the remainder is to persons not in essc^ 
a decree could be made which would be binding upon the persons in remainder. 
That doubt is, however, now removed; and the decree is held binding upon 
them upon the ground of a virtual representation of them by the tenant for life 
in such cases ; but if the partition is made in pursuance of an agreement between 
the tenant for life and the other party, under such circumstances the 
Court^'would direct it to be referred to a master to enquire and state whether 
it will be for the future benefit of the remainder-men that the agreement 
should bo carried into execution without any variations, or, if with variations 
what the variations ought to be.” 

The same duty is cast upon a Court of Justice here, namely that it should 
be satisfied that the decree for partition, if made, would not in any way act 
injuriously to the interests of the future heir. 

For the foregoing reasons wo are of opinion that the decision of the lower 
Court is erroneous. The decree of that Court is, therefore, reversed, and the 
case remanded for re- trial in accordance with the observations made above. 
The costs of the hearing before us will abide the result. 

Appeal allowed. 


NOTES. 

[ HINDU WIDOWS-PARTITION— 

As regards the principles guiding the Court's di.scrction in such cases, see also, (1885) 
12 Cal., 209 (212) ; (1903) 31 Cal. 214 (222) ; (1912) 16 I. C. 471 (Oudh).J 
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[282] APPErjjATR CIVIL. 


The 2:ird June, 1HS2. 

PllKSKNT: 

Mu. Justice Tottenham and Mk. Justice Noruts. 

Tirthanund Tliakoor Plaintiff 

or y HUS 

Hordu Jlia Defondant. '' 

Lamllonf and Tenant- Enhancement — PresiimptioJi — Bcitg. 

Act VI [f of ISOff, ss. dy 4, 

Section 4, Bcng. Act VJll of iMititlcs the holder of Lind for the time being, 

however he may have acrjuired it, to the henelit of the presumption prescribed in that section 
if he can show that there has hi*en a coiitinuoii.^ and uniform payment of the same rent for 
twenty years. 

This was a suit to ificovor rout for tho year 1287 M.S. at a rate which the 
defendant wjis required to pay by a notice of enhancement, dated the fith of 
January 1871), and .served on the defendant tlirough the Sub-Divisional Collec- 
torate. The plaint admitted that the defendant had previously been paying Rs. 
3-4 a year as rent for 6 bigfias b cottas of land, and the rent now demanded was 
one rupee per liigha. The defendant alleged tiiat he held 8 bighasof land at a 
yearly rent of lis. 3-4 only ; that ho had received this holding in 1273 M, S. 
(which commenced on tiio 12th of April 1865) from one Gopal Sahu, in whose 
family it had boon from the time of the <leconnial settlement ; that his 
name had been enteJed on the zaniindar’s registers ; and that his rent was 
not liable to onhancoment. It was found by theMunsif that the defendant had 
purchased the interest of Gopal Sahu, but on this part of the case the Judge 
said : Gopal Sahu was examined as a witness, and he says that ho caused the 
defendant’s name to bo entered in lieu of his own in the zamindar’s sherista, 
but Ifo uttors not a word, so far as 1 can find, about any transfer of rights by 
sale# On the contrary Gopal 8ahu was, ho tells us, only fourteen years of 
ago when his father died, and he gave up the joto because he could not carry 
it on. ” The learned Judge then wont on to say : — 

[233] There is no evidence on the record to show that a transfer of a 
holding under such circumstances gives the transferee any right by local custom 
to count the previous holder’s occupancy as his own. Had the question been 
whether Herdu Jha could add on to the time of his possession, the time during 
which Gopal Sahu or his father had held the jote, in order to establish an 
occupancy right under s. 6, Beng. Act VIII of 1869, it must have been 
answered in the negative. But the working of ss. 3 and 4 of the Act are 
peculiar, and if strictly read imply that, without reference to the fact of any 
transfer, when the rent of any land has not boon changed from the time of the 
permanent settlemsnt, that rent cannot be enhanced withoi t the consent of 
the .tenant for the time being in possession. 

In the case of Ramnatli Ijul Bha(jat\. Watson (Rev., Jud. Police Journal 
Vol. I, p. »54), Sir Barnes Peacock observed that “ sections 3 and 4 of Act X 
make no mention of the nature of the potlahs under which the land has been 
lield, or of the right under which a fixed rent has been paid without alteration, 

* Appeal from Appollato Drcrec No. 1773 of 1881, against the decree of F. Oomloy, Esq., 
Judge of Purtica, dated the 15th June 1881, adirming the decree of Baboo Hem Chunder 
Mittur, Muiisif of Acarea, dated the 2nd March 1881. 
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but exempt from enhancement lands which have been held at fixed rents from 
the time of the permanent settlement under whatever circumstances the land 
has been so held. This is clearly shown by section 4” (section quoted). “ The 
presumption required to bo made is not that the land has been held by the 
ryot and his ancestors, or by him and the persons who liad pow*er to alienate 
it to him, but simply tliat it has been held at a fixed rent. The right of 
exemption from enhancement is founded ui)on the simple fact of the land having 
been held at a fixed rate of rent from the time of the pertrianent settlement." 
The same principle appears to be involved in Bajkishore Mookerjee v. Hurreehur 
Mookerjee (10 W. R., 117), and Kashinath Lushka, v. Bamasoonduree Delia (10 
W. R., 429). The case of Luteefoounissa Beebee v. Poolin Behai'y Sein (W. 
R. F. B., No. 31). explains the meaning of s. 4 to bo that “ where at the time 
of the commencement of the suit land is lield by a ryot, and has been held by 
him, or by some person through whom ho claims, at the same rent for a 
period of twenty years next before the commencement of tho suit the presump- 
tion specified in the section shall bo made. In other words there must have 
been a holding for twenty years next before the comm on cement of tho suit, at 
a rent which has not been changed during that period." The words “ through 
whom he claims " aro wide enough to cover simple transfers of holding, and 
were made apparently to guard against the application of the presumption to 
cases in which there may have been a breach in the continuity of possession. 
In the present instance the acquittances go back to the yeai* 12G8 M. S., which 
began on tho 12th of April 18G0, and tho plaint in this suit was filed on tho 
14th of July 1880. Tho Munsif appears to be correct in holding that the rent 
has been unchanged for a pej’iod of twenty years before [294] the commence- 
ment of this suit, and as though not without considerable hesitation and doubt 
I have come to the conclusion tliat a mere transfer of a holding with the 
consent of the zainindar, as in the defendant's case, is a sufficient continuity of 
tenancy to enable the tenant for tho time being in possession to claim the 
benefit of s. 4 of Beng. Act VI II of 1869, I must dismiss tho appeal. 

The plaintiff appealed to tho High Court against tlie learned Judge's 
construction of s. 4 of Beng. Act VITl of 18G9. 

Baboo Taruck Nath Sen for tho Appellant. 

Baboo Saligram Singh for the Respondent. 

The Judgment of the Court (Tottenham and Norris, JJ.) was 
delivered by 

Tottenham, J. — In this appeal it has been contended that the lower 
Appellate Court has wrongly given tlio defendant-respondent tho benefit of 
the presumption prescribed in s. 4 of the Rent Act VIII of 18G9, although his 
tenancy commenced less than twenty years before tho suit was brought, and 
he did not, as found by tho Judge, acquire tho land by any transfer from the 
previous tenant. 

The words of the section are sufficiently plain ; and seem to us to entitle 
the holder of the land for the time being, however^ ho viatj have acquired to 
the benefit of the presumption, if he can show that there has been a continuous 
and uniform payment of the same rent for 20 years. This interpretation is 
not inconsistent with what has been decided in this Court in previous cases, 
though in those cases it was not necessary to lay down more than this, that 
the holding of the ryot, or of some person through whom he claims, for a 
period of 20 years, was enough to raise the presumption. 
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In tho present case it Ims been found tliat there was no break in the 
continuity of the payment of tlio rent alleged by the defendant, but that he, 
without any interruption of tenancy, was substituted by the zamindar for the 
previous tenant, and continued to pay tho same rent. 

[236] In our opinion, tlierefore, the lower Court has rightly given him 
the benefit of the presumption, having found tho necessary facts in his favour. 

Tho appeal is dismissed without costs, as nobody appears for respondent. 

Appeal dismissed. 


[ 9 Cal. 255 . 9 I. A. 82 : 12 C.L.R. 129 : 6 Ind. Jur. 546 : 4 Sap. P.C.J. 363] 

PRIVY COUNCIL. 

The 20th April, 1882. 

Present : 

Sir R. Peacock, Sir R. P. Collier, Sir R. Couch and Sir A. Hobhouse. 


Iluro Pershad Roy Plaintiff 

versus 

Gopal Das Dutt and others Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 
Limitation — Bengal Act VfTf of 7809, s. 29- Suit for arrears of rent. 

After tho expiration of the period prescribed by s. ‘20 of the Bengal Act Vlll of 1869, a 
plaintiH suing for arrears of rent cannot insist on the pendency of another suit, brought by 
him for possession of tho land, as preventing limitation from running, where there has been 
no time during which such rent could not have been recovered if he had acted on his right 
of suing for it. 

\ii Unni Sanwmoyee v. Shoshee Mookhee fJiirm(ynen (12 ^loore’s T. A., 244; S.C., 
2 B. L. R., P. C., 10), tho claimant of rent was, until the setting aside of the sale that had 
taken place, in the position of a person whose claim had been satisfied. The right to sue in 
that case had been suspended; and it was, therefore, distinguishable from tho present. 

The plaintiff’s ancestor purchased a talo^k from the Government, subject to an ijara, 
therein held by tho defendants, w'hich expir'd in 186G. A suit brought by the plaintiff in 
1874 for possession was dismissed finally in 1876, tho defendant’s claim to remain in posses- 
sion under another tenure being allowed. The plaintiff in 1876 sued the defendants for 
arrears of rent for tho years 1866 — 1872. 

Held, that tho suit was barred under s. ‘29, notwithstanding tho proceedings of 1874. 

Appeal from a decree of the High Court (May 16th, 1878) affirming a 
decree of tho Subordinate Judge of the district of the 24-Pargannah8 (20th 
November 1876). 

[236] Tho suit out of which this appeal arose was to recover from the 
defendants, who hold certain chakdari tonures within the plaintiff's zamindari 
of Kassinagar in the 24’Pargannahs, tho rent of their holdings from April 1872 
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to July 1876. Both the Courts in India held the claim barred by limitation 
under s. 29 of Act VIII of 1869, the “ Landlord and Tenant Act, 1869,** 
prescribing a three years* limitation in suits for rent. 

The question raised was whether limitation had been prevented from 
running by the continuance of litigation between the parties. 

The predecessors in estate of the respondents had formerly been proprie- 
tors of Kassinagar in which tlieir zamindari interest was brought to sale by 
the Government for arrears of revenue in 183b. The Government at the sale 
purchased the proprietary right, and liaving hold i< khas for some years, granted 
portions of it in ijara to members of the fan)ily of the former proprietors. 
These leases expired in 1866. Meantime in 1861 the Government had sold to 
Tarapersad Rai, father of the present appellant lluropei’sad Rai, the zamindari 
interest in Kassinagar. 

In 1866 Huroporsad Rai having succeeded Ids father as zandndar, sued 
those who had been the lessees under the ox])ired ijaras to obtain direct pos- 
session. These tenants then alleged tlieir right to remain in possession under 
certain old ebakdari tenures existing within the zamindari, and held by them 
under their own relations from before the time of the settlement and subse- 
quent sale, as above-mentioned, of Kassinagar. Litigation ensued, commencing 
in 1872, when Huroporsad Rai filed his plaint for possession, contending 
that these tenures, of which he denied the existence, had been, if they ever 
existed, rendered void by the sale for arrears of revenue in 1838, and the 
dealing with the estate by the Government afterwards. In 1874 this suit 
was dismissed, and in January 1876 the High Court confirmed this (iecision. 
Iluropersad Rai tlien brought the present suit on the 7th Foliruary 1876, to 
recover arrears of rent from tlie years 1876 to 1872 on the basis that the 
chakdari tenures existed. 

Meantime he appealed to Her Majesty in Council against the [237] decision 
of the High Court of January 1876, but without Success. In advising the 
dismissal of the appeal, on the 26tli May 1881, their Lordships expressed their 
opinion that the defendants, even if not in possession under a well-proved 
legal title, wore in possession under colour of a title which had not been 
avoided, thougli it might have been, as far back as the year 1838, and that 
since then time had run in their favour. It had not been shown that the 
Government did anything to avoid the tenures under which the defendants 
were in possession. 

The Subordinate Judge of the 21-Pargannahs district dismissed the suit 
■for rent on the issue of limitation under s. 29 of Act VIll of 1869. The High 
Court on appeal upheld that decision. The judgment of the Court (GARTH, 
C.J., and McDonell, J.) is reported in I. L. R., 3 Cal., 819. 

Mr.? ft. V, Boyne appeared for the Appellant. 

The Respondents did not appear. 

For the appellant it was argued tliat during the continuance of the litiga- 
tion of 1874, in which the present appellant, hcynch fide believing that the 
alleged chakdari tenures did 'not exist, had contested the tenant’s right of 
possession, he was unable at the same time to insist on his right against them 
as tenants, and, therefore, the course of limitation was suspended. Reference 


4 CAL.— Ill 
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was rriado to lianro. Surnomoyeti v. Shoskre Mookhee Burmmiea Dindyal 
Paramanik v. RadhakisJion Dehi (8 B. L. E., 536) ; [258] Eshan 
Chandra Ixm v. Khoja Amnula (16 W. E., 79) ; JMohes Chandra Chahlidar 
V. Gaufja Muni iJasi (18 \V. R., 59); li^ntson v. Dlwrendra Cimnder Hooker jee 
(I. L. E., 3 Cal., 6). 

Thoir Lordsliips’ Judgment was (l('liv(no(l hy 

Sir R. P. Collier. — In this caso, the sole question is as to the appli- 
cation of the Law of I jirnitation. Tlui claini is for rent from April 1866 to 
.7une 1872. The terms of^ the 29th section of Act Vlll of 1869 of the 
Bengal Council are these : “ Suits for the recovery of arrears of rent shall 
he instituted witliin three years from the last day of the Bengal year, 
or from the last day of the month of .leyt of the Fasli or Willayatti 
year in which the aneai- claimed shall have become duo.” It is admitted 
that in this case the suit was not instituled within three years from the end of 
the year when the last rent hcHaime due, and, therefore, prima facie, it is barred 
hy the Law of Limitation. 'J^iis yrnna facte case is endeavoured to be 
answered in this way; The plaintiff says that in 1874, that is to say, two 
years after the last instalment of the rcait sued for had accrued due, the Statute 
ceased to o|)erate hecause he instituted a litigation which had the effect of 
preventing it from running, and that, therefore, a portion at least of his claim 
is not barred. That litigation was this : He brought three suits in the year 
1874 against the tenants with respc'ct to whose arrears of rent the present 
action is brouglit, for the purpose of ejecting them from their holdings, which 
were called chakdari holdings, in a (icrtain zamindari of which ho was possess- 
ed. These suits were dismisscul hy the first Court, and on the 25th July 1876, 
by the Api)eal Court, on tlie giound of limitation. 

On the 7th Septcnnher 1876 the ;ip|>ellant commenced the present suit, 
concurrently s\ith which ho prosecuted an ai)j)eal to Her Majesty in Council 
from the decrei^ of tlie 25th July 1876. His appeal was dismissed on the 26th 
May 1881. 

The appellant contends tliat the Statute did not run against his claim for 
rent after the year 1874, wlien ho coinnuMiced these suits ; and for that proposi- 
tion he relies solely on the authority of the caso of Ranee Surnomoyee v. Sho- 
shoe Mouhee Bimnonca (12 Moore’s 1. A., 244; S.G., 2 E. L. E., P. C., 10). 
[259] Both Courts in India have decided against the appellant upon the 
ground that the Statute api)lies, and that his caso does not come within the 
exception to the operation of the Statute established in the case of Ranee 
Sitrnomoyce — an exception rather ai)parent than real. 

The elfect of that caso may bo very shortly stated. The zamindar brought 
a certain patni taluk to sale, and sold it to a purchaser who was put in 
possession of it, and out of the purchas. •-money tho arrears of rent were paid. 
Subsequently this sale was set aside lor irregularity ; tho zamindar had to 
refund tho purchase-money received by her, and tho patnidar, who succeeded 

* P2 Moorti’a 1. A., 244 ; S.C., 2 B. L. R., P. C., 10. In that case u i auction sale under 
Bcng. Reg. Vlll of 1819 of the rights of patnid.irs in apatni talook by tho Zamindar for arrears 
of rout, was sot iisi.L- by the Zilla Court for iiifonuidity in tho notices, undor that Regulations 
and tho putnidars who h.id dispos-^ossed wo»o lostorod with mosno profits. Tho zamindiir 
then brought si suit sig.iiiist tho psitnidars, undor Act X of 1859 to recover tho arrears of 
rent, which had accrued hefon* and during the time they were out of possession. A deci- 
sion that this suit, not having heeii brought within throe years from the time when the rent 
first hocamo du', was barred liy s. )J2 of Act X of 1859? was rcvisrsed on appeal. The Judi- 
cial Committee lield that the oaiiso of action aoerned .it the date of the decree cancelling the 
auction sale, and that tho suit Jiaving been brought within throe years from the date of that 
decree, limitation had not run. 


882 



CHANDl CHURN SHASHMAL t). DURGA CHURN MIRDUA [l882] IX.R. 9 Cal. 260 

in setting it aside, obtained also the mesne ])i'ofits for the time during which 
he was ousted. Under those circumstances this Committee, whose judgment 
was delivered by Sir James Colviee, observe : “ It is clear tliat until the sale 

had been finally set aside, she” — that is, the plaintill — “ was in the position of 
a person whose claim had been satisfied, and that her suit might have been 
mccessfully mot by a plea to that effect.” In other words, the effect of the 
judgment of this Board is, that under the peculiar circumstances, the patnidar 
having recovered possession, together with mesne profits, it was equitable that 
he should pay the amount of rent whicii was in arrear ; but that amount of 
rent did not accrue until tlie sale of the patni 1) d been set aside, and, therefore, 
until that time the Statute could not run. This examination of that case shows 
it altogether to differ from the present. Hero there was no period of time in 
which the rent could not have been recovered. There was no period of time in 
whicli, therefore, the Statute niiglit not have run. 

This case, therefore, being inapplicable, and no other case being relied 
upon, their Lordships have o»ily luimbly to advise Her Majesty that the judg- 
ment appealed against be affirmed, and that this appeal bo dismissed. 

A ppea I d i sm i ssed . 

Solicitors for the Appellant: Messrs. Barrow d- Borjers. 


NOTES. 

[LIMITATION— HOW AFFECTED BY PENDENCY OF SUIT— 

Limitation will begin to run notwith.sl.in<ling the i)endLMiev of a suit for setting aside 
ol patni and recovery of klias possession : — 1‘2 CjiI. 25.S ; 17 Cal. 251 ; 2a Cal. lUl ; 7 G. W. 
N. 720; for cnhaiiceinont of rent 3 Cal. 701 ; A smt for eiiforcenieiit of patta was held to 
save limitation : — 27 Mad. 1131*. C., approving 17 M.id. 225, and overruling ID Mad. 21 ; 
See 22 Mad. 248 ; 249. As regards the applicability of the Limitation Act, Sec. 19, see also 
(1909) 10 C. L. J. 517.] 


C.L.R. 81 : 61nd. Jur. 438 : 4 Sar. P.C.J. 351] 
[260] PKIVY COUNCIL. 

The 17th March, 188'^, 

Present: 

Sir B. Peacock, Sir E. P. Collier, Sir R. Couch 
AND Sir a. Horhouse. 


Chandi Churn Shaslimal Defendant 

versus 

Durga Churn Mirdua Plaintiff. 


[On appeal from the High Court at Fort William in Bengal.] 

Appeal — Failure to produce cvideuce^at hearing. 

At the hc'aring of a suit a party, though he had sullicient warning of wh.it was necessary, 
did not tako the proper steps to cause the iirodwtioii of the documentary, and only 
admi3.sibio, evidence of a material fact whicli had to be proved by him ; and the decision was 
against him. 
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Thf*. rot'ortl aiioLhcr proceoding would, it was said, have supplied this evidence; and an 
application had bocii pi'ovioii.sly madii on which the order of the Judge was that *' the matter 
would hn decided when the case was tried, and the record would be sent for, if necessary." No 
further application to the (*ourt was made, and no attempt to supply thii^ evidence. Held, 
that if there had been, as there might have been, an oversight by the party in not calling the 
attontiuii of the Judge to the above order, and in not tendering the evidence, there had been 
no omission on the Judge’s ])art affording ground for appeal. 

Appeal from a docroo of a Divisional Boncli of the High Court (26th 
June 1878) allirming a decree of the Judge of the Midnapur District, (3lst Decem- 
ber 1877) aflirming a decree of the Subordinate Judge of the same district (18th 
Novemher 1876). 

^riio question raised on this apiieal, preferred by a defendant against, 
whom a decree for the possession of land had heen made, related to the 
proceedings at the hearing of a suitin the Court of the Subordinate Judge of the 
Midnapur distriet, wlio linding no proof of a material fact, the affirmative 
whereof was a necessary part of the defendant’s case, had decided against him. 

All the facts relevant to this reiiort are fully stated in their Lordships* 
judgment. 

After an ajjpeal to tlie District Court had heen dismissed by the Officiating 
Judge, a special appeal was dismissed by a Divisional Bench of the High Court 
(L. S. Jackson and Tottenham, JJ.). 

.\mong the grounds of a|)peal Hied in the High Court was one to the 
following effect that even if the non-tiling of the record (which would have 
supplied the required evidence), had [261] arisen through the inadvertence of 
the defondant’s pleader, yet it would have been the duty of the District Judge, 
under the circuinstances, to have admitted the same in regular appeal, as he 
was asked to do : and tliat as ho had not done so, tlio Divisional Bench of the 
High Court should have remanded the case. 

On this appeal - 

Mr. li. T. Donne appeared for the Appellant. 

Mr. C, \V. Arathoon for the Kespondent. 

Their Lordships Judgment was delivered by 

Sir R. Couch. — This suit is brought for two parcels of land, containing 
200 bighas, which are part of a parcel of 632 bighas. The case of the plaintiff 
is, that Mohunt iloigrib Dass liad obtained a money decree against Adjudhia- 
nath Manna and Sambhunath Manna, who held the 632 bighas on the 14th of 
January 1863, and had purchased the lands at the sale in execution thereof, 
and sold them to the plaintiff’. 

The defendant claims under a lease from the Government which was 
made in December 1871 for three year:>, and was renewed in April 1874. 

The facts with regard to tlie 632 bighas, of which the 290 in suit form a 
part, are these : — The Government before 1816 was in possession of a large 
tract of land along the sea-shore in the district of Midnapur, which was used 
for the purpose of making s.alt. In 1816 it granted a perpetual lease of 632 
bighas of that land to Komolokant Manna, the predecessor in title of the above 
mentioned Mannas. The Government after that made an embankment by 
which the land thus leased was left outside next to the sea, and subsequently, 
in 1858, there was an arrangement between the Government and the Mannas 
by which, as the lands which were left outside the embankment became less 
valuable for the purpose of cultivation, but wore valuable for the purpose of 
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making salt, the Mannas were to have an equal portion of land inside the 
embankment, and the Government was to take the lands which wore outside. 
Before this a local Bajah, who (and whose successor) was called in the suit 
“ the Bajah, ’’had brought a suit against the Government to recover the lands 
[262] which lay outside the embankment, and had obtained a decree for all 
the lands which wore outside. In consequence of this the Government directed 
the Mannas to pay to tlie Bajah the rent whicli liad been reserved on the 
lease ; and thus after th(> arrangement the Mannas were in possession of 632 
bighas lying inside the embankment, but paying rent to the Bajah as for the 
land which was outside. The Mannas having allowed their rent to fall in 
arrear, the Bajah brought a suit, on tiie lilth of July 1862, to recover arrears 
of rent from 1855 to 1862. The suit was brought for a moiety of the rent, as, 
in consequence of death, it would seem that the Rajah’s estate had become 
divided. A decree was obtained by him on tlie 27th of March 1863, and an 
order for attachment and sale was made on the 18th of August 1863. It was 
contended by the defendant that on the 27tli of b'ebruary 1865, at the sale 
under that attachment, the wliolo of the 632 bighas outside the embankment 
was sold, and the Government was ousted from it, and that in consequence 
thereof the Government ejected the Mannas from the land which had been 
taken in exchange, and which was inside, the suit having been brought about, 
and the loss of the outside land by the Government having been caused by the 
failure of the Mannas to pay the rent. Therefore the material question in 
the case was, whether the outside land originally leased had been sold at the 
auction on the 27th February 1865, and an issue was framed raising that 
question. It was the third issue, “ Whether or not, in consequence of Sam- 
bhuram and another’s that is the naiiio used for the Mannas — “non- 
payment of the rent of their nial lands, the zamindar obtained a decree 
and effected the sale of those lands ; and the Government, again taking the 
disputed lands from Sambhuram and another,” — being the lands inside the 
embankment, — “were in possession from 1865, and settled the lands with the 
defendant,” referring to the lease in 1871. An application appears to have 
been made shortly before the suit came on for hearing on the part of the defen- 
dant in which he asked to have the documents relating to the exchange of the 
land in dispute, which had been tiled in another suit numbered 141, referred 
to in this suit, and the order made on that occasion was, that the matter would 
be decided when the case [263] was tried, and the record would be sent for, 
if necessary. The other suit was one which had been brought by the defen- 
dant against a brother of tlie plaintiff, and related to another portion of the 
632 bighas. It was said that the exhibits in that suit would furnish evidence 
of what was scAd on the 27th February 1865. 

The case cama on to be heard before the Subordinate Judge, and it would 
appear that no further application was made to him to send for the record of 
the other suit, and no attempt was made to use the documents which had been 
filed in that suit, but the case was decided upon the oral evidence, and the 
Judge held that it had not been satisfactorily proved that the lands outside the 
embankment had been sold. He said ; “ It is true that somo of the plaintiff”s 
witnesses have said in their depositions that the lands on the outside were 
sold, but it has not been satisfactorily proved ; ” and upon the said oral evidence 
it cannot bo said that the lands on the outside were sold on account of debts 
due to the zamindar, nor, supposing they were sold, does it appear for what 
reason they were sold. “ The defendant should have given evidence to prove 
this matter by means of papers of the Court. ” If there had been, as there 
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might, an oversight on the part of the fJeaders for the defendant in not calling 
the attention of tlio Judge to the order which had ))oon made on the 3rd of 
Noveinher 1870, or in not t(3ndoring in evidence, which might have been done, 
the sale proceedings of the ii7tli of February 1805, he miglit have applied to the 
Judge for a review ; and if ho Jiad refused it, the case might liave been carried 
to the Court of Appeal, and an application made that the evidence should 
be received. Inhere was an appeal, hut in the grounds of appeal, instead of 
this matter being lirought to the attention of the Court, the ground taken was 
that “ it lias been proved by the evidence of tlio witnesses of both the parties 
that the lands given in exchange by Adjudhianath wore sold by auction, and 
that the sale certiticate has been liled." The sale certificate which was filed 
did not prove it. “ The plaintilf does not object on the ground that the said 
lands were not sold.” The issue had been raised on that very point. “ Con- 
sequently tlie lower Court should [264j have held that the lands given in 
exchange had boon sold by auction.” The Court, in tlio judgment on the appeal, 
stated that it had been urged before it “that the Subordinate Judge ought to 
have sent for the record of the suit No. 141 abovernentioned, which contains 
copies of the papers relating to the auction sale of February 1865, in order that 
it might be seen that the lands formerly held by Adjudhianath” —that is, the 
Mannas outside the embankment were really sold;” and therefore, 
although the objection was not taken in the grounds of appeal, it seems 
to have been allowed to he taken at the hearing. The judgment was : 
“ This Court is of opinion that it ought not to interfere with the judgment 
appealed against. It was the duty of the defendant-appellant, who raised a 
special plea, to adduce proof in support of it ; hut he failed to do so ; and he 
neither pressed for the production of the misl. of suit No. 141 in the lower 
Court, nor urged any objection on this subject in his petition of appeal. To 
allow the objection now would he taking the plaintiff-respondent by surprise. 
Oral evidence is, of coiuso, inadmissible to prove the particulars of the auction 
sale of February 1865. No objection in point of law could bo taken to that 
judgment, considering what had boon done. It was a perfectly correct judg- 
ment. There was a special appeal from it ; and the High Court, as might have 
been anticipated, held that there was no ground for the special appeal. The 
defendant, the aj)pellant, now comes on appeal to Her Majesty in Council, and 
says : — 

“ This appellant now humbly submits there is error in the judgment of 
the lower Appellate Court, and of the High Court, and that they should be 
reversed or varied for (among others) the following reasons : because the fact 
on the supposed non- proof of which the Judge put his judgment was not in 
issue or disputed ; and if supposed to be disputed, this appellant should have 
been allowed to prove it by the production from the other record of the papers 
therein relating to tho said sale in execution.” 

Thoir Lordships have already mentioned that it was put in issue and was 
disputed, and the present appellant had no right to assume that he need not 
prove it. He had sufficient warning that it was necessary for him to do so ; and 
as to his saying that ho should have been allowed to prove it by the production 
from [265] the other record of the papers, the answer is that if he had 
produced those papers or if he had taken the proper stops to have them in thefirst 
Court, and had tendered them in evidence, he might, if they had been rejected, 
have made it a ground of a])i)eal. But he did not do what was proper and 
necessary, and tliiur Lordships are of opinion bhat ho has shown no ground 
for reversing tiio decisions of the lower Courts. 
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Their Lordships will, therefore, humbly advise Her Majesty that the 
appeal be dismissed ; and the appellant will pay the costs. 

Appeal dismissed. 

Solicitors for Appellant : Messrs. Miller, Smith and Bell, 

Solicitor for Bespondent ; Mr. T, L, Wilson, 


[9 Cal. 265 : 9 1. A. 147 : 6 Ind. Jur. 349 : 4 Sar. P. C. J. 384] 

PBIVY COUNCIL. 

The 11th Maij, 

Present : 

Sir 13. Peacock, Sir R. P. Collier, Sir B. Couch, 
AND Sir a. Hobhouse. 


Poreshnath Mukerji and others Defendants 

and 

Ariathnath Deb Plaintiff. 


[On appeal from the High Court at Fort William in Bengal.] 

Estoppel — Evidence Act, s, 116 — Sale in execution of decree — 
Intervener in rent suit. 

A purchaso by a inortgagoo, at a salu in execution of a decree upon his mortgage, of the 
right, title, and interest of the mortgagor, who has been estopped from asserting a title to the 
property as against certain parties, docs not place such mortgagee in a better position as regards 
the estoppel. 

A suit for rent by a zamindar and patnidar against a darpatnidar, was defeated by the 
defence of the latter that he had conveyed his interest to others, against whom the former 
afterwards obtained a decree, and brought the darpatni to sale in execution, buying their 
right, title, and interest therein himself. From the darpatnidar, who had thus disclaimed title, 
a third party claimed to bo mortgagee, and set up a decree on his mortgage followed by a pur- 
chase of the tenure at a sale in execution. 11c was thenmpon allowed to intervene in a suit 
for rent brought by the zamindar and patnidar against an ijaradar of lands within the 
darpatni estate. 

Held that, notwithstanding this purchase, the intervening mortgagee was bound by the 
estoppel arising out of the mortgagor’s disclaimer of title in the suit abovementioned. 
Appeal from a decree of a Divisional Bench of the High Court, [266] (21st 
November 1878), see Anathnath Deb v. Bistn Chundra Bai, I. L. B., 4 Cal., 
783) reversing a decree of the Judge oftho Birbhuni District 1877, and dismiss- 
ing the suit of the plaintiff, now represented by the appellant, with costs. 

Among certain patni, darpatni, and se-patni tenures, under the zamindar! 
of Shah Alampur, of which the late Aushotas Deb and Promotho Nath Deb 
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were formerly joint proprietors, a certain darpatni estate, having been sold 
under Regulation Vlll of 1819, for arrears of rent, was purchased in 1852 by 
Ishan Ciiandra Soin. In 1858 Ishan CJiandra Soin executed a document pur- 
porting to convey this estate to his wife Kriparnoyi, his son Dhun Krishna, 
(and anotiierson, then a minor), and in their favour were executed instruments, 
completing the darpatni title by the executors of Aushotas Dob’s estate. In 
1871 Bistu Chandra Kai took an ijara for five years of lands called Loba Bha- 
dra, within this darpatni estate. 

The present respondent, Anathnath Deb, son of Promotho Nath Deb, 
succeeded to the zamindari, and also ])atnidari, as well as other estates in that 
part of Shah Alurnpur w’hich included the darpatni estate ; and on the 22nd 
August 1872, ho sued Islian Chandra Sein in the Court of the Subordinate 
Judge of Birhhum for rent duo in respect of Doha Bhadra. In answer to that 
suit Ishan Chandra Soin put forward tlie above-mentioned conveyance of 1858 
of the darpatni, including the mehal fjoha Bhadra, to his wife and son, alleg- 
ing that ho had sold the estate to them for value, and had no title therein 
himself. The suit for rent was, accordingly, on this evidence supported by 
Dhun Krishna’s, dismissed. 

Thereupon Anathnath Dob, on the 13th March 1873, sued Kriparnoyi and 
Dhun Krishna, for the rent of the rnohal, and obtaining a decree, he brought 
it to sale in execution, purchasing their riglit, title, and interest therein him- 
self. The present suit was brought by Anathnath Deb on the 5th Juno 
1876, against Bistu Chandra Rai, the ijaradar, to recover the rent due 
from him for the last seven months of his term, amounting with interest, and 
with the addition of a sum due for road-cess, to about Rs. 1,024. The 
defence was that the j)(u*.son entitled as darpatnidar to the rent of tlie Loba 
Bhadra mehal, was l\)roshnath iMookorjoe, who was permitted to [267] 
intervene in the suit. His allegation was that before the suit of 13th 
March 1873 was brought, oiz., on the ilth January 1873, Ishan Chandra Sein, 
being in debt, hy))othocated the Loba Bhadra mehal to him, and that ho, after- 
wards in September 1875, obtained a decree u])on liis mortgage, and in the 
same month purchased at a sale in execution of that decree all Ishan Chandra’s 
rights in Loba Bliadra. 

Whether the representatives of Poroshnath Mookorjee, (who had died 
pending these proceedings), were not hourul by an estoppel that would have 
prevented fshan Chandra Soin from contesting the title made through the 
conveyance of 1858 to his wife and sons, was the question now raised. 

The judgment of the Court of First Instance was that the intervenor’s 
allegation was proved, and that the plaintiff Anathnath Deb had no right to the 
rent claimed against the ijaradar of Loba Bhadra. On appeal to the High 
Court that decision was reversed. It was held that Anathnath Deb had 
acted on the belief, induced by Islun. Chandra’s representations, that the 
darpanti estate had boon transferred by liim and that he had purchased from 
those who had thus been represented to be the owners ; and that as Ishan 
Chandra would himself have been precluded from setting up ^^^he opposite state 
of facts, so also Poreshnath Mookerjee was estopped. 

The judgment of the Divisional Bench (Hill R. Garth, C.J., and TOTTEN- 
HAM, J.) is reported in the I. L. R., 4 Cal., 783. 

On this appeal Mr. J, F. Leith, Q. C., and Mr. B. V. Doyne, appeared for 
the Appellants. 

Mr. .7. 7’. Woodroffe for the Respondents. 

For the appellants it was argued that the evidence showed that Anath- 
nath Deb had notice that the transfer by Ishan Chundra Sein in 1858 to his 
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wife and sons was only benami ; nor was it merely the representation of Ishan 
Chandra Sein, that he had bond fide transferred to them, that had induced the 
respondent to purchase from the benamidars. The decisions of the Courts had 
led him to treat them as the owners. On the other hand Poreshnath Moo- 
’cerjee had not set up a claim founded only on a mortgage or [ 268 ] assignment 
from Ishan Chandra Sein, but claimed as purchaser at the sale in execution of 
the decree obtained by him. 

Beference was made to the Evidence Act 1872, s. 115. Co. Litt. 352a; 
Comyn’s Digest title Estoppel : Eichards v. Johnaton (4 H. and N., 660 and 
Dinendronath Sanial v. Eanikumar Oho.se (I.L.ll., 7 Cal., 107; S.C., L. E., 
8 I. A., 65). 

Mr. J. T, Woodroffe, for the Respondent, was not called upon. 

Their Lordships’ Judgment was delivered by 

Sir R. Couohi — The question in this appeal, which is from a decision of 
the High Court at Calcutta on an appeal from the District Court, is stated by 
the learned Chief Justice in giving the judgment of the High Court, in which 
he says : “ The point upon whicli, in our ojnnion, this caso should he decided 

is rathei’ of a peculiar nature. The plaintiff is the zamindar of a share in a 
property called lot Shah Alurnpiu', and he also claims to be the darpatnidar of 
a portion of the same ])roperty. Tn his character of darpatnidar, he lu’ings 
this suit against the defendant No. 1, Histu Chandra Rai, as ijardar of part of 
the estate for rent and for road-cess The defendant resists the claim 
upon the ground that Poreshnath, the defendant No. 2, is the real owner 
of the darpatni ; and the defendant No. 2 has intervened for the purpose of 
supporting his title to the rent as against the plaintilf. It api)ears that some 
time ago, in the year 1259 (A.D. 1852), one Ishan Chandra purchased, and 
was the undoubted owner of this darpatni estate. Tn the yeai* 1265 (A. D. 
1858), Ishan Chandra, being in difficulties, sold or professed to sell the darpatni 
to his wife Kripamoyi and his son Dhun Krishna ; and thereupon the names 
of Kripamoyi and his son Dhun Krishna were entered in the plaintiff’s soi’ishta 
as the owners of the darpatni. ” It has been suggested that this is not 
correct ; there is a question whether it was in the plaintiff’s sorishta, hut it is 
not material : “ After this sale, the rent of the darpatni heing in ai*roar, the 

plaintiff’ (whether in ignorance of the sale or not does not appear) brought a 
suit for the rent against Ishan Chandra who defended the suit u])on the express 
ground, that he was no longer the tenant, and that he had parted with his 
interest in the darpatni to his wife [269] and son ; and he not only defended 
the suit on this ground, but he stated in his evidence that the sale to his wife 
and son was an absolute and bond fide one ; that the darpatni really belonged 
to them, and that he had no right or interest in it.” 

It appears from what has been stated by the learned Counsel for the 
appellant that in this suit Ishan Chandar put in a written statement to this 
effect on the 7th November 1872, and tho suit was dismissed on the 18th 
November 1872. The learned • Chief Justice proceeds : “ Upon the strength of 
this evidence Ishan Chandra defeated the plaintiff’s suit, and the plaintiff had 
to pay the costs of it. Having failed in that suit, the plaintiff then brought 
another suit for tho same rent against Kripamoyi and Dhun Krishna. He 
obtained a decree against them, and under that decree the darpatni was sold, 
and the plaintiff himself became tho purchaser of it. Upon the title thus 
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acquired the plaintiff brings the prossnt suit against the defendant No. 1’* — 
Bishtii Chandra Rai, — “ the ijardar of that portion of the property ; and 
assunung that the title derived in this way is a good one, there is no doubt as 
to his riglit to recover the rent as against tiie defendant No. 1." Then the 
learned Chief Justice alludes to the question of the amount to be recovered 
which the appellant was willing fo give up, and, in order to avoid the necessity 
of a remand, says: “Consequently the only point for our consideration is, 
whether the plaintiff on tlie one hand, or tlie intervening defendant on the other, 
is entitled to the rent of the darpatni. The claim vvhicli the intervening defen- 
dant sots up is by right of Ishan Chandra. Ho says that Ishan Chandra mort- 
gaged tfie property to him, and that such proceedings have been taken upon 
that mortgage that he is now entitled, in Ishan Chandra’s rights, to the rent of 
this property as the owner of it.” 

The jH’oceedings tluis alluded to were these : On the 11th January 1873, 
about three months after the written statement had been put in by Ishan 
Chandra and the suit liad l)een dismissed, a mortgage bond was given by Ishan 
Chandra to Poreshnath, who brought a suit ui)on it and obtained a decree on 
the 6tli Sei)teml)er 187/), which Mr. Lnlh, who was counsel for the appellant, 
stated, altliough the form of the decree does not appear, wjis the ordinary 
decree as upon a mortgage l)ond. On the i3th Septem-[270]her 1875 he 
obtained an order for sale in execution of that decree, and the sale took place on 
the 18th Decend)er 1875, being a sale of the right, title, and interest of Ishan 
Chandra, and Poreshnath became the purchaser for the sum of lis. 6,600. The 
certificate of sale was granted on the 24th March 1876, and in that it is stated 
that Poreslinath ])invhased the luoporty for Ks. 5,000, and had put in a receipt 
crediting tlie amount of consideration against the decretal amount receivable 
by him. In fact, he did not pay any money upon the purchase which he had 
made at the sal(% but became tlie owner of the property in satisfaction of his 
mortgage. It was decided by the first Court that the intervening defendant 
had a right to go into the question whether Isluin Chandra were the real owner 
of the darjiatni or not, and that Court found upon the evidence that the sale 
by him to his wife and son was a benami transaction, and that Ishan Chandra 
was the owner. Consequently the question really is, whether Poreshnath is 
estopped by the written statement which Islian Chandra made in the former 
suit. The learned Chief Justice says : “it appears to us that, inasmuch as 
the intervening defendant claims under Ishan Cliandra and can take no better 
title than Ishan Chandra himself, and as Ishan Chandra has directly induced 
the plaintilT to believe that he had sold his property absolutely to his wife and 
son, and led him to bring a suit against them for the rent, and under the decree 
obtained in that suit to purchase their interest in the property, it does not lie 
in the mouth of Ishan Cliandra, or .i iy one claiming under him by a subsequent 
title, to set up a claim to the rent in this suit as against the plaintiff.” 

Their Lordships tliink tliat is a right conclusion ; that, looking to what 
took place, Poreshnath cannot be considered as having put himself, by reason 
of his purchase at the sale w'hich lie had brought about in execution of his decree 
on the mortgage bond, in a belter position than ho was in as mortgagee taking 
from Ishan Chandra. It is admitted that if he had claimed as a mortgagee or as 
an assignee of Ishan Cliandra he would be estopped : and their Lordships think 
that he is substantially in the same position ; that he did not by purchasing in 
this way put iiiinself in a better position, and consequently that he is estopped 
by the statement which [271] Ishan Chandra made, and that the decree of 
the High Court is correct. 
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Their Lordships will therefore humbly advise Her Majesty to dismiss the 
appeal ; and the costs thereof will be paid by the appellaiit. 

Appeal dismissed. 

Solicitors for the Appellants, Messrs, Oehme and Siimmerhays. 

Solicitor for the Respondent, Mr. T. L, Wilson. 

MOTES. 

[ESTOPPEL— EXECUTION PURCHASER— 

The oxccutiou-purchascr is iiound by au ostoppid binding on the judgment-debtor, as 
bis right, title and interest are purchased ; so that, where the judgineiU'debtor allow'cd 
another to- bo in possession of the property and the Litter mortgaged the property, the 
mortgage was held binding on the purchaser at an exeeution-salo of the right,* title and 
interest of the judgment- debtor : — (1895) ‘2*2 Cal. 909 P. C. aftirining 18 Cal. 188; (1908) 
35 Cal. 877 ; (1905) 10 C. W. N. 318; (1892) 20 Cal. 29G. Note also the distinction drawn in 
20 Cal. 236 ; 14 Cal. 401.] 

[9 Cal. 271 11 C.L.R. 466] 

APPELLATE CIVIL. 

The 23rd June, 1882. 

Present : 

Mr. Justice Muter and Mk. Justice Norris. 

Bal Mokoond Lall and another Defendants 

versus 

Jirjudhun Eoy and others Plaintiffs. " 

Sale for arrears of revennCy Suit to set aside —Act XI of 1869, ss. 6,20, 36 
— Beng. Act VH of 1808, s. 8 — Certificate of title -Secretary of Slate- 
Parties — Civil Procedure Code (Act X of 1877), s. 32, 421. 

A notification by the Collector under .s. 6 of Act XI of 1859, fixing the 31.st May 1879 
as the date for holding the .sale, was afiixod in the places mentioned in the section on the 
2nd May 1879. Subsequently the 81st Mav being ascertained bo be a holiday, and the 1st 
Juno being a Sunday, the Collector, purporting to .act under s. 20 of the Act, issued a notifica- 
tion on the 26th May, postponing tho sale till the ‘2iid June. On that day the sale was held, 
and tho Commissioner having upheld it on appeal, a certificate of title was given to the 
purchasers. 

Held, in a suit to set aside the sale, that inasmuch as tho notification under s. G of 
the Act had not been affixed thirty days boforo the day fixed by it for holding the same, the 
requirements of that section had not been fulfilled, and the irregularity was not cured by the 
notification of the 26th May. 

Held further, that the Court v/as not bound under s. 8 of Beng. Act Vll of 1868 to 
presume conclusively that tho provisions of s. 6 of Act XI of 1859 as regards tho fixing of tho 
date of sale, had been complied with. Under s. 8 of Beng. Act VII of 1868 tho effect of a 
certificate of title having been given to the purchaser is merely that the Court is bound to 
presume conclusively the duo service and posting of notices. 

[972] The Secretary of State is not a necessary party to a suit to set aside a sale for 
arrears of revenue, but the Government have such interest as would, on their application, 
entitle them to be made a party. 

* Appeal from Original Decree, No. 80 of 1881, against tho decree of Baboo Abinash 
Chundur Mittcr, iiai Bahadoor, Officiating Subordinate J udgu of Saruu , dated the 14th 
February 1881. 
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Suction 424 * of the Civil l*roc<.durc Code dooH not preclude a Court from adding the 
Secretary of State as a necessary l)arty under s. ‘62 of the Code. 

Thk facts and arguments in the case appear from the Judgments of the Court 
(Mitteu and Norris. J J.). 

I3aboo Mohesh Chundar Clioiodknj and Baboo Srinauth Bamrjec for 
Appellants. 

Baboo Chimdo.r Madkub Glwne and Baboo Abinash Chunder Banerjee for 
the Respondents. 

Mitter, J. -This suit was brought to set aside a revenue sale held under 
Act XI of 18.09 on the ground that the sale was made contrary to the provi- 
sions of the aforesaid Act, and that the plaintiffs iiad sustained substantial 
injury by reason of the irregularity complained of in the plaint. The suit 
was brought under tlie provisions of s. 33 of the Act. The lower Court has 
awarded a decree in favour of the plaintiffs, it has found that the notification 
required to be affixed in the Court of the .Judge of the District, and in the 
Office of the Collector under s. 6 of the Act was not affixed 30 days before the 
date fixed in the notification for hfjltliug the sale. The lower Court has further 
found that the notifications required by s. 7 of the Act to be affixed in his 
own office, as well as in the Munsif’s Court and Police Thanahs within which 
any part of the estate is situated, as also at the cutcherry of the owner of the 
estate, or at some conspicuous place upon the estate, were not duly affixed and 
promulgated. (Ji)on the question whether the plaintiffs have sustained any 
substantial injui’y or not, the finding of the lower Court is that the property 
sold is worth at least Rs. 10,000, and that it was sold for Rs. 2,200 only. 
With reference to this last point, which involves only a question of fact, the 
evidence beai’ing upon it has been placed before us, and we agree with the 
lower Court that the conclusion to which it has come is correct. As to the 
question raised with reference to the provisions of s. 6, Act XI of 1859, the 
admitted facts are these : The sale notification under that [273] section 
was affixed in the particular places mentioned in the section on the 2nd 
May 1879, and the date fixed in that notification for holding the sale 
was the 31st May of that year. It so happened that the 31st May was a holi- 
day, and the day following, oiz., the 1st of .lune, was a Sunday. The collector, 
therefore, professing to act under the provisions of s. 20, Act XI of 1859, issued 
a notification, either on the 25th or 26th May 1879, that the sale was to be held 
on the 2nd of .Juno, and accordingly the sale in question was held on that date. 
The question is whether under the circumstances stated above the notification 
was issued and affixed in accordance with the provisions of s. 6, Act XI of 
1859. 

Section 6, omitting the words, which are not material to the question now 
before us, is to the following effect “ The Collector or other officer duly 
authorized to hold sales under this act, shall issue notifications in the language 
of the district, to be affixed in his own office, and in the Court of the Judge of the 
district, specifying the day on which the sale of the same will commence, 
which day shall not be less than thirty clear days from the date of 

* [Sec. 424 : — No suit .sh.'ill bi3 iriKtitutcd against the said Secretary of State in Council or 
against a public oUiccr until the expiration of two months next 
Notice previous to suing after notice in wrihng has been in the case of the Secretary of 
Secretary of State in Couii- State in Council delivered to, or left at the office of a Secretary 
cil or public officer. to the Local Government or the Collector of the District, and, 

in the case of a public officer delivered to him or left at his 
office, stilting the cause of action and the name and jilaoo of abode of the intending plaintiff ; 
and the plaint must cuiiUiiii a statement that sucdi notice has been so delivered or left]. 
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affixing the notification in the office of the Collector or other officer as 
aforesaid/' It is contended on behalf of the appellant that this section 
should be read as if laying down two distinct provisions, viz.^ one 
requiring the issuing and affixing of a notification in which the date of 
the sale should be specified, and the other laying down that the actual sale 
should not take place until after the lapse of ^0 clear days from the date of the 
affixing of the notification. 1 am of opinion that this construction cannot be 
reasonably put upon the section in question ; because it says that the notifica- 
tion shall specify the day on which the sale of tlie estate will commence, which 
day shall not be less than 30 clear days frouj the date of affixing the notifi- 
cation in the Office of the Collector or other officei as aforesaid. Therefore the 
date of sale to he specified in the notification should be one which should happen 
to be more than 30 days from tlio date of its affixing. If this is the proper 
construction of this section it is quite clear that its provisions were not com- 
plied with in this case, because in the notification wliich was affixed on the 2nd 
of May the date of sale specified was the 31st May, and therefore it was less 
than 30 days from the date of affixing the [ 274 ] notification. If the other cons- 
truction had been intended by the legislature, then in that case we should have 
found some other provision in the Act which would have authorized the Col- 
lector, in a case like tliis, to alter the date of the sale. It was contended before 
us that this power is given to the Collector under the provisions of s. 20 of the 
Act, but I am of opinion that under s. 20 the Colloctoi- had no power in a case 
like this to alter the date of the sale. Section 20 says : In case the Collec- 

tor or other officer as aforesaid shall bo unable, from sickness, from the occur- 
rence of a holiday, or from ony other cause, to cojnmence the sale on the day 
of sale fixed, etc.” It was contended that the words “ any other cause ” would 
authorize the Collector to alter tlie date of the sale in a case like the present, but 
I am of opinion that this contention is not cori’ect. Jt is a well-known rule 
of construction that general terms following particular ones apply only to such 
things as are ejusdevi (jenens. The particular causes for altering the day of 
sale under section 20 are sickness or the occurrence of a holiday. “ Any other 
cause ” mentioned after those words must be one similar in its kind to those 
specified in the section. Therefore I do not think that the Oollectoi’ could, in 
a case like this, under s. 20, alter the date of the sale. That being so I am of 
opinion that the requirements of s. 6 wore not fulfilled. 

Then it was contended that under the provision of s. 8, Beng. Act VII of 
1868, the Court is bound to presume conclusively that the provisions of s. 6, 
Act XI of 1859 even as regards the fixing of the date of the sale were complied 
with. Section 8, Act VII of 1868 is to the following effect : “ Every certificate 
of title which may be given to any purchaser under the provisions of s. 28 of 
the said Act XI of 1859, or of s. 11 of this Act, shall be conclusive evidence in 
favour of such purchaser and of every person claiming under him, that all notices 
in or by this Act, or by the said Act XI of 1859, required to be served or posted, 
has been duly served and posted.” In this case it is not disputed that 
the defendant obtained a certificate of sale under the provisions of s. 28, 
Act XT of 1859. The effect of obtaining that certificate under Act VII 
is in my opinion simply this : That the Court will be bound to presume con- 
[ 275 ] olusivoly that any notice or notification required to be posted or served 
under Act XI of 1859 and Beng. Act Vil of 1868 was diUtj served and posted. 
This section does not mean that the Court is bound to presume that the noti- 
fication was affixed in the places mentioned in s. 6 thirty clays before the 
date fixed in the notification as the date of sale. This view is fm-ther con- 
firmed by the latter part of the section itself, which says : ‘‘And the title of 
any person who may have obtained any such certificate, shall not be impeached 
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or affected by reason of any omission, informality, or irregularity as regards 
the serving or posting of any notice in the proceedings under which the sale 
was held, at which such person may have purchased.” Tliis shows that any 
omission, informality, or irregularity as regards the serving or posting of the 
notification would not bo a ground for setting aside the sale, but it does not 
lay down that an omission to fix the date of sale, in accordance with the pro- 
visions of s. 6, Act Xi of 1859, would not affect tlie title of the purchaser. I, 
therefore, entirely agree with the lower Court that in this case the provisions 
of s. 6, Act X[ of 1859 wore not complied with. In this view of the case it 
is immaterial to enquire whether tlie finding of the lower Court with regard to 
the serving or affixing of the notification under s. 7 is correct or not. 

The learned pleader for the appellant has raised another question before 
us, viz,y that under s. 3.'1 of the Act under which the present suit was brought, 
the plaintiff is not entitled to succeed in this action unless he shows that the 
ground of irregularity, upon vvliich ho impeaches the sale, was the ground upon 
which he preferred the api)oaI to tlie Commissioner which is provided for in 
the Act. Now s. 33, so far as it is material with reference to this point, is to 
the following effect ; “No sale for arrears of revenue or other demands, realiz- 
able in the same manner as arrears of revenue are realizable, made after the 
passing of this Act, shall Vje annulled by a Court of Justice, except upon the 
ground of its having been made contrary to the provisions of this Act, etc.” 
Therefore, it seems to me that if the plaintiff had impugned the sale before 
the Commissioner in his application for appeal upon the ground that the sale 
was made contrary to the provisions of Act XI of 1859, it would be a sufficient 
compliance [2763 with the ])rovisions of s. 33. Boforring to the petition filed 
by the plaintiff before the Commissioner, we find that the ground taken was 
sufliciently general to bring it within the purview of s. 33. The sixth ground 
is to the effect “that irregularities took place in all the proceedings of sale, 
hence the sale is by all means fit to bo set aside.” This is tantamount to 
saying that the sale was made contrai’y to the provisions of Act XI of 1859. 
I am, therefore, of oiiinion that this ground of appeal also should fail. This 
disposes of all the questions raised before us regarding the merits of the case. 

Then a question was raised to the effect that the plaintiff was bound to 
make the Secretary of State a party to this suit, and in su^jport of the appel- 
lant’s contention upon this point our attention was drawn to the provisions of 
s. 35, Act XI of 1859. 'riiat section says : “In the event of a sale being 
annulled by a final decree of a Court of Justice, and the former proprietor 
being restored to possession, the purchase-money shall be refunded to the pur- 
chaser by Government, together with interest at the highest rate of the current 
public securities.” Comparing this section with the analogous section in 
Eegulation VIII of 1819, viz., s. 14, which is to the effect that “ the purchaser 
shall be made a party in such suit^, and upon decree passing for reversal of 
the sale, the Court shall be careful t*) indemnify him against all loss, at the 
charge of the zamindar or person at whose suit the sale may have been made,” 
it appears to mo that this section 35 by itself does not aff u’d any ground for 
.the contention that the Secretary of State was a necessary party to the suit. 
It merely provides that in the event of a sale being annulled by a final decree 
of a Court of Justice, and the former proprietor being restored to possession, 
the pure base- money shall be refunded to the purchaser by Government, together 
with interest at the highest rate of the current public securities. But 
although it. appears to me to be clear that s. 35 does not afford any 
support to the contention raised before us, yet it is by no means clear that 
tbo Government was not interested in the question raised in the suit, because^ 
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if the sale be set aside, the Collector will have to proceed de novo in the matter 
for the realizatioi} of the arrears of revenuo. The Government, therefore, 
[2773 have such interest in the suit as would, on their application, entitle them 
to be made a party to it. 

Further the lower Court was not, in my opinion, ri^^ht in holding that 
under the provisions of s. 32 it could not add the Secretary of State as a party 
to the suit. The section referred to by the low'er Court, viz,, s. 424 of the 
Procedure Code, docs not preclude the Court from adding the Secretary of 
State as a necessary party under the provisior ; of s. 32 of the Act. Section 
424 only says that no suit shall he instituted against the Secretary of State in 
Council or against a public oflicer in respect of an act purporting to be done by 
him in his official capacity, unless a certain notice be given. But be that as 
it may, 1 am of opinion that in this case the defect of parties (if there was any) 
does pot entitle the defendants on tlie record to contend that the present suit 
should be dismissed. I am, therefore, of opinion that this ground of appeal 
should also be overruled. 

Then there remains the question of costs. It is true that in this case if 
any party should have been made liable foi* the costs of the suit it was the 
Collector, by whose irregular proceedings the sale took jdace: but the Collector 
was not made liable, and he is not before us in this appeal. It would be, in 
my opinion, unjust to make the defendants liable for the costs of the lower 
Court, and, therefore, the defendants should have been declared entitled to re- 
cover the costs of the lower Court from the plaintiff ; but then after the decree 
was passed in favour of the plaintiffs, the defendants had no valid grounds of 
appeal to come up to this Court. They have, therefore, rendered themselves 
liable to pay the costs of the plaintiffs, respondents, in this api)eal. Under 
those circumstances wo think it will meet the ends of justice if wo direct that 
each party should bear their own costs throughout the litigation. 

NorriSf J. — This is an appeal from the decision of the Officiating Subordinate 
Judge of Sarun, dated 14th February 1881, sotting aside a revenue sale on the 
ground of irregularity, and that consequential injury had taken place. We are 
now asked to sot aside the decision of the Court below. T agree with my learn- 
ed brother that that judgment should bo confirmed, and 1 will [278] deal very 
shortly with the points made by the learned pleader who has appeared for the 
appellant before us to-day. II is first ground of argument was that, assuming 
the Court below was right in holding that there liad been an irregularity in the 
advertisement of the sale, that irregularity was not sufficient to warrant the 
sale being set aside ; secondly, ho urged that there was no irregularity ; thirdly, 
that the plaintiffs could not bo permitted to urge that ground here to-day, be- 
cause they had not, in their petition of appeal to the Commissioner, complied 
with the requirements of s. 33, Act XI of 1859; and, lastly, it was urged before 
us as a matter of fact that the evidence on the paper book did not prove sub- 
stantial injury. I will notice the last ground — the question of fact — first, begin- 
ning with the general observation that I should hesitate to reverse a decision 
passed in the Court below on a question of fact unless irresistibly compelled so 
to do, for this reason, that the Judge in the Court below has the inestimable 
advantage of having the witnesses examined and cross-examined before him, 
and is, therefore, able to form a far better opinion as to the value of their evi- 
dence than we can do sitting here in a Court of appeal. Upon that general 
ground I should hesitate long before I reversed a decision of a lower Court on 
a question of fact. But in this case the evidence abundantly bears out the facts 
necessary for the plaintiff's to prove that there had been substantial injury or 
damage caused to them by reason of tlie irregularities which have taken place 
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in the conduct of the sale. I need not ^^o into the evidence in detail ; it has 
been laid before us at longtli by the learned ])leaders, and it .satisfies my mind 
fully that on the question of fact the ])Iaintiff.s’ case was made out. 

The next i)oint to consider is, has there been an irrej^ularity in the proceed- 
ings connected with the sale ? Tliat depends upon the construction to be placed 
upon s. 6, Act XI of IBOO. (IJis Lordship read tlio section.) Now the object of 
this Section, 1 apprehend, was to give what the Legislature thought, reasonable 
publicity to tfio sales, and the njal meaning of the section is that this should be 
done by means of alfixing the proscribed notices strictly in time, or not less than 
thirty days before the date lixod for the sale. 'Fliat is the real meaning of the 
[279] section and if that bo so, wo have to consider whether that has been done 
in this case. It is admitted that this notice was not posted till the 2nd of May, 
and it is said that the sale was to take place on the last day of May. It is clear, 
therefore, that if tho sale had taken place on the 31st of May the statutory period 
would not have elapsed. Then it is urged that this irregularity may be cured by 
reference to s. 20 of the Act of 1859, tho marginal note of which is “ adjourn- 
ment of sales.” Tho section is as follows; “In case tho Collector or other 
officer as aforesaid sliall ho unable, from sickness, from the occurrence of a 
holiday, or from any other cause, to commence the sale on the day of sale 
fixed as aforesaid, or if, having commenced it, lie ho unable, from any cause, 
to complete it, he sliall he competent to adjourn it tothe next day following, etc.” 
I agree with all that my learned brother has said as to the non-applicability 
of this section to cure the defect under s. G, but further, when in s. 20 we find 
the words “to commence the saloon tho day of sale fixed,” this must refer to a 
day of sale which has been legally fixed. You could not adjourn a meeting 
which an Act of L^irliament requires to be convened at 12 days’ notice if only 
an 11 days’ notice has been given ; you cannot adjourn an illegally called meet- 
ing, and you can only adjourn a sale fixed for a certain day when it has been 
legally fixed for that day. Therefore s. 20 will not avail to cure the defect 
which, in my oiiinion, manifestly has arisen under the provisions of s. 6. Then 
the learned [ileader says : “ Assume all that against me 1 crave in aid s. 8, 

Beng. Act Vll of 18G8. I am of opinion that this section will not avail 
to holjj tho appellant in this case. The Act docs not say that it shall be con- 
clusive evidence that tho proper statutory notice was given ; it does not say 
it shall he conclusive evidence that a notice having been posted tlio right notice 
was posted, and that the contents of tho notice were such as by. s. G, Act XI 
of 18»'59, they are required to he ; all that this section intended to do was to 
render it unnecessary to call evidence to show that the notice itself had been 
posted, but it is still necessary to prove tliat tho contents of the notice are such 
as are required by s. G, Act XI of 1859. Then it is further urged that this 
ground of appeal was not availalilo because the provisions of s. 33 of [280] the 
Act of 1859 had not boon complied with. Section 33 says : “ No sale for arrears 
of revenue or other demands realizabh' in tho same manner as arrears of 
revenue are realizable, made after the passing of this Act, shall be annulled by a 
Court of Justice, except upon the ground of its having been made contrary to 
the provisions of this Act ; and then only on proof tliat tho plaintiff has 
sustained substantial injury by reason of the irregularity complained of ; and 
no such sale shall ho annulled upon such ground, unless such ground shall 
have been declared and sjiecified in an aiipeal made to tlie Cornissioner under 
s. 25 of this Act.” Therefore what the plaintiffs have to show is, in sending 
in this petition of appeal, that substantial injury has been sustained, and that 
the sale has been made contrary to the provisions of this Act. Now it seems 
to me that if the petition of appeal to tho Commissioner, instead of being as 
precise and elaborate as it is, had simply said that the sale had been made 
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contrary to the provisions of the Act, and that the plaintiff had sustained 
substantial injury, and confined itself to these two narrow statements, it would 
have been amply sufficient to have enabled the plaintiffs to raise the point here 
to-day. 

Upon the questions of the non- joinder of the Secretary of State and of 
costs I entirely concur with my learned brother, and I do not think that I 
should add anything to what he has said. 

On the whole I agree that this appeal should be dismissed. 

Appeal dismissed. 

NOTES. 

[1. PROVISIONS AS TO NOTIGE— 

Tbese have to bo complied with strictly, providing as they do, a statutory minimum 
period of time for preferring objections, etc. : — .S4 Cal. 470 : 11 C. W. N. 356 : 5 C. L. J. 669 ; 
11 Cal. 200 ; 2 C. W. N. 360 ; 1 C. L. J. 560 explaining 21 Cal. 70 ; 10 C. W. N. 137 : 2 C. 
L. J. 326. 

II. DESCRIPTION OF MOUZAS— 

As to what is sufticiont, see 10 Cal. 63 : 13 C. Ij. B., 131. 

III. EFFECT OF ISSUE OF CERTIFICATE— 

It does not prevent the consideration whether the notice itself was in accordance with 
law :~7 C. W. N. 377 ; 30 Cal. 1 ; 10 C. W. N. 137 ; 2 C. L. J. 325. 

IV. NOTICE TO THE SECRETARY OF STATE— 

Being intended for the bonedt of the defendant, it can bo waived : — 34 Cal. 257. 

Such waiver can be inferred from failure to take obj<K*tion at the right time : — Ibid. 

Y. THE SECRETARY OF STATE WHETHER A NECESSARY PARTY— 

Not a necessary party in suits as to revenue sales .•‘-7 C. W. N. 377 ; 25 Cal. 833 ; but is 
under the Public Demands Recovery Act, 31 Cal, 159 : 8 C. W. N. 657.] 

[9 Cal. 280] 

APPELLATE CIVIL. 

The 7th July, 1882. 

Present : 

Sir Richard Garth, Kt., Chief Justice and Mb. Justice Bose. 

Imam Buksh Mondul Defendant 

versus 

Mornin Mondul Plaintiff. * 


Limitation — Beng. Act VIII of 18()9, s. 27 —Landlord and tenant — Possessiem, 

Suit for, on dujwssession by landlord —Title, Claim for declaration of. 

Where a suit by a tenant against his landlord is both in form and [281] substance one 
to recover possession on the ground of illegal dispos.session by the landlord, and no question 
of the plaintiff’s title is rai.sed, the insertion in the plaint of a claim for declaration of the 
plaintiff’s title is not sufficient to prevent the application of the limitation prescribed bv 
8. 27 of Beng. Act VIII of 1869. 

Mussamut Dhurjobutty CJwwdrainv. Chamrw) Mundnl (25 W, R., 217), distinguished. 
The plaintiff, alleging that his father Bona Mondul liad been in possession of 
a certain jote, and that on his death the plaintiff and other co-sharers had 
succeeded to, and had been in possession of, the jote until the 14th July 1878. 

* Appeal from Appellate Decree, No. 1429 of 1880 against the decree of L. B. B. King, 
Esq., Judge of Dinagepore, dated the 14th Alay 1880, affirming the decree of Baboo Nil 
Madhub Shamunto, Munsif of Patnitola, dated the 5th January 1680. 
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when tlio landlord had illegally dispossessed tliern, instituted this suit on the 
30th August 1879 against his co-sharers and the landlord, for possession of his 
share in tlio joto on Ids titlcj thereto Ixiirig established. 

The landlord alleged that the plaintiff and his co-sharers had voluntarily 
relinquished possession of tlie jote. 

Both the lower Courts haviiig decided in favour of the plaintiff, the land- 
lord appealed to the High Court upon tin? ground, amongst others, that the suit 
was barred by limitation uiidcir s. 27 of Bong. Act VTIF of 1869. 

Bal)oo Kiahori Mnhiin Hoij for the Ai)pellant. 

Baboo Uam Tl/'/Z/rr for the Tlespondont 

The Judgment of the Court (Cahth, C.J., and BoSE, J.) was delivered by 

Garth, C.J. The plaintiff, as one of the sons of Sona Mondul, a deceased 
Mahomedan, sued for possession of a 4-anna share in a certain joto, on the alle- 
gation of disposs(?ssion thereof I'om hy the dcjfendant (landlord) in Assar 1279 
(Juno 1872). The defendant pleaded that the plaintiff and his brothers, not 
being able to hoM on the joto l)y paying its rent, i^elinquished the same in 
Joisto 1279 (May 1872), and fled away to a different village. 

Botli Courts have found that the plaintiff and his brothers wore forcibly 
turned out from the lands hy the defendant’s ])redecessors, [282] and have con- 
secpiently d(?creed the |)lain tiff’s claim ; the lowei* Appellate Court holding tliat 
one year’s limitation undei* s. 27 of the llent I jaw did not apply to the suit. 

It has been ai-guefl heiv^ that the lower Appollato Court was wrong on this 
question of limitation : and wo think the ermtention is well founded. The 
plaintiff’s suit, both hi form and substance, was to recover possession of his 
jote, having l)t3en foi’cihly dispossessed by the defendant. 

The defendant’s answer w:is that ho did not dispossess the plaintiff, but 
that he voluntarily roliii(|uishod his holding. No question of title was raised 
in the case ; and it wa.s not denied that at the time of the dispossession or 
relinquishment, as the case might bo, the plaintiff hold the joto which he claims. 

Under those circumstances it seems to us that this is a suit for possession 
within tho meaning of section 27 of tho Kent Law, and that the plaintiff 
cannot make it other than a suit for possession hy inserting in his plaint that 
he desires to have his right ostahlishod. If this were enough to take the case 
out of tho operation of tlio section, a plaintiff miglit always got rid of the one 
year’s limitation hy inserting a claim of right in Ins plaint. 

A case, decided hy Mttteu, J., was referred to — Mussavmi Dhurjobutty 
Chowdhrain v. Chamroo Miindul (25 W. li., 217), in which that learned 
Judge a])pears to havo held, under circumstances somewhat resembling the 
present, that tho case did not come within s. 27 of the Bont Law, because the 
suit was brouglit to estahlisli tho plaintiff’s title. The case is not very fully 
reported, and is very probable that i; did involve some claim of title. It was 
upon that ground entirely that tho decision proceeded, and it is, therefore, 
distinguishable from this case, because lioro we consider that no claim of title 
was involved. 


The judgments of the lower Courts will, therefore, be reversed, and the 
plaintiff’s claim will be dismissed. 


Appeal allowed. 


NOTES. 


ISec also (ISHO) 1‘2 Cal. 606 (608) ; (1890) 17 Cal. 926 (928).] 
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[ 12C.L.R.434] 

[283] ATM^ELLATK CIVIL. 

Thn 1 7th Jnhj. 18H2. 

Present: 

Mr. Justice Mittek and Mr. Justice Norris. 

Monohur Lull iirul others Defendants 

ccrans 

O ouri S 11 riku r Pla inti tT. 

Civil Procedure Code (Art VI J I of J 860, .s.s*- 7, .S, />, U))-- 

Causc of action, includimj whole claim art si ntj out of - Alesne projits^ 

Suit for — Possession, suit foi\ 

Under s. 7, read with ss. 8, U and 10 of Act VJIT of 1850, a plaintilT suing for me.snc 
profits of land is not precluded fr.)ni alU*nvards maintaining a suit for possession of such 
land. 

Pratap Chandra Burua v. Rani Siraniainayi (I 13. L. U., E. 13., 118), commented on. 
This suit, in whicli the defendants are fiersons in possession, namely 
Monohur Lall and three otliors, claiinin^^ title tlirongh him, was instituted on 
the 24th September 1879, for i)ossession of the difference between a one-third 
and a one-fourth share in all property lelt by the plaintiff's uncle Koonj 
Behari, except in mouzah Balwa, and of the difference between a two-thirds 
and a one-fourth share in mouzah Balwa, and for a declaration of the plain- 
tiff’s title to such larger shares. The inoperty in disinite belonged to the 
plaintiff’s grandfather Moorlidhur. The following is a genealogical table of his 
descendants : — 

I^ruORLlDllUR 

I 

BlSHNATH (rUN(iA 13IS11KR Jjiichuii Eonnj Be- 

I I Nil rain hari, 

. d. 1845. d. 1842. 

Rash Behari Bi-ssohliwiir ChcN t Oouri Ajoodhia Rutton 

I d. 1861. Bidiadoor Snnkur J);ii 

Monohur Lall— Gunga Dai alias Sluio (plaintilT) 

(defd. No. 1) I Pershad 

Parmessur 

On the death of Moorlidhur each of his tour sons inherited a four-anna 
share. Luchmi Narain, the third son, died in 1845 without issue, leaving his 
widow Ajoodhia him surviving. Ajoodhia died some time before the year 
1864. Koonj Behari also died without issue in the year 1842, leaving him 
surviving a widow Rutton Dai. On the doatli of Ajoodhia, Hash J.3ehari, the 
eldest son of [284] liishnath, retained possession of the whole of fjuchmi 
Narain’s sharo under ticcaleases, etc., alleged to have been executed h> Ajoodhia. 

Some time after the death of Koonj Behari, Hash Behari similarly took 
possession of his sharo under a deed of gift executed by his widow Rutton Dai. 

On the 5th March 1864, Oouri Sunkur, the plaintiff in this suit, brought 
an action for the recovery of possession of a four-annas share of the properties 
left by his uncles Luchmi Nurain and Koonj Beliari, against Rash Jiehari as 
the principal defendant, making his brother Cheyt Bahadoor, his cousin 

* Appeal from Original Decroc, No. 31 of 1881, against the decree of Baboo Porcsliuath 
Bauorjcu, Subordinate Judge of Patna, dated 30lh of September 1880. 
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Bisseshwar, and Riitton Dai, the widow of Koonj Behari, proforma defen- 
dants. Ajoodliia the widow of Luchmi Narain was not then alive. One of the 
reliefs sought for in this suit was the cancellation of the deed of gift alleged to 
have been executed by Button Dai. 

While this suit was pending Bisseshwur died. On the 10th January 1865, 
Gouri Sunkur obtained a decree in this suit. Rash Behari appealed to the 
Hfgh Court against that decree. The High Court, on the 29th November 1865, 
affirmed the decree, with this modification, that Rash Behari was entitled to 
retain possession of the share of the estate transferred to him by Button Dai, 
widow of Koonj Behari, during the lifetime of the said Button Dai. 

On the 28th January 18(55, a similar suit was brought by Gouri Sunkur’s 
brother, Cheyt Bahadoor, and on the 11th December 1866, a similar decree 
was made in that suit. 

In the year 1867, Parmessur, son of Bisseshwar, brought a similar suit 
against Bash Behari and other members of the family, and obtained a similar 
decree in the Court of First Instance ; but on appeal the High Court modified 
it, dismissing his suit in respect of Koonj Behari's estate. 

Button Dai, the widow^ of Koonj Behari, died on the 10th May 1870. On 
her deatlr the plaintiff, Gouri Sunkur, made an application to execute his 
decree for possession in respect of Koonj Behari’s estate ; he was, on the 
admission of Bash Behari’s son, Monohur Lall (Rash Behari having died in 
the meantime) i)ut in possession of a one-fourth share of that estate which had 
been decreed to him in his suit. The plaintiff* thus obtained possession of a 
one-fourth share of Koonj Behari’s estate in the year 1874. 

[388] The plaintiff Gouri Sunkur then, on the 30th May 1874, brought 
a suit against Monohur Lull, the defendant No. 1, for mesne profits in respect 
of a one- fourth share of the estate of Koonj Behari from the date of the death 
of Button Dai to the date of his recovery of possession thereof. In the plaint 
in that suit ho stated that at the time when his first suit was brought, 
Bisseshwar having been alive, ho had claimed only a one-fourth share of Koonj 
Behari’s estate ; but Bisseshwar died during the lifetime of Button Dai, and 
therefore on her death the estate of Koonj Behari devolved on his surviving 
brother’s sons, namely, himself, his brother Cheyt Bahadoor, and his cousin 
Bash Behari. The plaintiff further alleged in that plaint that he was entitled 
under the Hindu law of inheritance to one-third of Koonj Behari's estate, 
but as he was in possession of one-fourth only he would bring a suit for the 
diff’erence. This wassilat suit was decreed on the 27th August 1865. 

On the 28th December 1872 the rights of Cheyt Bahadoor in one of the 
mouzahs in dispute, viz., Bahva, were sold in execution of a decree and 
purchased by the plaintiff Gouri Sunkur. 

An application was made by the plaintiff* Gouri Sunkur for registration 
of his name under the Land Registration Act, in respect of a one-third share 
of the estate of Koonj Behari in mouzahs other than Balwi, and in respect 
of a two- thirds share in that mouzah ; this application was opposed by the 
defendant Monohur Lall, who alleged that the plaintiff was entitled only to a 
one-fourth share ; the order in the Land Registration Act was passed in 
accordance with the defendant's contention. 

The lower Court having made a decree in the plaintiff ’s favour for the 
relief sough., in the present suit, the defendants appealed to the High Court 
on the ground, amongst others, that the present suit was barred under s. 7 of 
Act VllI of 1859. 
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Baboo Bajender Nath Bose for the Appellants. 

Mr. M. L. Sandel for the Respondent. 

The Judgment of the Court (Mitter and Norris, JJ.) was delivered by 

Mitter, J., who after stating the facts as above, continued — 

[ 286 ] ' * The main ground urged in appeal by the defendants, appellants, 
is that the present suit is barred under the provisions of s. 7 of Act VIII *o£ 
1859. It is contended that the present suit is based upon the same cause of 
action upon which the suit for possession during the lifetime of Button Dai, 
and the suit for wassilat after her death, were brought. 

As regards the first of these two suits, it is quite clear that it was not 
brought upon the same cause of action upon which the pi*esent action is 
based. The succession to the estate of Koonj Behari devolved upon the 
plaintiff, respondent, and his otlier co-heirs on the death of Button Dai ; there- 
fore, the cause of action of the present suit accrued on the date of her death, 
viz,, 10th May 1870 ; consequently it is not identical with the cause of action 
of the suit which the plaintiff, respondent, brought during the lifetime of 
Button Dai. The cause of action in this latter suit was that the plaintiff, 
respondent, as one of the presumptive heirs of Koonj Behari after the death 
of his widow Button Dai, was entitled to have the property alienated by her 
restored back on the ground of waste committed by the widow ; therefore, 
the contention raised before us upon the basis of the first of these two suits 
has no validity. 

But the question is not altogether free from difiliculty as regards the other 
suit. It was brought after tlie death of Button Dai ; it was also brought upon 
the same title upon which the present suit is founded ; and if s. 7 had stood 
alone, it would have been dillicult to say that the claim for the mesne 
profits of the estate of Koonj Behari, and the claim for the recovery of that 
estate, were not parts of a claim arising out of one cause of action, namely 
the death of Button Dai and tho unlawful possession of the whole of Koonj 
Behari’s estate by the defendants, appellants, to the exclusion of the other 
heirs. But s. 7 must be read along with the provisions of tho following three 
sections, viz., 8, 9 and 10. It lias been uniformly held, with reference to these 
sections, that a plaintiff, suing for possession of land first, is not precluded 
from maintaining a second action for mesne profits of such land. 

In the Full Bench decision of Protap Chandra Duma v. [ 287 ] Bani Swar- 
jw/niayi (4 B. L. B., F. B., 113) the plaintiff first brought a suit for possession of 
land in the month of April 1855 with mesne profits from the date of Ouster, viz., 
14th September 1852 to tho date of suit. A decree was passed in his favour 
for the possession of the land only on the 18th February 1863. In execution 
of that decree he obtained possession on tho 25th December 1864, and on the 
28th August 1865 he brought a second suit for mesne profits from the 14th 
September 1852 to the 25th December 1864. The Division Bench, before 
which the case was first heard, held that the claim for mosne profits from 
September 1852 to April 1855 was clearly barred by limitation, and as regards 
the remaining portion of the claim, the learned Judges who constituted the 
Bench were inclined to the opinion that it was baiTed under the jjrovisions of 
s. 7 of Act VIII of 1859. But as there were decisions conflicting with their 
view, they referred the point to a Full Bench. PEACOCK, C. J., in delivering 
the judgment of the Full Bench, said : “ Section 7 says that every suit shall 
include the whole of the claim arising out of the cause of action. The plain- 
tiff's claim to mesne profits from tho time he might obtain a decree to the 
time he might obtain possession under that decree, was not a claim which he 
bad at the time when he filed his plaint ; and he could not therefore include 
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that claim for mesne profits in his plaint. Independently of that, I think 
that he was not bound to include his claim for mesne profits in the suit for 
possession. 

“ Section lOof ActVIIF of 1859 is very clear upon that point, etc., etc., etc.** 
It appears to us that tliis decision was based upon two grounds : 1st, that 
assuming s. 7 was applicable, the suit was maintainable, because the claim for 
mesne profits from the date of decree to tiie date of recovery of possession had 
not arisen when the first suit was brought; and, secondly, s. 7 was not appli- 
cable by reason of the provisions of s. 10 (see also upon this point Choiodhry 
Imdad All v. Boonyad Ali 14 W. R., 92) ; and Mussamut Bookminee Kooen' v. 
Bam Tohul Boy f2I W. R., 223). TJie present is the converse of these cases. 
There, suits for land were broiiglit first, and then the suits for mesne [288] 
profits were brought. Here, the suit for mesne profits was brought first. 
But this difference is immaterial, so far as the question of construction of 
ss. 7 to 10 is concerned. We are, therefore, of opinion that the contention of 
the appellant is not valid. We, therefore, dismiss the appeal with costs. 

Aj)peal dismissed. 


NOTES. 

[MESNE PROFITS AND POSSESSION, DISTINCT CLAIMS - 

This case was followed in 11 INfiid. ‘210 ; ^Mad. 195. Conversely it has been held that 
a first suit for possc'ision does not bar a second suit for mesne profits : — 19 Cal. 616 ; (1902) 
P. R. 7fi ; (1889) P. K. 129 ; 17 Cal. 908 ; 82 Mad. 880.] 


[9 Cal. 288] 

APPRLLATlil CRIMINAL. 

The 3 1st August, 1882, 

Pkksent : 

Mr. Justice Wilson and Mr. Justice O’Kinbaly. 


The Empress 
versus 

IIuiTo Kole. ' 

Jurisdiction — Appeal— Be vision -Offence committed out of British India, 

The High Court has no power, either by way of appeal or revision, to interfere with a 
sentence passed by the Superintendent of the ii ibutary Mohals when exercising jurisdiction 
over offences committed in ^lohurbunj, a place not situated within the limits of British India. 

Empress v. Keshub Mahajini (1. L. H. 8 Cal., 985) ; and Ilursee Mahapatrow. Dina- 
bundhu Pntro (I. L. R., 7 Cal., 528), referred to. 

In this case the appellant, Hurro Kole, was charged with murder by 
intentionally causing the death of one Ghashyo Kolo on the 6th October 1881, 
at High, in Mohurbunj. The prisoner was tried and convicted by the Superin- 
tendent of the Tributary Mehals, at Balasore, on the 1st of March 1882, and 
sentenced to transportation for life. He thereupon appealed to the High 
Court. 

* Criminal Appeal No. 1G6 of 1882, against the order ol A. Smith, Esq., SuiHirinWadciit, 
tributary Mehals, CulUck, dated the 1st March 1882. 
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No one appeared to argue the case. 

The Judgment of the Court (Wilson and O’Kinkaly, JJ.) was delivered by 
Wilson, J. — This is an appeal from a conviction by the Superintendent 
of the Cuttack Tributary Mehals. The offence was committed in Mohurbunj. 
Th 3 accused is a native of Mohurbunj. The trial took place at Balasore. 
It has been decided by a Pull Bench that Mohurbunj is not a part of British 
India — The [ 289 ] Empre-is v. Keshub Mohajan (I. L. R., 8 Cal., 985). The 
Superintendent of Tributary Mehals and his Assistant exercise jurisdiction 
over offences committed in those mehals, includin [ Mohurbunj, under regula- 
tions and instructions which were examined in the case just referred to and in 
Hursee Mahapatro v. Dinabundhu Patro (I. L. R., 7 Cal., 528). 

We have not now to consider whetlier the jurisdiction as exorcised is in 
accordance with law or not, but only whether we have any power to interfere 
with the decision of the tribunal. We think this Court has no such power, 
either by way of appeal or of revision. The Letters Patent now in force (those 
of 1865) by s. 27, make this Court a Court of Appeal “from the Criminal 
Courts of the Bengal Division of the Presidency of Fort William and from all 
other Courts subject to its superintendence.*’ Those words, according to the 
well-known rule of construction, must mean British Indian Courts, that is to 
say Courts established in and for British India. Section 28 makes the Court 
“ a Court of reference and revision from the Criminal CJourts subject to its 
appellate jurisdiction.” Tins section, therefore, carries the case no further. 
The Criminal Procedure Code gives an appeal to this Court only from Ses- 
sions rludges and certain other specified officers, all of wlioju are British Indian 
officers and exercise their functions in and for British India. The revisional 
powers given by the Code are likewise limited to the Courts subordinate to 
this Court, which, for the reasons already pointed out, must bo restricted to 
British Indian Courts. Tliis appeal must bo rejected on the ground that we 
have no power to entertain it. 

Appeal dismissed. 


[ 290 ] FULL BENCH. 


The 13th July, 1882. 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mk. Justice McDonell, 
Mr. Justice Wilson, Mr. Justice Tottenham 
AND Mr. Justice Field. 

Huro Prosad Roy Plaintiff 

versus 

Kali Prosad Roy Dofondant.”' 

Civil Procedure Code {Act X of 1877), s. 326 — Scheme for .satisfying 
decree — Stay of public sale of attached property. 

Whoro the Collector haa applied to the Court under s. 326 of the Civil Procedure Code, 
proposing a scheme for the payment of decretal nionoy in order to avoid a sale of attached pro- 

* Rule No. 988 of 1881. 
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perty, it Ih in the discK*tion of tho Court to authorize tho Collector or not, as it thinks fit, 
to provide for the satisfaction of the decree in the manner proposed ; and the Court is bound 
to hear any objections which may be made by the decree-holder to the feasibility of the pro- 
posed scheme, and any evidence that may bo oflered, in support of those objections ; and if 
after hearing the decree-holder’s objections, and the evidence which may be offered in support 
of them, tho Court is not fully satisfied that the proposal is feasible or that it can in all reason- 
able probability be carried out within the specified period, the Court ought, in the exorcise of 
its discretion to refuse its sanction. 

The facts of this case, so far as they are /naterial, arj fully set forth in the 
order of reference, which was as follows : — 

An important question has arisen in this case as to the proper construction 
of s. 326 of tho Civil Procedure Code ; and as tlioro appears to bo some 
difference of opinion upon tlio subject, we think it right to refer the point to a 
Full Bench. 

After 50 years* litigation, tho plaintiff, Huro Prosad Chowdhry, had at 
last succeeded in obtaining a decree in tho Privy Council against the defen- 
dants Kali Prosad Hoy Chowdliry and others, for a sum of Bs. 36,000, and a 
further sum of Bs. 6,000, for interest. 

Execution upon tliis judgment was first issued by tho decree-holder in the 
24 Pergunnaijs ; but as there was little or no property there to satisfy the 
amount, the proceedings were transferred to tho District Court of Jessore, 
where the Judge ordered certain properties of tho judgment-debtor to bo sold 
on tlio 1st of April 1880. 

[291] On tho 30th of March 1880 (two days before the sale), an appli- 
cation was made by the Collector of Jessore, under s. 326 of the Civil Proce- 
dure Code, proposing a scheme for tho payment of tho decretal money within 
eight years. 

Tho Subordinate Judge made an order approving of this scheme, but the 
order was afterwards sot aside upon a point of law upon application to this 
Court. 

Upon this, the Collector proposed an amended scheme, which was also 
approved by tho Subordinate Judge, for payment of the debt within ten years; 
but that was again set aside by an order of this Court. 

The Collector then proposed a third amended scheme to tho Subordinate 
Judge, proposing to pay the decretal debt witiiin thirteen years ; and on the 
hearing of this application, tho decroo-holder (amongst other objections) con- 
tended that the scheme of the Collector was not feasible, and stated that he was 
prepared to prove by evidence that, having regard to the real income of the 
property, it was impossible that tlio scheme could be carried out within the 
thirteen year’s period. 

Tho Subordinate Judge, however, overruled the objection upon the ground 
that Court in a matter of that kind ought to take the Collector's statement 
of the scheme as a sufficient guarantee Jor its fulfilment that in case the 
Collector should fail to fulfil the terms proposed, the decree-holder would be at 
liberty to move tho Court to reconsider its order. 

The Subordinate Judge then made an order sanctioning the Collector’s 
scheme. 

Upon this, a rule was obtained before the First Bench, calling upon the 
judgment-debtors and the Collector to show cause why the last-mentioned 
order of the Subordinate Judge should not he set aside, upon the ground that 


904 



KALI PROSAD ROY [1882] IX.Rr9GftL 292 

he had accepted the representation of tlie Collector without inquiry, and with- 
out allowing the decree-holder to show, by argument or evidence, that the 
scheme of the Collector was not feasible. 

Upon this rule coming on to ho argued, it was contended on behalf of the 
Collector and the judgment-dehtors : 

Firat , — That according to the true meaning of s. 32fi, the Court was 
hound to accept the roin’esentation of the Collectt)i- [292] as true, witliout any 
inquiry at all as to whether the scheme wliicli he proiiosed is reasonable or 
feasible ; and 

Secondly , — That at the most tlio Court could only inquire as to whether 
the period within which satisfaction of the decree was to he obtained, is a 
I’easonahle one. 

It was further contended that if the scheme upon the face of it appeared 
feasible, the decree-holder had no right to call evidcMice to show that it was 
not so. 

In support of this view, we wore referred to a decision of Mr. Justice 
WHTTIi! and Mr. Justice dated 9th Sej^temhei’ ISHO, in which those 

learned Judges had apjiarently expressed an opinion, that it was not competent 
for the judgment-creditor tr) go into evidence lo contest the feasibility of the 
Collector’s scheme. 

On the other hand, it was contemled by the decree-holder that the Court 
was hound to make impiiry into the feasibility of the scheme, and to allow the 
decree- holder to call evidence. 

Wo were rather disi)osed to think that the Subordinate Judge was wrong 
in refusing to allow the decree- holder to go into evidence ; and we had groat 
doubt whether the Court had any right, having once sanctioned the scheme, 
to reconsider its order. 

But having regard to the doubtful languagii of the section, and the opinion 
which had heem expressed by Mr. Justice WlllTK's Bench on a previous occa- 
sion, we have thought it right to refer the mattei* to a Full Bench. 

The questions which we desire to refer are 

First. Whether under s. 328' of the Code, the Court is hound to accept 
the i-eiiresentations of the Coliectoi- with regard to the scheme which he pro- 
poses as being reasonable and feasible ? 

Second. — Whether u[)on such representation being made to the Court, the 
decree-holder is at liberty to satisfy the Court, if he can, by argument and 
evidence, that the scheme proposed by the Collector is not fc^asible; or that 
satisfaction of the decree cannot he made within the la'riod mentioned by the 
Collector ? 

Mr. Fjvans in suppoi t of the rule. 

The Advocate (leneral (Olliciating, Mr. PJtilh/ts) showe^d cause. 

[293] The following Judgments were delivered h> the Full Bench. 

Garth, C.J.— (McDonell, Wilson and Tottknii.vm, JJ., concuning)— 
We think that under s. 82(5, it is in the discretion of the Court to authorize the 
Collector or not, as it thinks lit, to provide for the satisfaction of the decree 
in the manner which the Collector recommends, and for the pur])ose of elTectual- 
ly exercising that discretion we consider that the Com t is bound to hear any 
objections which maybe made by the decree-holder to the feasibility of the 
proposed scheme, and any evidence that may be offered in support of those 
objections. 


4 CAL.— 114 
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It is clear that under s. 320, the word “ may ” is used in a discretionary 
sense only, and it would appear to bo used in the same sense in tlie interven- 
ing' sections ; and tliere certainly seems j'ood reason why the Court should 
enquire closely into the feasibility of the Collector’s proposal, seeing that its 
eilect would he to deprive the decree-holder of the right, which the law gives 
him, of executing his decree, and not only so, hut to protect the debtor’s pro- 
perty during all tiuit time from execution at the suit of other creditors. 

Jf u])on hearing the decree-holder’s objections, and the evidence which 
may he otiercd in support of them, the Court is not lully satisfied that the 
l)roposal is feasible, or that it can in all reasonable probability he carried out 
within the specified period, the Court ought, in the exercise of its discretion, to 
refuse its sanction. 

Field, J. — Section 32() of the Code of Civil Procedure is as follows: 
“ When, in any local area in which no declaration under s. 320 is in force, the 
property attached consists of land or of a share in land, and the Collector 
rej)resents to the Court that the public sale of the land or share is objectionable, 
and that satisfaction of the decree may he made within a reasonable period by 
a temporary alienation or management of the land or shaie, the Court may 
authorize the Collector to provide for such satisfaction in the manner recom- 
mended by him, instead of proceeding to a sale of the land or share.” In the 
case which has led to the j)iesent reference, the Collector proposed two schemes, 
both of which were set aside for reasons which it is unnecessary to refer to. 
The Collector then proposed a third scheme, and the decree- [294] holder alleged 
that this scheme was not practicable, and asserted that if ho were allowed to do 
so, he could ])rove this allegation by evidence. 

The Subordinate kludge was of opinion that he was hound to take the 
Collector’s statement of the scheme, and he declined to receive the evidence 
oilered by the decree* holder. 

Now, in order to understand the provisions of s. 326, it is, I think, 
necessary to refer briefly to the preceding ss. 320 to 325C. Section 320 pro- 
vides as follows : “ The local (Tovernment may, with the sanction of the 
Governor-Ceneral in Council, declare, hy notification in the Official Gazette, 
that in any local area the execution of decrees in cases in which a Court has 
ordered any immovable property to be sold, or the execution of any particular 
kind of such decrees, or the execution of decrees ordering the sale of any 
particular kind of, or interest in. immovable property, shall bo transfen*ed to 
the Collector and then follow certain ])rovisions which enable the Collector 
to ])roceed in a particular manner, in order to the execution of any decree that 
has been so transferred. 

Now, the object of these provisions is Avell known. In dilTorcnt parts of 
India, the ellect of sales in execution of decrees was to transfer landed estates 
from the old families to modern s])ecul:itors. A strong opinion was entertained 
hy certain IMemhers of the Government of India, that these results of the 
administration of civil justice were inqiolitic and inexpedient ; and it was sug- 
gested that some procedure might he devised hy which tl ) Chief Executive 
Officer of the district would ho enabled to liquidate the debts of encumbered 
land-holders without the immediate sale of their estates, and so to preserve the 
old landed gentry of the country. The provisions of ss. 320 to 325C were 
inserted in the Code of Civil Procedure, in order to give effect to these sugges- 
tions. Now’, there can he no doubt that when the local Government makes 
a notificatic n under s. 320, in regard to any local area, the execution of 
all decrees of the class specified in that notification, is transferred from 
the Civil Court to. the Collector, and the Civil Court has no option whatever 
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in tho mattor. Then comes s. 326, and this section is clearly intended 
to ))rovido for isolated cases, in whicit tho Collector is of opinion that the 
C29SJ public sale of tbo land is objectionable, and that satisfaction of the 
decree may bo had, within a reasonable period, by a teinj)orary alienation or 
laanafiernent of the land. Tliere is an important difference between the 
lan^juago used in s. 326 and the languaj^e used in preceding sections, which 
latter is imperative. It appears to mo that tho words in s. 326, “ Court may 
authorize,” are not imperative, but leave a discretion to tho Civil Court. If 
then the Court has a discretion, that discretion can only properly be exercised 
upon materials placed before it, and I think that it is open to tho decree-holder 
to place those materials in the shape of evidence before the Civil Court, and to 
satisfy the Court, as well by evidence as by argument, that the pro])osal of tho 
Collector is not feasible or practicable. In this view, I would answer both 
the questions referred to tho Full Bench in tho aflirmative. 

NOTES. 

iSev also (leOfi) P. R. G^3 : (IDCXJ) P.L.R., I-21..1 
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PUKSKNT : 

SiK B. Pkacupk, Sir R. CoTiLiER, Sir R. Coik’H, and Sir A. ilohiiousE. 

Nilinoni Singh Deo Decree-holder 

versus 

Tai'aiiath Mukorjeo ludgment-dehtoi*. 

LOn^ai)pcal from the lligli Court at Fort William in Hengal.l 


Super Intend owe of the llitjh Court and Vic,, c. IOC s. l/j - Execution 
of decrees for rent Act X of hs/jf), ss. 77 and UiO — Civil Procedure 
Code (Act Vlllof J800), ss. 2HC .^01 Act X of IH77) ; .s.s. 22H, 

Whether ii decree for n’lit, under Act X of nuide in one district, c;iji be trails- 

ferred to another for execution, i.s a question which tho High (!onrt can decide in the exercise 
of its “ superintendence over all Courts subject to its appellate juri.sdiction, ” under ‘24 and 
25 Vic., c. 104, s. 15. Decrees for rent made by the Collector under s. ‘28 of Act X of 1851) can 
bo executed by a Civil Court to which they may bo transferred under the sections of the Code 
of Civil Procedure relating to “the execution of a dccroj out of the jurisdiction of tho (]lourt 
by which it was pas.scd.” 
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Al'PEAFi from jin oi’dcr of the Court (7th July 1880), made in exercise 

of its j)o\vei’ of supei’iiitondenco over all Courts subject to its appellate juris- 
diction imdcir and lio Vic., e. 10 1, s. irj. This stayed proceeding's upon an 
order made hy the Dei)uty r296J Commissioner of Manhhum on 1 1th March 
1872 as Collector of the District, transhuTin^ a decree of rent made in that 
district to anothcF* for execution ; it also cancelled a similar oj'der dated 29th 
May 1879. 

The n^spoiulent ludd (or some yeai‘s a patni in the district of IVIanhlnim 
under a tyrant made in 18()1 hy the apjMdlant Hajah Nilmoni Singh; and 
during his tejiui'e two decrees lor rent one in 18()J and another in 18()4 were 
made against him undcu- Act X of I8r)9, s. 23, in favour of the Rajah. .Aftor- 
wai’ds the resi)ondent having c.eascd to hold tlie patni in that district, in which 
also unsuccessful attempts had l)e(*n made to execute the above decrees, appli- 
cation was ina,d(» hy tin* d(*cr('C'h(ild(‘r for a transfer of t hem to another district. 
On this the Dei)ut,y Commissioin*!- of Maidihum as Collector of the district, on 
the 11th March 1872, made tin? earli(*r of the two orders, in regard to which 
the question on this api)eal arose. This order referring to the application 
made for ex(*cution of I he d(*cre(*s for rent in the dist»*ict of Nuddea, in which 
district it was slated tlnit tlie judj^ment-df'htor then resided and had property, 
recorded that tlie Deputy Commissioner found nothing in Act X of 18-09 to 
prevent such a transfer, and directed that a copy of the jiroceedings should be 
sent to the Judge of /illah Nuddea with a view to the amount of the decrees 
being realized. 

Tbe decree- holder not having obtained satisfaction in Nuddea again appli- 
ed to the Deput\ (Jommissionor for a transfei* of bis rent decrees under s. 223 
of Act X of 1877 in Mas 1879. He ap))lied for execution of tliem in twelve 
other districts which he named, undertaking that execution should be issued 
in not more than one at a time. The s(*cond of the two orders was thereupon 
made on the 27th May 1879, and copies of the rent decrees, with certificates of 
their non-satisfaction, were sent to the dillerent districts. 

The respondent, after att(*mpting in vain to obtain the withdrawal of the 
above orders, petitioiK'd the High Court to cancel tiiem on the ground that 
they had luuui made hy the Dejiutv (Commissioner of Manbhum in excess of his 
jurisdiction as (Collecd-or. On the 7th June J88() a Divisional Mench (MlTTl-Hi 
[297] and ^IaciJ'^AN, -JJ.) stjiyed ])roceedings on the order of 1872, and can- 
celled that of 1879, giving judgment as follows: 

If tlie oj'ders complained of are passed without jurisdiction, we think we 
have the power to interfere under section 15 of the Act of Parliament consti- 
tuting this Court. (See In the nuttier of the petflum of Gohinrl Koomar 
Chotnthru (D. C. R. Sup. Vol., 714: s.(\, 7* W. K., 520).) 

“ We are also of oiiinion that a lunenue Court under Act X of 1859 has 
no power to transfer a decree of its own to be executed by another Court within 
the jurisdiction of the latlc?r. Such pow'er cannot exist without an express 
provision of the law granting it.- Ft is clear, therefore, that both tlie orders 
complained of are such as the Deputy Commissioner of Manbhum had no 
authoi ity to ])ass under .\ct X of 1859, or any other law applicable to rent 
suits in that district. 

“ But one of tbe orders was [lassed .so far back as the 11th March 1872, 
and we understand that sales and other proceedings have been held and 
completed under it without any objection on ihe jiart of the applicant. Under 
these circumstances, we do not think it right, in the exercise of our extraordi- 
nary power under s. 15 of the Statute referred to above, to quash it now. 
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“ Tho other order cofiiplaiiicd of is comparatively of a recent date, viz,, 
the 27th May 1879, and from tlie time tlio i^etitioiier came to know of it ho 
has been dilij^ently endeavouring^ to have it set aside. Besides, if i)rocoedinf's 
1)0 allowed to proceed in accordance with it, it may unnecessai-ily involve the 
])i.rtios to this suit (and i)ossihly also third parties) in profitless litif'ation. * 
Under tliese circumstances, we think it rif^ht to exercise our extraordinary 
jurisdiction in respect of this order. We accordin^dy sot it aside, and direct 
the De])uty CominissionoJ* to recall the certilicates of non-satisfaction from tho 
District Courts to which th(»y have been sent . informing tliem at the same 
time that tlie order under which they were sent has l)een reversed. 

“ We are informed by tho i)arties that proceedings are still ])ending in the 
District Court of Nuddea under the iii*st-nientioned order. Althouf^h wo 
decline to quash it formally on the grounds mentioned above, we have yet 
ex])ressed our opinion that it was [293] also ultnt ctrrs. Wo, think, therefore, 
that the District Court of Nuddea should he informed that it should not 
proceed further in the matter, and retui'ii the record hack to tlu! Court of tho 
De])iity Commissioner of ^faid)hum.” 

On this appeal 

Ml*. It. V. Donna ap])ear(;d for th(i Appellant. 

Mr. J. F. Letih, Q. C., Mr. T. IL Cmrla, Q. C., and :\lr. C. \\\ Arathnon 
for the liespondent. 

For the a.ppellant it was argued that, assuming this riuostion to fall within 
the High Court’s jurisdiction imder s. 15 of 21 and 25 Vic., c. 104, it had 
been wrongly held that the Collector had acted without legal authority in 
transferring the rent-de(jre(*,s for execution. On a revii‘w of the ])ast state of 
the law on this i)oint, it was contended that so long as suits for aiToars of rent 
W(*ro brought (Begulation \ of IHJJI) before the ordinary Court as civil suits, 
the law relating to the execution of rent-(l(»cieos, as nncU as that relating to 
other dt^crees, was given by Act XXXI 11 of 1852, until its repeal when 
superseded by the provisions of tluj Code of Civil Procedure, by .Vet X of 
]8()1, the repealing .Vet. Crigimilly a rent decree might have been treated 
like any other deerca', and the Dqmty Commissioner’s order of March 1872 
correctly stated that there was nothing in Act X of 1859 to alter the law in 
this respect. 

The bitter enactment in s. 23 i)ioviding that all suits for rent should be 
cognizable by the Collector, did not alU'r the law relating to the ex(‘cution of 
decrees out of the jurisdiction of the C()urts by which tlu'y wiiro passed. The 
Code of Civil Ihocedure, as (Miact(Ml in.VctVTlI of 1859, was extended to 
Maid)hum, by notification under s. 385, in June of that year ; and the conten- 
tion was that tho nroctjdui'o |)rovided in s. 284 29() for such execution 

sui)ersedod tho foi'inei' law'. The liigli Court had taken for granted that 
these sections were inapplicable, and tins was the error in tho judgment 
under ai)peal. If, however, that Court had cornujtly supposed that the 
provisions of the Code on this point wore inapplicable, then the previously 
existing law should be held to i)revail. The latter view was, howevei’, not 
the coi'rect one, which, in ellect, was that the sections of the Code had come 
[299] into force with refei'enccj to the execution of rent-decrees out of the 
jurisdiction of the Collectors making them. 

For tho respondent it wuis argued that the judgment of the High Court 
was correct, there being neither cixpress language conferring the power to 
transfer rent-decrees from district to district for execution, nor any, inten- 
tion, apparent upon the construction of Acts VIII of 1859 and X of 1859 
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to confer this ])Ovvor. Rent suits had boon made cognizable by the Collector 
by Act X after 7\ct VJII had become law , so that Act VllI would not, of its 
own force, apply to the i)roceodings of Courts afterwards establislied ; nor did 
Act X refer generally to the procedure of Act VTTf. On the contrary it 
contained special i)rovisions on the subject of procedure thereby furnishing a 
presumption against tlio intention to supplement its sections by any im- 
l)lied reference to s. 284 cit set/, of Act VIIT, and sliowing what appeared in 
several parts of Act X (to wliich reference in detail was made) that rent 

suits were not treated as “ civil suits. 

Mr. ]i. V. l)(ujne was not called upon to leply. 

Their Ijortlslilps’ Judgment was delivered by 

Sir A. Hobhouse.- The question presented to their fiordships in this appeal 
is whether the Deputy Commissioner of Manhhum, who lias made decrees in 
rent suits under the Hengal Kent Act No. X of 1851), can transfer those decrees 
for execution into anotlier district. That otlicer possesses the jurisdiction con- 
ferred on Collectors of Land Revenue, and having made decrees in exercise of 
such jurisdiction, has furtiier proceeded to make two orders transferring two 
decrees for execution. The High Court in tlio exercise of their ijowor of revi- 
sion, have sLilistantially quashed liis orders ; in ])oint of form, they have quashed 
one of the orders ; and they liavc stayed proceedings on another. It is liardly 
necessary to enter into tlie details of tlie litigation. The High Court have 
decided that the Deputy Commissioner, as Judge of tlie Bent Court of Man- 
lihum, had no authority to pass the orders under .Vet X of 185y, or any other 
law apjdicahlu to I’cnt suits in that district. 

A (piestion was raised witli respect to the jurisdiction of the High Court 
to entertain this (piostion in revision at all. Their Lordships do not think it 
necessary to say anything U|)on that [300] point, except that they entirely 
agree with the view taken by the High Court of their own jurisdiction. 

The other question depends upon the construction of Act X of 18/59. 
That Act was passed for the purpose, among other things, of transferring suits 
for arrears of rent to tlie jurisdiction of the Collectors of land Revenue ; and 
it provided hy s. 2)j, paragi-aphs 4 and 7, that all such suits “ shall bo cognis- 
able by the Collectors of Land Revenue, and shall be instituted and tried under 
the provisions of that Act, and, except in the way of apppal, as provided in 
this Act, shall not he cognisable in any other Court, or by any other ollicer, or 
in any other manner. ” 

It is not contended on behalf of ihe appellant that Act X of 1850 in any 
cxiiress way gave to the Collector tlie jiower of transfer which has been exer- 
cised. Neither is it contendt'd for the resjiondent, that the words which have 
been read would, without more, prevent the provisions of Act VTTI of the same 
year from a])])lying to the execution of a Collector’s decrees beyond the juris- 
diction of his Court. The contention of the respondent is, that there is some- 
thing in the language of Act X of 1859 which excludes this power from the 
jurisdiction of the Collector sitting as the Judge of the Rent Court established 
by that Act. For that ])urpose the resiiondent’s counsel refer to a number of 
sections which may be illustrated by a single one. Section 77 deals with 
cases in wliich a third party ajjjiears to claim title in a rent suit ; it gives the 
Collector certain powers of deciding the question before him, and then contains 
this proviso : “ The decision of the Collector shall not affect the right of either 
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party who may have a legal title to the rent of such land or tenure to establish 
his title by suit in the Civil Court. ** There are a number of other sections of 
similar frame ; and the contention is, that the expression “ Civil Court ” is 
used in all those sections in sucli a way as to sliow that the frairiors of the Act 
X of 1859 did not consider that the Kent Courts established by that Act are 
Civil Courts. 


It must be allowed tiiat in those sections there is a ceitain distinction 
between the Civil Courts there spoken of and the Kent Courts established by the 
Act, and tliat the Civil Courts referred to in s. 77 and the kindred sections mean 
Civil Courts exercising all tlie powers of Civil Courts, as distinguished from the 
[301] Rent Courts, which only exercise powers over suits of a limited class. In 
that sense there is a distinction between tlie terms ; but it is entirely another 
question whether the Kent Court does not remain a Civil Court in the sense 
that it is deciding on purely civil questions between persons seeking tlieir civil 
figlits, and whether, lieirig a Civil Court in tluit sense, it does not fall within 
the provisions of Act VITI of 1859. It is liardly necessary to refei’ to those 
provisions in detail, because there is no dispute hut that, if the Rent Court 
is a Civil Court within Act VIII of 1859, tlie Collector has, under s. 286, tlio 
power of transferring his decrees for execution into another district. 

The consequence of holding, as the Iligli Court have held, is, that 
wherever Act X of 1859 applies, persons seeking their rent against a tenant 
who is insolvent, in the district in which he is sued, have absolutely no remedy 
against him, though he may be ])Ossessed of great wealth in another district. 
No reason has been assigned, or so much as suggested, why such a distinction 
should exist between a jierson who is claiming a debt, founded on rent, and a 
])er8on who is claiming a debt, founded on nny other transaction. The 
distinction does not exist in any other part of India, neither indeed does it 
exist in those provinces of Bengal in which Act X of 1859 has been repealed, 
and the Bengal Act VTTT of 1869 has taken its place. Therefore, although it 
is not impossible that the Legislature should have intended to establish in 
Manbhurn and adjacent districts a distinction between claims for rent and all 
other claims which does not exist elsewhere, it requiies very clear and cogent 
evidence on the face of the enactments to support the conclusion that they 
really do intend such a distinction. 

That consideration is somewhat emphasised by referring to Act XXX III 
of 1852, which was an Act passed to facilitate the enforcement of judgments in 
places beyond the jurisdiction of the Courts pronouncing the same. It provides 
that with respect to all Courts — not making a distinction between one Court 
and another, but wdth respect to all Courts judgments may bo enforced in 
the manner provide<l in the Act r/.3r., by a transfer of the judgment out of the 
district of the Judge who pronounces it, into the district of some other Judge 
within whose jurisdiction [302] the debtor possesses pro])erty. It is true 
that in this Act it is said that the word “ judgment ” means a judgment in a 
civil snit or proceeding. But suits for the recovery of rent are civil suits or 
proceedings ; and nothing can be clearer on the face of this Act than that the 
Legislature intended that everybody, who obtained a decree in a Court of 
Justice, sliould have a remedy against his debtor, w’herover the property of that 
debtor might be. 

The provisions of the Act of 1852 are substantially repeated iti Act VIII 
of 1859 ; and though that Act speaks of Civil Courts, and not all Courts as 
Act XXXIII of 1852 does, yet the intention expressed is the same, viz., that 
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fill Courts entertaining' civil suits of any kiiul sliould luivo tliis power of trans- 
f(M‘i‘in^ their decrees for execution into another district. Wo find that Act 
XXXIII of was r<?pealed in the \(jar IHdl, arid it is repealed as being 

simply obsolete, the only reason (^X[)resse(l for repealing it being that Act VIII 
of 1859 had been passed. If .Act VMII of JH59 covertid the same ground as 
Act XXXI 11 of LH5‘2, the earlier Act had hecome useless, and might be swept 
out of the Statut(i Hook. Hut tlui earlier Act would not have hecome useless 
unless the latter Act coveied Iluj same gi’ound, 

Tn the opinion of th(*ir Iiordshi])s it is clear that looking outside Act X of 
1859, no inttjnlion of making ;i distimil ion hetween rent suits and other suits 
in respect to the point now under consideration can he ascribed to the 
Ijegislature. 

'L'm-ning to Act X of 1859, the preamble recites that “ it is expedient to 
re-enact, witli certain modifications, the provisions of the existing law in 
connection with demands of rent, to extend the jurisdiction of Collectors, and 
to prese.rihe rules for the tiial of such «piestions. ” It was pointed out hy 
Air. Doyne that tlm particular proca^ss now under consideration was 
not the trial of any (pu'stion regarding rent. Hut when we look at the 
provisions of tin? Act, it is clear that they go beyond tlie trial of such (pies- 
tions, and jirovide for the executi(ni of di'creos. At the same time the 
scojie of the Act apixMis to ho only to jirovide foi‘ the execution of the 
decrees of the Ckillector within his jurisdiction. There is nothing in th(^ 
Act which pro\ides for any execution beyond his [303] jurisdiction, and 
there is nothing to forbid the conclusion that such executions are left to the 
operations ()f Act X X XI 1 1 of 1852, or the corresponding ])ortion of .Act V 1 1 [ 
of 1859. 

Section 1()0' of Act X of 1859 has a bearing on this (Question. That section 
lirovides that an apiieal from the judgment of a Collector or Deputy Collector 
shall lie to the Zillah Judge. Hut the Zillah Judge is a Civil Court to all intents 
aiifl i)Ur])oses. It was not disputed that if an a.ppeal wont from the Collector 
to the highei’ Court, to the Zillah Judge or to the High Court, and the decree 
of t he (k)lle(!tor for rent was there adirmed, it would become the decree of a 
Civil Court, which could not !)e exclude<i from the o|)eiation of.ActVIIl of 1859. 
Then this consecpience woidd follow, that the act of the parties would alter the 
nature of the decree ; as long as the decree remains the decree of the Collector 
it is incapable of enforc(*ment in any otluii* district ; but let the decrcie he 
albrmed l)y a Court of api)cal, and though it is between the same parties for the 
same subject matter, it then becomes enfoi-cible in another district. It is very 
dillicult to suppose that any such result as that could possibly have been 
iiitcnded by the Legislature. 

These considerations lead to the conclusion that the Kent Courts, estah- 
^ lished by .\ct X of 1859, must be luJd to fall within s. 281 of .Act VIII of 
he same year. 

T'he lesult is, that their Lordships will liumhly advise Her Majesty that 
the order of the High Court of the 7th July 1880 he set aside, and that it be 


* [Sen. 100: 

In what suits appt‘al to 
lu! to Zillali Judge. 

DepliU ('.dl 'etoi' shall lir 
To Sudder Court. 


In all suits rther than those in which when tried and decided by a (Collector 
the judgment of the (JolliM’tor is declared to be linal, or when 
tried and deeidetl by a Deputy (^olli*etor an appeal is allowed to 
the (’olleetor, an .ippeal frmn tlui judgment of the Collector or 
to the Zillidi Judge, u'lb'ss the ;imount or value in dispute exei‘ed 
live thous.ind rupees, in wliich case the appeal shall lie to the 
Sadder Cou rt. ( Kept*aled .)] 
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ordered that the rule nisi of the 17th of May 1880, therein referred to, be 
discharged with costs. The respondent must pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the Appellant, Messrs. Lamhei*t, Fetch, and Shakespear, 
Solicitor for the Respondent, Mr. T, L, Wilsoji, 

NOTES. 

[1. REVENUE COURTS— CIVIL PROCEDURE CODE— X OF 1859, HOW FAR A 
COMPLETE CODE— 

To preserve the summary character of the proccodings in the Bent and Revenue Courts, 
VII of 1888 inserted in sec. 4A in the 0. P. G. of 1882 ; this is reproduced in the C. P. C. of 
1908 as sec. 5. The present tendency has been towards applying the provisions of the G.P.G. 
to proceedings of a civil nature in the Revenue Courts, wherever the special Acts are silent. 
This point is fully discussed with reference to the previous authorities in tj^e early case of 
(1883) 6 All. 406 F.B. and in the later case of (191 1) 38 Cal. 832 : 15 C. W.N. 863 : 14 C.L.J. 284. 
The question in the latter case arose with regard to the applicability of C.P.C. 1882 sec. 310 
A., and it was held that it applied. The following sections have been similarly applied: — Ap- 
peals under C.P.C. 1882 s. 588, appeal (1908) 35 Cal. 799 : 7 C.L.J. 426: 12 C. W.N. 888; 
sec. 492, injunction (1908) 36 Cal. 252 : 9 C. L. J. 125 : 13 C. W. N. 791 not following 16 
All. 496; sec. 43, (1883) 5 All. 409 ; sec. 373, held inapplicable in (1893) 21 Cal. 428, (1894) 
21 Cal. 614 ; (1908) 35 Cal. 990; but see the criticism in 38 Cal. 832 ; Limitation Act, sec. 14, 
(1891) 18 Cal. 368 ; sec. 584 second axtpeals, (1901) 28 Cal. 533 : 5 C.W.N. 279 ; sec. 588. (28), 
order of rema^ndt (1902) 26 Mad. 518 (Mad. VITT of 1865) ; sec. 244, not applicable when 
decree sought to be set aside for fraud, (1887) 15 Cal. 179. 

The term ‘ Civil Courts ’ in Chota Nagpur Encumbered Estates Act VI of 1876 ss. 3, 12 
as amended by Beng. Ill of 1909 sec. 4 inc]ud(‘.s Revenue Courts : — (1910) 7 T.C. 787, 

II. TRANSFER OF DEGREE FOR EXEUTION FROM COURT OF ONE KIND TO COURT 
OF ANOTHER— 

In this case it was held that the decree of a rent Court might be transferred to a Civil 
Court ; the converse case was decided in (1910) 13 O.C. 119. 

III. REV1810NAL POWERS— 

Order without jurisdiction, e.g., issuing commission on grounds other than those men- 
tioned in the Code, set aside under the Charter Act, (1907) 31 Mud. 60, sec. 622 of the 
C.P.C., single Judge; (1898) 22 Mad. 68: 8 M.L.J. 231. See also (1902) 30 Cal. 155 
(criminal ca.sos).] 
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[ 11 C.L.R. 417 ] 

[304] APPEJ.LATK CIVIL. 


The 11 April, 

PjiRSRNT : 

Mu. Justice Mittkk and ^Ih. Justice Maclean. 

N Mi'iiin Hoy I )ofendant 

cer.'iits 

Opnit Missoriind others Plaintiffs. " 

lUqht of Occiipaucii, CondiliouH neceHaanj for acquiriiuj — Non-payment 
of Ueiit — Hviuf. Act VI 1 1 of 1 8f A), ss, (i, and 52, 

Two iioiiditioiis iiic iH'ft'ss.in for llio ar<|uinii" of a right of ocoupanoy, viz., (1), the 
cultivation or holding of land f<ir a pi‘ru*d of twolvo v*JO*s ; and (‘i), that the person holding or 
cultivating the land should la* a ryot. 

The essential conditions of s. (>, Bong. Act VlTl of ISfiO arc* fulfilled without showing the 
payinent of rent, that only lu ing a condition ncec'ssary tor the maintaining of the right when 
created. 

In a suit brought to C‘\ict a ti'inint who had hoc*n in possession of certain land for a longer 
period than twelve Nc.irs, wlu'U it \Nas sliowii that rent had not been paid, and notice to quit 
had l)e(‘n given - 

llehly that a tight of oecupancN had been acf|uio’d, and that the ryot had the power to 
prevent forfeiture uudc'r tin* provisions of s. 6*2, iJcng. Act VI 1 1 of 1800. 

This was a suit brought by the plaintiffs to evict the defendant and obtain 
khas possession of certain iaiul after s(n*ving him with a notice to quit. The 
facts of the (;ase are sulficumtly stated in the judgment of tlie Court. 

Baboo Mokesh Cknnder Choirdhry and Baboo Shree.sk (Uiiinder Chowdhry 
for the .Appellant. 

Mr. JJrun.soH, Maboo Ch under Madh/ih (rhosc and Biihoo Aiihinash Chundei' 
Banerjee for the Besiiondcnts. 

Tho following Judgments were delivered by the Court (MiTTEll and 
Maclean, J J.) - 

Mitter, J -'fbe land in dispute in tlio possession of the defendant in this 
case amounts to JJ biglias out of an area of 78 bigbas. The whole of the 78 
biglias at the time of the thakhusl in tht^ vear 1864, was the subject-matter of 
[30J] a disj)ute between the Maharajah of Domraon on tho one hand, and 
Dewan Ram Jewan Singh and Bam Coomar Singh on tho other. The former 
claimed it as a part of Cliuk Nowrunga, which is in the district of Gazeepore, and 
the latter as pai t of Bahai’war in the district of Shahabad. The land in question 
was entered in the survey map as i)art of Baharwar. 

The plaintiffs seek to evict the defendant after serving him with a notice 
to quit. 

In September 1876 two suits were brought (one by the plaintiffs Nos. 

] to 4, and the other by the plaintiff No. 5), to recover possession of the whole 
of tho aforesuid 78 highas against the present defendant and several other 
persons. It was alleged by tho jdaintiffs that the defendants were trespassers, 
who had, under the color of some favourable orders passed by Criminal Courts, 
taken possession of tho disputed land in tho year 1283 (1876-77) the 

* Appeal from Appellate Decree, No. 1G9‘2 of against tho dccroo of T. D. Boighton, 

Ksq., oniciiiting District Jii(lg(3 of Sli.ihabad, dated the 4th .June 1880, affirming the decree 
of Baboo Bhugobutty Churn Mitter, First IMunsif of Arrah, dated tho 7th February 1880. 
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defendants took exception to the form of the suit on the ground that they wore 
separately in possession of separate j)lots of laiicl, and that they should not have 
been sued jointly in one suit. On the merits they alleged tliat they were in 
possession of the land as tenants and not as trespassers. 

The plaintiffs obtained decrees in the lower Court wliicli were confirmed 
on appeal. Two special appeals were preferred to tiiis Court, and it was urged 
on behalf of the (defendants) a])j)olhints that the suits should have been dismissed 
both on the grounds of multifariousness as well as of limitation. 

A Division Bench of this Court deci’eed th -^e ajiiicals. The learned Judges 
were of opinion that, although the suit, as framed, was had on tlie ground of 
multifariousness, yet the defendants were not prejudiced thereby. They 
further held that as the defendants had hold the land in dispute as tenants 
from 1265 (1858-59), limitation could not he set up against , the landlords. 
But they dismissed the suits upon tlic ground that the defendants having been 
in possession as tenants could not he evicted hy suits brought on the allegation 
that they were trespassers. 

Then the plaintiffs joined together and hrouglit tliis and five othei* suits 
giving to the defendants in Baisak 1286 (AprihMay 1879^ notices to quit. 

[306] The defendants contend that they are gu/ashta tenants, and there- 
fore cannot be ejected otherwise tluin under tlie provisions of. 52, Bong. Act 
VIII of 1869. 

They allege that the whole of the 78 biglias is part and parcel of 200 
bighas which formed their guzaslita holding in Mouzah Sarenda, the property of 
the Maharajah of Dornraon. That by the action of tlie river Ganges the 78 
bighas remained submerged for a certain time. I'liat when the land reappeared 
Dewan Rain Jewan Singh and Ram Coomar Singh claimed it as appertaining 
to Baharwar, a mouzah contiguous to Sarenda. The Maharajah did not choose 
to claim it as part of Sarenda, hut alleged that it appertained to Chuk Now- 
rangia. The takbust authorities ultimately decided the dispute in favour of the 
Dewans. That at the time of the settlement in the year 1868 it was treated 
XbS toivjir land of Baharwar, and was settled with Dewan Ham Jewan and Ram 
Coomar, their (the defendants’) rights as cultivators being recognized. They 
further alleged that they wore always willing to pay to the sottlemont-holders 
the proper rent due, but it was not received, the landlords demanding higher 
rents. They admit that the rent was not deposited in Court as provided by law. 

The Munsif decreed the suits, holding that the defendants could not plead 
right of occupancy, as they, upon their own showing, had not paid any rent on 
account of the land in dispute either to the plaintiffs or to the vialiks. The 
District Judge has upheld the decrees upon the ground that the defendants had 
failed to prove possession of the identical land now in dispute for more than 
twelve years. 

It is clear that the ground taken by the District Judge is untenable. In 
the former suit this Court came to the conclusion that the defendants were, upon 
the judgments of the lower Courts, found to have been in possession of the 
land in dispute from 1265 (1858-59). Therefore the fact that they held the 
disputed land as tenants of the plaintiffs and their lessors for more than twelve 
years was conclusively found in the former litigation. The learneil counsel for 
the plaintiffs fairly admitted this ; but he contented that the Munsif’s view 
of the law is correct, and that the payment of rent is a condition precedent to a 
ryot’s acquiring a right of occupancy. 


916 



t.L.A. 9 Cal. 301 NARAiit Roy v. opniY misseb &c. [1882] 

[3073 Several cases were cited in the course of the arguments ; but it 
seems to us tliat none of them contain any authoritative ruling upon this 
point. They contain mere expressions of opinion supporting either the one or 
the other view of the question. 

Neitlier have we been able ourselves to find any case in point. The 
question, therefore, comes on for decision for the first time before us. 

We are of opinion that Die decision of the Munsif upon this point is not 
correct. Section 6, Act VI 11 of 1869, says Every ryot who shall have 
cultivated or lield land for a period of twelve years shall have a right of occu- 
pancy in the land so cultivated or held by liirn, whether it bo held under pottah 
or not, so long as ho pays the rent payable on account of the same.” It is 
clear from the language of the section that for the acquiring of the right of 
occupancy two conditions only are necessary, viz., (l), the cultivation or hold- 
ing of land for a period of twelve years ; and (2), that the person holding or 
cultivating the land should be a ryot. No doubt in many cases the fact of 
non-payment of rent would be a valid ground for holding that the land was 
held not as a ryot hut as a tres))asser. But where, notwithstanding non- 
payment of rent, the holding or cultivation as a ryot is established for twelve 
years, the essential conditions of the section are fulfilled. The Munsif was of 
opinion that the words “ so long as he pays the rent payable on account of the 
same” show that the payment of the rent is an essential requisite for the 
acquiring of the right of occupancy. But he is mistaken in this, because the 
section says that a ryot, etc., shall have a right of occupancy so long as he pays 
the rent, etc.; i.e., a ryot who fulfils the two conditions mentioned above shall 
have a right to occicpy the land (which means he cannot be evicted against 
his will) so long as he pays rent, etc. Therefore, the acquiring of a right of 
occupancy is dependent only upon the two conditions mentioned above, but the 
maintaining of it is further dependent upon another condition, viz., payment of 
rent. 

It was contended that it would be anomalous to hold that, although a right 
of occupancy may be acquired by a ryot who has not paid any rent, yet the 
moment it is acquired it would bo extinguished if the payment of the rent be 
withheld. But [308j reading s. 6 along with ss. 22 and 52 of the Bent Act, 
it would appear that the construction we adopt is not open to this objection. 
No doubt non-payment of rent works as a forfeiture of the rights of occupancy 
and renders a ryot^ whether he has a right of occupancy or not, liable to be 
evicted (see s. 22). But a ryot having a right of occupancy cannot bo evicted 
otherwise than in execution of a decree or order under the provisions of the 
Bent Act. Therefore, before a landlord can really reap the benefit of 
the forfeiture of a right of occupancy incurred by non-payment of rent, ho 
must bring a suit to eject the ryot, . and whenever such a suit is brought, the 
ryot will have the power to prevent the forfeiture by paying the arrears of rent 
under the provisions of s. 52. In this respect s. 52 makes no difference 
between an occupant and non-occupant ryot. Both have the same privilege 
of preventing eviction by the payment of the arrears of rent within a certain 
time. 

For these reasons we are of opinion that the defendants are ryots posses- 
sing a right of occupancy. The decrees of the lower Courts are, therefore, set 
aside, and the plaintiffs’ suit dismissed with costs throughout. 

This judgment governs Aj). Decrees Nos. 1693 to 1697. 

Hctclean, J. — 1 concur in dismissing the xjlaintiff ’s suits. 
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The position of the defendants as tenants since 1265 (1858-59) is 
conclusively established by the decision of this Court, dated 23rd July 1877 ; 
and , although there are some passages in that decision which may have led 
the plaintiffs to suppose that the defendants could not successfully set up a 
right of occupancy, I am unable to find authority for the proposition that an 
occupancy tenant (ryot) who, from any cause, has not paid his rent during his 
occupancy, can be ejected save under a decree for arrears. It seems clear to 
me that an occupancy right is the right resulting from the connexion 
between the occupying tenant and tlie land wliich ho occupies for a si>ace of 
twelveyears. ” Narmdm Narayan Boy Choiodk)^ v. Ishan Chandra Sen (13 
B. L. R., 274, sec p. 289 per Jackson, J.). It is no doubt true that the right which 
is acquired by occupation as a tenant must be maintained by payment of rent, and 
[809J that on “ the tenant failing to do so either from inability or from 
unwillingness the possession returns to the proprietor, the contract between him 
and his tenant being no longer in force Prosono Koomar Tagore v. Rammohun 
Doss (S. D. A., 1855, p. 14). But the law provides for the reentry of the 
landlord in a particular manner, viz., by ejectment upon a decree for arrears 
under the provisions of s. 22, Bong. Act Vlll of 1869, subject however to the 
occupying tenant’s privilege of avoiding the ejectment by payment within 
fifteen days uf (s. 52, Beng. Act VIIT of 1869). 


In this view of the law I find that the defendants are not liable to be 
ejected under notice. 


Appeal allowed. 


[9 Cal. 309] 

APPELLATE CIVIL. 

The 1st August, 1882. 

Present : 

Mr. Justice Wilson and Mr. Justice Field. 


Futtehma Begum and others Plaintiffs 

versHJi 

Mohamed .\usur and others Defendants." 


Second Appeal — Findings of fact — Procedure of the Iliph Court — 
Interest — Mortgage boiul. 

Where the lower Appellate Court has clearly misapprehended what the evidence before 
it was. and has thus been led to discard or not give huificieiit weight to important evidence, 
and to give weight to other evidence to which it is not entitled, and ha& thus been led not 
into any mere incidental mistake, but totally to misconceive the case, the High Court will 
interfere in second appeal, though it ie not the ordinary course of procedure for it to interfere 
in such cases with any findings of fact which have been arrived at by the lower Appellate 
Court. 

In a suit on a mortgage bond the plaintiffs arc entitled to recover the agreed rate of 
interest without any deduction. 

This was a suit for the recovery of Rs. 1,000 as principal, and a further 
sum as interest due on a bond' executed by defendant No. 1, Mohamed Ausur, 
and his deceased wife Shurifunnissa Bibi on the 29th Choitro 1274, corres- 

• Appeal from Appellate Decree, No. 496 of 1881, against the decree of T.M. Kirkwood, 
Esq., Judge of Mymensiiig, dated the 29th December 1880, reversing the detu-ee of Baboo 
Nobiu Chundor Cihosc, Subordinate Judge of that district, dated the 29th March 1880. 
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pondinf,' with tJio lOtli Apiil [310] 1808, in favour of one Khotiza Sultan, the 
sister of the first two plaintiffs, and the inotlier’s sister of the tiiird plaintiff. 

Ori^,nnally separate suits wore broupfht by plaintiff's Nos. 1 and 2 in the 
Bazit])ur Munsif’s Court, in the year 1875, for their separate shares in this 
debt, of which they eacli claimed a 5-J-anna share. The Munsiff’ in both cases 
decreed the claims, but the Subordinate Judf^e, on appeal, reversed that judg- 
ment, both on tlie merits and also on the ground that the plaintiff ’s could not 
sue separately, the bond being one and the same. The two plaintiffs then 
proforreil a special appeal to the lli.i^h Court, when all tJie proceedings wore set 
aside, and they wert^ directed to bring a joint suit, if so advised, on condition 
of their depositing the costs of the respondents in all Courts within two 
months. The Subordinate Judge’s order was dated the 11th July 1876, and 
the High Court's conditional order was passed on the 3rd July 1877, .and that 
was made absolute on the 3rd Sej^teinber following, all costs having been 
deposited. The |)resont suit was instituted on the 30tli May 1879 in the Court 
of the Subordinate Judge. 

Several issues wei*o raised by the defendants, and amongst them were the 
following: — 

(1) Whether the suit could be maintained in the .absence of a certificate 
under Act KXVlf of 1860. 

(2) Whether the suit was barred as res judicata by reason of the judg- 
ment of the A[)poIlate Court in the forrnei* suit. 

(3) Whether, assuming tho order to withdraw the former claim to have 
been unjustly made, a second fresh suit could lie. 

(4) Whether by reason of a portion of the money covered by one and 
the same bond not having been included in the former claim, the same should 
not now bo held to have been rolimjuished. 

(5) Whether tho suit was not barred by limitation. 

- (6) Whether the plaintiffs wore the rightful heirs of Khotiza Sultan, 
and whether tho solenaina was .a bond fide document. 

(7) Whether the money bond was genuine, and the loan had been 
actually advanced. 

Tho Subordinate Judge found that a certificate under Act XXVII of 1860 
had been granted ; that the suit was not barred as res judicata as the decision 
had been set aside bv tho High Court; and also decided the fourth and fifth 
[311] issues in feivour of the plaintiffs. He also found that plaintiffs Nos. 1 
and 2 were tho heirs of Khotiza Sultan, who each of them taking a 54-ann.a 
share had given up by a deed of agreement a o-anna sh.are to the plaintiff 
No. 3, who was tho son of the first plaintiff. 

With regard to the bond he held it proved that defendant No. 1 and his 
wife had borrowed Rs. 1,000 from Khotiza Sultan, the bond being executed on 
behalf of the wife by one Amzad, by virtue of an .am-mokhtarnama, and that 
the i)roperty was mortgaged for the debt. Tho bond w.as duly registered. He 
accordingly decreed the suit with costs. 

On appeal this decree was set aside by the District Judge, and the defen- 
dants were awarded their costs in both Courts. 

The plaintiffs now prefened a special .appeal to tho High Court. 

Mr. Evans, Moonshi Mahomed Yusoof and Baboo (firish Chandra Chow- 
dhry for the Appellants. 

Mouhi Sera j id Islam for the Respondents. 

The Judgment of the Court (Wilson and Field, JJ.) was delivered by 
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Wilson, J — It ia not the ordinary course of procedure for tliis Court to 
interfere in 2nd appeal with any findings of fact which have been arrived at 
by the lower Appellate Court ; but we are w'ell within the scopo of the authori- 
ties in holding that where the lowei’ Appellate Court has clearly misappre- 
hended what the evidence before it was, and has thus been led to discard or 
not give sufficient weight to important evidence, and to give weight to other 
evidence to which it is not entitled, and has thus been led not into any mere 
incidental mistake, but totally to misconceive the case, this Court may inter- 
fere. Now in this case there were several material questions to he decided ; 
the first was whether the bond sued ui)on was executed by Ausur. As to that 
the Judge of the lower Ai)])ollate Court said in his judgment at p. 15 of the 
Paper Book : “ It api)ears to me that the evidence as to Ausur’s signature to the 
bond is most unsatisfactory, and that that signature is in no way proved ; (s. 67)'*** 
Evidence Act.” If that finding stood by itself it might piobably he that we 
should not interfere with it, [312] but it clearly refers to an earlier paragraph 
in the judgment, and that earlier paragrapli shows that the reason why the 
lower Appellate Court was dissatisfied with the evidence of the witnesses was 
that he did not think they wore juesent at the time, for he observes that not 
one of them says that ho saw' Ausur execute the bond ; in other words ho 
understands them not as speaking of something which was done while they 
w^ere present, but of a transaction, the description of wliich they had hefird 
from others. It a])pears to us that this is a clear misapprehension on the part of 
the Judge, and that these witnesses clearly intended to speak as of a thing they 
had themselves seen. That seems to us clear fi*om their direct examination, 
and in the case of several of them it is made still more clear from their cross- 
examination, from the tenor of which it seems to us tliat all parties present 
at the trial understood that they were speaking of a transaction efiected in 
their presence. This misapprehension on the i)art of the Judge in the lower 
Appellate Court justifies us in remanding the case for him to reconsider his 
finding upon that point. The next point is as to the execution of the bond by 
Arnzad on behalf of Shurifimnissa. As to that the case stiinds on precisely 
the same footing as it does as regards the execution of the bond by Amzad. 
Then there rom«ains the question as to the existence of the mokhtarnama, under 
which it is said tliat Amzad executed the bond on behalf of Shurifimnissa, and 
there the Judge in the lower Ap])ellate Court appears to us to have iigain 
fallen into somewhat similar errors. Tire most imi)ortant w’itness as regards 
this is Gour Chunder Dass, and the leaimcd Judge distrusts the evidence of 
this witness as to the mokhtarnama on the ground that it was not produced in 
the 1875 suit. That is an observation that w’ould be entitled to great weight 
if it was suggested that it had been fabricated since 1875, but wlien it is clear on 
the evidence that it existed long before 1868, it appears that the Judge has been 
seriously misled. Then, again, speaking of the evidence of the saino witness, ho 
says that according to him the mokhtarnama wasgivenby Shurifunnissaonlyand 
not by her and Ausur ; and in this ho finds a descroi)ancy hetw'een the evidence 
of this and the other witnesses. That is also clearly a mistake. The witness 
only says that a mokhtarnama on the part of Rhurifunnissa was produced, and he 
is [318J speaking of a time at which the only question of tlie slightest importance 
would be whether it was executed by Shurifunnissa. Ausur the husband went 
there to execute for himself, and the question w^as how was the wife represented. 

Proof of signature and * [Sec. 07 : —If a document is alleged to be signed or to have 
hand- writing of person boon written wholly or in part hy any person, the signature 
alleged to have signed or or the hand-writing of so much of the document as is alleged 
written ^document ^pro- to bo in that person’s hand-writing must be proved to be in his 
duced. hand- writing.] 
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Then according to him the mokhtarnama on his behalf is produced to prove 
lier authority for the execution of the bond. There is, therefore, a clear 
misapprehension on tlie part of tlie Judge as to the meaning of this evidence. 
Then speaking of the same document ho says that one of the witnesses, 
Mohurrum Mir, to whom a powei* was given to register the document, and who 
may have been presumed to have some acquaintance with its contents, has 
been examined, but lias not been asked a word about it, while it appears on 
the ovlBence that Mohurrum was examined about it, and made certain state- 
ments concerning it. These seem to be the considerations which led the 
Judge of the lower Appellate Court to reject the truth of the story as to this 
mokhtarnama, and as tliey seem to us to be founded on mistakes of fact, the 
learned Judge should have an ojiportunity of reconsidering his views. In 
remitting the case to him and asking him to reconsider his findings, we think 
it right to point out that the matters mentioned by him at page 18 with regard 
to the registration in 1868, and the use of the mokhtarnama during the same 
year, and the other evidence in the case as to the existence of this document 
at and about that time that these matters appear to us entitled to very great 
weight. 

The case will, therefore, go back to the Judge in the Court below for 
reconsideration. That being so, it becomes necessary to deal with two 
questions that have been raised before us — one the question of certificate, and 
the other the question of interest. If the ultimate finding in the lower 
Appellate Court should bo still in favour of the defendants, these two questions 
do not arise ; otherwise they do. It was held in the lower Appellate Court 
that this suit could not be maintained for want of a certificate to the estate of 
Babia. But on the facts of the case it does not appear to be so, 
because, under the exception in the section in question, no certificate is 
required when there is no doubt as to the title of the party claiming the 
money. Section 2, Act XXVII of 1860 says : “ Unless the Court shall be of 

opinion that payment of the debt is withheld from fraudulent or vexatious 
motives, and not [314] from any reasonable doubt as to the party entitled." 
Now if the plaintiff’s story be true, then the defendants who deny their liability 
must be acting fraudulently, as there can be no reasonable doubt that all the 
parties who may be entitled to these sums of money are plaintiffs in the suit. 
Then the question of interest arises in this way. The Judge says (page 13 of 
the Paper Book) : “ But for my finding on the certificate matter, and sup- 

posing the bond to be genuine, I should allow 18 per cent, per annum interest 
from the 10th April 1868 to the 10th October 1868, and (as damages) six per 
cent, per annum from the date on which the 1875 suit was instituted, to the 
date of decree in the present suit ; ’’ and so on : that is to say, he disallows the 
interest Jit the rate agreed in the bond for a certain very considerable period. 
That, it appears to us, is wholly irregular and contrary to law. If the bond 
be genuine, the plaintiffs are entitled to recover the agreed rate of interest 
without any deduction. It would be a grave injustice if it were not so, as the 
defendants would thereby be allowed to keep the money in their pockets with- 
out paying interest for it. The costs will follow the result. 

As the case has been pending for a very long time, the record will be sent 
down at once. 

Appeal allowed and case remanded, 

NOTES. 

[This case which was referred to in (1885; 7 All. 649 ; (1885) 12 Cal. 663 (565) was 

overruled by the Privy Council in 1H90) 18 Cal. 23. 
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[ —7 Ind. JuF. 415 ] 

[3ia] APPELLATE CIVIL. 

The 9th Aiujiisty 1882. 

Present : 

Mr. Justice Mitter, Officiating Chief Justice and 
Mr. Justice Maclean. 

Ananda Bibee ilaintiff 

versus 

Nownit Lai and another Defendants.'*' 

Himlti Law — Inheri tance — Mitakshara — Duuffhicr-i n-law. 

Under the Mitakshiira and usages obtaining in the district of Beliar a daughtcr-in-law, 
who.se husband ha.s predecea.sed his father, is not in the lino of heirs of her father-in-law. 

Per Mitter, J. — a daughter-in-law, not being a joint owner with her father-in-law, 
cannot after his death take his estate by right of survivorship. 

This suit was instituted on the 10th May 1879. The plaintiff, the widow of 
Mangli, who predeceased his father Gocul Chand, whoso father Muni Lai was 
the son of one of two sisters Dukho Bibi and Sukho Bibi. The defendants were 
the representatives of Lai Bahadur and Rain Bahadur, the two brothers of 
Dukho Bibi and Sukho Bibi. 

The plaintiff alleged that by a deed of gift, dated the 17th Magh 1 195, F.S. 
(8th Feb. 1788) Lai Bahadur and Ram Bahadur had granted tlio ancestral 
property in dispute to thoir sister Dukho Bibi, and had put her in possession 
of it ; that on her death Muni Lai had come into possession, and on liis death 
Gocul Chand had come into, and hold possession till his death in 1280 (1873); 
and that since then the plaintiff had been, and still was, in possession. That 
by an order, dated the 14th December 1878, in a mutation proceeding under 
Beng. Act VII of 1876, an application by her for the registration of Jicr name 
as proprietor had been rejected, and the names of the defendants had been 
ordered to be registered. 

She claimed that on her right as proprietor being established, her posses- 
sion might be confirmed. 

The plaintiff did not produce the deed of gift, but alleged that it had been 
fraudulently taken from her possession by the first defendant. 

The defendants denied the gift .sot up, and the alleged wrongful [ 818 ] 
abstraction of the deed. They alleged that possession of the land had never 
been parted with by their ancestors or by themselves, and also that Gocul 
Chand had been their servant. They further questioned the plaintiff’s title as 
heiress of her father-in-law Gocul Chand. 

Three issues wore framed by the lower Court — 

— As to the plaintiff’s right as heiress of her father-in-law. 

2nd. — As to the truth of the alleged gift to Dukho Bibi and the abstrac- 
tion of the deed. 

Srd. — As to the plaintiff’s possession and that of her ancestors. 

Except as to the alleged abstraction of the deed of gift by the first defendant, 
the lower Court found in favour of the plaintiff on the second and third 
issues, but found against her on the first. The suit was therefore dismissed. 

• Appeal from Original Decree, No. 212 of 1880 against the decree of Baboo Koylash 
Chunder I^Iookcrjoc, Officiating Second Subordinate Judge of Mozufferpore, dated the 18th 
May 1880. 


4 CAL.— 116 
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The plaintiff appealed to the High Court on the issue found against her, 
and the defendants filed a cross appeal. 

Baboo Guru Dass Banner jcc and Baboo Golap Chunder Sircar for the 
Appellant. 

Baboo Hem Chunder Bannerjee and IVIunshi Mahomed Fwsoo/ for the 
Respondents. * 

The following Judgments were delivered : — 

Mitter, J., after referring to the facts and evidence, continued as 
follows : — 

The possession of the disj)uted inouzah hy Gocul Chand and his father is 
not therefore shown by any evidence to have been permissive. Whether this 
possession was referahle to the title derived under the alleged deed of gift to 
Dukbo Bibi is not made clear upon the evidence. Tf the plaintiff’s allegation 
of the abstraction of the deed of gift from her hy the defendant No. 1 be not 
correct, then there is no evidence to connect the possession of Gocul Ohand 
and his father with the title under the alleged deed of gift. The lower Court 
has rejected this part of the plaintiff ’s story. 1 see no reason to dissent from 
that opinion. 

But sUthough the title under the deed of gift is not proved, the possession 
of Gocul Chand and his father for more than [317] twelve years being 
estEiblished, and it being not sliown that that possession was with the permis- 
sion of the defendants and their ancestors, it seems to mo that we must hold 
that Gocul Chand had a good title to this property. 

This brings us to the (piestion of the Hijulu law raised in the case, viz,, 
whether, aft('r the death of Gocul Chand, the plaintiff’ can claim any right to 
the disputed property entitling her to the possession of it as against the 
defendants. 

As to the (piestion of possession afteu* Gocul Cluind's death it seems to me 
to be clear upon the evidence that it remained with the plaintiff till the Land 
Registration order was passed. The Sub-Judge says that the possession of 
the plaintiff' “ is not yet extinct ” ; but it is difficult to understand how it can 
be said, after the adverse order was passed under the Registration Act under 
s. 59, that the ])hiintiff”s ])ossession continued. The present suit may, under 
the Rulings of tliis Court, ho considered as one for recovery of possession. 
Upon the face of th(5 plaint it is clear that the idaintiff, at the time of the 
institution of the suit, c(jidd not have been in possession, and if she can make 
out her title she, in my opinion, would bo entitled to a decree for possession. 

As regards the title of the plaintiff’ derived from Gocul Chand it has been 
contended before us (l) that a daughter-in-law, under Mitakshara law, is 
entitled to inherit ; (2), that, supposing that she is not in the line of heirs, the 
plaintiff’ is entitled to the property in dispute hy right of survivorship, as she, 
during Gocul Chand’s lifetime, was a member of a joint Hindu family with 
him ; and (3), that, supposing that these contentions are not valid, the plaintiff 
having undoubtedly a maintenance charge upon the disputed property, is 
entitled to the possession of it, and to have her title declared as against the 
defendants, who h ive no sort of right to it. 

We shall deal with tliese three questions in the order in which they have 
been raised before us. 

On a careful examination of the digests of Hindu law which are considered 
of authority in the district from which this case comes, I am clearly of opinion 
that the daughter-in-law is not in the line of heirs at all. 

The authorities most respected in Bohar are the Mitakshara [818] and 
the Viramitrodaya. It was contended before us that, according to the Mitak- 
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shara, a daughter-in-law is entitled to succeed as a gotraja sapinda. It has been 
settled now by more than one decision that the word sapinda is used by the 
author of the Mitakshara in the chapters on inheritance, in the same sense in 
which it is defined by him in the Achara Kanda, /.e., in chaj)ters on Rituals. 
See Lalkcbhai Bapubhai v. Mankwvnrhai (I. L. E., 2 Boin., 388); also 
Bharmangq 0 )da y, Budraj^gavda (1. L. B., 4 Bom., 181); and Umaid Bahidiiry, 
Udoi Chand (I. L. R., 6 Gal., 119). It has been contended that, according to 
this definition of sapinda, a daughter-in-law comes within that class, and that 
as the author of the Mitakshara in part 11, chapter II, s. »0, page 1 lays down, 
“ if there be not even brothers’ sons, gotrajas share the estate, (lotrajas are 
the paternal grandmother and sapindas and sanianadakas” — all female sapindas 
succeed gotrajas. But tliis contention cannot bo maintained in the face 
of paras. 3, 4 and 5 of the same section. Para. 3 says that on failure of the 
paternal grandmother, the lieirs are samana-gotraja sapinda ; then in para. 
4 the author thus explains the rule laid down above : “ Hero, on failure of 
the father’s descendants, the lieirs are successively the paternal grandmother, 
the paternal grandfather, the uncles and their sons then pju a. 5 says : “ On 
failure of the paternal grandfather’s line, the paternal great-grandmother, the 
paternal great-grandfather, his sons and their issue inherit. In this manner 
to seventh degree' must be understood the successitm of kindred belonging to 
the same family generally.” 

In these passages the author of the Mitakshara lays down a compact 
series of heirs from the father down to the issues of the great-grandfather 
entitled to succeed as sapindas. There is no room for introducing the wives 
of the sapindas as heirs in this compact scries. For instance, on the failure of 
the father’s descendants, tfie paternal grantlmother succeeds. This being an 
inflexible rule, the wives of the father’s descendants cannot have any place in 
the compact series of heirs from the father down to the grandmother. If the 
contention under consideration were coi-rect, then, in a competition between 
the paternal grandmother and a bi’other’s widow, the latter would be entitled 
to inherit, but in the C319] face of the positive rule laid down in jiaragraph 4, 
a brother’s widow cannot have any claim to inheritance in preference to the 
paternal grandmother. The same observations will a])ply to the wives of the 
descendants of the ])atneral grandfather. 

But it has been contended that paragraphs, 3, 4 and 5 cited above do not 
exhaust all the sapinda heirs ; they only lay down that collaterals, who are 
the descendants of the father, grandfather, and great-grandfather, two degrees 
removed, are entitled to the inheritance in the order laid down in them ; and 
that the other sapindas would come in under the class gotrajas. The words 
“descendants and sons” used in these paragraphs have been held in the decision 
of Mr, Harrington, quoted in BntcJicpuUij Diitt Jha v. Baj under Nuvani Rac 
(2 Moore’s I. A., 132), as used in their generic sense, moaning descendants 
generally. Mr. Harrington says : “ The term or son, in the Mitakshara 

and its commentary the Sabodhene, is frequently used as a generic term for male 
issue or descendant, and must be so construed in several parts of the Mitakshara, 
or the grandson, as well as the great-grandson would be excluded from the 
immediate succession, though acknowledged in every system of Hindu law to 
represent their deceased father and grandfatlier, and entitled wdth sons to 
share the estate of a person leaving sons, grandsons, and great-grandsons, the 
father of the grandson, and father ami grandfather of the grandson being 
previously dead. This principle appears to be recognized in the Mitakshara and 
both its commentaries, in tlie tliird ])aragraph of the introductory section and 
notes referring thereto. (See page 238 of Mr. Colebrooko’s Translation.) In 
that paragraph, after stating that the * wealth of the father, or of the 
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paternal j*ranclfather, becomes tlio property of bis sons or of his grandsons in 
right of tlieir being his sons or grandsons, and this is an inheritanoe not 
liable to obstruction,' it is immediately added, * but property devolves 
on parents or uncles’ brothers and tlie rest, upon the demise of the 
owner, if there be no male issue, and thus the actual existence of a son and the 
survival of owner are impediments to the succession, and on their^peasing, the 
property devolves on the successor, in right of his being uncle or brother ; 
[320] this is an inheritance subject to obsti-uction. The same holds good in 
respect to their sons and other descendants.’ Hero it is manifest the words 
translated ‘male issue’ and a ‘son’ were not meant to exclude grandsons before 
mentioned, and the two commentators agree in construing the last clause to 
intend ‘the sons or other descendants of the son and grandson.’ The same 
construction must, I think, be put on tlie words ‘sons’ and ‘issue’ (putra and 
sunaoa), in tlie 4th and 5tli paragraphs of the fifth section, and second chapter 
of the Mitakshara, and this interpretation is indeed indicated by expressions 
in the same paragraplis, oiz., ‘on failure of the father’s descendants’ (santana), 
and ‘on that of the paternal grandfather's line’ (santana). To adopt the 
construction proposed by the ajjpellant would be to cut off all the descendants 
below the grandson of tlie father, grandfather and every other ancestor, and 
would render nugatory the provisions in the Mitakshara, as well as in the other 
books of law which expressly state ‘ the succession of kindred belonging to the 
same family, and connected by funeral oblations to the seventh degree, or if 
there be none such, the succession devolves on kindred connected bv libations 
of water, and they must be understood to reach to seven degrees beyond the 
kindred connected by funeral oblations of food, or else as far the limits of 
knowledge as to birth and name extend.’ (See Translation of Mitakshara, part 
II, chap. If, sec. V, paras. 5 and 6)”. 

If this be the correct meaning of the words, “sons and descendants” as 
used in paragraphs 3, 4 and 5, it is quite clear that they contain an exhaustive 
enumeration of all the sapindas, and the females, excepting those that are 
enumerated by name, would be necessarily excluded. But, according to the 
spiritual benefit theory, which, in the opinion of the author of the Viramitro- 
daya, determines the position of gotrajas and other heirs the words “ sons or 
descendants” would include only grandsons and great-grandsons. According 
to Apararka, a digest writer of later date than the Mitakshara, the word 
“sons or descendants” include only sons, grandsons and great-grandsons. See 
Tagore Law Lectures, 1880, p. 1548. If this latter view be correct, then no 
doubt paragraphs 3, 4 and 5 cited above would not be an exhaustive enumera- 
tion of the sapindas. But the last words [321] of paragraph 5, viz., “ in this 
manner must bo understood the succession of samanagotra sapindas,” 
indicate the mode in which the list of enumeration is to be completed. 
If we are to complete the list by following that mode, then the wives of 
sapindas would have no place in thai list. 

Then again the author of the Mitakshara is a very strong advocate of 
woman’s right ; he has gone to the length of laying down that where women 
inherit their right is absolute. If in his opinion the wives of sapindas were 
entitled to succeed, ho would have certainly expressly indicated his opinion in 
the section treating of the succession of gotrajas. 

There is one more consideration arising from the passages cited above, 
which, in my opinion, almost conclusively shows that it was not the intention 
of the author of the Mitakshara to confer any heritable rights upon female 
sapindas ne t specifically mentioned. It is thus an unmarried daughter of any 
ancestor within six degrees would bo entitled to inherit as a sapinda according 
to the contention under our consideration. Thus, for instance, an uncle’s 
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unmarried daughter would be entitled to inhorit in preference to a brother’s great- 
grandson, and supposing she dies after marriage leaving a son, that son, who 
is merely a bandhu of the last male owner, would obtain the property, although 
there is a samanagotra sapinda in existence. This could never have been the 
intention of the author of the Mitakshara ; because, according to the scheme 
of succession laid down by iiim, a bandhu has no heritable rights in the 
presence of a gotraja, however remote his connection may he with the deceased. 

Then, again, a married daughter of a sapinda would not be in the line of 
heirs at all, because she would not be a samamn- otra sapinda, neither would 
she come within the category of bandhus, because it is admitted that the class 
of heirs indicated by the term bandhu includes males only. Tt seems to me that 
it could not have been the intention of the author of the Mitakshara to make , 
such a distinction between a married and an unmarried female sapinda relative. 
In the one case she would occui)y a very high position in the line of heirs ; in 
the other, she would be nowhere. 

For these reasons it appears to me that, on the Mitakshara [322] itself, 
there is no foundation for the contention that the wives of the sapindas are 
entitled to inherit as sapindas. 

Whatever doubts there may be as to the validity of the contention under 
our consideration with reference to the Mitakshara, the Viramitrodaya is clearly 
against it. The author of tlio Viramitrodaya in chapter 111, part 7, treats of 
the succession of gotrajas. lie quotes paragraph 1, chapter II, section V of the 
Mitakshara as defining who the gotrajas are. Then he refers to the opinion of 
the authors of the Srnriti Chandrika and Dayabhaga to the effect that the 
term gotraja is a compound denoting males only ; then lie controverts this 
opinion. Having controverted it ho says : “ According to the previously cited 

interpretation put upon the text of Sriiti (therefore women are devoid of the 
senses, etc.) by the venerable Vid yaranga in that text Sruti does not refer to a 
prohibition of inheritance, and therefore no difficulty arises, nor is any 
explanation necessary. But it should be remai'ked that how can that inter- 
pretation be accepted when it is in conllict with the text of Baudhayana. 
Granting that the word Indriya does mean the Soma juice in conformity with 
the context, yet, inasmuch as there is an absence of another text declaring the 
incax)acity of females to inhorit, and as it is not possible for the present Srnriti 
to be unsupported, and as therefore the inference of the existence of a prohibi- 
tion is necessary to justify the assertion of a fact, viz., (that females are deemed 
incompetent to inherit), wo should explain the present text just as in the 
instance, ‘ therefore an unknown embryo being killed (a man becomes) 
murderer of a Brahmana.’ " 

A few words of explanation are here necessary to explain the above 
passage. The text of Baudhayana, referred to above, is to the following effect : 
“A woman is not entitled to inherit, for thus says the Veda. Females and 
persons deficient in the organs of sense are deemed incompetent to inherit.’* 
This Vedic text Vidyaranya, a commentator on the Taittiriya Veda, interpreted 
in a different way, so that it would have no reference to inheritance. 

Eeferring to this interpretation, the author of the Viramitrodaya says 
that this interpretation cannot be accepted, because it is in conflict with the text 
of Baudhayana. Then he argues that [323] supposing the interpretation of the 
Vedic text of Vidyaranya is correct, it must be presumed that there is another 
text in the Sruti justifying the exclusion of the females, for a text of Srnriti 
must have a text of Sruti to support it. The existence of a text of Sruti in this 
instance must be presumed in the same way as in the instunco of the text of 
Srnriti to the effect, therefore an unknown embryo being killed, etc., etc,” 
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According to the opinion of Viraiiiitrodaya, therefore, women are not 
generally entitled to succeed unless they are specially mentioned. A daughter- 
in-law is not one of these enumerated female heirs as given in the Viramitrodaya. 
The author of the Viramitrodaya expresses the same opinion in another passage, 
see page 17/5 of Baboo Gohip Chimder Sirkar’s translation. It is to the 
following oilect : “ As for the text of Sruti, viz., ‘ therefore women are devoid 

of senses and incompetent to inherit/ and for the text of Manu based upon it, 
viz., ‘ indeed the rule is that women are always devoid of senses and incompe- 
tent to inherit,’ these are both to be interpreted to refer to those women whose 
right of inheritance has not been expressly declared.” Then again in another 
passage in page ‘244, the author of tlie Viramitrodaya expressly lays it down 
that a dauglitor-in-law is only entitled to maintenance and not to inheritance. 
He says, “ but the daughter-in-law and others (of the same sex) are entitled to 
food and raiment only, for tlie nearness as a sapinda is of no force when it is 
opposed by express texts. Since a text of the Sruti declares : ‘ Therefore women 
are devoid of senses and incompetent to inherit, ’ and a text of Manu founded 
upon it says, ‘ indeed the rule is that devoid of the senses, and incompetent to 
inherit, women are useless.’ I’he conclusion arrived at by the author of the 
Smriti Chandrika, Haradatta and other southern commentators as well as by 
all the Oriental commentators, such as Jimatavahana, is that those women 
only are entitled to inherit, whose right of succession has been expressly men- 
tioned in texts such as ‘ The wife and tlie daughters also, etc.,’ but that others 
are certainly prohibited from taking heritage by the texts of Sruti and of Manu.” 

The learned pleaders for the plaintifl, appellant, furtlier relied upon 
passages from Nirnaya Sindhu, Ballambhatta, Subodhini and [324] Bai- 
jainti. In none of these works on Hindu law is there anv authority for 
the broad contention that all female sapindas are entitled to inherit. All that 
can be said on their authority is, that some of them have enlarged the list of 
female heirs entitled to succeed. Of these the daughter-in-law is mentioned 
as one of the heirs in Baijainti, in Ballambhatta and Nirnaya Sindhu. This 
last mentioned work treats of Eiluals, and is therefore hardly entitled to any 
authority on a question of inheritance. Kamalakura, the author of Nirnaya 
Sindhu, is also the author of Vivada Tandava, a treatise on the law of inheri- 
tance. In tliis latter work he in most emphatic words deprecates the heritable 
rights of women other than those expressly enumerated as heirs. Sea Tagore 
Law Lectures of 1880, page 664. Baijainti’s and Ballambhatta’s opinion being 
not in accordance with the usage obtaining in Behar and the North-Western 
Provinces, as will be shown hereafter, cannot be followed in preference to the 
Vironiboddy. 

Before examining the decided cases upon this point it may be noticed here 
that of the European text writers. Sir Thomas Strange, in Vol. I, page 146, lays 
down broadly that, “ according to the general principles of Hindu law, the sex 
is not entitled to inherit except in a few spccilied instances. West and 
Bublor discuss this question, and are inclined to the opinion that, in countries 
governed by the Mitaksliara law, wives of sapindas are entitled to inherit as 
sapindas. 

As Smriti Chandrika and Dayahhaga are quite clear upon the point [i.e., 
their opinion is against the contention of the appellant), we shall not refer to 
any cases decided in accordance with these two digests. Wo shall not also 
refer to any Bombay cases, because the law upon the subject has now been 
settled in that Presidency by the decision of the Judicial Committee in the case 
of Lalluhkfii Bapahkai v. Cassibai (1. L. i*., 5 Bom., 110). This last men- 
tioned decision is entirely based upon tlie usage obtaining in the Presidency 
of Bombay. Their Lordships distinctly say that the Mitaksliara is silent upon 
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the point. They are also of opinion that the contention is not sound according 
to the Yiramitrodaya. 

Of the cases decided by this Court and the late Sudder Dewany Adawlut 
of Calcutta, we find instances in which the right of inheritance [326] 
of the wife of a deceased sapinda was not sot up, although if it had been 
set up it would have materially affected the decision of the Court. For 
instance, in Baboo Shewsakai Singh v. Balwunt Singh [S. D. A. (1858) 400J , 
the competition to inheritance lay between a daughter’s son and a daughter- 
in-law. The daughter-in-law’s right was put upon the question of fact, 
whether or not her husband survived his father. Similarly in Maharajah Ram 
Kissen Singh v. Rajah Sheonundun Singh (23 W. R., 412), the daughter-in- 
law’s right was not set up. It is quite clear, if it could have been set up 
successfully in that case, the plaintiff would have been defeated, because he 
was a more bandhu. In determining a question of usage, it seems to me that 
instances, where the particular usage in dispute was not set up, although it 
was of the utmost importance to set it up, are of great value. Such instances 
afford a very satisfactory basis for tlie conclusion that the usage in dispute is 
not really in existence. The Full Bench decision in Lola Jot Lai v. Durani 
Kooer (B. L. E. Sup. Vol., 67), and the Full Bench case cited at page 669 
of Tagore Law Lectures of 1880 by Baboo Eaj Koomar Surhhadhikari, are also 
instances of this kind. The questions for decision in these cases were, whether 
the step-mother and the step-grandmother were heirs according to the 
Mitakshara law. It was decided tliat they do not come within the purview 
of the texts relating to the succession of the mother and the grandmother. It 
was not contended that, althougli they did not come within those texts, still 
they were entitled to inherit as sapindas. 

In Mussamnt Soodesow. Bishe^ishur Singh ( S. D. A., N.-W. P., 1864 
Vol. II, 375) it was decided that a sister-in-law (deceased brother’s widow) is 
not in the lino of lieirs according to the Mitakshara law. See also Thakooranee 
Deo Koonwur v. Thakooranea Gumbheer Koonicur (S. D. A., N.-W. P., 
1864, Vol. II, 284). In Alussamut Murachee Koour v. AltisHamut Ootma Koour 
(S. I). A., N.-W. P,, 1864, Vol, I, 171), it was decided that a daugditer is 
entitled to succeed in preference to a son’s widow, wlio is only entitled to 
maintenance. In Dilraj Koonwur v. Sooltan Koonicur (S. D. A., N.-W. P., 
1862, Vol. I, 240), it was held that a son’s widow is not an heir according 
[326] to the Mitakshara law. The last case upon the point is the decision of 
the Allahabad Court in Gauri Sahai v. Rukko (1. L. E., 3 All., 45). This case 
clearly lays down that, of the females, none but those that are specified by 
name are entitled to succeed. Against this consensus of opinion as expressed 
in these cases there' is a solitary decision of the Court of the N.-W. P., 
which may be considered to lend some support to the contention of the appel- 
lant. It is the case of Alussamut Dhuganee Daiee v. Gopaljee (S. D. A., 
N.-W. P., 1862, Vol. I, 306). The plaintiff in that case was the widow of the 
first cousin of the deceased proprietor, and the defendant was his great grand- 
father’s great grandson. The plaintiff was joint in food with tlie deceased, 
while the defendant was separate from him. The case was decided in 
favour of the plaintiff on the ground of the right of survivorship. The Pundit 
upon whose opinion it was decided, did not put the right of the plaintiff upon 
the ground of sapinda relationship. This case has no relevancy to the question 
now under consideration, because it did not uphold the plaintiff’s right on the 
ground of sapinda relationship. On the other hand, the circumstance that 
the Pundit consulted did not base his opinion upon the ground of sapinda 


927 



I.L.R. 9 Cal. 327 


ANANDA BIBEE V. 


relation ship, affords some grounds for the conclusion that the usage in question 
does not exist in these districts. 

Thorefoi e, applying the same test which was applied by their Lordships 
of the Judicial Committee in the case of Lalkthhai Bapubhai v. Cassibai 
(I.L.K., 5 Horn., ilO), viz., the test of usage, it seems to me that the contention 
of the api)el1ant is not sustainable. For all these reasons I am of opinion 
that, according to the Mitaksiiara law and usage obtaining in the district from 
which tiiis case comes, a daugliter-in-law is not in the line of heirs at all. 

The next contention is that the plaintiff in this case is entitled to succeed 
by riglit of survivorship. Tt has been said that she, while her father-in- 
law, Gocul Chand, was alive, was living with him as a member of a joint 
Hindu family, and therefore on liis death she is entitled to the property loft by 
him. Tt seems to mo that this contention is wholly untenable. The founda- 
tion of the right of survivorship is joint ownership. In this case it cannot for 
[327] a moment l)o contended that the plain tilt* had any sort of ownership in 
the property in dispute during the lifetime of her father-in-law, Gocul Chand. 
This contention, therefore, in my opinion, fails. 

Lastly, it has been urged that, as the plaintiff is entitled to her main- 
tenance out of the property in dispute, and that as the defendants have no sort 
of right to it, she is entitled to have her right and possession confirmed as 
against tliem. But this argument proceeds upon the assumption that the 
defendants have no sort of right to the property in disi)ute. Tt seems to me 
that upon the facts admitted in this case, the defendants, as father’s bandhus 
of Gocul Chand, are entitled to inherit tlie property left by him. According to 
the plaintiff. Muni Lai, the fatlior of Gocul Chand, was the sister’s son of 
Dukho, to whom the property in dispute was given by her brothers Lai 
Bahadur and Earn Bahadur. According to the defendants. Muni Lai was 
Dukho’s own son. Whetlior the one or the other statement be correct, it is 
clear that Muni Lai wa.s the sister’s son of Lai Bahadur and Ram Bahadur. 
The defendants are the grandsons of either Ram Bahadur or of Lai Bahadur, 
therefore Muni Lai and the defendants are sapindas to each other. The 
defendants consequently being the father’s bandhus of Gocul Chand in the 
absence of nearer lieirs are entitled to the property loft by Gocul Chand as his 
heirs. See Umaid Bahadur v. Udoi Ohaiid (I. L. R., 6 Cal., 119). The 
plaintiff is certainly under the Mitakshara law entitled to maintenance out of 
the property left by Gocul Chand, but she has no title to the property as the 
heiress-at-law of her father-in-law. 

The appeal must, therefore, be dismissed with costs. 

Haolean, J., after referring to the facts and evidence, came to the con- 
clusion that if the possession continued with the plaintiff’s father-in-law and 
his father, the proprietary title was still in the defendants and their ancestors« 
and continued as follows : — 

I would therefore reject the ])laintiff’B claim for a declaration of her title 
as proprietor. Neither do I think that she is entitled to a decree confirming 
her possession, inasmuch as (apart from the question as to the position of a 
daughter-in-law whose husband has predeceased his father) she has failed to 
prove her title. 

[328] Upon the question so elaborately discussed, and depending on 
considerations of Hindu law, I shall say hut little. In the view of the plain- 
tiff’s case which 1 have taken, the decision of the question is not necessary. 
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The claim of the plaintiff as daughter-in-law is founded upon the*6th 
section of the second chapter of Part II of the Mitakshara : “ If there be not 
even brother's sops, gentiles (gotraja) sliaro the estate ” and again V. 3 : “ on 
failure of the paternal grandmother the kinsmen sprung from the same family 
w*th deceased and connected by funeral oblations (sainana gotraja sapinda) 
namely, the grandfather and the rest inherit the estate." 

It is perhaps unnecessary to say that the wife must bo recognised as 
samana gotraja sapinda. Sapinda because she and her husband are the 
generators of one body ; sagotraja or sarnana goti aja because on her marriage 
she enters the gotra of her husband. The next step for consideration is, 
whether she inherits under the rule “ to the nearest kinsman (sapinda) (male or 
female) the inheritance next belongs," Maim IX, 187. 

We have express authority for the heritable right of the widow, daughter, 
mother, grandmother, &c. (Mitakshara, Chapter 11). The commentaries of 
Kiseswara and Balambhatta make no distinction between males and females, 
both being included in gotraja. The latter, Balambhatta, assigns a specific 
place to the widow of a predeceased son, next after the paternal grandmother. 
Nandu Pandita also (Vaijyanti) prefers tlio sons’ widow to the daughter; but 
at present we are not called upon to assign a place to the daughter-in-law, 
having merely to decide whether she is ontithsd to take property which her 
husband would have taken in preference to the male representatives of a 
remote branch (cognates). The author of the Viraraitrodaya, referring to a 
text of Baudhayana, deduces from it that females as a class are not entitled to 
heritage. He accepts, however, the right of those expressly mentioned, but he 
expressly mentions the daughter-in-law as entitled to food and raiment only. 
At the same time he points out tliat the paternal grandmother is not expressly 
mentioned any more than the wives of other gotraja sapindas by Jogeswara. 

Upon such consideration, therefore, as I am able to give to the subject, it 
appears to me that we have three positions established : - 

[329] (1) That while the grandmotlier and great-grandmother, etc., 
only are expressly mentioned, the wives of other sapindas would also succeed. 

(2) That the Mitakshara does not exhaustively enumerate the sapindas. 

(3) That the son’s widow is a gotraja sapinda. 

But while effect is given to these propositions in the Bombay Presidency, 
it seems to be conclusively understood that up to the present day females, not 
expressly mentioned, have never been recognised (perliaps it may be said have 
seldom claimed to be recognized) as entitled to succeed in Benares and the 
western portion of the Lower Provinces. A case was recently before us in 
reference to other matters in which an examination of the facts will show that 
the right of a daughter-in-law to succeed was raised but was rejected. The 
pundit’s Vyavastha was opposed to the claim of the daughter-in-law as 
against that of the daughter’s son, on consideration of Mitakshara law 
(A. O. D. 187-80). In Cxatiri Sahai v. Riikko (T. L. R., 3 All., 45) it is 
expressly noted that nonebut females expressly named can inherit, and the widow 
of a paternal uncle (a gotraja sapinda) is declared not to be an heir. 

In Ranee Pudmavati v. Baboo Doolar Smq (4 Moore’s I. A.. 259) the widow 
of a deceased brother was defeated by gotraja sapindas of her husband and his 
brother (great-grandfather’s grandsons). Perhaps this case is not clear authority, 
except as showing that the widow of a brother who predeceased was not 
recognized in preference to other sapindas. 

No case has been cited as directly supporting the plaintiff’s claim, and 
under these circumstances, though decidedly inclined to view it with favour, 
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I think that lier success “ would have such an effect in disturbing existing 
titles that it is safer not to run counter to that which appears to be tbe current 
of authority.” The more so as my learned colleague comes to a conclusion 
which is opposed to the inclination I have in tlie plaintiffs favour. I concur 
in the order tliat the api)eal should stand dismissed with costs. 

Appeal dismissed. 


NOTES. 

[RIGHT OF INHERITANCE OF WOMEN NOT EXPRESSLY NAMED IN THE TEXTS— 

111 th(i Miiiiksliiini schools of Northern India, they arc excluded altogether even though 
their sons would ho entitled to tluj lulu^Titanco : — U Cal. ol5; 3 All. 46 ; 12 M. I. A. 81 ; 28 
All. 187 ; 307 dissenting from ±1 All. :W ; 6 All. 311 ; 2 (h V. L. R. 178 ; 10 C. F. L. R. 95 ; 
(1901) F. R. 100 ; 10 Cal. 307 ; 9 Cal. 725. 

So much so, that their ])rosence does not prtiNcnt the Crown taking by escheat ; — (1889) 
10 Cal. 307. 

The Madras School recognises the rights of inheritance of women whose relationship 
to iYiG propofittits IS traccjihle through eilhcr parent : — 18 Alad. IG8 ; 8 ISI. H. C. 88; 21 Mad. 
2G3. 

Rut not of those whoso relationship springs from marnaqe : — 19 Mad. 35 ; 18 Mad. 168. 
Thus the step-mother is iio hnr ; aud so are the wives f)f tjotrnjas ' — 18 Mad. 1C8. 

And tlinse heirs that are reeognised, come in as baiidhiis : — 5 Mad. 241 ; 29; 14 Mad. 
149; 17 Mad. 182 ; 18 ^lad. 193; 16 Alad. 421, and are postponed to maleis even though 
remote: — 31 AFad. 321. 

The Bombay School iveognises tin' heirshi]) of both classes of heirs ; but in the case 
of the former class of heirs, it confers an absolute estate* . — 2 Rom. 388 ; 15 Bom. 206 ; 31 
Rom. 463 ; 21 Rom. 192 ; 21 Rom. 739 aud in the case of the latter class, it confers only a 
qualified estate . — IG Roiu. 71G ; 35 Rom. 389.] 

[ 11C.L.R. 554] 

[330] AJ’PELLATK CIVIL 

The Hist Jiihf, 

Present : 

Mr. Justice Mttter, Offc. Chief Justice, Mr. Justice White 
AND Mr. Justice Macpherson. 

Pnisidlia Narayan Koer Plaintiff 

versus 

Man Koch Defendant. " 


Occupancy, Hiylit of, in Assam- Act X of 1809 — Ejectment, Suit for. 

Per AFttthu and WHITE, JJ. (MACPJ£EJi^t>N, J., dissenting ). — Act X of 1859 does not 
apply to hinds situated in the Assam Valley district. 

In a suit brought to eject a tenant of certain land situated in Assam on the ground that 
he was a trespasser, where it was shewn that he had hold the land direct fi *m the Government 
for a considerable time, ;ind that the land h:iu been made over during his tenancy to the 
plaintiff in exchange for certain otlicr lands mailn over to the Government, and where the 
tenant claimed to have ac(|ii red a right of occuiiancy under Act X of 1879, and not to be 
liable to ejectment in the manner souglil for. 

• Appeal from Appellate Decree, No. 825 1880, ugjiin.st the decree of W. E. Ward, Esq., 

Judge of the Ass: iii Viillev Districts, dai(*d the 4th February 1880, affirming the decree of 
Baboo Guru Fers id Das, Extra Assistant Commissioner, vested with the powers of a Munsif 
of Mungaldfii, dated the 25th June 1879. 
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Heldt per MiTTER and WHITE, JJ., that as that Act did not apply to lands situated in 
Assam, no such right could be claimed, and the suit being properly framed, the plaintiff was 
entitled to the relief he asked for. 

In this suit the plaintiff sought to eject the defendant from certain land situated 
in mouzahs Durgagon and Barowtola, in the sub-division of Mungaldai, 
Darrang, in the province of Assam. The land in question was formerly 
Government kheraj land, ])iit at the time of the survey operations in 1283 (1876), 
it was transferred to the plaintiff by the Government in exchange for an equal 
quantity of land belonging to his estate. The aiipoal originally came on for 
hearing before a Division Bench composed of WHITE and Macpuebson, JJ., 
and the judgment of that Bencli, which sufficiently states the facts, was as 
follows : — 

White, J. — This is an appeal by the plaintiff against the decree of the 
Judge of Assam, affirming a decree of the Bxtra Assistant Commissioner of 
Mungaldai dismissing the plaintiff’s suit. 

The suit is to eject the defendant from 5/;, 4c, 17ir/, of rujut Land, 
occupied by liiin in mou:iali Mungaldai. Tlio defendant [331] origin- 
ally held the land under Government, executing annual pottahs for the 
same at varying rents, and sometimes liolding loss, and sometimes a larger 
quantity of land than the land in suit. In 1283 (1870) an exchange of lands 
took place between the Government and the plaintiff, on which occasion the 
land in suit was by Government made over to the plaintiff*. The defendant’s 
last annual Government pottah expired in 1875. The suit was brought in 
1879, and the defendant has paid no rent in the interval. 

The plaintiff alleges in his plaint that, after the exchange was effected, 
he repeatedly asked the defendant to make some settlement with him or quit 
the land, and that in 1284 (1877) the defendant refused to come to a settle- 
ment. 

The defendant, on the other hand, alleges in his written statement that 
he had from a long time before the Hritisli Government came to the country 
been in possession of the land in dispute from generation to generation ; 
that he had got a pottah from Government and a right of occupancy in the 
land ; and that he has a right to hold the land in dispute under the plaintiff in 
the same way that he held it under Government. 

The pleadings of both the parties leave it vague as to the rate of rent or 
description of rent, about which the parties are disputing; but it appears from 
the judgment that the defendant is willing to accept the plaintiff as his land- 
lord, provided he exacts no higher rent than he j(the defendant) paid to Govern- 
ment, before the exchange was made. ’I'he plaintiff’ insists that the defendant 
must come to a new settlement with him, which means submit to an increased 
rent or to some new description of rent, or on the other hand must quit 
possession. The plaintiff lias applied to him to take one or the other course, 
but he will do neither. 

Tho first Court has dismissed the suit because, in its opinion, having 
regard to the annual pottahs which the defendant used to receive from 
Government, and to the Assam settlement rules, the defendant stands as 
regards the liability to ejectment, at least in as high a position as, and in some 
respects in a better position than, a Bengal ryot having a right of occupancy. 

The lower Appellate Court draws a distinction between a ryot who has 
held under an annual pottah from Government, and one [332] who has held 
under a ten years pottali, and puts a totally different construction upon the 
annual pottah and the Government rules, and arrives at a totally different 
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conclusion as to the rif^hts enjoyofl by the defendant, but agrees in dismissing 
the suit on a not very intelligible ground, having regard to the above conclu- 
sions. He says “ the Government may,” in the case of a tenant holding under 
an annual pottab, as the defendant did, “ rackrent up to any limit it pleases, 
and in this way if it was so minded would compel the cultivator to relinquish 
his land. As is well known Government doubled the rates all round ten years 
ago, and it may double them again to-morrow.” 

We had an abstract prepared of the annual pottahs which had been 
granted by Govornmenc to tlie defendant and his predecessors prior to the 
exchange, and it fully bears out this statement of the Judge. 

The Judge iiroccods to say that ” thougli the annual tenant in Assam has 
no legal property in the lands liold by him, there is no doubt that for a long 
series of years ho has been jjractically given to understand that it will recognize 
his right to have his pottah renewed every year, so long as he consents to pay 
the Government revenue demanded of him. ” This demand, as is evident from 
the previous passage, may be an increased demand, or oven an exorbitant one 
accoJ’ding to the Judge. What would bo the remedy if the defendant refused 
to pay the increased demand ? Or if he refused to come to a new settlement 
at the increased rent? I can see no other than an action of ejectment. His 
annual pottah having expired, ho is holding on without a pottah ; and although 
ho is entitled to liave another annual pottah olferod to him at the expiration 
of the former pottjih, yet if the rent in the new pottah may be an increased 
one, his right of re-settlement amounts to nothing more than a right to havo 
the renewed pottah offered to him in the first instance, and if lie won’t accept 
tlie renewed jiottah because the rent is increased, he must make way for some 
person who will agree to pay the increased rent, and if he will not quit, the 
Government must sue to eject him. 

The District Judge, however, agrees with the First Munsif in dismissing 
the suit on the ground that tlio plaintiff is not entitled to [333] treat defendant 
as a trespasser, and this conclusion ho came to in consequence of some hazy 
agreement which is to be collected from the evidence of the Bxtra Assistant 
Commissioner, and which the Judge himself states was unfortunately not put 
into writing. This agreement is in the early part of the judgment stated in 
these words : “ The plaintiff was given clearly to understand that the exchange 
would not be permitted unless he respected the rights of the Government 
tenants in the lands made over to him.” Now this is merely a statement 
of the position in which the plaintiff would after the exchange stand to the 
tenants of Government according to law. The exchange would not affect their 
rights in any way. They would acquire no fresh rights by the exchange, but 
what rights thoy had before the exchange they would retain. 

Towards the end of the judgment this supposed agreement assumes a 
rather different shape. It is stated thu.-. : “The plaintiff agreed to respect that 
quarantee by receiving the same rent from defendant as the defendant would 
have been called upon to pay Government had no exchange been effected.” 
This guarantee in a few linos above is described as “ an implied guarantee from 
Government that their lands shall be re-settled with them every year subject 
to the condition of paying the Government lievenue demanded. This sets the 
whole thing at large again, for Government may, as the Judge has found, 
increase the rent, and accordingly their demand, as it likes. 

1 can make nothing of this hazy agreement. It appears to me not to 
affect the question at all. The effect of the exchango was to put the plaintiff 
in the place ol Government having the same rights as Government possessed, 
neither more nor less. 
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I see no reason to dilTer from the construction put by the Judge upon the 
form of the annual pottah and upon the settlement, and as the defendant will 
not take out an annual pottah at an annual rent, or at such a rent as the 
plaintiff may fix, and will not adopt the alternative of quitting possession 
1 s he has been requested to do, I think the present suit will lie, and I 
would reverse the decree of both Courts, and decree that the plaintiff* recover 
from the defendant possession of the land in dispute. 

It is argued by the Goveriimmt Pleader, who appeared for the defendant, 
that the latter had a right of occupancy under Act [334 j X of 1859. If this bo 
so, I agree with the Govenivient Plemier that the plaintiff* could not succeed 
in this suit, but would be confined to bringing a suit for enhancement. 
Neither of the judgments of the Court below proceeded upon this point ; but the 
Government Pleader contended tliat he is entitled to support the judgment 
appealed from, on any ground on which it can be supported. This appears to 
be so, and we have heard some argument on the question whether Act X of 
1869 is in force in Assam. That Act, although in the title (which however is 
no part of the Act) mention is made of a limited part of India, has no clause in 
the body of the Act confining its operation. Pnmd facie, therefore, it applies 
over the whole of India — I mean that part of it for which the Legislature is 
empowered to legislate ; but this extended operation may he confined, if it can 
be gathered from the context that its operation is intended to bo limited, or 
if the circumstances of the locality and the incidents of the tenures prevailing 
there are so peculiar that a compai ison of them with the clauses of the Act 
shows that it could not be ititcnded to extend to such locality. As regards 
the circumstances and incidents of the occupiers of the land in Assam, we 
have not sufficient materials before us to enable us to form an opinion. 

But upon a consideration of the various clauses of tlio Act, I incline to 
think that at the time when the Act was framed, its operation was confined 
to the Regulation Provinces of the Bengal Presidency of which Assam was not 
one. Another question then arises as to whether it has, since its date, been 
legally extended to Assam. I have been referred to a notification on the 
subject, but am not satisfied that the Act has been so extended, or if as a 
matter of fact it has been so, that it was legally extended. 

We have been referred to a recent case decided by a Division Bench, in 
which it appears to have been the opinion of the two learned Judges composing 
that Bench that the Act was in force in Assam, but th.at decision was an ex 
parte one and the j)oint was not argued (Konaram Gaonhurah v. Dhatoram 
Thakoor (I. L. R., 6 Cal., 196). It also appears from an earlier case that 
[838] Dwarkanath Mitter, j., was of opinion that the Act had been extended 
to Assam (JuUotu Surma Paticarec v. Madhub Bam Atoi Boorha Dhukut 
(16 W. R. 202), but a long search has failed to unearth a notification (if any one 
exists) which supports that learned Judge’s statements. The question, no 
doubt, is of considerable difficulty, and I should prefer not to decide it, but if 
I must decide it, then my decision is that the Act is not in force. My brother 
MacPHERSON is inclined to think that the Act is in force. 

Under these circumstances this question will have to be rc-argued before 
a third Judge or before another Bench. Subject to the result of that 
re-argument, and also of the determination of the further question 
whether, supposing Act X of 1859 is in force, the defendant has acquired a 
right of occupancy under that Act, my brother MagpheRSON agrees with 
me that the judgment of the lower Api3ellato Court should bo reversed, and the 
plaintiff’s suit decreed. Costs of this hearing reserved. 

• 
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Tho appeal wa& accordin^ilv subsequently ro-argued before MiTTER, J. 
(Offg. C. J.) 

Mr. Piffard and Baboo Btfkiintnatk Dass for the Appellant. 

Tho Senior Government J^leader (Baboo Annoda Persad Banerjee) for 
the Respondent. 

Tho Judgment of the Court was as follows ; — 

Mitter, J. - 1 am of opinion that in tho Assam Valley Districts, Act X of 
1859 is not in force. 'J’hat Act was passed by the Legislative Council of India 
which was constituted by the Ih and 17 Vic., Cap., 95. There is no clause in 
the body of tho Act to show that its operation was limited only to a particular 
portion of British Indin,. Pnnin f(icn\ therefore, it applies to the whole 
of British India, unless it can ho sliown from the context that its operation 
was intended by the legislature to he limited to any particular portion of 
British India. But from the i)rovisions of tho Act itself it is quite clear that 
it does not apply to the whole of British India. For instance, the systems of 
land tenures and the settlements of Government revenue prevailing in the 
Presidencies of Bomhav and Madras would make tho provisions of this Act 
[336] wholly inapplicable to those Presidencies. We have, therefore, to 
determine to what [)ortiori of British India tho Act in question was intended by 
the Legislature to apply. 

The preamble of tho Act says : - 

Whereas it is expedient to re-enact with certain modifications the 
provisions of the existing law relative to the rights of ryots, with respect to the 
delivery of pottahs and the occupancy of land to tho prevention of illegal exaction 
and extortion in connection with demands of rent and to other questions 
connected with the same ; to extend the jurisdiction of Collectors and prescribe 
rules for the trial of such questions, as well as of suits for tho recovery of tho 
arrears of rent and of suits arisng out of the distraint of the property 
for sucli arrears ; and to amend tlie law relating to distraint, it is 
enacted as follows.” Thorcfoi-e, it is clear that the object of tho Act was 
three-fold — first, to re-enact, with certain modifications, tho existing laws 
regulating tho rights of landlord and tenant regarding cei’tain specified subjects ; 
secondly, to extend the jurisdiction of Collectors; and, thirdly, to prescribe a law 
of procedure for the trial of tho questions relating to those rights as well as for 
the trial of rent suits. Therefore, the provisions made in the Act for the 
carrying out of the first object can only apply to those districts in which tho 
laws, which were re-enacted with certain modifications, wore in force. Now 
these laws are the Regulations on the subjects in question which were repealed 
by the Act under our consideration. These regulations arc specified in the 
repealing section of the Act., viz., section 1. 

Referring to those Regulations, it i- quite clear that they were not in 
force in the Assam Valley Districts. These districts were conquered in the year 
1826. After their conquest, the upper portion was granted to certain Chiefs 
who were to govern them in accordance with the conditions of certain 
treaties concluded with them : see Aitchison’s Treaties, Vol. 1, page 126. The 
Government of tho lower portion was assumed by the E. I. Company : — The 
administration of justice in these provinces was entrusted to certain officers 
appointed by the Governor-General in Council. They were never brought 
within what were called tho Regulation districts of the Presidency of Fort 
William. The whole of Upper Assam, for certain reasons. [337] to 
which it is nut necessary to refer hero, was gradually brought under the 
British rule, and the same system of administration of justice was introduce^ 
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there as was in force in Lower Assam. By a Government Resolution of 
1834, it was directed that *the Commissioner of Assam shall, from the 1st 
October next, be subject to the Courts of the Sudder Dewany and Nizamut 
Adawlut in all matters connected with the Civil and Criminal Adniinistiation, 
and to the Sudder Board of Revenue at tlio Presidency in revenue matters. 
Jlie 4th paragraph of this Resolution contained the following direction : “ The 

Assistants will continue to perform their duties at i)resent entirely under 
the direction and control of the Commissioner.” By the /3th paragraph it 
was directed that certain special rules, which had been sanctioned for the 
Sagur and Narbudda Districts, should be forwarded to Captain Jenkins, who 
was then the local head in charge of the administration of the District, to 
enable him to submit a draft of rules which he might consider best suited for the 
district of Assam. These rules wero subsequently framed and sanctioned by 
the Governor-General in Council, and 1 shall refer to them hereafter. 

It is clear from Regulation I of 1829, by which the office of Commissioner 
of Revenue was created, that it was not the intention of Governmentto extend 
to Assam the system of administration of justice prevailing in the Regulation 
Districts. It has been contended before mo that by the Regidation in ques- 
tion a Commissioner of Assam was appointed with powers similar to the 
Commissioners in the Regulation Districts constituted by it. This contention 
is not correct, because the Commissioners ol Revenue and Circuit, constituted 
by the Regulation in question, and vested with the powers recited in s. 4, were 
the Commissioners enumerated in s. 2. Assam is not one of the districts 
recited in this section. Section 9 says, that the Commissioners of Arracan 
and Assam shall possess and exercise within the distiicts of l^engal, which 
are by this Regulation attached to their respective divisions, tho same powers 
as belonged to the Commissioners of Cuttuck, modified as above. By this 
provision tho Commissioners of Arracan and Assam, who were not appointed 
under tho provisions of Regulation 1 of 1829, and [338] whose powers were 
not defined by s. 4 of tho Regulation, wore declai’ed to ho ex oificto Commis- 
sioners in certain Regulation Districts, viz., Chittagong, Noakhally, Sliereporo 
and Sylhet, exercising the j)ower in these districts defined by s. 4. But so far 
as Arracan and Assam were concerned, they were not appointed under tho 
provisions of Regulation I of 1829, and tlieir powers were not defined by s. 4. 
This ReguLation, therefoio, instead of showing that Assam was brought in any 
respects within the Regulation Districts, shows just tho contrary. 

The next Act passed by tho Governor-General in Council relating to 
Assam was Act T1 of 1835. This Act only embodied the provisions of the 
Government resolution already referred to. It declared “ that tlio function- 
aries who are or may be appointed in the provinces of Assam bo 

henceforth placed under the control and superintendence in civil cases of the 
Court of the Sudder Dewany Adawlut, in criminal cases of the Court of the 
Nizamut Adawdut. ” 

Then rules for the administration of Civil and Criminal justice in Assam 
were from time to time framed. The last set of rules on this subject were 
prepared and sanctioned in the year 1847. They form a complete Code pro- 
viding for tho trial of all kinds of suits. By the 9th rule, the assistant in 
charge of a district was empowered to try, in his ca])acity of Collector, suits 
for arrears of rent or undue exactions of rent. These rules and not any of 
the regulations mentioned in the repealing section of Act X of 1859, i.e., a. 1, 
were in force in Assam in 1859. It is therefore clear that tho provisions 
of Act X of 1859, which were intended to replace the Regulations repealed 
by s. 1, were intended to apply only to the districts in which those Regula* 
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tions were in force. Those provisions of Act X o| 1859 which deal with the 
subject of relative rif»hts of landlords and tenants cannot, therefore, apply to 
the Assam V^illey Districts. These reasons are suflicient to warrant the 
conclusion that s. 0 of Act X of 1859 at least is not applicable to the districts 
in question. 

It seems to mo further that the ])rovisions of Act X of 1859, which 
were intended to carry out tlio second and the third [339] objects mentioned 
in its preamble, also do not extend to tiie Assam Districts. 

The second object was to extend tlio jurisdiction of Collectors. I have 
shown above that in 1859 tliere were no such ollicersas “ Collectors ’* in exist- 
ence in Assam. The assistants in charf^e of districts only exercised the powers 
of Collectors. If by tlio use of the word “ Collectors ” in Act X of 1859 the 
Legislature had intondetl to include these officers, we should have found in the 
Act an interpretation clause to that effect. 

Then as regards the last object, it appears to me from s. 07 of Act of 1859, 
that the provisions relating to it wore not intended to apply to Assam. Act X 
of 1859 does not contain any provision relating to the examination of witnesses, 
for procuring their attendance, etc. The section referred to above provided that 
tlie provisions of Kogulations and Acts and all otlier rules for the time being in 
force relating to the subjects mentioned above in cases before the Civil Court 
in the Presidency of Beuqal, shall, with a certain exception, apply to suits 
under Act X of 1859. The section does not refer to the Assam Kules on the 
subject. It is therefore clear to me that the procedure laid down in Act X of 
1859 for the trials of suits under that Act, was not intended to apply to similar 
suits in Assam. 

Furthermore, if it had been the intention to extend Act X of 1859 to 
Assam, we should have found in the roi)caling section a provision for the repeal 
of the Assam rules in force in 1859, relating to the trial of suits similar to 
those which were declared exclusively cognizable by tlie Collectors of land 
revenue under s. 23 of the Act. Then, again, by Act XIV of 1803, Act X of 
1859 was amended so fai' as it related to the territories under the Government 
of the Lieutenant-Govei’iior of the North-Western Provinces. The 19th section 
of this Act provides that it shall be lawful for the Lieutenant- 

Governor of the North-Western Provinces to extend Act X of 1859 to any 
territories under his government in which the said Act was not then :n force. 
This section does not give to the Lieutenant-Governor of Bengal any such 
power. 

If Act X of 1859, when it was passed, was intended to extend to the whole 
of the territories under the Lieutenant-Governor [340] of the North-Western 
Provinces and Bengal, this provision would not Iiave been necessary. It is 
clear to mo, therefore, that it was intor ded when it was passed to apply only 
to what are called Regulation Districts. 

Then the next question is, whether this Act has been, since 1859, extended 
to Assam. The only notification that I have been able ^o trace on this 
subject is one of the Bengal Government dated 28th May 1864. It is published 
in the Calcutta Gazette of that year, page 1133. It says : “For carrying 
out the provisions of Acts VIII and X of 1859, the officers employed in the 
Civil Administration of Assam and Cliota-Nagpore Division are hereby vested 
with the following powers.” Then certain officers are vested with the powers 
of Zillah Jud.,'e, of a Collector and of a Deputy Collector. This notification 
does not purport to extend the provisions of Act X of 1859 to Assam. It 
assumes that that Act is in force tliere. If it be assumed even that it was 
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intended to extend the Act to Assam, then the notification cannot be acted 
upon, because it was not in the power of the Lieutenant-Governor of Bengal to 
extend the Act by a simple notification. There is no provision to that effect 
in Act X of 1869, and in the subsequent Act of 1863, referred to above, no such 
power was given to the Lieutenant-Governor of Bengal. 

For these reasons I am of opinion that Act X of 1859 is not in force in 
the Assam Valley Districts. As upon the other questions raised in this appeal, 
the learned Judges who heard this case first are agreed that if Act X of 1859 is 
not in force in the Assam Valley Districts, the judgment of lower Appellate Court 
should be reversed, and the plaintiff’s suit decreed, the result is that a decree 
should bo made in this Appeal in accordance with that opinion. Accordingly 
the judgment of the lower Appellate Court is reversed, and the plaintiff’s suit 
is decreed with costs. 

j^ppeal allowed, 

NOTES. 

[OCCUPANCY RIGHTS IN ASSAM— 

See also 15 Gal., 100.] 

=9 I. A. 1S2 : 13 C. L. R. 183 : 6 Ind. Jur. 602 : 4 Sar. P. C. J. 387] 

[ 341 ] PEIVY COUNCIL. 

The IGth, and 17th May, and 23rd June, 1882. 

Present : 

Sir B. Peacock, Sir M.E. Smith, Sih R. P. Collier, ano Siit J. Mellor. 

B. D. Sinclair Plaintiff 

versus 

L. P. D. Broughton, Administrator-General of Bengal, administering the 
Estate of Henry Tombs, deceased Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh and 
from the Court of the Commissioner of tlio Lucknow Division.] 

Liability of public servant for injury done by his act, iileqal though homl fide — 
Act XVIII of 1850 — Protection of Judicial Officers — Cantomnents Act {XXII of 
1864), s, 11 — Lunatic Asylums Act (XXXV I of 1858), s. 4. 

Act XVTIT of 1850 i.s for the protection of Judicial Officers, acting judicially, and of 
officers .acting under their orders. 

An Officer Commanding in Cantonments, acting bond fide in the di.scharge of his public 
duty, and under the belief that a person was dangerous Cy reason of insanity, caused him to 
be arrested, in order that he might be examined by medical officers, and caused him to be 
detained in his house for that purpose, ho not being a dangerous lunatic. The medical 
officers, while reporting him sane, recommended that he should be placed under the observa- 
tion of the Civil Surgeon of the station, for which purpose the same officer caused his further 
detention. The Commanding Officer, who under Act XXII of 1864, s. 11, had control and 
direction of the police in the Cantonment, did not proceed, or intend to proceed, under s. 4 of 
Act XXXVI of 1858. 

Held, that, although his belief might have justified the Commanding Officer, if he had 
proceeded under the provisions lakt mentioned, yet he not having done so, and not having 
any legal authority for what he had done, was not protected from liability in respect of the 
above acts. 

Appeal, in formd pauperis and by special leave, from a decree of the 
Judicial Commissioner of Oudh (17th November 1874), which dismissed the 
plaintiff’s suit, reversing on appeal a decree of the Commissioner of the 
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LucknoAV division (2nd July 1874). Tlio latter decree ui part- maintained and 
in part altered, a decree of the Civil Jud^ie of Lucknow (12th May 1874), 
reducing the damages thereby awarded to the plaintiff. 

[342] Appeal, also, against the Commissioner’s decree in respect of such 
reduction of damages. 

The principal question wps whether protection was given to the Officer 
Commanding in a Cantonment, from liability in respect of acts done by him 
in the discharge of Ins duty, and bond Jidp, but not in duo course of law, in 
restraint of the liberty of the plaintiff, appellant. 


The ])laintiff‘, who shorHy before bringing this suit in February 1873, was 
employed as an Accountant in llie Department of Public Works at Lucknow, 
sued General Tombs, Commanding the Lucknow Division, and therefore 
Commanding in the Lucknow Cantonments, for Es. 25,000 for damages for 
wrongfully causing him to bo confined on the 1st, 2nd, and 3rd November 1872 
in his house at Lucknow. For tho defence (which the Government of India 
undertook under ss. 09, 70 \ and 71 of Act VIII of 1859) the defendant alleged 
in his written statement that he had acted bond fide for the public safety, 
believing the plaintiff to bo dangerous by reason of insanity, actual or impend- 
ing. 

Tho defendant dying shortly after, his estate was represented by the 
Administrator-General of J3engal, wdio was made defendant on the record. 
The facts are stated in their Lordship’s judgment. 

Tlie issues settled on the 24th February 1874 in tho Court of tho Civil 
Judge of Lucknosv, Mr. F. Lincoln, were the following : — 

(1) Was there a false imprisonment? (2) If so, can the defendant justify it? 

(3) Was the defendant, as the Officer Commanding in Cantonments, compe- 
tent to take up tho duties of the police under s. 11 of Act XXII of 1864? + 

(4) Was the defendant authorized under Act XXXVI of 1858 [ or otherwise, to 
make over tho plaintiff to tho Cantonment Magistrate? 

[343] Tho rest of tho issues related to the treatment of tho plaintiff and 
to tho damages. 


The Civil Judge fouFul tliat tho confinement had taken place, and that no 
formal procedure had been observed ; that tho opinion of two medical officers, 
deputed by General Tombs to examine tho plaintiff, was certified by them to 
tho following effect : — 


“ The undersigned, after having carefully examined Mr. Sinclair, do not 
consider that they are justified in giving a decided opinion on the case until it 


If Government under- 
take defence, Government 
Pleader to appear and move 
that a note of his appear- 
ance be entered in the 
Register. 

t Act XXII of IR64 (Cantonments) s. 11 enacts that “the administration of tho Police, 
within the limits of any Cantonment in which there shall be a Cantonment Magistrate, shall 
bo vested in the District Superintendent, subject to the general control and direction of the 
Commanding Olliccrs of such Cantonments.” 


* [Sec. 70 : — Tf i)ic Government shall undertake the defence 
of the suit, the (.Government Pleader shall be furnished with 
authority to appear and answer to tho plaint ; and, upon motion 
made by him, the Court shall order a note to that effect to be 
entered in the Register. 3 


} Act XXX VT of 1858 (Lunatic Asylums), s. 4 enacts that “it shall bo the duty of every 
Darogah or District Police Officer to apprehend and send to the Magistrate all persons found 
wandering at large within his district who arc deemed to bo lunatics, and all persons believed 
to bo dangerous l.y reason of lunacy." The Magistrate is to examine, with the assistance 
of a medical officer, any person so apprehended, and may issue a certificate and order bis recep- 
tion in a lunatic asylum. 
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has been longer under their observation. They consider it necessary to 
recommend that Mr. Sinclair be kept under European guard until his case is 
decided on.” “ (Sd.) A. Gutlirie, Surgeon, 8th R. A. H. Scott, M. D., Staff- 
Assistant Surgeon.” He also found that the plaintiff was sent under a guard 
to the Cantonment Magistrate’s Court. 

In the opinion of the Judge neither of the acts above mentioned, nor any 
other law, gave authority for tiieso proceedings. It was, lie thought, however, 
clear that the defendant had not acted under anv personal feeling against the 
plaintiff, nor had the latter suffered any violence. ‘ The damages wore assessed 
at Bs. 3,000. 

The Commissioner of the Lucknow Division, on appeal, upheld the 
decision, reducing the damages to Rs. 300, and disallowing costs on Rs. 2,700, 
the difference between the sums decreed in the Original and Appellate Courts. 

The Judicial Commissioner of Oudh, on api)eal, reversed the decrees of the 
lower Courts. His opinion was, that if by law a duty was imposed upon a 
person, the law protected him in the bond fide performance of it. On General 
Tombs, as the Officer Commanding in Cantonments, a duty had been imposed 
to act upon his belief that the plaintiff was dangerous by reason of insanity. 
Upon that belief he acted botid fide. The Judicial Commissioner was, there- 
fore, of opinion that the defendant was not liable for a wrong that had been 
unintentionally done. 

[344] On this appeal the appellaiit appeared in person. 

Mr. i?. F. Doyne and Mr. J. T. Woodvoffc for tlio Respondent. 

The material part of the appellant’s argument was, that the restraint to 
which he had been subjected was not warranted by law. General Tombs, not 
having acted in a judicial capacity, was not protected by Act XVIII of 1850, 
and no law protected an executive officer under such circumstatnees. He also 
urged that the continuing to confine him was not a bond fide act. 

For the respondent it was argued that the Indian Courts having found 
bond fides on the of General Tombs, tliat question was no longer open, 

and that officer was brought either within the protection of the rule declared 
by this Committee in the case of Spooner v. Jitddow (4 Moore's I. A., 353), or 
within the protection of Act XVIII of 1850. General Tombs, as the Officer 
Commanding in the Cantonment, had the general control and direction of 
the police administration within it, under Act XXII of 1864, s. 11, referring 
to Act V of 1861. He had to exercise a discretion upon the question, whether 
it was his duty to apprehend Mr. Sinclair, when the conduct exhibited 
by the latter, on the 1st November 1872, was brought to bis notice. That 
section required the apprehension by the police of any person- believed 
to be dangerous by reason of lunacy ; and General Tombs, as the proper 
officer, had been put in motion upon grounds that wore reasonable, and 
he had acted bond fide in the course of his i)ublic duty. This was enough 
to exonerate him. It was all that was necessary for his protection. Whether 
this exoneration could take place under Act XVIII of 1850 — the act of 
discretion required on the part of the Police officer under Act XXXVI of 
1858, s. 4 being, it was argued, of such a cliaracter that it might be called 
“ quasi- judicial ” — w^as next' discussed ; and it was contended that, if the 
operation of Act XVIII of 1850 should be hold to b® restricted to judicial 
officers, and to those who acted under their onlers, still the defendant was 
protected. Ho was within the protection of the rule that “if parties bojid 
fidc^ and not absurdly, believe that they are acting according to law, they 
[846] are entitled to the special protection which the legislature intended for 
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them, althou^^h they have done an act.” This was declared in the 

judgment in Spooner v. JiuJdow (4 Moore’s i. A., 353), where it was said that 
there could bo “no rule more firmly established.” General Tombs had taken all 
proper steps to enable him to form a just belief, and ho had acted upon it bond 
fidCf thus bringing himself within the protection cast over subsequent error. 
Reference w'as then made to the passing of Act XVIII of 1850, “for the greater 
protection of Magistrates and otluM-s acting judicially,” after the decision 
in Calder v. Ilalkct (3 Moore’s P. C., 28 ; S.c., 2 Moore’s I. A., 293); and it was 
argued that when the law had imposed upon a public servant a duty requiring 
the exercise of a discretion, in the bond fide exercise whereof he erred, acting 
in an illegal manner and causing damage to another, siicli officer could not be 
held responsible in a suit by the person injured. 

To secure for him this protection it was not necessary that the public 
servant should bo acting as a Judge, sedenie curia. In support of this proposi- 
tion reference was made to the judgment in Ferquaon v. The Earl of Kinnoiil 
( 9 Cl. and Fin., 251), where tlio liability of the body which in that case had 
violated the law, to the injury of the complainant, was expressly placed upon 
their not having had vested in them any discretion whatever to refrain from 
performing the ministerial duty, imposed upon them by law, for the omission 
whereof they were held liable in a suit. It was further argued that when 
public duties reejuired the exercise of judgment, as to whether a certain 
course should be adoj)ted by an executive ofiicer, the forming such a judgment 
was for this purpose “ acting judicially” within the scope of Act XVIII of 
1850, which referred to magistrates, who, as a class, had many executive 
functions bordering on tlieir judicial powers. Reference was made to Hughes 
v. Bicckland (15 M. and W., 346); Lucas v. Nockels (4 Bing., 729; 10 
Bing., 157 ); Ouscleij v. Ploicden (1 Boulnois, 145). It was further contended 
that, though the confinement might [346] have been with a view to the obtain- 
ing a medical opinion as to Mr. Sinclair’s state of mind, and not with a 
view to sending him to the magistrate according to the direction in s. 4, yet 
the intention of General Tombs did not deprive him of any protection to which 
ho would otherwise have been entitled ; for no practical difference in the custody 
of the plaintiff resulted. This was in consequence of the absence, shown at 
the hearing of the suit, of the magistrate of the district, to whom the plaintiff 
could not, even if General Tombs had purposed to send him, have been sent. 

Lastly, it was argued that no doctrine of agency could link the conduct of 
Genereal Tombs with the acts and omissions of the Brigade Major who had 
delayed the transmission of the medical officer’s report to the former, and 
also treated the summons as a warrant. Reference was made to Addison on 
Torts, 665 (fifth edn.) and to Nicholson v. Hounsey (15 East., 384). 

The Appellant was heard in reply. 

On a subsequent day (23rd June), their Lordships’ Judgment was delivered 

by ^ 

Sir B. Peacock. —This is an appeal brought in forma pauperis by the 
appellant Mr. Edward D. Sinclair, by special leave of Her Majesty in Council, 
from a judgment of the Judicial Commissioner of Oudh, dated the 19th 
November 1874, in a suit brought by the appellant in the Court of the Civil 
Judge of Lucknow against the late Major-General Sir Henry Tombs, and also 
from a judgment of the Commissioner of Lucknow in the same suit. 

The suit was commenced as far back as the ye.ar 1873, and was for the 
recovery of damages laid at Rs. 25,000, alleged to have been sustained by the 
X)laintiff in consequence of the defendant’s having put him under an unlawful 
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arrest of European soldiers of Her Majesty’s Boyal Artillery, and having 
wrongfully confined him in his own premises for three successive days, viz,^ 
from the 1st to the 3rd of November 1872, and having caused voilence to bo 
used against his person and property. The plaintiff also complained that the 
defendant, subsequently to the first step, viz., on Sunday, the 3rd November 
1872, forcibly delivered the plaintiff into the custody of the late Lieutenant 
Gubbins, the then Cantonment Magistrate. 

[847] The defendant, who was the officer in command of the Military 
Cantonments in Lucknow, put in a written statement, and thereby alleged that 
at about 8 A.M. on the 1st November 1872 he wa^ riding towards his house in 
the cantonments, when he noticed a flag flying from tlie thatched roof of a 
house in which plaintiff resided, and saw plaintiff walking about in a very 
strange and excited manner; that on being informed by Mrs. Gully (wife of 
Captain Gully, of the Eoyal Artillery), who resided in the house opposite that 
of the plaintiff, that she was alarmed at the conduct of the plaintiff’, and on 
being asked by Mrs. Gully for protection against the plaintiff’ (Captain Gully 
being absent from the house), defendant caused due inquiry to be made regard- 
ing the plaintiff’, and, on information received by him, he directed two medical 
officers. Doctors Guthrie and Scott, to examine the plaintiff' as to his soundness 
of mind ; and that the medical officers, on examination of the plaintiff, 
considered it necessary to recommend that he should be kept under an 
European guard until they could form a decided opinion as to his sanity. He 
further stated that, in the absence of the Cantonment Magistrate from the 
station on the 1st and the 2nd November 1872, defendant, as officer com- 
mapding the Cantonments of Lucknow, and consequently in general control 
of the Police employed in the Military Contonments (see Act XXII of 1864, 
s. 11), considered that he was bound and justified, in the interests of public 
safety, to act on tlie recommendation of the two medical officers aforesaid, 
and believing the plaintiff’ to bo dangerous, by reason of lunacy, actual or 
impending, placed over plaintiff’ a guard of unarmed European soldiers, to 
prevent him doing harm to himself and others. That the substitution of 
unarmed European soldiers for native policemen was in accordance with the 
usual practice, in case of European lunatics, when European policemen are 
not available. 

That on the return of Lieutenant Gubbins, the Cantonment Magistrate, 
to the station, on the 3rd November 1872, the plaintiff’ was made over in due 
course to the said Magistrate (s. 4, Act XXXVI of 1858), to 'be dealt with 
according to law, and that defendant was in no way concerned, nor could he 
be held [348] responsible for any proceedings that might have taken place in 
the Court of the Cantonment Magistrate, or subsequently. 

That defendant acted throughout in perfect good faith, and in the interests 
of public safety, and that no violence was used by the defendant’s order, ?or at 
bis request. 

That the amount of damages claimed by the plaintiff was excessive, 
with reference both to the plaintiff’s late position in life, and the nature of the 
alleged wrong. 

The case was tried in the first instance by the Civil Judge of Lucknow, 
who gave judgment for the plaintiff, and assessed the damages at Bs. 3,000. 

From that decree the defendant appealed to the Commissioner of Lucknow, 
who upheld the decision, but reduced the damages to Bs. 300, and ordered the 
plaintiff to pay the defendant's costs on Bs. 2,700, the difference between 
the Bs. 300 and the sum awarded by the Civil Judge. 
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It appears that, on the morning of ilie 1st of November 1872, the defen- 
dant, who was then the Commanding Officer of the Cantonment at Lucknow, 
having reason to believe that the plaintiff was a dangerous lunatic, caused 
him to be confined on his, own premises under a guard of unarmed European 
soldiers of Her Majesty’s Royal Artillery, and caused him to be soon after- 
wards visited and inspected against his will by Drs. Guthrie and Scott, in 
order to ascertain the state of liis mind. Those gentlemen on the same day 
reported that, having carefully examined the plaintiff, they did not consider 
themselves justified in giving a decided oi)inion on the case until it had been 
longer under their observation, and that they considered it necessary to recom- 
mend that the plaintiff should be kept under a European guard until the case 
should be decided on. The defendant in his written statement admits that 
he felt himself bound, in the absence of the Cantonment Magistrate, to act 
upon the recommendation of the medical officers, though he there states his 
case as if the recomnendation had preceded the confinement, which was 
not the fact. Howevei*, the plaintiff was kept under confinement, from the 1st 
to the 3rd of the month, and the medical officers were ordered to visit him 
during his confinement, and did so, against his will. 

[349] The defendant signed on the report a memorandum as follows : — 

“ Mr. Sinclair is a civilian, not belonging to the (iantonments, and it is hard on the 
troops to have to furnish a guard over him. 1 hope, therefore, Drs. Guthrie and Scott will 
not belong in making up their minds. 

“ I believe Mr. Sinclair’s late chum, ‘ Mr. Reid,’ could prove the insanity at once. 

“ Dr. Cannon is quite willing to receive him, and it is my opinion then that he should 
be observed before being sent to Bhowanipoor and not in cantonments. 

“ Make the substance of this knowii to Dr. Guthrie. 

” Mr. Sinclair must be subsisted by the Cantonment Magistrate.” 

It is clear that the District Magistrate, or the officer exercising the powers 
of the District Magistrate, would have had jurisdiction in the case if the 
plaintiff. had been taken before him under Act XXXVI of 1858, s. 4. It is 
clear, however, from the memorandum signed by the defendant, that he in- 
tended to keep the plaintiff under the European guard until the medical officers 
could decide on the case, a detention which he was not authorized to inflict. 

The report of the medical officers, with the memorandum thereon signed 
by the defendant, was delivered to Captain Beadon, the Brigade Major, and 
on the following day, Saturday, the 2nd November, Drs. Guthrie and Scott 
forwarded a further report to the effect that they considered the plaintiff per- 
fectly sane, but that they recommended him to be placed under the observation 
of the Civil Surgeon. This recommendation, it must bo observed, was quite in 
accordance with the opinion of the defendant expressed in the memorandum on 
the first report of which he directed that the substance should bo made known 
to Dr. Guthrie. The certificate is, unfortunately, not forthcoming, and has 
not been accounted for, but it appears from the evidence of M. jor Boadon, the 
Brigade Major, that he forwarded it on the 2nd to the Officiating Deputy 
Commissioner, with a docket, which was in the following terms ; — 

” No. 4,071. Lucknow Brigade Office, 2nd N«jvember 1872. 

** Forwards medical certificate regarding Mr. Sinclair’s state of mind, and to request that 
very early steps may be taken to remove him to the charge of Civil Surgeon. 

[ 350 ] Mr. Sinclair is at x)rescnt under restraint and in charge of a military guard. 

” (Sd.) R. Bkadon, Capt.y 

“ Brigade Major.** 
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To the Officiating Deputy Commissioner, Lucknow.” 

B 

Q 9297. 

In answer to that request Major Beadon received from Deputy Commis- 
sioner the following communication : — 

‘‘ No. 4928, 2nd November 1872. 

To the Brigade Major, Lucknow. 

“ Sir, 

“ In reply to your memorandum No. 4071, dated 2nd instant, 1 have the honour to 
state that the medical officers who have examined Mr. Sinclair, having reported him to be 
perfectly sane, I should not bo justified in placing him under restraint, or under observation, 
against his will, of the Civil Surgeon. The law relating to lunatics is clear on this point, 
that a Magistrate has no power to act against any person (under Act XXXVI of 1858), unless 
that person has been declared by medical authority lunatic. 

*‘2. I therefore regret that I cannot comply with your request to move Mr. Sinclair to 
the charge of the Civil Surgeon. 

“4. The Cantonment Magistrate will be directed to give attention to Mr. Sinclair’s 
proceedings, and, should occasion require, to bind him over to keep the peace, and consign 
him to custody should sureties not be forthcomimj, 

‘‘ I have, &c., 

R. H. DeMONTMORENCY, 
^^Officiating Deputy Coimnisisomr.'' 

“No. 4929, 2nd November 1872.” 

“Copy of the foregoing forwarded to the Cantonment Magistrate, Lucknow, for compli< 
ance with reference to the last paragraph. 

J. H. Phillips, Head Assistaiit for 
“ H. 11. DeMONTMORENCY, 
''Officiating Deputy Commissioner.” 

Major Beadon states his belief that he received that communication on 
Sunday, the 3rd of November, about 11 o’clock, but that, as he never did busi- 
ness on Sunday, ho did not show the letter to the defendant on that day, but 
did so on the following Monday. 

The plaintiff was not released from confinement either on the second 
report of the medical officers received by Major Beadon on the Saturday, or on 
the receipt of the letter from the Deputy [351] Commissioner, at about 
eleven o’clock on the Sunday. On that day, however, a summons was issued 
by the Cantonment Magistrate directed to the plaintiff', requiring him to appear 
at one o’clock on that day, to enter into his personal recognizance in Rs. 500, 
and two sureties in Rs. 250 each, to keep the peace for six months. That 
summons was delivered to and treated as warrant by Major Beadon, who for- 
warded it on the same day to the officer commanding the Royal Artillery, with 
a letter, of which the following is a copy: — 

“Memorandum, No. Urgent. 

“From the Brigade Major to the Officer Commanding Royal Artillery, Lucknow, 3rd 

November 1872. 

“ Has the honour to request that Mr. Sinclair, at present under a guard of the R. A., 
may be taken at once before the Cantonment Magistrate, in accordance with the enclosed 
warrant, when further orders will be given to the N. C. officer in charge as to his disposal. 

“ Richard Beadon, Capt., 

“ Brigade Major,” 

The plaintiff was accordingly detained in confinement in his own house 
until about two or three o’clock in the afternoon, when he was taken by the 
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European guard against his will before the Cantonment Magistrate, not to be 
dealt with as a dangerous lanatic.hut in consequence of the summons, and was 
committed for want of bail. Subsequently the Colonel commanding the 
European Artillery addrel^sed the following letter to the defendant : — 

Ltickmw, 3rd November 1872. 

“ Has the honour to report, for the information of the Major-General commanding, that 
Mr. Sinclair has been removed to the Mag i. st rite ’.s office, as herein directed, but considerable 
delay has taken place in doing this, owing to Mr. Sinclair refusing to be removed, and 
refusing to put on his clothes. 

" Tlie bungalow in which Mr. Sinclair rC'iidcd is notin charge of any servant, and there 
are several articles of his property then'. A giiniior has been loft to the care of these things 
as also two ponies, supposed to be Mr. Sinclair’s, till further orders are received as to their 
disposal. 

NEIL MACK AY, Co/., 

“ Cmmaiidhig H.A. Oude Division," 

It w<as contended by tlie defendant in his written statement that he was 
not liable for the detention of the plaintiff after ho [352] was made over to the 
Cantonment Magistrate, and t!io first two Coin*ts very properly adopted that 
view. It does not appear, however, upon whoso information and complaint the 
summons was obtained, and their Lordships cannot help remarking upon the 
greiit irregularity of the forcible execution of it as if it were a warrant. The 
defendant, however, is not liable for any force used in compelling the plaintiff 
to go before the Magistrate. 

Their Lordships must also point out that Colonel J. Reid, the Commis- 
sioner, in his judgment, has referred to several matters which do not appear 
in evidence. Their Lordships have, however, entirely rejected those statements 
from their consideration, and have not been in any manner influenced by them. 

Sir Henry Tombs having died, the Administrator- General of Bengal, as 
administrator of his estate, appealed to the Judicial Commissioner of Oude, 
who, on the 17th November 1H7 1, held that an officer commanding in canton- 
ments is vested within cantonments with all the police powers which a Magis- 
trate of a district may exercise within liis district, and that as there was a duty 
imposed on the defendant, as officer commanding in cantonments, to take ac- 
tion in consequence of his bond fide belief that plaintiff was dangerous by 
reason of lunacy, actual or impending, and that as the action taken was in 
perfect good ftaith, and in performance of the duty thus imposed, the defendant 
was not liable at law for damages in consequence of any wrong that might 
have been unintentionally done to plaintiff. 

It may be taken as a fact, upon the evidence and upon the findings both 
of the Civil Judge and of the Cornrnissn'nor, that the plaintiff was not, at the 
time when the acts complained of wore committed, a dangerous lunatic. At 
the same time, there can bo no doubt that the defendant acted bond fide in the 
discharge of a public duty, and under the belief that the plaintiff was dangerous 
by reason of lunacy. 

That belief might have justified the defendant, who as commanding officer 
of the cantonment had the control and direction of the police, in directing pro- 
ceedings to be taken by the police under the 4th section of Act XXXVI of 
1858, but it is clear that the defendant did not proceed, or intend to proceed, 
under that Ac.>. 

[333] The Commissioner in his judgment, referring to Acts XXII of 1864 
and XXXVI of 1858, says 
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** It is not alleged that the defendant proceeded under oitlicr of the Acts above cited, or, 
indeed, under any particular law, but it is contended that ho felt bound to take immediate 
steps himself, in the absence of the Cantonment Magistrate and the Magistrate of the district, 
and that ho acted as a sensible and considoratt) man, and that subsequent inquiry into the 
legality of his proceedings shows that they were justifiable by the law.” 

The Legislature has been careful in providing for the protection of lunatics, 
and it would be extremely dangerous if the doctrine enunciated by the Judicial 
Commissioner could be held to bo law. He draws no distinction between a 
mistake in fact and a mistake in law, if bond fi fie. He says : “ The main point 
“ raised in the appeal to this Court is one of principle, namely, when a public 
“ officer, who is bound by his duty to take some action, fully intending in good 
“ faith to do what is riglit, makes a mistake and causes wrong, is such officer 
“ liable to bo mulcted in damages by a Civil Court And he held that he is 
not. Again, he says : “ Holding, then, tliat there was a duty imposed on 

. the defendant, as the officer commanding in cantonments to take action, in 
consequence of his bond fide belief that the plaintiff was dangerous by reason 
“of lunacy, actual or imiiending, and that whatever action was taken was 
taken in perfect good faitli, and in performance of the duty tlms imposed 
“ upon him, I am of opinion that the defendant was not liable at law for 
“ damages in consequence of any wrong that may have been unintentionally 
‘ done to the plaintiff. T am of opinion, tlierefore, that a verdict should have 
“ been given for tlio defendant.” 

There is no law which autliori/es the police or a Magistrate in the exercise 
of police duties, or an officer in command of a cantonment, in consequence of a 
bond fide belief that a person is dangerous by reason of actual lunacy, to put 
him into confinement in order that ho may bo visited and examined by medical 
officers, and to keep him in confinement until such officers can feel themselves 
justified in reporting whether the person is a dangerous lunatic or not ; a 
fortiori, this cannot be done in the case of a bond fide belief of danger from 
impending lunacy. The defendant had no authority for causing the plaintiff’ 
to be put under restraint [334] for such a ])urpose, nor had ho, after the report 
of the medical officers that the plaintiff' was perfectly sane, any colour of 
authority for keeping him under restraint in order that he might be removed 
from the cantonment, and placed under the observation of the civil surgeon, 
even though recommended so to do by the medical officers. 

Neither the police, nor a Magistrate in the exerci.se of police duties, could, 
under Act XXXVl of 1808, have had any colour for doing that which the 
defendant caused to bo done. 

The Appellant appeared in person, and argued his case with considerable 
ability. 

The Respondent appeared by Counsel, wdio, amongst other arguments, 
contended that the defendant was protected by Act XVI 11 of 1850. 

But there is no foundation for that contention. That .Xct was for the 
protection of judicial officers, acting judicially and officers acting under their 
orders. It is clear that the defendant was not a judicial officer, and that he did not 
act judicially. Mr. Woodroffe, one of the learned counsel for the defendant, 
cited many authorities, and amongst others, Caldcr v. Halkei (3 Moore's P. C., 
28 ; S. C., 2 Moore’s I. A., 293) ; Spooner v. Jiiddow (4 Moore’s I. A., 353) ; 
Hughes v. Buckland (15 M. and W., 346) ; and Ferguson v. Lord Kinnoul 
(9 Cl. and Fin., 251) ; but none of those autliorifcios have any bearing upon the 
present case. He also referred to Lucas v. Nockels (4 Bing., 729 ; 10 Bing., 
157); but there is a great distinct ' m between that case and the present. 

The plaintiff has complainel oefore their Lordships that he was not allow- 
ed by the Civil Judge to give hi s mn evidence in chief on his own behalf, and 
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that he was merely examined in the nature of cross-examination on behalf of 
the defendant. It does not appear that the Judf^e refused to allow the plain- 
tiff to give evidence as a witness for himself ; hut, assuming that the plaintiff 
is correct in Ids statement, the fact would he merely a ground of appeal from 
the Civil dudge, and such appeal is expressly [353] excluded from the leave 
given by tlie order of Her Majesty in Council. 

The ])laintilT is entitled to a decree, and the only question remaining is 
as to the amount of damages to w])ich he is entitled. 

Their Lordships see no sufficient reason to alter the judgment of the 
Commissioner of Lucknow in that respect. They will, therefore, humbly 
advise Her Majesty to reverse the decree of the Judicial Commissioner, and 
also to reverse the judgment of tlie Commissioner of Lucknow as regards the 
order that the plaintiff shall ]my the costs on Rs. 2,700, being the difference 
between the Rs. 3,000 awarded by the first Com t, and the Rs. 300 awarded by 
the Commissioner, hut to affirm the last-mentioned judgment in other 
respects. The respondent must pay tho costs of this appeal. 

AjipcaL allowed. 

Solicitor for the Respondent : Mr. H. Treasure. 

NOTES. 

[iSVi* our Notes to Cahler v. Ilnlket, ‘2 l\r. T. A. ‘2f).M in tlio Indian Reportfl (1909) Edn. 
Vol. 1.; also"l‘2 All. I IT) ; 30 lloni. ‘241 ; (1908; P. W. K. .59 ; 9 T. G. 535. The Indian Lunacy 
Act 191‘2, and tho Indian G.intomnonts Act 1910 arc Hie eiuictments now current.] 

:[9 Cal. 355 : 11 G. L. R. 430 : 7 Ind. Jur. 421] 

APPELL.ATL CIVIL. 

The fUat July, 

Phksknt: 

Mu. Justice McDonell and Mr. J ustice Field. 


M an ick y a Moy co PI ai n t i tt’ 

versus 

Boroda Prosad Mookerjeo and another Defendants.* 

Principal and Surety — Ayrccmeni to viortaage, assigjiment of — Bond of indem- 
nity — Gunrantpc — Interest — J ppeal — Eespondent — Adding Parties — Civil 
Procedure Code, Act (XLV of 18H:i), s. -Limitation Act (Act XV of 1877), 

Liability of parties discussed and form of decree given in a case whore, by an agreement 
in writing, one of the defendants, in consideration of money lent to him by B, the other 
defendant, agreed to (jxeciite a mortgage to B, eoiitainiiig tho usual covenants (in default 
tho agreement to stand as a mortg.igc). B assigned tho agreement to the plaintiff, gua- 
ranteeing by bond of even date the payment i»f the principal and interest specified in the 
agreement. 

The discretionary iiowcrof directing a person to be made a respondent, conferred on the 
Appellate Court by s. .5.59 of the Civil Procedure Code, is not limited 1/ any provision in the 
Limitation Act (Act XV of 1877). 

[356] The facts of this case aro set out in tho jiulgment. 

The lower Court fixed the following issues : — (l) Is the suit bad by 
reason of misjoinder V (2) Is tho idaintiff untitled to have a lien declared on 
the properties in suit ? (3) Is the plaintiff' entitled to costs and the interest 
claimed? (4) What is the extent of Buroda Prosad’s liability under the 

•Appeal from Original Decree No. 16 of 1881, against the decree of Baboo Krishto 
Mohun lilookerjec, Second Subordinate Judge of th^. 24-PergunnahB, dated the 2nd Septem- 
ber 1880. 
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indemnity bond ? The Munsif found the first throe issues in favour of the 
plaintiff. On the fourth issue ho said : — 

** It is said that the defendant Boroda Prosad has not only gUcarantced the payment of 
the principal and interest under the agreement to mortgage, but also covenanted, under the 
indemnity bond, to pay interest at the rate of 18 per cent., from the date of the agreement 
to mortgage to the date of rualization. Tn the first place, I would observe that there are two 
things in the indemnity bond which reiider it ambiguous ; and a portion of it is aidmittedly 
meaningless, under the rules of grammatical construction. It is said that the particle 
** thereof ” has been interpolated for “hereof”; but there is no evidence to that oilect. 
The words “ date of payment ” may be construed to mean “ duo date ” or “ date of realiza- 
tion.” Under .such circumstances I sh<ill put such a construction on the document as under 
the nature of things would render it plausible and consisterit. lioroda Prosad soJd his interest 
in the agreement to mortgage. Us. 88,000 and odd were due under the agreement. Ho 
gave up Rs. 3,000 and odd, and eifotitcd the transfer for Ks. 35, 0(X). If it is contended that 
under the indemnity bond Boroda Prosad covenanted to pay interest at the rate of 18 per 
cent. , I would say there was no consideration for such an agreement. Why should Boroda 
Prosad pay more than what was due under the agreement to mortgage ? He assigned over 
his interest at a disadvantage, and it is not fair to make him liable for more than what was 
due under the original document. If he had made any such contract, it was nudum pactum. 
1 am, therefore, not inclined to r.3iider him liable tor more than what is due under the 
agreement to mortgage.” 

The plaintiff appealed to the High Court. 

Mr. Evans, Baboo Srinalh Doss, and Baboo Doorga Moliun Doss, for the 
Appellant. 

The Advocate-General (Oft’g. Mr. Phillips), and Baboo Hajmdro Nath 
Bose, for the Eespon dents. 

The following Judgment of the Court (McDoNELL and FIELD, JJ.), was 
delivered on the 25th of May by 

Field, J. — In this case one Kali Dass Roy mortgaged certain property 
to Boroda Prosad Mookorjeo by an instrument, dated [367J the 17th 
June 1878, Tliis instrument was not a formal deed of mortgage ; it was 
an agreement for mortgage only, but it was the intention of the parties 
that a formal mortgage deed should be subsequently executed. The agree- 
ment of the 17th June 1878 contained a provision that, until the formal 
mortgage deed should be executed containing all such covenants, provisions, 
stipulations, and agreements as are usually or properly introduced into mort- 
gages of estates of a similar nature, the mortgage-property should remain 
charged with the amount of the loan, and the mortgage agreement (which was 
correctly stamped under Act XVII I of 1869) should be considered as a deed of 
mortgage. Under the agreement the money lent on mortgage, together with 
interest at 18 per cent., was to be paid ivithin one year from the 17th June 
1878, and the agreement further provided that this interest was to be payable 
in four quarterly instalments, and that if any instalment was not paid on the 
due date; compound interest was to be allowed thereupon. The money lent or 
the interest was not paid within the year, and Boroda Prosad Mookerjee, on 
the 38th June 1879, transferred his interest in the mortgage to Manickya 
Moyee Chowdhrain, the plaintiff in the present suit. It is not necessary to 
refer further to the contents of tiie deed of transfer for the purposes of the 
present case. 

Boroda Prosad Mookerjee, further, on the same date, executed an instru- 
ment of guarantee. This is in the common form of a bond, by which Boroda 
Prosad Mookerjee is held bound in tlie sum of Rs. 50,000 to bo paid to Sriinoti 
Manickya Moyoo Chowdhrain ; such bond to be void if the amount due upon 
the mortgage, together with the stipulated interest, be paid by or recovered 
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from tlie rnortf^af^or. This in^truiiienL rocif.es the mortgage agreement executed 
by Kali Dass Roy in favour of lioi’oda Prosad Mookerjee, and the transfer of 
'Boroda Prosad Mookerjeo’s interest thereby created to the plaintiff Manickya 
Moyoo Cliowdhrain. Then comes tho condition of the obligation, and after this 
wo have tho following passage whicli is material to the questions which we have 
to decide in tho j)resent case ; - 

[338] ‘ ‘ Provided alway.', and it is hereby agreed and declared by and 
between tho said Boroda l*iosad Mookorjoe and Srimoti Manickya Moyee 
Chowdhrain that, if the said Kali Dass Roy, or his heirs, executors, adminis- 
trators, reprcnsetatives or assigns docs not or do not pay to tho sfiid Srimoti 
Manickya Moyee Chowdhrain, or her heirs, executors, administrators, represen- 
tatives, or assigns amical)Iy and witliout tho institution of any suit, the whole 
of the said principal sum of Rs. 32,000, and tho simple and compound interest 
thereon according to the terms of the said indenture of mortgage at the rate of 
eighteen per cent., per annum from tho said 17th day of Juno 1878 to the date 
of payment within one year from the date TITEREOF the said Srimoti Manickya 
Moyoo Chowdhrain or her lieirs, oxocutors, administrators, representatives, and 
assigns shall bring a suit or suits in the proper tj*ibunal to enforce payment of 
the monies secured by the said indenture of agreement for mortgage ; but if she 
or they filil to do so, tlien tho said Boroda Prosad Mookerjee, or his heirs, 
executors,* administrators, and ro])resentatives shall not be liable to the said 
Srimoti Manickya Moyee Chowdhrain or her heirs, executors, administrators, 
representatives or assigns for payment of any interest that may grow or become 
due on the said indenture of agreement for mortgage from the date on which 
under this proviso tiie said suit or suits ought to be brought, and the date on 
which the said suit or suits shall bo actually brought ; and that if under any 
decree that may be ])ji,ssed against the said Kali Dass Roy, or his heirs, execu- 
tors, administratoi’s, representatives or assigns in favour of the said Srimoti 
Manickya Moyee Chowdhrain, or her heirs, executors, administrators, represen- 
tatives, or assigns on the said indenture of agreement for mortgage, simple and 
compound interest he not allowed alike rate of eighteen percent, per annum, 
from the said L7th day of June 1878 to the date of payment, the said Boroda 
Prosad i\Iookerjee, or his heirs, executors, administrators, and representatives, 
shall nevertheless be liable to pay to the said Srimoti Manickya Moyee Chowdh- 
rain, or her heirs, executors, administrators, representatives and assigns 
the difference between the amount ivhich ivill be allowed by such decree for interest 
aiul the full amount of simple and compound interest according to the terms of 
the said indenture of agreement for mortgage, from the said 17th day of June 
1878 to tho date of payment, minus the interest for tho period between the 
date on which under this proviso the said suit or suits ought to be brought, 
and the date on which the said suit or suits shall be actually brought. And 
lastly it is hereby expressly understood that upon this bond or obligation the 
said Srimoti Manickya Moyee Chowdhrain, her heirs, executors, administrators, 
representatives, and assigns shall be competent to recover from the said Boroda 
Prosad Mookerjee, liis heirs, executors, administrators, and representatives, 
only the amount of the difference between what shall be recovered by the said 
Srimati Manickya Moytje Chowdhrain, or her heirs, executors, administrators, 
representatives, and assigns on the strength of tho said indenture of agreement 
for mortgage and transfer of mortgage from the said Kali Das Roy, or his heirs, 
executors, administrators, representatives or assigns, and the said sum of 
Rs. 32,000, and simple and compound [359] interest thereon according to the 
terms of the said indenture of agreement foi mortgage at the rate of eighteen per 
cent., per annum from the said 17th day of June 1878 to the date of payment, 
subject to the agreement in the hereinbefore proviso contained/* 
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It is contended before us that the word “ thereof ” in the commencement 
of this passage is a mistake for “ hereof.*’ This contention supposes that the 
word “ hereof ” suggested for substitution, is together witli the six preceding 
words to be read with the verb “ pay,” thus ** do not pay within one year from 
the date hereof ; ” but it appears to us that it is not necessary to substitute 
hereof” for “ thereof,” because a sufficient sense is to be obtained from the 
|)assage as it stands if the word “ thereof ” be taken and construed with 
interest thereon according to, etc., ” in other words, be road as defining or 
describing the interest. 

Having regard to the words ** any interest that may grow or become due 
on the said agreement for mortgage from the dale on which, etc., ” and what 
immediately follows tlieso words, we think that interest after and besides the 
interest for the year specified in the mortgage agreement was within the inten- 
tion of the parties to the guarantee bond. 

Then comes the essential passage, “ if under any decree that may be 
passed against the said Kali Dass Hoy simple and compound interest be not 
allowed at the rate of eighteen ]:)er cent., per annum from the said 17th day of 
June 1878 to the date of payment, the said Boroda Prosad Mookerjee shall 
nevertheless be liable to pay to the said Srimoti Manickya Moyeo Chowdhrain 
the difference between the amount which will bo allowed by such decree for 
interest and the full amount of simple and compound interest according to the 
terms of the said indenture of agreement for mortgage from the said 17th day 
of June 1878 to the date of payment minus the interest, etc.” It is contended 
before us that the words “ date of payment,” are to he construed to mean, not 
the due date of payment inserted in the mortgage agreement, namely, within one 
year from the i7th of June 1878, but the date on which the money may be or 
shall be realised, and it is further contended that inasmuch as it was stipulated 
between tho original parties that the agreement for mortgage was to«have 
the same effect as a formal mortgage deed containing the usual covenants, the 
original mortgagee is entitled to interest at eighteen per cent., and [860] also 
compound interest calculated in the manner specified in tho mortgage agree- 
ment ; entitled, that is, in respect of the time (after the year allowed for pay- 
ment by the mortgage agrconient) during whicli the debt was not paid, because, 
if a formal mortgage deed had been executed, covenants securing the payment 
of such interest and such compound interest would have been insertcjd therein. 

Now, so far as regards compound interest, we are not able to agree with 
this contention ; but it does appear to us that if a formal mortgage deed had 
been executed between the original parties, it would have been a usual and 
ordinary covenant to insert in such a deed that interest shall be paid on the 
principal sum, for any time during which such sum remained unpaid after the 
expiry of the year fixed for payment, at the rate of eighteen per cent., specified 
in the agreement ; and it therefore appears to us that tho original mortgagee 
was primd facie entitled to recover interest at this rate until such principal 
sum were realized from tho mortgagor. 

We think that what was guaranteed by the guarantee bond was that 
interest would be recoverable upon tho true construction or interpretation of the 
mortgage agreement. 

But it is contended that inasmuch as the Subordinate Judge has decided 
that interest after the year is not recoverable at the rate of eighteen per cent., 
from the mortgagor Kali Dass Roy, the plaintiff is bound by that decision, and 
is precluded from recovering such interest from her assignor. It has also been 
pressed upon us that Kali Dass Roy ought to have been made a party to this 
appeal, and that the present defendant is entitled to say that unless and untill 
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Kali Dass Roy is a party to this jippeal, it is unjust stnd inequitable to make 
him (the present defendant) liable for the further amount of interest, from 
liability for which Kali Dass Roy has been discharged by the decree of the 
Court below, because that decree was made in a suit to which the original 
parties to the mortgage, as well as the assignee of the mortgagee, have all been 
parties. 

Two questions thus arise : (l) If upon the true construction of the mortgage 
agreement we think the mortgagor liable to pay interest at eighteen per cent, 
after the year allowed for payment, can the assignee of the mortgagee recover 
this interest from his [3613 assignor upon the guarantee, when such assignee 
has failed to recover such intei*est from the mortgagor ? (2) Can the assignee 
recover such interest in this a]:)iioal, notwithstanding that he has not made the 
mortgagor a party to his appeal ? 

We think that, as to the//r.s^ question, if the assignee had sued the mort- 
gagor in a sepanite suit to wliich the mortgagee (assignor) was not a party, 
and had failed to recover the after interest, the guarantee bond would entitle 
the assignee to recover such interest from the assignor in a second suit sub- 
sequently brought on the guarantee against the assignor alone ; but it is not so 
clear to us that he is equally entitled to recover in a suit to which all three 
are parties. , The second question we do not propose to decide, as we think 
that the proper course will bo to let the hearing of this case stand over, and to 
direct that Kali Dass Roy he made a party to the appeal. So far as regards 
Kali Dass, the time for appealing as against him has expired ; but wo think 
that this is a case in which wo may reasonably exercise the discretion vested 
in us by s. 5 " of the Limitation Act ; and it may be quite possible that, apart 
from that section, we have power to direct that Kali Dass Roy be made a 
party* to the appeal, inasmuch as the mortgagee, respondent, has in a way a 
right to relief over against him, and it is proper that all questions in dispute 
should bo settled so as to prevent as far as possible further litigation. 

It has been stated to us by the learned counsel for the appellant that Kali 
Dass Roy was not made a party to this appeal because Boroda Prosad 
Mookerjee made common cause with him in resisting the plaintiff’s claim; and 
the plaintiff cannot in consquence be supposed to show him much consideration, 
while at the same time she believes that upon the true construction of the con- 
tract of gujirantoe she is entitled to recover the after interest at eighteen per 
cent., in any event from him. 

This is a question upon which wo pronounce no opinion at the present 
stage of the proceedings. If this really were so, it may be a matter for con- 
sideration when we come to deal with the question of costs. All we say at 
present is that having regard to the fact that Kali Dass Roy, together with the 
mortgagee and the assignee of the mortgagee, were parties to the present pro- 
[862] ceedings in the Court below, we think that the case should be so finaUy 
disposed of as to do complete justice between all parties. 

The appellant will take steps within a fortnight from this date to serve 
notice upon Kali Dass Roy, and the usual time for his appearance will be allowed. 

Kali Dass Roy having been made a party responden.^ to the appeal 
appeared by Baboo Bash Behary Ghose, who addressed the Court on his behalf. 


„ . , r* II f • * [See. 5 : "If the periud of limitation prescribed for any suit, 

wh^ii Torit^ ex “PPlicatioii expires on a day when the Court is closed, 

ioboa nen per e appeal or application may be instituted, presented or 

P^*^°** made on the day that the Court re-opens ; 

Any appeal or application for a review of judgment may be admitted after the period 
„ . . » .. 1 . limitation prestiribid therefor, when the appellant or 

1 roviso .to o tippoa s .^ppijcaut satisfie.s tli(j Court that he liad sufficient cause for not 
and applications lor presenting the appeal or making the application within sudi 
review. j e 
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The following Judgment was delivered on the Slst July 1882, by 
Field, J. — Kali Dass has now been made a party to the appeal, and we 
have heard Baboo Bash'Behary on his behalf. The learned pleader has cod- 
tended tliat Kali Dass has been improperly made a party to this appeal. His 
argument is based upon the rule of limitation applicable to the institution of 
appeals, and he contends that as the period for filing an appeal against his 
client has expired, it i*^ not now competent to the Court to make him a 
respondent to the appeal. We think that s. 559 of the Code of Civil Procedure 
gives us full power to make him a respondent, a-d that the discretion conferred 
by that section is not limited by any provisions to be found in the Limitation 
Act. We may observe in the first place tliat s. 32 of the Code, which provides 
for adding parties in the Court of First Instance, contains an express reference 
to s. 22 '' of the Limitation Act. No such express reference is contained in 
s. 559, and the langauge of s. 22 of the Limitation Act deals with plaintiff and 
defendant. There is no general clause, which provides that jjlaintiff shall include 
appellant f and defendant, re.^pondent. Then again what is done under s. 559 is 
done not upon the application of the parties but by the Court am motn. If a rule 
of limitation were applicable to s. 559, it would be in the power of the appellant 
to exclude the discretion of the Court by filing his appeal on the last day allowed 
by the Limitation Act for that purpose. We think, therefore, having 
regard to this consideration, that it was not the object of the Legislature to 
limit the operation of s. 559 by any rule of limitation, and we think that we 
had full power to direct that Kali Dass bo made a respondent in this 
appeal. We entertain no doubt that Kali Dass is liable for interest 
at 18 per cent. Until the date of realization, and wo shall direct a decree to be 
[363] made to the following effect : Interest at 18 per cent, will be allowed up 
to the date of the decree of this Court. That interest will bo realized in the 
first instance from Kali Dass ; and the original mortgagee, that is the assignor 
of the plaintiff, will be liable upon the guarantee l)ond only if the interest 
cannot be realized by the usual execution proceedings from Kali Dass. Having 
regard to all the circumstances of the case and the omission of Kali Dass as 
respondent, when the appeal was originally filed, wo shall give no costs upon 
the additional interest now docreod. The total sum allowed by the decree will 
carry interest at 6 per cent, from the date of the decree of this Court to the 
date of realization. 


Appeal allowed. 


NOTES. 

[ADDING RESPONDENT AFTER THE EXPIRY OF THE PERIOD OF LIMITATION FOR 
APPEAL— 


See C. P. C. 1908, O. 41, r. 20. The two limits on tin? ijowcr art; (1) the party to be 
added must have been a party to the suit (2) and he must bt; iiit(;rested in the appeal : — 33 
Cal. 329 ; 38 Cal. 913 ; 2G Cal. lU ; 8 C. W. N. -196 ; 14 All. 154 ; 13 All. 78 ; 15 Mad. 362 ; 
18 Bom. 620 ; 31 Mad. 442 ; 12 C. L. J. 137 : 6 1. C. 6.54. 


As regards adding in second appeal persons who wore not before the first Appellate Court, 
see 19 Mad. 151, contra 15 All. 6. The order can be made only at the hearing : — (1912) 40 
Cal. 823 : 17 C. L. J. 183.] 


* [Sec. 22 : — When, after the institution of a suit, a new plain- 
tiff or defendant is substituted or added, the suit shall, as 
regards him, be deemed to have been instituted when he was so 
made a party. 

Provided that, when a plaintifl dies, and the suit is continued 
by his legal representative, it shall, as regards him, he deemed 
to have been instituted when it was instituted by the deceased 
plaintiff : 

Provided also, that, when a defendant dies, and the suit is continued against his 
. V • • 1 legal representative, it shall, as regards him bo deemed to have 

d PT® t d* instituted when it was instituted against the deceased 

aeienaant aios. defendant.] 


Effect of substituting or 
adding new plaintiff or 
defendant. 

Proviso where original 
plaintiff dies. 
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JOY COOMAR & C . V . 


[9 Cal. 868^ 12 C.L.R. 490] ' 

APPELLATE CIVIL. 


The 0th Aiujust, 1SH2. 

Present : 

Mb. Justice Mitter, OKPCi. Chief Jcsttce and Mr. Justice Maclean. 


Joy Cooinar and anollior Defendants 

versus 

Bundhoo Lall Plaintiff." 


Evidence — Local iuveslii/ation— Jiidijmmt on facts observed by 
Jiidije but not proved. 

Ill a suit respecting boiincljirifs, the Miinsif, before settling the issues in the case, visited 
the locality, and in his judgment rtdied upon certain facts which had come under his obser- 
vation during his vihit. These facts were not proved by any evidence, and the Munsif did not 
make any report as to them. I’lie. District Judge reversed the IMunsif’s decision on the oral 
ovidoiice given* in the case, liolding that he could not take notice of the facts observed by the 
Munsif himself, and on which he had Isised his jiidgnicnt. 

Held, that though the re.sult of the enquiry institntiid by the Munsif was not evidence 
according to the definition in tin* Evidence Act, it was a matter before the Court which might 
have been taken into consideration. 

Held, also, that the ^lunsif should have put the result of his investigation upon paper. 

Mr. Ihunison and Munslii Mahomed Vnsuf for Appollants. 

'Bvihoo Mohesh Chnndef Choirdhri/ iiud Mr. Handel for tho Respondent. 
[384] Thk fad s of this case siitiiciently appear from the Judgment of the Court 
(MiTTEll and Maclean, JJ.) wliich was delivered by 

Mitter, J.— We are of opinion tliat in this case tho judgment of the lower 
Appellate Court cannot stand. 

Tho question between the parties was whethf)r tho plaintiff was entitled to 
have the alang or singha, marked B. G. in the Munsif's map, removed, the 
plaintiff’s allegation being that it was placed tliero in the month of August 1879 
by tho defendants, who are the proprietors of mouzah Rathni. 

Tho plaintiff alleges that tho land upon which the alang has been put up 
belongs to him, being part of a jagir of eight high as within mouzah Titaria. 

The defendants do not deny that tho alang or singha B. C. is upon a piece 
of land appertaining to mouzah Titaria, hut they allege that this piece of land 
does not appertain to tho plaintiff’s jagir of eight bighas, but to the khalisa land 
of mouzah Titaria ; that it is really a part of an alang or singha of an har called 
ahar uparata, and that it has been in existence for more than twenty years. 

Tho Munsif came to tho conclusion that the alang or jingha B. G. was 
constructed upon land not belonging to the plaintiff’s jagir, but to the khalisa 
land of mouzah Titaria, and that tho alang or singha had been in existence for 
more than twenty years as a protection to the band of a portion of ahar uparata. 
He accordingly dismissed tho plaintiff’s suit. 

* Appeal from Appclhito Docrcc No. ‘287 of 1882 in Rule No. 569 of 1682, against the 
decree of J. Tweedic, Esq., Officiating Judge of (rya, dated the IGth November 1881, reversing 
tho decree of Baboo Mohciidro Tjcil Ghose, Secoii t Munsif of that district, dated tho 27th 
June 1881. 
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I.L.R. 9 Cal. 363 


It appears that the Munsif visited the locality, and in his judgment he 
relies upon certain facts which he says came under his observation when he 
was on the spot. This local investigation was held by the Munsif before the 
issues in the case were settled. Some of these facts, which are not proved by 
any evidence, but which came, according to the Miinsif’s judgment, under his 
personal observation while he was on the spot, appear to us to have a material 
bearing upon the questions at issue between the parties. 

The District Judge on appeal has reversed the decisions of the Munsif. 
He has come to the conclusion that the land upon which the disputed alang 
B. C. is situated appertains to the [SBdjj plaintitl’s jagir. He is also of opinion 
that the defendants have failed to prove that this alang or singha B. C. has 
been in existence for more than twenty years. He bases his decision mainly 
upon the oral evidence on the record. 

As regards the result of tlie investigation hold by the Munsif, the District 
Judge seems to have excluded it entirely from his consideration. It is not very 
clear from his judgment whether ho means to hold that, before the result of 
that investigation could be taken into consideration, it was necessary that the 
Munsif should bo examined as a witness in the case. However that may be, 
it is clear from his decision upon this point that he has entirely excluded tho 
result of the Munsif ’s investigation from his consideration. In Ins opinion it 
was not a material which lie was legally conjpotent to take into consideration 
in arriving at a conclusion in this case. 

We are of opinion that his decision upon this point is not correct. There 
are many decisions of this Court in which results of investigations, made by tho 
Judges personally, have been made tho basis of judicial conclusions. In some 
of these cases it has been pointed out that it is tlie best material upon which a 
decision can rest. Looking at the language of s. 392 of the Code of Civil 
Procedure it is clear that tho result of a local investigation, made by the 
presiding judicial ofTicer, is a material which may bo taken into consideration 
in arriving at a conclusion upon disputed questions of fact. Section 392 says : 

“ In any suit or proceeding in which the Court deems a local investigation to 
be requisite or proper for tho purpose of elucidating any matter in dispute, and 
the same cannot be conveniently conducted by the Judge in person, the Court 
may issue a commission to such person as it thinks fit.” It is clear from this 
that the delegation of the duty of elucidating any matters in dispute by local 
investigation is to be made only when tho presiding Judge cannot conveniently 
conduct tho enquiry himself. 

Tho District Judge also appears to have boon of opinion that the result of 
the enquiry, conducted by tho Munsif in this case, could not he considered by 
him because it was not evidence according to the definition of that word in tho 
Evidence Act. He is perhaps right in this view. Tho definition of tho word 
[ 866 ] * * evidence,” as given in the Evidence Act, moans and includes (1) all 
statements which the Court permits or requires to be made before it by wit- 
nesses in relation to matters of fact under enquiry; such statements are called 
oral evidence ; (2) all documents produced for the inspection of the Court : such 
documents are called documentary evidence. 

Tho result of a local enquiry by a presiding judicial officer does not come 
under either of those two heads ; but the District Judge has not taken into 
consideration the definition of the word “ proved ” which comes immediately 
after. It is to this effect : “ A fact is said to be proved when after considering 
the matters before it the Court either believes it to exist, or considers its exis- 
tence so probable that a prudent man ought, under the circumstances of the 
pajrtioular case, to act upon the supposition that it exists.” 


4 OAL.-^120 
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It would iipi)ear, therefore, that the Legislature intentionally refrained from 
using the word “evidence’* in this definition, but used instead the words, 
“ matters before it.” For instance, a fact may bo orally admitted in Court. 
The admission would not come within the definition of the word evidence as 
given in this Act, hut still it is a matter which the Court before whom the 
admission was made would have to take into consideration in order to determine 
whetlier the particular fact was proved or not. 

Hut thougii wo are of opinion that the District Judge was in error in 
not taking into consideration the result of the Munsif’s local investigation, 
we entii oly agree witli him in Ids remark that the Munsif ought to have put upon 
jiapor the result of Ids investigation when it was completed. It is very 
desirable that judicial ofiicers conducting local investigations should place upon 
record the results of their investigations as soon as they are completed, so that 
the parties may have an opportunity of seeing wliat the facts are which the 
judicial olficors consider to he established by the local investigations. 

But in this case wo find that none of the facts upon which the Munsif relied 
as coming under his personal observation while the local investigations were 
being conducted, or objected to in the petition of appeal filed by the defendants 
in the Court Ijelow as l)eijig incorrect. Jn referring to tliis circumstance wo do 
not by [387] any moans wish it to bo understood that wo consider that those 
facts winch the Munsif says came under his ])ersonal observation are to be 
taken as absolutely correct. All that we say is that the District Judge should 
not have excluded them from his consideration. Whether there are good 
grounds for accepting the result of the local investigation as correct, or reject- 
ing it as incorr(ujt, are matters with which wo have nothing to do. It is for 
the District Judge to decide these questions. 

For these reasons the rule will be made absolute ; the order of this Court 
made under s. ool ' of the Code of Civil Frocodure will be set aside ; and this 
appeal will bo decreed, the decree of the lower Appellate Court being reversed; 
and. the case remanded to that Court for re-ti*ial. 

The costs will abide the result. 

Appeal allowed. 

NOTES. 

[LOCAL INVESTIGATION- EVIDENCE - 

Sec iiUo IG C. W. N. 4‘2G ; ;37 Cal. 340 ; 14 C. W. N. 422 ; 33 Cal. 133 ; 1 C. W. N. 682 ; 
20 Cal. 8.57 ; (1910) 8 I. C. 939 : 4 S. L. R. 180. 

The “ mattors boforo ” the Court must be matters properly before it : — 14 C. W. N. 1114, 
see per Cariidiiff, J. The nj-eiiaetiiu'iit of the tran.saction, the fiubjoct-mattor of the suit, was 
animadverted upon by the Privy Council in (1907) 34 I. A. 115 : 31 Bom. 381. 

The Judge cannot import into a case his own knowledge and belief : — 11 M. I. A. 213 ; 
3 I. A. 286.] 


* [Sec. 5.51 : — The Appellate Court may, if it thinks fit after fixing a time for hearing the 
Powur to C'onflrm doci pleader. and hearing him accordingly if he 

. -ii t appeara at such time, confirm the decision of the Court against 
s,on of lower ourtw.thout the 

scnaing it no ice. appeal to such Court and without serving notice on the respon- 

dent or his pleader ; but in such case the confirmation shall be notified to the same Court.] 
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[9 Cal. 367 : 19 C.L.R. 19] 

APPELLATE CIVIL. 


The 18th Aitgust, 1882. 

Present : 

Mr. Justice Wilson and Mr. Justice Field. 


Krishna Gobind Dhur and others Plaintiffs 

versus 

Hari Churn Dhur and others Defendants.'"' 


Landlord arid Tenant Suit for possession — Cause of action— Limitation — 
Act XV of 1877, sell, ii, els. 139, 144. 

The plaintifi stated that in the year 1862 ho purchased a talook in which somo of the 
defendants then held an ijara for a term of years expiring in 1868. The talook had previously 
been a khas mehal in the possession of the Governmont, and was bought by the plaintifi at 
an auction sale hold by the Collector. The pbiintill also stated that the ijaradar defendants 
in collusion with the other defendants, had continued in possession of the lands held 
in ijara after the term^f the ijara had expired, and had refused to give up possession thereof 
to the plaintiff. The Judge of the lower Appellate (3ourt found that the defendants (other 
than the ijaradars) had been in possession previously to the sale in 1862, and he also found 
that there was no evidence to support the charge of collusion with the ijaradar defendants. He 
therefore dismissed the suit (which was brought in 1880) on the ground of limitation. 

Held, on second appeal, that the plaintill’s cause of action arose on the expiration of tho 
ijara, and that the suit, whether governodby Articles [368] 139t or 144 of tho Limitation Act, 
Act XV of 1877, was not barred on tho ground of limitation. Woomesh Chitnder Ooopto v. 
Haj Narain Boy (10 VV. R., l/i) cited. 

This was a suit for tho rocov(3ry of possession of land brought by somo 
of the joint owners tliercof. The other joint owners were made pro forma 
defendants. Tho ])laint stated that the plaintiffs and tlieir co-sliarers had 
bought tho talook, in which tlie lands in (uiestion wore situated, on tho 4th 
of Juno 1862 ; tlio talook liad been a klias melial of Government, and they 
bought {it an auction-sale hold by the Collector. LJeforo tho date of tlio auction 
sale certain relatives of the principal defendants bocanie ijaradars of tlie lands 
in dispute for a term of years which expired with the year 1274 (lith April 
1868). The plaint stated tlnit at tho end of the term the ijaradars did not give 
up the lands, but allowed tho principal defendants “ to hold possession of the 
land along with them under an adverse right.’* The Munsif found in favour of 
tho plaintills, and decreed the claim. 

On {ippeal, the Judge said : “ The Munsif has found that tho case is not 

barred by limitation ; but I hold that this finding is erroneous, because the 
Munsif has considered tho case as similar to one brought by a reversioner for 

•Appeal from Appclkitt! Dccn-.o, No. 766 of 18H1, sigainst the clccrco of Raboo Ram Cooimir 
Paul CUowdhry, Subordinate Judge of Sylhot, dated the lOth February 1881, reversing the 
decree of Baboo Upeiidro Chuiider Ghose, Munsif of Nnbtx'guiige, dated the 24th September 
1880. 

T [Art. 139 


Description of suit 


Period of |Tinio from which period begins 
limitation to run 


By a landlord to recover posscs- 
8ion from a tenant 


Twelve jciirs... 


When tho tcmancy is determined.] 
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setiiiii' aside a sale made by a Hindu widow, and he says that, as the term of the 
ijara ran up to the year 1274, tlui plaintiffs could not bring a suit before. But 
in my judgment the analogy drav^m by the Munsif does not apply. The reason 
is that the possession of a purchaser from a Hindu widow, or the possession of 
anybody with the consent of tlic widow, is not a possession adverse to the right 
of the reversioner. Had the plaintilYs iu the present case proved their state- 
ment that the contending defendants held possession of the l&nd in collusion 
with the ijaradars, then the analogy drawn by the Munsif would have applied 
to this case ; but on reference to the evidence adduced in this case, 1 do not find 
any proof to that effect. On the other hand, it has been proved by the evidence 
of the witnesses examined by the defendants, as well as by the thakbust 
papers that, for a period of more than twenty years, the contending defendants 
and their predecessors wore in possession of the land in question." The 

[369] Subordinate Judge then reversed the Munsif ’s decree, and dismissed the 
suit with costs. The plaintiffs appealed to the High Court. 

Baboo AukhiL Chunder Sen for the Appellants. • 

The Judgment of the Court (Wilson and Field, JJ.), was delivered by 

Wilson, J. — We think that this appe<al must be allowed. It appears to us 
that the lower Appellate Court has mistaken the application of the law of 
limitation • to the case. The judgment of that Court says : The plaintiffs, 
therefore, are bound to prove that tlie ijaradars wore in possession of the dis- 
puted land to the end of the term of their ijara, and if it comes out that the 
ijaradars did hold possession up to the end of tlie term of the ijara, then the 
cause of action of the plaintiffs may bo held to have arisen just as the ijara 
terminated, otherwise tlie plaintiffs were bound to bring this suit within twelve 
years from the time at wliioh the ijaradars wore dispossessed from the land, 
or from the time at wliich their (the ijaradars) predecessors had been 
dispossessed, in case tlie defendants were never in possession. 

That appears to us to be a misapprehension of the law. The facts are 
very short. The land was purchased by the plaintiffs, and at the time when 
they acquired their title it was subject to an ijara to certain persons. During 
the currency of the ijara, the ijaradars were dispossessed. When did limita- 
tion begin to run against the plaintiffs? Did it run from tlie dispossession of 
the ijaradars, or from the termination of the ijara ? It appears to us that it 
clearly runs from the determination of the ijara. Prior to that date they might 
possibly have a right to bring a suit for declaration of their title, and the 
Court would have power, probably in its discretion, to give them a declaratory 
decree ; but they certainly had no power to sue for possession. Now by what 
rule in the Limitation Act is their right to sue governed ? It may fall either 
under Article 140 of the, second schedule, or under Article 144. It will be 
convenient first to refer to Article 139. That deals with a case where the 
suit is by a landlord to recover possession from a tenant, and there the time 
runs from the determination of the tenancy. That is the only section deal- 

[370] ing expressly with the case of a landlord as such. The next article 
says that in a suit by a remaindfr man, a reversioner (other than a landlord) 
or a <leviseo, for j)ossession of inimoveablo property, the point from which time 
runs is, “ when his estate falls into possession." Probably in this article, the 
expression “ other than a landlord," means “ other than a landlord as such 
suing Ids tenant." If that be so, then that article would apparently govern 
this case, and the time would run from the termination of the ijara» If the 
case does not fall within that article, then it must fall within Article 144, as 
being a suit “ for possession of immovedble property or any interest therein not 
hereby otherwise specifically provided for." Then the period of limitation 
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begins to run from the time when the possession of the defendant becomes 
adverse to the plaintiff. ** Plaintiff," by the interpretation clause, includes 
any person through whom the plaintiff claims ; but the plaintiffs do not claim 
through the ijaradars. Therefore, possession adverse to the ijaradars is not 
possession adverse to the present plaintiffs. This conclusion is entirely in 
accordance with the construction put upon our earlier Limitation Act, in the 
case to which we have been referred, Woomesh Chunder Goopto v. Eaj Narain 
Boy (10 W. R., 15). We think, therefore, that the decree of the lower Appel- 
late Court should be reversed, and the decree of the Munsif in plaintiff's 
favour affirmed. 


The Appellant will have liis costs in this Court and in the lower Appellate 
Court. 


Appeal allowed. 


NOTES. 

[I. LIHITfriON AGAINST THE LANDLORD— 

Limitation as regards third persons — 

As regards the right of tho landlord to bring a suit against the trespasser during the 
subsistence of the lease, sco also 10 Cal. 677 ; 13 Cal. 101 ; 18 Bom. 61 ; 19 Bom. 138 ; 10 
Cal. 107G ; 21 Mad. 288. 

In those cases, the landlord is not barred and time does not run against him until tho 
expiration of the term, even if the tenant himself be barred : — Waller v. Yaldcn (1902) 2 K. 
B. 804 ; and in such cases the tenant, being barred, and having no possession himself, cannot 
by his surrender confer a right of possession. 

Suppose a determination of the tenancy by surrender accompanied by a renewal ; 
limitation runs or not against tho landlord according as the person in actual possession is 
tho lessee (including those deriving title from him) or a trespasser. In the former case, as 
there is no moment when the lessor has a right of entry, time does not run against him, 
Corpus Christi College v. Itogers (1879) 49 L* J. Q. B. 4 C* A* ; Ecclesiastical Commissioners v. 
Treemer (1898) 1 Ch. 166 (sub-lessee). Tn the latter case time runs .against him, in favour 
of the third person, the now lease being carved out of the possession vested in the lessor, 
Ecclesiastical Commisswners v. Itowe (1860) 8 A. C 786. 

2. lAmitation as regards the tenant — 

The subject of the tenant’s incapacity to prescribe adversely to his landlord was 
exhaustively dealt with by Bliashyam Ayyangar, J., in his judgment in (1802) 26 Mad. 607 ; 
see also 29 Cal. 618, P.C. 

Upon the determination of the tenancy, limitation runs against the landlord: — (1903) 20 
Mad. 636. As regards tenant holding over after expiry of the term of the lease, see that 
case and 24 Bom. 604; 1 A.L.J. 201 ; 31 Mad. 163. There may, however, be adverse possession 
by the tenant of laud other than those demised by the lease (16 C.W.N. 634, > but it will have 
to be yielded up on the determination of the tenancy. 

If limitation had commenced to run against the landlord before tho commencement of 
the lease, Uie fact of the lease is no bar to its running against both the landlord and the 
tenant * — 6 All. 1 ; 17 Cal. 137 ; 26 ^lad. 410. Similar principles are applicable to the 
case of mortgagor and mortgagee: — 4 Bom. U.li. 721 ; 27 All. 395. Adverse posse.ssioji may 
run against the real owner when, though by mistake, ho himself holds the land as 
tenant of a third party, and his real title will be extinguished on the expiry of 12 
years : — 29 Cal. 518 P.C, Principles, similar to those in this case, were laid down in 13 
Cal. 101 ; 16 C. W. N. 343 ; 29 All. 693 : 4 A. U. J. 726 : (1907) A. W. N. 1865 ; 27l3om.43 ; 
4 Bom. L. R. 721. The case of 26 CjiI. 460 i.s an erroneous decision, as pointed out in 
29 All. 693 ; and it would appear that the ca.se of 1 C. W. N. 246 is likewise erroneous, 
since the material factor in adverse possession is not tho right to rent nor the tenant’s 
dealing with tho land or attorning to another, but the right of tho landlord to possessum. 
The landlord having parted with it to the tenant, does not regain it until determination of 
the tenancy, and so, until then, his right to possession is not barred.] 
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[ 11 C.L.R. 522] 

[371] AlTEliLATE CRIMINAL. 

The 0th October, 1H82. 

PllESKNT : 

Mr. Justice Field and Mr. Justice Norris 

Manu Miya 
versus 

Tho ErTipress."" 

Joinder of ohnrfjes Offences of the same kind committed in respect of 
different persons — Criminal Procedure Code (Act X of 1872), 
ss. 452, 453, and 455. 

Where an accusctl was charged under ono chargii including four counts, viz.,^ 

(1) House- brcji king by night with intent to commit theft in tho house of A ; 

(‘2) Theft from tho same house ; 

(3) House-breaking by night with a like intent in the house of B ; 

(1) Theft from that house ; 

And whore bo pleaded guilty to the fir.st and third charges, 

J-fcld, that the case was within tho terms of s. 453, and that the words “ offences of the 
same kind” are not to be limited by the explanation to that section, but include a case like 
this, where a man has within a year committed two offences of house-breaking. 

Held, also, that tho words ” offences of the same kind ” are not limited to offences 
against the same person. 

Per FlKiil), J. • 'Pbo explanation to s. 453 must be understood as extending and not as 
limiting the' meaning of tliat st'ctioii. 

Per NOIIUIH, »I. — C.ire sliould betaken that accused persons arc not prejudiced by charges 
bcin^; joined, and the Court should at all times be anxious to lend a willing ear to any appli- 
cation upon their behalf by separation of charges and for separate trials upon separate 
charges. 

Kmpress v. Murari (I. L. R., 4 All., 147) di.s.scnted from. 

The facts of this case appciir sufticiently from tho judgment of Mr. Justice 

Norris. 

No ono appeared for either side. 

The following Judgments were delivered by the Court (FIELD and NORRis, 
JJ.):— 

Norris, J. -In this case there Wore four lieads of charge or counts against 
the prisoner, viz., first, house-breaking by night [372] with intent to coinjnit theft 
in the bouse of ono Ibiroda Prosad Das ; second, theft from the same house ; 
third, house-breaking by night wu'th intent to commit theft in the house of one 
Tarini Cliurn l^itta ; iiwd, fourth, theft from the same liouse. 

At the trial before tho Sessions Judge the prisoner pleaded guilty to the 
first and third heads of charge, and was sentenced upon the first to three years 
rigorous imprisonment, and upon tlie third to tlireo years rigorous imprison- 
ment, to commence at the expiry of tlio sentence passed under the first head of 
charge. 

It floes not appear tliat any plea was recorded upon the second and fourth 
heads of charge ; the Judge merely says : “ No sentences are given under the 

* Criminal Appeal, No. 454 of 1882 against tlio order of H. Muspratt, Es(j[., Sessions 
Judge of Sylhet, dated the 21st June 1882. 
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second and fourth heads of charge as they are included in the first and third 
heads.” 

The Magistrate committed the prisoner upon one charge only, including 
therein the four heads of charge to whicli I have referred ; and the Sessions 
Judge tried him upon that one charge as sent up by the Magistrate. 

We do not think that the courses followed by the Magistrate and Sessions 
Judge are illegal. Section 452 of the Code of Criminal Procedure says : “ There 
must be a separate charge for every distinct offence of which any person is 
accused, and every such charge must be tried st*: arately, except in the cases 
hereinafter excepted.” Section 453 says: “When a person is accused of more 
offences than one of the same kind, committed within one year of each other, 
he may bo charged and tried at the same time for any number of them not 
exceeding three.” Then follows the exjJanation : “ Offences are said to be of 

the same kind under this section if tlioy fall within the provisions of section 
four hundred and fifty-five.” Section 455 " says : “ If a single act or set of acts 
is of such a nature tliat it is doubtful which of several offences the facts which 
can bo proved will constitute, the accused person may be charged with having 
committed any such offence; and any number of such charges may bo tried at 
once, or he may ho charged in the alternative with having committed some one 
of the said offences.” 

Now if we are to hold that the words “ offences of tlio same kind ” in 
s. 453 refer to, and include only “offences tliat fall [373] within the 
provisions of s. 455,” then undouhtedly there has been an illegality; there has 
been an “ error or defect either in the charge or in the proceedings on the trial,” 
which would call for our interferonqp if wo were of opinion tliat such error or 
defect had prejudiced the prisoner in his defence ; but as the prisoner pleaded 
guilty, he cannot be said to have been thus prejudiced. But wo are of opinion 
that we cannot so hold. * To do so would be etiuivalent to striking s. 453 out of 
the Code altogether. Wo are of opinion that the words “ offences of the same 
kind” in s, 453 are not to be limited by the explanation to that section, but 
include such a case as this where a man has within a year committed two 
offences of house-breaking. The “offences” mentioned in s. 455 are not in 
fact “ offences of the same kind,” hut offences of different kinds arising out of 
“ a single act, or set of acts.” Moreover, these offences of different kinds aris- 
ing out of “a single act or sot of acts ” must, in the contemplation of the sec- 
tion, have been committed at one and the same time, wlicreas s. 553, by the 
use of the words “ within one year of each other,” clearly points to offences 
committed on distinct occasions, separated, it may bo, by 364 days. Upon 
the words of the Act, therefore, we are of opinion tliat there has been no 
illegality. 

We now proceed to consider another point, viz,, whether the “ offences of 
the same kind,” mentioned in s. 453, must be held to mean^offences against 
one and the same person. We are of opinion that they must not be so limited. 
There is nothing in the words of the section itself so limiting them, and we 
are not at liberty to introduce words of limitation unless it is absolutely neces- 
sary to do so. We are aware that in this holding we are refusing to follow the 
decision of the High Court at Allahabad in the case of Empress v. Murari 

* [See. 466 : — If a singlo act or set of acts is of such a nature that it is doubtful which of 
Where it is doubtful several oiTencos the facts which can be proved will constitute, 
What offence has been the accused person may bo charged with having committed any 
committed. such offence ; and any number of such charges may be tried at 

once, or he may be charged in the alternative with having committed some one of the 
said offences. J 
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(I. L. E., 4 All., 147), but with the greatest respect for the learned Judges 
who decided that case, one of whom, STRAIGHT, J., has a most deservedly high 
reputation as a criminal lawyer, we do not think it is correct. As I said before, 
there are no words in the section limiting its operation as the Allahabad High 
Court would limit it. This of itself would, in our opinion, be sufficient ground 
for sujjporting our present ruling, but [374] we think it well to refer to the 
practice of the Criminal Courts in England as furnishing authority in support 
of our view. According to the Common Law of England, there is nothing to 
prevent a prisoner being charged on different counts of the same indictment 
on tho several dilferont felonies. In Hale’s Pleas of the Crown, Vol. II, 
p. 173, it is laid down that “ if there be one offender and several capital offences 
committed by him, they may be all contained in one indictment as burglary 
and larceny : larcenies committed of several things, though at several times, 
and from several persons, may be joined in one indictment" ; and see Beg. 
V. Hcyioood (1. L. and C., 451). In the case of Castro v. The Queen (L. E., 6 
App. Ca., 229) Lord Blackburn, at p. 243, makes the following observation : 
“ The course taken with regard to one indictment was this : Tho Queen having 
sent her Commission to the Grand Jury or ony other Commission to a proper 
tribunals, the tribunals so authorized presented all tho offences that came to their 
knowledge ; if it was brought sufficiently to their knowledge that a man had 
corninitteil ten murders, fifty burglaries, and a score of larcenies, they would 
find, not one finding as to them all, but they would find in separate counts that 
ho had committed each of those charged offences ; and if there were many other 
persons (as generally there are) it would also be found that those other persons 
had committed tho offences proved against them also, and of this presentment 
one record was made up. Upon that prqpess could be issued against a man so 
charged, to bring him upon his trial before a petty jury, to try whether he was 
guilty of those offences so charged or not. 

“Now, at Common Law, there was no objection whatever, in point of 
law, to bringing a man who was charged with several offences if those charges 
were all felonies, or wore all misdemeanours, before one petty jury, and 
making him answer for the whole at one time. The challenges and the 
incidents of trial are not the same in felony and misdemeanour, and, 
therefore, felony and misdemeanour could not be tried together ; but any 
number of felonies and any number of misdemeanours might. The con- 
[3753trary was asserted by the learned Counsel, but though repeatedly 
challenged to do so, ho did not cite any authority in support of his contention. 
There was no legal objection to doing this ; it was frequently not fair to do it, 
because it might embarrass a man in the trial if he was accused of several 
things at once, and frequently the mere fact of accusing him of several things 
was supposed to tend to increase the probability of his being found guilty, as 
it amounted to giving evidence of bad character against him. Whenever it 
would be unfair to a man to bring him to trial for several things at once, an 
application miglft be made, to the discretion of the presiding Judge, to say, 

‘ try me only for one offence, or try mo only for two offences ; if one was the 
real thing, lot mo be tried for one, and one only ’ ; and whenever it was right 
that that should be done, the Judge would permit it. For these mixed motives 
it was well established by a long series ' of decisions, (I confess I doubt 
whether they were right at first, but certainly they have been both well 
established now, and sanctioned by Statute — that is quite clear) that where 
the several charges were of the nature of felony, the joining of two felonies, 
in one count was so, necessarily E may say, unfair to the prisoner that the 
Judge ought, upon an application being made to him, to put the prosecutor ta 
bis election, and send them to two trials. It never was decide, even in- 
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felony, that if that application for the election was not made, the joining of 
several felonies, that is to say, the taking several felonies which had been 
found together, and trying those several felonies before one petty jury, was 
wrong in point of law ; on the contrary, it was repeatedly held that it was 
“ight enough, altliough, if the jn'oper ap])lication had l)een made at the proper 
time in a case of felony, the party prosecuting would have been put to his 
election or made to take one felony only, and not both at the same time. 
But in cases of niisdeineanoiir, it was by no means a matter of course that 
that sliould he done. I think tiuit if the .Tud^, , upon an ai)plication made to 
him, had been satisfied that to try the man for several misdemeammrs together 
would work injustice to the |)risoner, he luul a poifect right to say ‘ I will not 
work this injustice by tiying tlicni together, let us diminish them in number, 
and try a reasonal)le numhei’ and no more. [376] I do not know whether 
that was ever done in a case of mis<lemeanour, l)ut I feel very little doubt that 
it may Iiave been.” 

The Legislature has enacted in two cases that three chaiges of felony 
may he charged in one indictment. 24 S:. 2o Victoria, cap. 2(5, enacts that 
“ it shall he lawful to ins(n t several counts in the same indictimmt against 
the same person for any numher of <listinct ac.ts of stealing, not exceeding 
tln ee, which may have been committed by him against the same person within 
the si)aco of six months from the first to thtj last of such acts, and to proceed, 
thereon, for all or any of them ;** an<l s. 71 of tlie same iVet contains similar 
provisions with regard to three distinct acts of emhe/i/lement. 

Such is the law and practice in Bngland with regard to felonies. In cases 
of misdemeanour theie is no limit to the numher of counts charging distinct 
oUences that imiv he inserted in one indictmeait. In piosecution of what arc 
called “ long firm swindles it is not unusual to insert ten or fifteen counts, 
each charging a separate ofTcnce against different persons. Within my own 
experience tliero w'as a case tried heforo Mr. dustico 11 AWKINS at the last May 
Sessions of the Central Criminal Ccairt, where the indictment contained some 
120 counts, and at least 2/3 or .40 of tlieso charged separate offences aganist 
different persons. The offences in this case, house-hroaking by night, or as 
called in Bngiand hmglary, wore, according to J'higlish law, felonies ; and. 
no doul)t, had the prisoper been tried in hhigland, two sej)arate indictments 
would have been preferred against him ; hut here, hap])ily, wo know' nothing 
of the antiquated distinction between felony and misdemeanour, and, therefore, 
if our view of the law is correct, the (piestion in this case is reduced to one 
of luactieo, and upon this ]]oint w'c are of opinion tliat the practice prevailing 
in Knghind w'itli regard to misdemeanour, is the one that should l)e followed 
here. But the judges should take care that prisoners are not luejudiced by 
that course being taken, and they should, at all times, he anxious to lend a 
willing ear to any application for separation of charges and for sei)arato trials 
ii])on separate cliarges. The prisoner in this case having hfen convicted on 
his own i)lea, tliore is no appeal under s. 274'*' [377] of tile Criminal Procedure 
Code, exce])t as to the extent or legality of the seuteiice as I have alroa<ly 

* [See. ‘273: — There shall he no appeal incases in which a Court of Session, or the ^lagis- 
No appeal in p(*tt} cases, tratc of a District t)r other Magistnitc of the 1st class, passes a 
seiitonee of iniprisoinncnt not exceeding one month t)nly, or of 
fine not exceeding fifty rupees only, or of whipping only. 

There shall be no appeal from a .sentence of iniprisoninent passed hy such Court or 
^lagistrate in default of paumint of fine when no substantive sentence of imprisonment has 
been passed. 

When an accused person has lieeii convicted on his own plea, whether on a trial with 
assessors or b_\ jury, there is no appeal, except as to the extent or legality of the hcnteiice.] 
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jiointod out. We are of opinion that there is no illegality, and having regard 
to the oirenecs to which he pleaded guilty, we are of opinion that the sentences 
aie not at all too severe. * 

This a])})eal will, tliereforo, he dismissed. 

Field, J. I am of the same opinion. I think that the explanation to 
s. of the Code of (h iminal Procetlure must he understood as extending not as 
limiting the meaning of the section itself. As pointed out hy niy hrother 
Norris, there are in the section no words which limit the three offences for 
which an accused i)erson may he charged and tried at the same time to offences 
against the same person ; and I think the explanation cannot operate to imj) 0 se 
any such limitation or restriction upon the genei'al lariguage of the section. 

A ppvn I 
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APrPLf.ATP CIVIL. 

TJio nth Juh/, 

Present : 

Mr. .ll^STICE ^^(’D()NEE^i AND MR. JUSTICE PFEED. 

Nohin Clnmder Hoy One of tlie defendants 

rersns 

Kup fiall Das and another Plaintiffs.'* 

Co)itrit)i(ti(Hi, Suit for — (iorernmont rrvanur — Paijmeut 
hfl one CO- sharer for another. 

Wln'i'u :i co-slijinT of :i [jortioii a talook compel led to pay a tpiota of llu* (lovonnni'nt 
rovuiiiio diu* on aec<iunt of a share, not his own, in order to save tho portion of the talook 
from iM'ing sold, he is entitled to a charge upon such share for the money so paid, and such 
share should lie eharg»'d even when it has ]iassed sulisequently into the hands of a third 
party . 

Knaiiet Jlassain v. Mnddnii Mitiiec Shatioon (14 R. Jj. R., 155; S.(\, ‘2‘2 W. R., 111), 
followed. 

In this suit the plaintiffs souglit to have it declared that a sum of money 
paid hy them in res])ect of (xovertiment revenue for a seven-anna share in a 
certain talook should he dcclai cd a chai-ge [378] on the dofondants' share in 
the talook, it Iiaving been jiaid on their account to prevent a sale taking place. 

In the suit, as originally framed, there were seven defendants, and the 
first Court gave a decree as against only the first defendant, hut on appeal this 
decree was varied and tlie amount decreed in favour of the plaintiff's was, 

•Appeal fiom Appellate Decree, No. 441 of 1881 against the decree of Baboo Krishna 
Chimdor Chatterjeo, First Subordinate Judge of Backergunge, dated the ‘27th Dcoeinher 1880, 
modifying the decree of R.ilioo Ihiorga Churn Sen, Third IMunsif at Barisal, dated tho 7th 
July 1880. 
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(leclared to be a charj|e on the 11 gundas 3i cowries share of the defendant 
No. 1, wiiicli had subsequently passed into tiie possession of defendant No. 4. 

Defendant No! 4 now preferred a special appeal to the High Court. 

The facts are, for the puri)osos of this report, sufficiently stated in the 
judgment of the Court. 

llaboo Joqenh Ckundcr Jiou and Jiaboo BmiuU Cooniar Boftc for the 
Appellant. 

Daboo Lai Mohan Dan for the Respondents. 

The Judgment of the Court (McfloNliJ.r. and FiKnu, ,1J.) was as 
follows : — 

Field, J. —This is a case somewhat complicated hy details, hut the point 
which has to be decided is a very simple one when eliminated from these details, 
it aj)pears beyond all doubt, and in fact it has now been admitted before 
us, that the plaintiffs and defendants 1, 2, 3, 4, 6, and 7 were joint proprietors 
of a seven-anna share in a talook, and for this seven-anna share a separate 
account had been oi)oned, under the i>rovisions of Act XI of 1859, in the 
Collectorate. Hy somc mistake upon an arrear of revenue falling duo, the 
whole talook was advertized for sale, hut this mistake was afterwards corrected 
and what was about to he sold for the uiiisiid balance of revenue was only 
the seven-anna share just mentioned. Tlie plaintiffs, in order to prevent the 
sale, paid Rs. 87-G-IO, which was the amount of the unpaid balance of revonuo, 
and they have brought this suit to recover this amount from the defendants 
other than defendant 5, who are, as has already hoeii pointed out, the 
jdaintiff’s co-sharers in the seven-anna share. The defendant No. 4 
had before the transaction which has given rise to this case purchased 
a nine-anna sliare out of 5 annas 15 gundas treated as 16 annas, [379] 
that is, 5 annas 15 gundas cut of the scjveii annas share. Ft has been 
found as a fact hy the lower Courts that defendant No. 4 had paid his quota 
of revenue in respect of the nine-sixteenths of 5 annas 15 gundas so ])urc*hased 
hy hini, and of which he was the proprietor when the seven-anna share fell 
into arrears. The present appeal is concerned with another sharo consisting 
of J1 gundas 3i cowries, that is, a share of the seven annas share. Now, in 
resi)ect of this 1 1 gundas 3t cowries share the dehmdant No. 4 was a mort- 
gagee under a mortgage gi’anted l>y defendant No. I, and after the ]jayment 
l)y the plaintiff's of the halanco of revenue, the dehmdant No. 4 became the 
])urchaser at an execution sale of this II gundas 3] cowries share. The Judge 
in the Court below, aj)plying the principle laid down in the case of Enayct 
Ilossain v. Maddnn Monec Shahoon (14 H. h. R., 155 ; s.c. 22 W. R., 411), has 
directed that the revenue paid hy the plaintiffs l)e a charge ui)on this 11 
gundas 3} cowries siiare. It is now contended before us that the princij)le of 
that case ought not to ho applied to the ])resont case, because in tliat case the 
whole estate was about to l)e sold, and in the case before us it was merely a 
share, / n.. the seven annas sharo which was about to he sold. It apj>ears to 
us tluit this really makes no difference. The ])rinciplo on which that case 
proceeded was, that inasmuch as hy the i)ayment of the (jovermnent revenue 
the estate was saved and protected from sale, the por.son who afterwai'ds 
became the owner of the estate, and was benefited hy this protection, could 
not justly say that the money paid to effect that protection ought not to ho 
a charge on the thing protected, and we think that that princiide is just as appli- 
cable to a share of an estate as it is to the whole of an estate. An argument 
has been raised upon s. 54 of the Sale Act, hut we do not see that that 
has any application to the case now before us. The defendant No. 4 having 
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Rurcliasnd has bocomo tho assi^'noo by law of defendant No. 1, and inasmuch 
as tluj amount of revenue paid to protect the seven annas sliare from sale 
would justly be made a cbarf^o upon the 11 f^undas iH cowries share in the 
hands of defendant No. 1, it is erptitable that it should be a charge u))on the 
same share in th(^ hands of the [330} assif^nee by law of the same defendant 
No. 1. We think, tluuefore, there aie no ;,u*ounds for this appeal, which 
will be dismissed with costs. We may observe that no question has been 
raised by either p.irty as to tlu3ro not beiiif^ a personal <lccree a;^ainst defendant 
No. I, and the amount beiiif^ hjviable upon the share only in case it cannot be 
levied from him personally. This judgment will admittedly {,wern appeals 
Nos. and If)? of lHHl‘. 

McDonell, J. 1 am umible to distinguish this case from that of Ennurt 
ILofiSiini v. M/if/(lnii Mnnrr Slndmon (14 H. L. R., IT)/); s.c., 22 W. R., Ill), 
and following; that ruling I concur in dismissing* these a])peals. 

A ppm I disniissctJ. 


NOTES. 

[PAYMENT OF GOVERNMENT REVENUE CHARGE 

111 (IHH7) II (J.il. SOU IJ. it \v»ih dcL'laivd (li.it then* was no L'liarf^c, overruling this 
cast*. 44 ic 5 case of J I Cal. HOU has hreii followed by the Calcutta Jligh Court in ‘2*2 Cal. HOO ; 
hy tlic noiul>ay High Court in ‘2() l5oin 187 (lisstniting from 11 Horn. 818; by the Allahabad 
High Court in II All. *278; hs tin* (J. I*, in H I*. Ij. U. 1*2 ; hut nut by the Ahidras High 
Court in 11 Had. Iu‘2 ; in IM;ul. 'IW ; ‘2() Had. (WC ; -29 H.id. 87.] 
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The loth JhIu, 

Phksent : 

^IR. Justice Wilscn and Mr. Justice O’Kinealy. 

Hholanath Roy Judgment-debtor 

crrsa.s 

Nuriiiidro Nath Roy Decree- holder. 

Landlord and Tenant — Rent decre* -'Execution of decree — Limitation ■ 
Uenij, Act VIII of l&Off s, 

Where an applic.ititni h)r the transfer of a rent decree for execution has been Jiiade 
and granted by the Court which passed the dec*n*e w'ithin three years- from the date of the 
diicrcc, but no application for execution is made to the Court to which the decree has been 
transferred w'ithin three _\e.irs from the d.iti* ot the decree, tln^ execution of the decree will 
be barred by limitation, under tin* provi>.ions of Heiig. Act Vlll of 1800, s. 58. 

This was an application for oxi'cution of a decree for rent. The facts are 
thus stated by the Court of First Instance : “ The decree in question is a rent 

* Appeal from Appellate Order No. 94 of 188*2, against the order of G.A. Kelly, Esq., 
Judge of Pubna, dated the *20111 January 188*2, reversing the order of Baboo Jjokhenath 
Nundi, Muiihif of Naw.ibgunge, dated the 18th September 1881. 
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decree, and for a sum less tlian Rs. 500, and tlio application under s. 230 
of Act X of 1877 has hoen made to this Court, after expiration of three 
years from the date of the decree ; but the application under s. 223 
of the said Act for the transfer of the decree was made to the Muhsif’s Court, 
Piitnitollah, in whicli tliese decrees were passed witliin three years from 
tiio date of the decree. Tlie judgment-debtor objects to the execution on the 
[381] jdoa that limitation bars. The point to bo decided is wliethor tlie 
execution of the decree is barred by limitation.” The Muiisif, wliilo holding 
in conformity with Hon a JjoU Seat v. Pomn MiHeak (6 W. R., (Act X), K4), 
and AVi/do// Krishna (those \\ Kailas Chandra Hose {i 13. L. H., K. 13., 82 : 
S.C., 13 W. K. (F. B.), 3), that s. 58 was not to be construed literally, yet held 
that an a]ij)lication under s. 223 of Act X of 1877 could not bo considered an 
apidication to execute the decree ; and as the ap])lication under s. 230 for 
execution of the decree had not been made within three years from the date of 
tlie decree, ho held the execution of the decree was barred by limitation. On 
appeal the Judge said ; 

“ Tn this case T think the Muiisif’s jiulgnient maybe set asitlo. There is nothing in 
s. 230, Act X of 1H77, that prohibits tlie presentation of an application for e\ecutit»n tci the 
Court which passed the decree, althougii another application is put in afterwards before tin* 
Court to which the decree has been sent for execution. In this case it appears tb.it an appli- 
cation was put in for transfer before the Munsif of Piitnitollah within time ; that the decree 
was sent for execution to the Afiiusif of Nawahgunge in this district, reaching the 
MnnsifTee, it appears, on or about the 5th of ^ra\ 1H81 ; and that application for c\ecuti(»n, 
with taliibanah for notice, was put in on the 10th of ]\lay 1881, the !\ruusif h.iving directed 
by order of the 5th of Afay that a notice should be put U}) at the caitchi‘rrN for the d<‘crce- 
holdcjr to appear, and directing that the case be put up on the Isb of June. It appears that 
notice subsequently issued, and that objection was made by the judgment-debtor. It is 
stated by the pleaders for the dccre(*.-holdcr that the application, which the\ contend was an 
application for execaition, was in tabular form, though 1 do not consider it proper that any 
document showing this should be admitted on the record at this time. Tt appears, however, 
that the prayer in this application may be considered as an aiqdication for execution so far 
as allowing execution to proceed gO(‘s. On this view 1 reverse the order of the ^luiisif and 
decree the appeal with costs.” 

TIig judgment-debtor appealed to the Iligli Court on the grounds that the 
Court of apneal was wrong (1) in holding execution was not leaned hy s. 58, 
]5eng. Act VI II of 1801); and (2) in holding that an application mulor s. 223 
for transfer of a decree to another Court is an application for execution within 
the meaning of s. 230 of the Code of Civil Procedure ; and that the said ai)])lica- 
tion under s. 223 saved the application for execution from being barred. 

[382] Baboo Bania Churn Bauer jee for the Appellant. 

Baboo Joy Gobind Shome for the Respondent. 

The Judgment of the Court ( W [LSON and O’KiNJIAL V,J J .) was tielivered by 

Wilson, J.— In this case the (iiiestion turns wholly upon the construction 
of s. 58 of the Rent Act, which says that “ no process of execution of any 
dcscrii)tion whatsoever shall be issued on a judgment in any suit for any of 
the causes of action mentioned in ss. 27, 28, 29 or 30 of this Act, after the 
lapse of three years from the date of such judgment, unless the judgment be 
for a sum exceeding five hundred rupees.” In the present case the judgment 
or decree is for a sum less than Rs. 500, and the question raised is wliethor 
the right to execute is barred. 
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Now what appears to have happened is this : that within three years from 
the (late of the decree an apj)lication was made for the transfer of a certified 
copy of the decree from the Court hy whicli the decree was made, to the Court 
of tlu^ Miinsif of Nawaht»unf,^e. A certified copy was transmitted. After the 
la])so of three years from the date of the decree, an application was made for 
execution to the Munsif of Nawahgunge. Ho hold that the application was 
jiiade too late. ^IMio District Judf.je reversed that decision. We think that 
the Munsif was ri^^ht, and the District Judj^e wronj^. There are several 
decisions nujclifyinj^ tlie severity of the result of the absolutely litoral construc- 
tion of the ttjrins of s. OH, as that section says that “ no process of execution 
of any description whatsoever shall ho issued.” Actinf^ upon the ordinary rule 
of construction that the delay on the part of the Court is not to in-ojudice any 
man’s ri^dits, that s( 3 ction has been construed to mean that no process of 
execution shall issue unless it is properly applied for within three years. We 
have no ri;*ht to redax the meaninj^ of that section any further. We are asked 
to |)ut such a construction upon it as to make it mean that no j)roces8 shall 
issue unless some stop, with a view to making*' an ap])lication, has been taken 
within three years. We do mit think wo are at liberty to put any such 
construction. MMie appeal will ho allowed with costs. 

. I pjwdl allowed. 


[ 11 C.L.R. 577] 

[383] APl’KIilATK CIVTU 


The :<i:h'd Aiujasl, 
rpKSENT : 

Mu. Ji:sTici5 Wilson and Mu. Justice Fikij). 

Bhuf'wan Cliunder Hoy Chowdri and others PlaintilVs 

CCi SUH 

Manick Hihee Defendants. ' 

Act X of /.SA.V, s. *43 -lievemie Court, Jurifidtction of — Surety 
for iKUjnieut of rent — Hindiny decree. 

Ill asiiit f(ir ;irrt':irs of n-iiti in a Hovimiul* Court under Act X of 1H5J), tli(^ lessors joined as 
d»’fcndaiits tlie Icsmm’, and anotlicr person whom they alleged to he a snri'ty for the, p:iyin(mt 
of the rent. An or juiie decree was nnide in favour of the plaintilTs, hut it did not expressly 
make, the alleged snret\ liiihle for the iinmev awarded. In exeeiition of the (h'.eree certain 
of the alleged suretx ’s l.ind was sold, and the d(’eree-liolders were the purchasers at 
the sale. 

An application under Deng. Act Vll ol IH7G for the registration of their names as 
pro])ri('tors of the land purchased having been rejeetc’d, the deerec-holders brought the present 
suit to establish their title to, and to ri'cover possession of, the land. 

Held, that the plaintilT’s title was had on the ground tliat the dot ee did not purport to 
hind the snri'tv for the p.ivment of the money awarded, and on the ground that a Revenue 
Court is not competent to entertain a suit against a pcr.son who has become surety for 
payment of rent. 

The phiintiffs, jillcging that they had boon in i)ossossion of the land in 
dis])ut (5 previous to an (jrder dated the 30th June 1879 of the Collector in a 
proceeding under Beng. Act Vi I of 1876, rejecting their application to be 

* Appt*al from Original Decree, No. *223 of 1881, against the decree of Haboo Uma l^hurri 
Kastogiri, Subordinate Judge of Tipperah, dated the ‘26th of June 1881. 
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registered as proprietors, instituted this suit on the 2Gth June 1880 to eatab- 
lisli their title to, and to recover possession of, the land. The facts inatei ial 
to this report appear from the judgment of the Iligli Court. 

The suit having been dismissed by the lower Court, the plaintifls 
appealed. 

Baboo Kalhj Mohuu Doss, and Baboo Sharodu Churn Miltrr for the 
Appellantsi 

Baboo nuiTif Mohun Chuckerhnttif for the Resj)ondent. 

T^o Judgment of tlie Court (Wilson and Fiklo, JJ.), was delivered by. 

IVilBon, J." We. think that tliis appeal sliouhl be dismissed. 

[384] The suit is one to recover certain land, and tlie case made is this : 
Th'at the plaintiils, or ratlier those from whom the plaintiffs claim, granted an 
ijara in December 1807 to the son-in-law of the jmisent defendant, one Fu/.ur 
Ali ; that Fu/ur Ali executed a kabuliat in accordance with the ijara ; that the 
present defendant executed at the same time through lier mokhtai* a bond for 
the pnTtK)se of securing payment of rent ; that sii))sequently in a suit brought 
in the year 1868, in the Court of the Deputy Collector of Moonslieegunge in 
the district of Dacca, under Act X of I8r)9, against both Fuzur Ali and the 
defendant to i-ccover arrears of rent, a decree was lecovered : that after the 
Act had ceased to ]>e law, and after Act IJT of 1870 liad been passed, the 
decree (wdiich would seem to have boon transferred in accordance with the last 
mentioned Act by the Deputy Collector to tlie Subordinate fudge’s Coui’t at 
Dacca) was remitted for execution from the Court of the Subordinate Judge 
at Dacca to the Court of Tipperah, and that there in execution of the decree 
the riglit, title, and interest of the present defendant in the land sued for was 
sold and purchased by the plaintiffs. This is the title on which they now sue. 

It is obvious that, this title being founded u[)on a decree followed by 
execution, it must bo shown, in order to make out a good title, first, that the 
decree was one purporting to bind the present tlefendant for the payment of 
money ; srcondlu, that it was a decree made by a Court of comj)etent jurisdiction. 

The decree was made in a suit in which the son-in-law and the ])resent 
defendant wore both made defendants. The son-in law, Fuzur Ali, isdesci'ibed 
as the principal defendant, and the other as merely a pro fornt/t defendant. 
The decree states, first, that the claim is for recovery of arrears of rent under 
Act X of I8r)y ; it then goes on to recite the ijara, and it says : 

“ The defendant No, 1, on tlie sti'engh of a deed of security executed by 
defendant No. 2, took a Tahoot settlement of jowar ” so and so, which it 
describes in detail, and then it says: “ The present suit was instituted on the 
31st August 18G9 for recovery [383] of the balance Rs. 1,213-1-10-3, inclusive 
of interest, from the defendant,” the word used being not in the plural. 

“ According to the reasons given in the judgment passed to-day in Fnglish” 
(wliich judgment was not put in evidence) “it is ordered that a decree be 
passed in favour of the plaintiffs together with costs, fee, and interest.” 

That decree throughout points out that one defendant is the principal 
debtor, and the other is a surety. It speaks of the money as due by the one, 
and it says that a decree is given without saying against wliom. It says 
nothing about the princii)al debtor being, or possibly hereafter becoming, 
unable to pay the money decreed against him. It contains no such provision 
as the law directs in case of decrees against principal and suioty retjuiriiig the 
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inonoy iiwardod to ho levied from the principal in the first instance, and it does 
not anywhere expressly say that any amount of money is awarded against tlie 
surety. 

It is (fuito consistent with the terms of the decree that the surety may 
liave heen made a party to it only to have a decision binding upon her as to 
the indebted ness of the principal debtor in case of subsequeTit pi'oceedings 
against the surety. It is foi the plaintiff to make out his title, and show 
clearly that the decree is a decree for money against the present defendnnt, 
ajid he lias failed to do so. All the subsequent i)roceodings must, therefore, 
fall to the ground. 

On the second question it appears to us also that the title of the plaintiff 
fails, 'riiat is the (piestion of juri.sdiction. 

Tiui decree relieil iqion was a decree given by the Deputy Collector, and 
it could ho given by that ollicer only under s. Act X of J8/59. Now, that 
is sin Act which, according to its preamble was intended to re-enact, with 
cei’tain modilications, the provisions of the existing law relative to the riglits 
of ryots with resjiect to the delivery of ])ottahs and the occupancy of land, to 
th('. prevtintion of illegal exaction and extortion in connection with demands of 
r(*nt, and to otluM* questions connected with the same, to extend the jurisdic- 
tion of Collectors, and to prescribe rules for tlio trial of such (luestions, as 
well as of suits for the recovery of arrears of rent, and of suits arising out of 
the distraint of property for such arrears, and to amend the law^ relating 

[386] to distraint. Tliat is to say, the preamble describes the law as a law 
r(dating to matters which arise between landlord and tenant as such. I^hen 
s. 23 descrihes wdiat suits are to bo brought in the Collector’s Court. The 4th 
clause sa>s: “All suits for arrears of rent duo on account of land, either 
khei’aj or lakhiraj or on account of any rights of pasturage, forest rights, 
fisheries, or 1 lie like.” 

• The .Act does in some parts deal with rights of persons different from land- 
lord and tenant, and where it does, it does so expressly. The very next 
section, (s. 21) in dealing with suits hy zamindars against their collecting 
agtmts, (*xi)i’essly allows the sureties of such agents to be brought into such 
suit. Now taking the Act by itself, it appears to us to ])e free from reason- 
able doubt that sub-section 4 of s. 23 applies only to suits for rent by a land- 
lord against his tenant as such, and not to suits against sureties or other 
persons not tenants. 'Fhe authorities are very strong to the same elTect. T'he 
most ini])ortant of these is the VuW Bench case, Prosonno Cuomar Paul 
( 'lioird/!/ V. Koifhtsli f'hitndcr Paul Choirdnj (lb B. K., Sup. Vol., 7/)9 ; S. t:., 8 
\V. R., 428). That case appears to us to be a clear and umpialified decision to 
the effect that the jurisdiction of the Revenue Courts under the suh-section in 
(piestion was limited to cases between landlord and tenant as such, and did 
not t»xtend to claims against any person other than a tenant. That has been 
followed in a series of castes: for instance, in Kisltau Puiloe Miarain v. Ilickru (11 
\V. R., 40(5), and in JPdu Tanu Acharji v. Koviul Lochan Roy (3 B. L. R., Ap. 
37 : s.c,, 11 W. R., 407). In a more recent case, Bipiidmhari Clunrdry v. 
Rainrhaudra Roy (5 B. L. R., 234) tlicro was some difference of opinion between 
the beamed Judges before whom the case came as to the precise bearing of the 
rule of law’ upon the particular case before them, but all agreed that the only 
(jiujstions that the Revenue Courts could try were those between landlord and 
tenant as such. Tt is true that there are cases in which the jurisdiction has 
been iqiheM w here the jierson sued has not been the person in whose name 

[387] the holding w'as taken, because the doctrineof benamihus been recognized, 
and a suit might lie against the real tenant who had taken his holding 
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in the name of a benamidar. An example of this will be found in HeeraloU 
Bukshee v. Bajkishore Mozoomdar (W. K. Sp. No., 58). 

Two cases, however, were relied upon on the other side. Those are 
Bhoobun Mohun v. Btmbo Soonduree Debia Chowdrain (8 W. B., 452), and an 
earlier case, Kootneroonissa Begum v, Khyroonissa Begum (S. D. A. Jan. to June, 
1862, p. 297). These are said to be autliorities for holding that a surety might 
be sued in a Bevenue Court together with the principal for whom he had 
become surety. 

The earlier of those cases appears to Ub to be by no means an authority 
for that proposition. The plaintill in that case ap])ears to liave alleged the 
so-called surety to have boon the actual ienatit, and in actual occupation of the 
demised premises, and, therefore, liable to ])ay the rent. The defence set up 
suretyship. The facts brought before tlie Court do not appear from the report, 
and wo are left wholly in the dark as to what the luatej’ials upon which the 
Court acted really were. All that wo know is, that the Court sent the case 
back to be re- tried. 

Then in Bhoobun Mohun v. Hoondarec Bahia Chowdrain (8 W. B. 452) 
the decision taken by itself does appear to be inconsistent with the series 
of cases to which we have referred But there again there is no report 
of the facts of the case, or of the arguments, and nothing to enable us to say 
what kind of case the Court was really dealing wit In Wlion we observe 
that this case was decided within a few months after the Full Bench decision 
in Prosunno Coomar Paul Choxt'dhnj v. Koylash Chundcr Paul (Jhowdhry 
(B. L. B. Sup. Vol., 759 ; s.c., 8 W. B., 428), and that one of tlie learned Judges, 
before whom the case came, was himself a member of the Full Bench, it is 
impossible to suppose that the Court can have intended to decide something 
in apparent conflict with the decision of the Full Bencli without stating its 
reasons for holding it not to bo in conflict. Wo are bound, therefore, to assume 
that [ 888 ] there must have been facts in that case of such a nature as to put 
the matter on a different footing from the other cases. 

These considerations are sufficient to dispose of the present case, and the 
appeal will, therefore, be dismissed with costs. 

Appeal dismissed. 


[- 9 Cal. 838] 

APPELLATE CIVIL. 

The 31st July, IHHU. 

Pbesent : 

Mil. Justice Tottenham and Mr. Justice Bose. 


Bally Dobey Plaintiff 

venrsus 

Ganei Deo and another Defendants.^ 


Execution of decree — Attachment — Shiknii ghatwali tenure. 

A shilimi ghatwali tenure, huld under the hiipcTior ghatwal, is not liable to be sold in 
execution, nor are its proceeds liable to attachment for satisfaction of the debt due from its 
holder. 

* Appeal from Appellate Decree, No. 24R7 of 1880 against the decree of W. Oldham, Esq., 
Deputy Cominissionor of Damka, dated the 2Uth September 1880, modifying the decree of 
C. W. Wilmat, Esq., Sub-Judge of Dcoghur, dated 12th May 1880. 


4 OAL.— 122 
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Mr. EvnnSy Baboo Mohesh Chtinder Choivdhri/ and Baboo Mohini Mohun 
Boy for the Appellant. 

Mr. Branson, Baboo Sree Nath Dass, Baboo Doorga Mohun Dass and 
Baboo Kuroona Sindliu Mookto jee for the Respondents. 

The facts of this case suflicieritly appear from the Judgment of the Court 
(Totten J l AM and Bosio, JJ.), wliicli was delivered by 

Tottenham, J. -We are of opinion that the lower Courts’ judgment is 
correct. Tlio (piostion involvotl in the suit is whether a shikmi ghatwali 
tenure, hold under the supei*ior ghatwal, is liable to be sold in execution, or its 
proceeds liable to attacliniont for satisfaction of the debt due from its holder. 
The lower Court has held that it is not liable for such debts, and we entirely 
concur in that oi)inion. 4’ho shikmi tenure partakes of the nature of the 
superior ghatwali tcauire, and as the latter has been repeatedly held by this 
Court to be not liable for such debts, the former will bo necessarily so. The 
inferior tenure cannot have lai’gor incidents attached to it than the superior. 

We accordingly dismiss the appeal with costs. 

— Appeal dismissed. 


NOTES. 

[GHATWALI TENURE - 

The surplus collcftions durijij? life niav In* attaclied, 23 Cal. 873, but not those 

after G W. R. 129 ; 7 W. U. 178. (ihatwali t<Miurcs in Kharackpurc are liable : — 10 

Cell. G77 : 15 Cal. 471 ] - 


[ 12 C. L. R. 494] 

[389] ArrELFiATR CIVIR. 


The Ml August, 

Present : 

Justice Mitter and Mr. Justice Norris. 


Shoo Proshad and another Defendants 

versus 

Jung Bahadoor and another Plaintiffs.* 


Hindu Law — Mitukshara — Alienation by f other - - Joint family — Sale in 
execution of money decree against father of Mitukshara family. 

The mere fact of a decree being j asbcd against the father only of a joint family governed 
by the Mitaksharu law will not lead necessarily to the conclusion that what was sold in 
ex'ecution of that decree is only the father’s interest in the joint family property. Notwith- 
.standing the decree being ngiiinst the father only under certain circumstances, there may be 
a valid sale oY a joint property belonging to the f-'iiiily in execution thereof. 

In execution of tw^o inonev decrees again.st I .done, the right, title and interest of A in 
certain joint family projierty was sold, and the entire share of the joint family was taken 
posjjessiim of by the auction-purchasers. 

In a suit by the minor son and the wife of A who with A, constituted a joint family 
governed by the M it.ikshara law to recover possession of their shares in the property sold. 
Held that, although the plaintiffs were not jiartics to the decrees, in execution of which the 
.sales took place, the mere fact of A lx3irjg sued alone was not sufficient to justify the finding 
that only his right, tith; and interest passed under the sales ; and that as the facts of the case 
showiid that the decrees were passed with reference to transactions which clearly concerned 
the joint family, the whole of the .share of the joint family in the properties sold passed to 

* Appeal from Original Decree, No. 07 of 1R81, against the decree of Baboo Mohendro 
Nath Bose, First Subordinate Judge of Tirhoot, dated the 28th March 1881. 
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the auction-purchaser, the plaintiff having failed to show that the debts, which were the 
foundation of the decrees in execution of which the sales were held, were contracted for 
immoral purposes. 

Umbica Prasad Tetoary v. Ram Sahay Lall (T. L. R., 8 Cal., 898), and Ponnappa 
^illai V. Pappuayyatigar (I. L. R., 4 Mad., 1), followed. 

Ramphul Singh v. Deg Narain Singh (1. L. R., 8 Cal., 517) dissented from. 

This was a suit in which the plaintiffs, who were the minor son and wife of one 
Kali Sahai, sought to recover possession of a two-third share out of seven annas 
in certain mouzahs which had formerly belonged to Kali Sahai, but had been 
taken possession of by the plaintiffs, who alleged that they had purchased them 
at sales in execution of two decrees against Kali Sahai. 

[390] The plaintiffs claimed to be entitled as members of a joint family, and 
alleged that one of the mouzahs in question, viz., Dowlatabad, had not been 
sold. The lower Court was of opinion that Dowlatabad had not passed under 
the sales, and with regard to the other mouzahs, held that tlie case was 

? overnod by the ruling in the case of Deendyal Lall v. Jiigdoep Nnrain Shigh 
I. L. E., 3 Cal., 198), and that consequently the defendants who contested 
the claim had only purchased the right, title and interest of Kali Saliai in the 
properties, and that tlio plain tills were entitled to a decree for possession of 
the share claimed. 

The facts of the case are sulliciontly stated in the judgment of the High 
Court, to which Court the defendants appealed against that decree. 

Mr. Branson and Baboo Bran Nath Pundit for the Appellants. 

Mr. jB. E» Twidale for the Eespondents. 

The Judgment of the Court (MiTTER and Norris, JJ.) was delivered by 

Mitteri J. — The following genealogical table of the family will be of help 
in stating the facts of this case : — 

Pi’otab Narain 

I 

Kali Siihai, 

Dcfiindant, third party. 

Mt. Rohini Kooor 
Plaintiff No. 2. 

I 

Jung Bahadoor 
(Minor), Plaintiff No. 1. 

From the above tree it will appear that the plaintilfs ai’e the minor son 
and wife of Kali Sahai, who lias been made a pro forma defendant. The 
appellants before us were the defendants who defended the suit iu the lower 
Court. At the time of the in.stitution of the suit, they wore in possession of 
seven annas of Jufl’erabad Asli^ Atirungabad, Jehanahad, and Dowlatabad, 
dakiiis of which plaintiffs claim to recover possession of a 4 annas 8 pie share. 

It appears that these mouzahs constitute an estate, the towji 
[8913 number of which is 1,800, end the Government revenue of which is 
Rs. 27-13-11. Kight annas of those rnouzaJis were hold and owned by Kali 
Sahai, who, on the 28th Fehiniary 1H73, sold a one-anna share in each of these 
mouzahs to a third party. On the 15th September 1874, in execution of two 
decrees against Kali Sahai, it is alleged by the plaintiffs that the first three 
mouzahs were sold, but that the auction-purchasers under their purchase took 
possession of the whole seven-annas share of these mouzahs, including 
Dowlatabad, on the 12th Bysaok 1282 (April 24th, 1875). The plaintiffs' 


Buaiad 
Muni Lall 
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cnse is that undor these auction-sales only the interest of Kali Sahai in the 
first three niouzalis passed ; tlioref^>i‘e, they claim to recover possession of two- 
thirds of seven annas of thcM) mouzaiis, /./?., a 4 annas 8 pie share on 
partition thereof, between Kali Sahai on the one hand and the plaintiffs on 
the other. 

It will bo convenient here to state the transactions which led up to the 
auction -sales mentioned above. Muni Lai and Pertab Narain, father of Kali 
Sahai, borrowed from one Khajeh Mohamed Rs. 1,200, and executed a bond 
in favour of the creditor on the 30th June 1858, hypothecating certain proper- 
ties other than those in suit. This bond was renewed on the 28th April 1862 
by Muni Lall, who executed it for himself, and as guardian of Kali Sahai, who 
was then a minor, his fatlier I*ertab Narain having died in the meantime. 
There was a second renewal of this debt by Muni Lall for self and as guardian 
of Kali Sahai on the 29th January 1866. Khajeh Mohamed, after the death 
of Muni Lall, brought a suit against his widow, Deoti Kooer and Kali Sahai, 
for the recovery of the money duo under the last-mentioned bond. On the 
18th August 1870 ho obtained a decree. It appears that on the 15th February 
1872, Kali Sahai borrowed from Jugger Kath Singh and Janki Sahai Es. 5,000, 
to pay off the debt due from him to tho decree-holder Khajeh Mohamed. The 
creditors, on the 8th February 1873, obtained a decree against Kali Sahai for 
the money duo under this bond. Certain properties, other than those 
in dispute, having been hypothecated in the bond executed in favour of Jugger 
Nath Singli and Janki Saluii, the decree of the 8th Fobrua^ 1873 declared 
that the money decreed should continue to be a charge upon the [392] properties 
hypothecated. In execution of this decree, tlie right, title, and interest of 
Kali Sahai in mouzah Jufferabad, towji No. 1300, and bearing a sudder jumma 
of Rs. 27-13-11, were brought to sale on the 15th September 1874, and 
purchased by Peary Lall and Girdharee Mahto for Rs. 4,300. Tho appel- 
lants before us are purchasers from Peary Lall and Girdharee. 

On the same 15th September 1874, in execution of another decree, dated 
the 18th April 1874, against Kali Sahai, his rigiit, title, and interest in seven 
annas of mouzahs Aurungabad and Jehanabad, were sold and purchased by 
the same auction-purchasers. Aurungabad was purchased for Rs. 776, and 
Jehanabad for Rs. 1,750. The history of this decree is as follows : After tho 
death of Muni Lall tliere was a dispute between Kali Sahai and Deoti Kooer his 
widow, regarding Muni Lall’s property. Kali Sahai claimed the whole of it on 
the ground that tho family was joint. The disj)ute between these parties was 
settled by a comjjromiso filed by tlieiii in a legular appeal ponding in this 
Court between them in 1870. By this compromise. Muni Lall’s jiroperties 
wore dividdU between Kali Sahai and ^lussamut Deoti Kooer in certain pro- 
portions, Kali Sahai having taken over all the debts due from the estate of 
Muni Lall. One Ram Dhoni Sahai was a creditor of this estate, and it was 
for Ram Dlioni’s debt that the decree of the 18th April 1874 was passed against 
Kali Sahai. it luis been already stated that in execution of tnis decree Kali 
Sahai’s right, title and interest in seven annas of mouzahs Aurungabad and 
Jehanabad w'ere brought to sale on the 15th September 1874, and purchased 
by Peary Lall and Girdharee Mali to. The appellants before us are the pur- 
chasers from these auctioti -purchasers in this instance also. They contend 
that in execution of the first-mentioned decree, the whole seven annas share 
of the estate No. 1300, including all the dakhtU mouzahs, was sold, and that 
the auction-purchasers took possession under their purchase in April 1875 of 
the whole seven annas share of the estate. 
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The lower Court held that in the first auction-sale only mouzah JufiFerabad 
was sold, and the dahhili mouzalis Aurangabad and Jehanabad were sold in 
execution of the other decree. Mouzah Dowiatabad was not sold at all. Then 
as regards the interest that was sold, it was of opinion that, as the plaintiffs 
[8931 were not parties to the decrees, the interest of the father alone in these 
properties was sold. 

We agree with the lower Court that Dowiatabad was not sold. If under 
the first auction -purchase the purchasers had acquired a seven annas share of 
the whole estate, they would not have bid for the dakhili mouzahs of Aurun- 
gabad and Jehanabad which were brought to sale on the same date. It was 
said in the course of the argument before us that the purchasers in the first 
sale bid for the dakhili mouzas in the second sale, because they wanted to 
avoid litigation, which might have ensued if they liad allowed third parties to 
purchase the dakhili mouzas. But it appears to us that, if they had really 
purchased in the first auction-sale all the dakhili mouzas, they would have 
at least made an attempt to prevent a second sale of two of them. On this 
point we agree with the lower Court in the conclusion to which it has come. 

With reference to the question as to what was sold, we are of opinion that 
the decision of the lower Court is not correct. That Court w’as of opinion 
that, because the plaintiffs were not parties to the decrees, in execution of 
which the sales in question took place, therefore, according to the principle 
laid down by the Judicial Committee of the Privy Council in Deendyal Lall 
v. Jagdeep Narain Sifigh (I. L. B., 3 C«al., 198j, only the interest of the father 
passed. It has been shown that the circumstance of the father being sued 
alone will not necessarily bring the case within the ruling in Deendyal Lai v. 
Jn/gdeep Narain Singh, See Umbica Prosad Teioaryy, Ham Sahay Lall (I. L. 
B., 8 Cal., 898). The same view was taken by a Pull Bench of tlie Madras High 
Court in tlio case of Ponajypa Pillai v. Pappuvayyangar (I. L. B., 4 Mad., l). 

In a recent case decided by their Lordships of the Judicial Committee of 
the Privy Council {Muttayan Chetti v. Sang Hi Vira Pandia Chinnatambiar 
(I. L. E., 6 Mad., 1), in which the judgment was delivered on the 10th May last) 
the Full Bench decision of the Madras High Court has been approved as laying 
down the law correctly. A contrary view seems to have been taken by a 
Division Bench of [ 894 ] this Court (PltlNSEP and FIELD, JJ.) in Bamphul 
Singh v. Deg Narain Singh (I. L. B., 8 Cal., 517). This decision is dated the 
1st August 1881, but Mr. Justice Pkinsep in another case, the judgment of 
which has not yet been reported, took the same view as was taken in Umbica 
Prosad Tewan/s case. This judgment was delivered on tiie 16th June last. 
Under these circumstances, and specially as the Madras Full Bench decision 
has been approved by the latest judgment of the Judicial Committ^ of the 
Privy Council on this point, we do not think that wo are bound to refer this 
question to a Full Bench on the ground of there being a conflict in the deci- 
sions of this Court. The preponderance of authorities, therefore, is in favour 
of the proposition that the mere fact of a decree being passed against the father 
only will not lead necessarily to the conclusion that what was sold in execution 
of that decree is only the father’s interest in a joint family property. Not- 
withstanding the decree being against the father only, under certain circum- 
stances there may be a valid sale' of a joint property belonging to the father and 
the son in execution thereof. 

What we have to determine in this case is whether the whole seven 
annas share belonging to Kali Sahai and his son was sold or only the father’s 
interest. If the former, can the sale stand ? 
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Although the plaintiff No. 1 was not of age at the time of the sales, 
yet it is quite clear upon the evidence that both his father and mother, who 
are interested in protecting his interest, were under the belief that the whole 
seven annas share was sold. The auction -purchasers were allowed without 
any opposition or protest on their part to take possession of the whole seven 
annas share. The decree in execution of whicli tiie first sale took place, was 
passed with reference to a transaction which clearly concerned the joint family. 
The bond, whicli was the basis of that decree, was the final outcome of a loan 
which had been originally contracted by Pertab Narain, Kali Sahai’s father. 
Having regard to these circumstances, wo are of opinion that the whole seven 
annas share in Mouzas Jufterabad, Aurungabad and Jehanabad passed by the 
auction-sales. 

The next question is whether those sales are binding upon the 
[393] minor son, Jung Bahadoor. According to the principle laid down in 
Snraj Bunsi Koerv. Slien Vromd Snujh (L. II., G I. A., 88; S.C., I. L. R., 5 
Cal., 148), the plaintiffs can sot aside the sales if they can prove that the 
debts, which weie the foundations of the decrees in execution of which they 
were hold, were contracted by the father for immoral purposes. This the 
plaintiffs in this case liave failed to prove. Their suit, therefore, «as regards 
Jufferabad, Aurungabad and Jelianabad, will fail. We, tlierefore, modify the 
decree of tlio lower Court to this extent, viz., that we dismiss the plaintiff’s 
suit as regards these mouzas, but we affirm the decree so far as the Mouza 
Dowlatabad is concerned. As the major portion of the plaintiff’s claim has 
failed, they must pay the defendant’s costs in both Courts. 

Appeal allowed and decree modified. 


[HINDU LAW— EXECUTION-SALE UNDER DECREE AGAINST FATHER— 

See the Notes to 3 Gal. 198 ; 13 Cal. *21 in the Law Reports Reprints. 

See also 7 Lorn. 138 ; 8 Bom. 481 ; 9 Mad. 343; 424 ; 3 Bom. L.R. 322.] 
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BAMJOY SUBMA V. JOY NATH SUBMA [1882] I.L.R. 9 Cal. 896 


[9 Cal. 895- 12 G.L.R. 814 7 Ind. Jur. 414] 

APPELLATE CIVIL. 


The 27th July, 1882. 

Pbp:sent : 

Mr. Justice Wilson and Mr. Justice Field. 

Ramjoy Surma Dcfrudant 

versus 

Joy Nath Surma Plaintiff.'’' 


Contribution, Suit for — Money paid in satisfaction of joint decree — Small 
Cause Court, Jurisdiction of. 

A suit for contribution for money paid by one judgment-debtor in satisfaction of a joint 
decree against him and others cannot be entertained by a Court of Small Causes. 

Rambux Ghittaiveo v. MtidJumoodun Paul Ckowdhry (B. L. R., Sup. Vol., 675 ; 7 W. B., 
377), Shaboo Mfijee Noorai Mollah (B. L. R. Sup. Vol., 691) followed ; Nath Prasad v. 
Baijtialh (I. L. R. 3 All., 66) dissented from. 

In this case tho plaintiff alleged that he and tlio defendant jointly had borrowed 
a sum of money from one Ram Kanai Das, who on the 9th of September 1876, 
obtained a joint decree for the amount, with costs, against the plaintiff and 
the defendant. In 1877, the decree-holder took out execution against the 
plaintiff alone, and recovered from liim Rs. 250. The decree-holder applied 
[396] for further execution, but while his application was pending he came to 
a compromise and sold the decree to the plaintiff for Rs. 90. The plaintiff 
claimed to recover in tho present suit Rs. 170 from tho defendant, being half 
of tho total amount paid by him under the decree of the 9th of September 1876, 
The suit was dismissed by the Court of First Instance, but this decision was 
reversed on appeal. The defendant appealed to the High Court. 

Baboo Joy Gobind Shome for the Appellant. 

Baboo Juggut Chunder Banerjee, for the Respondent, objected that no 
second appeal lay, as the suit being one for contribution and the amount claimed 
being under Rs. 500, it was of a nature cognizable in a Court of Small Causes. 

The Judgment of the Court (Wilson and Field, JJ.) was delivered by 

Wilson, J. — This is a second appeal from a decision of the Subordinate 
Judge of Sylhet modifying a decree of the Munsif of Nubeegunge. A prelimi- 
nary objection was raised that under s. 586 of the Procedure Code this appeal 
does not lie, on tho ground that the claim is under Rs. 500, and the cause of 
action of such a nature that a Small Cause Court had jurisdiction over it. 

The claim is for contribution. The case found is that the plaintiff* and the 
defendant, being jointly liable on a bond, were jointly sued, and a decree was 
made against them jointly. The plaintiff \vas compelled to satisfy that decree 
and in this suit seeks to recover his share from the defendant. In Rambtix 
Chittanjeo v. Mudhoosoodun Paul Chowdh'y (B. L. R., Sup., Vol., 675 ; 7 W. 
R., 377), the general rule was laid down by a Full Boncli that a suit for con- 
tribution does not lie in a Small Cause Court under s. 6 of the Mofussil Small 

* Appeal from Appellate Decree, No. 1993 of 1880, against the decree of Baboo Ram 
Coomar Paul, Subordinate Judge of Sylhet, dated tho 10th July 1880, modifying the decree 
of Baboo Upendro Chunder Ghose, Munsif of Nubeegunge, dated tho 31st March 16^. 
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Cause Courts Act (XI of 1865), in the absence of a contract to contribute. 
In Skaboo Majee v. Noorai MoLiah (B. L. li., Sup., VoL, 691), the plaintiff and 
defendant had been jointly sued upon a joint bond, and a joint decree obtained 
against them, plaintilf having had to pay the amount sued for contribution. It 
was held by a Full Bench that he could not sue in a Small Cause Court. This 
case is on all fours with the present, and we are bound to follow it, unless some- 
[897] tiling has since occurred by wliich the law has been altered. It was 
argued before us that ss. 43,"' 69 and 70t of the Contract Act (IX of 1872) have 
made a change in the law on this point, and that such a suit as the present 
has become one for “ money duo on bond (u* other contract, or for damages.” 
We are unable to accede to this view. The sections referred to appear to us to 
do no more than state in written form what was the law before the Contract 
Act, and the consequences of a given rule of law must be the same whether it 
be written or remain unwritten. 

A somewhat different view has been taken in a partially analogous case 
by the Allahabad High Court in Nathprasad v. Baijnath (I. L. R., 3 All., 66) : 
but that view has not been followed in this Court. Nohin Krishna Chukravati 
V. Ram Kuviar Chaknicati (I. L. II., 7 Cal., 605) and Special Appeal 
No. 2350 oi 1879 unreported. The appeal must therefore be hoard on its merits. 

The appeal will bo dismissed with costs. 

Appeal dismissed. 


Any on« of joint pro- 
mi.sor8 may be conipcllud 
to perform. 


Each promisor 
compel contribution. 


may 


*[Sec. 43 : — When two or more persons make a joint promise, 
the proniisof! may, in the absence of express agreement to the 
contrary, compel any one or more of such joint promisors to 
perform the whole of the promise. 

p]ach of two « r more joint promisors may compel every other 
joint promisor to contribute equally with himself to the per- 
formance of the promise, unless a contrary intention appears 
from the contract. 

If any one of two or moro joint prom.sors makes default in 
such contribution, the remaining joint promisors must bear the 
loss arising from such default in equal shares. 

Kvplanation . — Nothing in this section shall prevent a surety from recovering from his 
principal payments made by the surety on behalf of the principal, or entitle the principal to 
recover anything from the surety on account of payments made by the principal. 

* [Sec. 70: — Where a person lawfully does anything for another person, or delivers any- 
..... . thing to him, not inti ndiiig to do .so gratuitously and such other 

Ubiigation oi person enjoys the Ijenofit thereof, the latter is bound to make 

onjoymg benefit of non- {;^n,pe„Hation to the former in respect of, or to restore, the 

thing so done or delivered.] 


Sharing of loss by de- 
fault in contribution. 


of 

benefit 
gratuitous Act. 


97S 



CHABOO CHUNDER MULLICK V. THE EMPRESS [ 1882 ] I.L.R. 9 Cal. 398 


[ 9 Gal. 897 ] 

APPELLATE CBIMINAL. 


The 12th October, 1882. 

Present : 

Mr. Justice Field and Mr. Justice Norris. 


In the matter of the Petition of Charoo Ohundor Mullick and others. 


Charoo Oiunder Mullick 
versus 

The Empress.'*' 


High Courtis Criminal Procedure Act (X of 1875), ss, 14 and 147 — Commit- 
ment, application to quash — 24 and 25 Viet., c, 10 1, ss. 13 and 15. 

The words “ or other proceeding ” in s. 147 of Act X of 1875, do not include a commit- 
ment, and an application to have a commitment quashed can be entertained under the 
provisions of that section. 

Applications under s. 14 of that Act should bo disposed of by the High Court in the 
exercise of its Ordinary Original Criminal Jurisdiction. 

In this case tliree persons, niiinod Biinwari Lall, Cliaroo Chunder Mullick, 
and Chintamoney Doss, were cljar^,^e(l before Mr. B. L. [ 398 ] G upta, one of 
the Presidency Magistrates, with certain olfencos under the Penal Code and Act 
XIV of 1866 (The Post Office Act). 

The first accused Bunwari Lall, who was a Post Office peon, was charged 
under a. 406 of the Penal Code, with criminal breach of trust in respect of a 
number of voting papers entrusted to him to deliver to the address of one Kodar 
Nauth Dutt. He'was also charged under s. 409 of the same Act with criminal 
breach of trust as a public servant in his capacity of Post Office delivery peon 
in respect of the same voting i)apers ; and he was further charged with having 
committed an offence punishable under s. 47 1 of Act XIV of 1866 (The Post 
Office Act). 

The other two accused, Charoo Chunder Mullick and Chintamoney Doss, 
were charged with having aided and abetted the first accused in committing the 
offences charged under ss. 406 and 409 of the Penal Code, and also with having 
abetted the offence charged under s. 47 of Act XIV of 1866 ; and thereby 
having committed an offence punishable under s. 52 of that Act ; and they 
were further charged with having fraudulently retained or wilfully kept or 

* Criminal Motion against the order of B. L. Gupta, Esq., Presidency Magistrate of 
Calcutta, dated the 9th October 1882. 

t [Sec. 47 : — Every person employed to convey or deliver any mail bag or box, or any letter 
or other article sent by post, who shall be guilty, while so employ- 
penalty for neglect on ed, of drunkenness, carelessness or other misconduct, whereby 
the part of persons em- the safety of any such bag, box, or letter or other article shall be 
ployed to carry Mails. endangered ; or who shall loiter or make delay in the conveyance 
or delivery of any such bag, box, letter or other article ; or who 
shall not use proper care and diligence safely to convoy or deliver any such bag, letter, or 
other article, shall be liable to a fine not exceeding fifty rupees, and any person employed 
to deliver a letter or other article sent by the post, who shall not duly deliver the same, shall, 
within a reasonable time not exceeding twenty-four hours, report the fact at the I’ost Office 
where ho received such letter or other article, and return the same, and if any such person 
shall wilfully make a false report, he shall be liable to a fine not exceeding fifty rupees.] 


4 CAL.— 123 
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obtained a voting paper, and thereby committed an offence punishable under 
s. 45'* of Act XIV of 1866, while Bunwari Lall was also charged with having 
abetted the commission of that offence. 

The case was licard and inquired into by Mr. B. L. Oupta, who committed 
all of them to the High Court for trial. 

Thereupon the accused petitioned the High Court, and applied that the 
record might be sent for, and the order of commitment quashed and their 
discharge directed, on tlie ground that the said commitment was illegal, 
because the evidence given in the investigation before the Magistrate was not 
sufficient to justify the charges ; and, even supposing it to be true, it was not 
sufficient in law to form a ground for the commitment, and consequently that 
the Magistrate should liave either diHmis.sed tlie charges or discharged the 
accused, and should not have committed them or any of them to stand their 
trial before the High Court. 

Upon this application the record was sent for, and the case came on to be 
argued before a hencli consisting of Mr. Justice FlKLD and Mr. Justice NORRIS. 

[399] Mr. Bramon and Mr. M. Cihosc appeared for Charoo Chunder 
Mullick. 

Mr. L. M. Ghose, for Chintamonoy Doss. 

Mr. M. P. Gafijier, appeared on behalf of the Crown. 

The Judgment of the Court (Field and Norris, JJ.) was delivered by 

Fidid, J. — In this matter an apidication has been made asking us to call 
ui) the proc(iediiigs connected with the commitment of three persons, Baboo 
Charoo Chunder Mullick, Chintamoney Doss, and Bunwari Lall, with a view 
to such commitment being quashed, on the ground, firsts that as regards one 
of these persons, Baboo Charoo Chunder Mullick, there is no evidence which 
can in any view of the case incriminate him ; and, secondly^ that as regards all 
three accused, even if the truth of the facts deposed to by the witnesses 
examined before the Magistrate he assumed, those facts do not constitute any 
offence punishable by the Criminal law. 

The application at first purported to he made under s. 147 of the High 
Courts* Criminal Procedure Act X of 1875, but it comes before us to-day as an 
application under either this section or s. 14 of the same Act. 

The first question with which we now propose to deal is whether an appli- 
cation of this nature, an application that is to quash a commitment made by a 
Presidency Magistrate, can be entertained, and an order quashing such commit- 
ment made under the provisions of s. 147. 

This section is as follows : “Whenever it appears to the High Court of 
Judicature at Fort William, Madras, Bombay, that the direction hereinafter 
mentioned will promote the ends of justice, it may direct the transfer to itself 
of any j)articular case from any Criminal Court situate within the local limits 
of its ordinary original Criminal jurisdiction, and the High Court shall have 

* [Sec. 45 : — Every person who shall fraud iilcntly retain, or wilfully sccroto, or mako away 
with, or keep or detain, or, being required to deliver up by an 
Penalty for retaining Officer of the Post Office shall neglect or refuse to deliver up a 
letters, etc., delivered by post letter or other article which ought to have been delivered to 
mistake. other person, or mail bag, box, or packet, containing a letter or 

any other article which .shall have been sent by the post, shall be 
punished, on conviction before a Criminal Court, with imprisonment of either description 
as defined in the Indian Penal Code, for a term not exceeding two years, and shall also be 
liable to fine.] 
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power to determine the case so transferred, and to quash or affirm any convic- 
tion or other proceeding which may have been had tiierein, but so that the 
same be not quashed for want of form, but on the merits only.*' 

The proceeding which we are asked to quash on the present [400 j occasion 
is not a conviction but a commitment ; and what we have to decide is whether 
a commitment is a proceeding within the meaning of the words “ or other pro- 
ceeding." We have considered this question since the application was first 
made to us the day before yesterday, and we are both of opinion that a commit- 
ment is not a proceeding within the meaning of these words. According 
to the usual construction, the words ** or other proceeding ’’ must be taken to 
mean other proceeding of the same nature, ejmdem generis, with a conviction. 
Now a conviction is a definitive decision of a Judge or Magistrate having juris- 
diction to deal definitively with the matter before him, whereas a commitment 
.is merely a preliminary proceeding by which a Magistrate, not himself having 
jurisdiction to deal definitively with the matter before him, sends that matter 
to be definitively disposed of by another tribunal. That this is a distinction well 
understood and indeed made by the Indian Legislature itself will appear from 
section 10 of the Penal Code and illustrations {h) and {(t) to that section. It 
appears to us, therefore, that a commitment is not a proceeding ejusdem generis 
with a conviction. It was asked in the course of argument what proceedings 
can the Legislature be supposed to have intended by the words “ or other pro- 
ceeding," if these words do not include a commitment ? The answer to this 
question is not difficult. There are numerous cases in which a Presidency 
Magistrate has jurisdiction to make a definitive order other than a conviction. 
For example, he can make an order punishing for contempt of Court (ss. 205"^' to 
207, Chapter XV of the Presidency Magistrate’s Act, IV of 1877). He can 
make an order requiring security to keep the peace (ss. 208 to 211 of Chapter 
XVI of the same Act). He can make an order requiring security for good 
behaviour (ss. 212 to 214 of the same Chapter). He can make an order put- 
ting a person in possession of immoveable property (s. 233 of the same Act). 
He can make an order for maintenance (ss. 234, 235f , Chapter XVIII of the 
same Act). He can make an order giving compensation for a groundless charge 
or complaint (s. 242 of the same Act). All these orders are in their nature 
definitive, that is, unless brought before a superior tribunal for revision and 
thereupon revised, they are and remain final. It axDpears to us that in using 
words “ or other [Ml] proceeding " in s. 147 of the High Court CriminaJ 
Procedure Act, the Legislature contemplated proceedings and orders such as 
those which I liave just ineiitioned. 


*[8cc. 205 ; — When any such offence as is described in sections 175, 178, 179, 180, or 228 of 
the Indian Tonal Codo, is committed in tlie view or presence of a 
Procedure in certain Presidency Magistrate, ho may caiisu the offender to be detained 
oases of contempt. in custody ; and, at any time before the Magistrate leaves his 

Court on the same day, hi' may Uike cogni usance of the offence, and 
sentonco the offender to punishment by line not exceeding two hundred rupees, and, in 
default of payment, by imprisonment in the (Jivil Jail for a period not exceeding one month, 
unless such fine bo sooner paid. 

In every such case, the Magistrate shall record the acts constituting the offence, with 
the statement (if any) made by the offender as well as the finding and sentonco. 

If the.ofionco is under section 228 of tbe Indian Penal Code, the record must show the 
nature and stage of tho judicial proceeding in which the Magistrate iiitorruptod or insulted 
was sitting, and tho iiaturu of the insult dr inturrttptiou.] 

f [Sdo. 285 On tho applioatiou of any person receiving, or ordered to pay, a monthly 
^lowance under the provisions of sootion 234, and on proof of 
Alteration in allowance, a change in tho circumstances of such person, his wife or child, 
tho Magistrate may make such alteration in the allowance 
ordered as ho thinks fit, provided the monthly rate of fifty rupees bo not exceeded.] 
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But tliore am other considerations which have influenced us in arriving 
at a conclusion in tins matter. When a proceeding is transferred to the 
High Court under s. 147, the High Court has power to “ determine the case 
so transferrtKl and to quash or afiirin any conviction or other proceeding which 
may have been had therein hut so tliat the same be not quashed for want of 
form but on the merits only^ 

In other words the High Court, in order to the exercise of the jurisdiction 
hereby conferred, must proceed to consider all the evidence in the case, must 
come to a finding upon questions of fact, for otherwise it could not quash or 
affirm on the merits. In so dealing with a case, which in the ordinary course 
w^ould be tried by a jury, with whom rests the decision upon questions of fact, 
the High Court would be superseding the jury, by whom in the usual course 
the case would ho tried. We tliink it extremely im])robable that the Legisla- 
ture contemplated any such result as this. 

Then, again, if a commitment may be quashed upon the merits under 
s. 147, and an a])plication to this ofioct may be made by or on behalf of any 
accused person who has been committed, it will, in practice, be made only 
in those doubtful cases in which there is reason to hope that the application 
to have the commitment quashed will prove successful. If thjit hope should 
be found to be a mistaken one, the result would be that a prisoner, committed 
uprn evidence sufficiently weak to make the result of a trial doubtful, would 
come to his trial prejudiced by the opinion of a Division Bench of two Judges 
pronounced against him to the effect that the commitment ought not to be 
quashed. It may be said that the accused person could avoid this result by 
abstaining from making an a])plication under s. 147, to have his commitment 
quashed ; and that, as ho can foresee this effect of an unsuccessful application, 
he cannot justly comidain of a result brought about by his own action. 
Giving to this argument all the consideration which it deserves, we cannot 
think that the Legislature [402] intended that a Bench of two Judges should 
pronounce their opinion publicly upon the merits of a case, which must 
afterwards come before a jury. 

Then again wlien a Magistrate has committed a case, he becomes /7mc/7^s 
officio, and it may be said with some show of reason that there is no case 
before him which can be transfetred to the High Court. 

For all those reasons it appears to us that the words “ or other proceed- 
ing ” in s. 147 of the High Court’s Criminal Procedure Act X of 1875, do not 
include a commitment ; and that no application to have a commitment quashed 
can be entertained under the provisions of that section. 

But there is another section in the Act under wffiich it may be possible 
that the petitioners may obtain that which they seek. I say “ may be 
possible ” because upon this point speaking for myself, I desire to express no 
oijinion, and this for the reasons which I shall presently state. The section to 
which 1 refer is s. 14, which provides that when any charge or portion of 
a charge, recorded as aforesaid, appears to a Judge of the H’gh Court at any 
time before the commencement of the trial of the person charged to bo clearly 
unsustainable, such Judge may make on the charge an entry to that effect. 
Such entry shall have the effect of staying proceedings upon the charge or 
portion of the charge,” etc. Now the jurisdiction conferred by this section is 
a jurisdiction which may be exorcised by a Judge, that is one Judge of the 
High Court. 

Having regard to that which has been determined by the learned Chief 
Justice under s. 14 of the High Court Act, 24 and 25 Vic., cap. 104, wo are 
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agreed, and speaking for myself I am very strongly of opinion that, if this 
matter is to be heard by a single Judge, it should be heard by my brother 
Norbis and that I ought not to sit to hear it. 

The Chief Justice has determined, under the section just quoted, that 
Mr. Justice NoRRiS and myself “may form a Division Bench, and hear and 
determine any appeal, motion or other matter, in any civil or criminal case 
which may be brought before the High Court in its Appellate Jurisdiction, or 
which they shall order to be brought before them. ” Now, clearly a matter under 
s. 14 [ 403 ] of the High Courts’ Criminal Procf '^ure Act is not a matter brought 
before the High Court in its Appellate Jurisdiction. T take it that the words, 
“ or which they shall order to be brought before them ” have reference only to 
the same Appellate Jurisdiction. 

Then the Chief Justice has further determined that on and after the 18th 
September 1882, and until further order, the ordinary Original Civil and Crimi- 
nal Jurisdiction of the Iligli Court, shall be exercised by the Honourable 
Mr. Justice Cunningham, the Honourable Mr. Justice Norris, and the 
Honourable Mr. Justice PiGOT sitting separately. 

And the Officiating Chief Justice has determined on the 10th August 1882 
that until further order the ordinary Original Criminal Jurisdiction of the Court 
shall be exercised by the Honourable Mr. Justice NORlllS. It is quite clear from 
this that I am not, and that my brother NoRRis is, a Judge, as to whom it has 
been determined by the Cliief Justice under the provisions of s. 14 of 24 and 25 
Victoria, cap. 104, that lie shall sit alone for the exercise of the ordinary 
Original Criminal Jurisdiction of the Court ; and this being so, it appears to me 
proper, that as this matter is one falling within that jurisdiction, it should be 
disposed of by Mr. Justice NoHRls. 

I have further thought it right to consider whether this matter shall be 
heard by myself and my brother NoRRIS sitting together ; in other words 
whether I shall continue to sit with my learned brother for the hearing and 
determination of the matter, as a matter to bo disposed of under s. 14 of the High 
Courts’ Criminal Procedure Act, and I have decided not to do so. So long as 
we had not determined whether or not the matter could be dealt with 
under s. 147, I have continued to sit, because it has been the recent practice 
of this Court that matters under this section should be dealt with by the 
Division Bench for the time being exercising the Appellate Criminal Jurisdiction 
of the Court. During my experience several cases have been so disposed of. 

I may refer by way of exam pie to the case of The Empress v. Thompson (I. L. 
R, 6 Cal., 523); Wood v. The Corporation of the Town of Calcutta (I. L. R., 7 
Cal., 322) ; ‘And In re Poorna Churn Pal (I- L. R., 7 Cal., 447). The [ 404 ] 
former practice was to bring applications under the section before a single Judge 
sitting on the Original Side of the Court. See for example the cases of The 
Empress Gasper (I. L. R., 2 Cal., 278), and the Corporation of the Town of 
Calcutta V. Bheecunram Napit (1. L. R., 2 Cal., 290). Whatever doubt there 
may be as to whether applications under s. 147 of Act X of J875 should be 
heard by the Division Bench exercising the Appellate Criminal Jurisdiction of 
the Court, I think th(?re can be no doubt that applications under s. 14 of the 
same Act must be disposed of in the exorcise of the Court’s Original Criminal 
Jurisdiction. 

Section 36 of the Letters Patent of 1866 provides that any function which 
by these Letters Patent is directed to be performed by the High Court in the 
exercise of its Original or Appellate Jurisdiction, may bo performed by any 
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Judge or by any Division Court thereof appointed or constituted for such 
purpose under the provisions of the thirteenth section of the 24 and 25 Viet., 
cap. 104. This section is as follows : Subject to any laws or regulations which 
“ may be made by tlie Governor-General in Council, the High Court may, by 
its own rules, provide for the exercise by one or more Judges, or by Division 
Courts constituted by two or more Judges of the said High Court of the Original 
and Appellate Jurisdiction, vested in such Court in such manner as may appear 
to such Court to be convenient for the due administration of justice.” 

So far as I am aware no rule has been made under this section since the date 
of the Letters Patent of 1865 ; but there was a rule made previously, and while 
the Letters Patent of 1862 were in force, viz,/* k Court for the exercise of the 
ordinary Original Criminal Jurisdiction of this Court may be held before one 
Judge, and two or more Courts may sit at one time, in each of which there shall 
be one Judge,” — (see Rule 58, Belchamhers, p. 87). As there is here an express 
provision. Rule 51 does not apply, which provides that all powers and functions 
vested in the Court by the Letters Patent, which are not othenvise expressly 
provided for by the Rules of Courts may be exercised by a single Judge, or by a 
Division Court consisting of two or more Judges. 

[403]. The operation of the rule above 4irst quoted (No. 58) is saved by the 
second section of the Letters Patent of 1865, which provides that all rules and 
orders in force immediately before the publication of these Letters Patent, 
shall continue in force, except so far as the same are hereby altered until the 
same are altered by competent authority. 

It would appear to* follow that, while tliere is a single Judge there is no 
Division Court appointed or constituted under s. 13 of the 24 and 26 Vic., 
cap. 104, to exercise the Original Criminal Jurisdiction of the Court, and that, 
therefore, this jurisdiction should not be exercised in ^this or any case by a 
Division Court consisting of two Judges. 

It may be that this result would be altered by reading the words “ subject 
to any laws or regulations which may be made by the Governor-General in 
Council ” in s. 13, 24 and 25 Vic., cap. 104, with sub-section 2, section 2 of the 
General Clauses Act I of 1868 : “Words in the singular shall include the plural,” 
and that “a Judge” in s. 14 of Act X of 1875 may thus be held to include two 
or more Judges. But as this may be arguable, and as my brother NoilRIS is 
undoubtedly competent to act alone, I think it will be better that he alone should 
proceed to deal with the case, more especially as, if there should be a difference 
of opinion, my opinion as that of the Senior Judge would prevail, and there 
would be this result that a Judge, wliose competency to exorcise jurisdiction 
may ho arguable, would overrule a Judge as to whoso competency there can be 
no doubt. 
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[=11 G. L. R. 665] 

[408] APPELLATE CIVIL. 

The 6th September, 1882. 

Present : 

Mr. Justice Wilson and Mr. Justice Field. 


Earn Dhun Dhur Plaintiff 

versus 

Mohesh Ohunder Chowdhry and others Defendants.* 


Direction in will far payment of debts — Decree against heirs for debt 
dw by ancestor — Charge on property — Apportionment of mortgage 
debt amongst several properties mortgaged. 

A testator by his will directed payment of all his debts, and subject thereto devised his 
property to his heirs. After one of the testator’s creditors had obtained a decree against the 
heirs in their representative capacity, which by its terms was to be satisfied out of the assets 
left by the testator, one of the heirs mortgaged his share in twelve properties loft by the tes- 
tator. Subsequent to the mortgage one of the mortgaged properties was sold in execution of 
the creditor’s decree. 

The mortgagee afterwards brought a suit against the mortgagor and obtained a decree 
on hi& mortgage. 

Held, that as neither the direction in the will for payment of debts nor the decree in 
the creditor’s suit created a charge on the property of the testator, the property sold in execu- 
tion of the creditor’s decree had boon sold subject to the mortgage, and the mortgagee was 
entitled to execute his decree against that property. 

Bazayet Hossein v. Dooli Chund (1. L. R., 4 Cal., 402) distinguished. 

It appearing that the mortgagee deliberately abstained from executing his decree against 
eleven properties which still remained in the possession of the mortgagor, but proceeded 
against the one property which had passed out of the mortgagor’s possession, the mortgage 
debt was directed to be apportioned between the twelve properties, and the mortgagee was not 
to be allowed to take out execution against the property which had passed out of the mortgagor’s 
possession, except for the amount which should be apportioned to such property, without 
satisfying the Court that he had made every possible oilort to execute the remainder of his 
decree against the other eleven properties. 

BRINDABUN by his will directed tlio payment of his debts, and subject 
thereto devised his property to his heirs ; he mentioned [407] certain debts 
specifically including one to Earn Jibun and went on to say that payment 
should be made of all his debts present and future. 

The heirs of Brindabun were his four sons, one by name Pitamber. 

On the 28th February 1876 Earn Jibun obtained a decree against Pitam- 
ber and his brothers in their representative cai)acity as heirs of Brindabun, 
which by its terms was to be satisfied out of the assets left by Brindabun. On 
the 29th June 1876 Pitamber mortgaged to the plaintiff his four-anna share in 
twelve properties left by his father. On the 15th August 1877 one of the pro- 

* Appeal from Appellate Decree, No. 1385 of 1881, against the decree of Baboo Grish 
Ghunder Chowdhry, Subordinate Judge of Chittagong, dated the 8th Juno 1881, affirming the 
decree of Baboo Anund Chunder Mullick, f’irst Munsif of Bamjan, dated the 30th of March 
1880. 
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perties included in the mortgage was sold in execution of the decree which had 
been obtained by Ram .Tibun, and Mohesh Chunder Chowdhry became the 
purchaser at the sale. On the 16th November 1877 the plaintiff obtained a 
decree against Pitarnbor for the amount due on the mortgage. 

Several creditors, both of Brindabun and of Pitamber, who had obtained 
decrees, applied for a rateable distribution of the surplus proceeds of sale, and 
the plaintiff claimed a right to the whole of Pitamber’s share of the surplus, 
but his application was on tlie ‘28th February 1878 rejected on the ground of 
his not having applied in time, and the surplus proceeds were distributed 
amongst the creditors who liad applied. 

On the 14th July 1878 the plaintiff attached the twelve-mortgaged pro- 
perties in execution of his decree, but on a claim hy Mohesh Chunder Chow- 
dhry the property which he had purchased was on the 24th February 1879 
released from attachment. 

The plaintiff took no proceedings to bring the remaining properties to sale, 
but on the 20th June 1879 instituted this suit against (1) Mohesh Chunder 
Chowdhry ; (2) tlie creditors amongst whom the surplus sale proceeds had been 
distributed ; and (3) Pitamber ; claiming to have the order of the 24th Febru- 
ary 1879 set aside, and for a declaration that the property which had been 
sold was liable to satisfy a decree, and in the alternative for a declaration that 
he was entitled to Pitamber’s four-anna share in the surplus proceeds of sale 
as against the creditors who liad shared in the distribution of them. 

Mohesh Chunder Chowdhry and the creditors contended amongst [408] 
other things, that tlie mortgage was fraudulent, and that the plaintiff was 
acting in collusion with Pitamber in order to defeat creditors. The creditor 
defendants further set up limitation as a bar to the claim against them. 

.Pitamber did not defend the suit. The first Court found the plaintiff’s 
claim against the creditors to bo barred by limitation under Art. 13'** Schedule 
TI of Act XV of 1877, the suit not having been instituted within one year of 
the order of the 28th February 1878 rejecting the plaintiff 's application to 
share in the surplus sale- proceeds. 

The first Court further found the mortgage to be fraudulent, and 
accordingly dismissed the suit. 

On appeal the Subordinate Judge agreed with the Munsif’s finding on the 
claim against the creditors, but held that fraud as regards the mortgage had 
not been satisfactorily established. He held, however, that the direction in 
Brindabun’s will had the effect of making his debts a charge on the properties 
loft by him, and that the devisees taking the properties subject to the charge 
could not alienate them so as to defeat the rights of creditors whose debts 
constituted the charge. He also held that the creditor’s decree was virtually 


[Art. 13 : — 


Description of suit. 


Period of Time from which period begins 

limitation. to run. 


To alter or -.et ii.sido a decision or 
order of a Civil Court in any pro- 
ceed ing oth er than a suit. _ 


One year. 


The date of the final decision or 
order in the case by a Court com- 
pet ent to determine it fin ally.] 


984 



MOHESH CHUKDEB CHOWDHHY &C. [1882] I.L.R. 9 Cal. 409 

a decree against the testator's properties, and that the mortgage being subse- 
quent to the decree, the mortgagee took subject to a charge created by the 
decree. He accordingly dismissed the appeal. 

The plaintiff appealed to the High Court. 

Baboo Sreenath Dass add Baboo Aukhil Cnundar Se7i for the Appellant. 

Baboo Sreenath Banerjee and Baboo Bama Churn Banerjee for the 
Respondents. 

The Judgment of the Court (Wilson and Field, JJ.) was delivered by 

Wilson, J. — We think that the order of the lower Appellate Court must be 
varied^n this case. The suit is for two distinct things. In the first place, it is a 
suit in which the second defendants are principally interested, with the view of 
• giving the plaintiff a share of the sale-proceeds of certain property. With regard 
to this £409] claim it is enough to say that we see no ground whatever for differing 
from the view taken by the Court below ; but then there is a matter of greater 
difficulty, namely, the suit as against the first defendant. Tlie object of that is 
to enforce the mortgage-decree w^hich the plaintiff has obtained against the 
former owner of the property, viz., Pitainber, against the property which has 
now passed into the hands of the first defendant, who has purchased it at an 
auction sale in execution of a money decree. Primd facie the plaintiff is 
entitled to that, because the sale in execution of the money decree was the sale 
of the right, title and interest of the mortgagor, and there was nothing to show 
that the sale was not what the law ordinarily contemplates in such a case, 
that is to say, a sale subject to the mortgage lion. But two reasons have 
been given for holding that the mortgage lien was superseded by tlie rights of 
the person at whose suit the execution sale took place. Tlie first is that the 
decree which was against the representatives of the original owner of the 
property in question declares that the property of the original owner is liable. 
But the decree is in the ordinary form of a decree made in a suit against the 
representative of a deceased pei’son. It is a decree which is known to English 
lawyers as De bonis testatwis, a decree which by its terms is to bo satisfied 
out of the assets left by the deceased person. It appears to us that it has no 
other effect than as a mere money decree, and has not the effect of creating a 
charge upon the property. This case differs from the case of Bazayet Ilossein 
V. Dooli Chnnd (I. L. B., 4 Cal., 402), where the decree in question was a 
decree which distinctly bound the property. 

The second ground urged for iiolding that the judgment-creditor's debt had 
priority over the mortgage, was by reason of the will of the testator. In that 
he undoubtedly directs payment of his debts, and he directs that subject to the 
payment of those debts, the property should be taken by his heirs, and he 
mentions certain debts specifically including the debt of the judgment-creditor. 
But he goes on to say that payment is to be made of all his debts, present and 
future. That, therefore, is simply a general direction to pay all his debts out 
of his estate, and that, upon the authorities, clearly creates no charge. It 
directs nothing more [410] than what the law requires every executor, or heir, 
or other representatives to do, that is, to pay the debts of the tesiator out of 
his assets. It appears to us, therefore, that the plaintiff is entitled to execute 
his decree against the property in question. Of course it would have been 
otherwise if the finding of the Munsif had stood to the effect that the transac- 
tion was fraudulent ; but we feel ourselves bound, in spite of the suspicious 
circumstances of the case, by the finding of the lower Appellate Court on this 
question which is one of fact. The plaintiff is, therefore, entitled to execute 


4 OAL.— 134 
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his decree against the property. On the other hand we find that, although 
the mortgage includes twelve pieces of property, and the plaintiff’s decree 
covers those twelve pieces of j)roperty, he deliberately abstains from executing 
his decree against eleven properties, wliich still remain in the possession of the 
mortgagor, and comes into Court with this suit, in which he tries first to 
proceed against tlie execution-creditor, and failing that, against the purchaser 
from his debtor, the object being apparently to make everybody but his debtor 
pay the debt due to him. It appears to us that he cannot be allowed to do 
that. All the parties interested are before the Court. Pitamber is a party, 
plaintiff is a party, and the first defendant is a party. On the inquiry that we 
propose to direct all those persons should be heard. There will be an inquiry 
in the first instance how the mortgage debt should be apportioned between the 
twelve properties, and what por tion c»f it should be charged upon the property 
which the irlaintiiT now seeks to charge. The plaintiff will not be allowed to 
take out execution against this property, except for the amount which upon 
such inquiry should be properly charged upon it, without satisfying the Court 
that he has made every possible effort to execute the remainder of his decree 
against the other eleven properties. 

In this way the decree of the lower Appellate Court will bo varied, and 
the case will be remitted to the Court of First Instance for the purposes of the 
inquiry above directed. 

Under the circumstances of the case we think it undesirable to make any 
order for the costs of this appeal. The ai)pellant has succeeded in part and he 
has failed in material parts of his case, [411] and his conduct in the case is not 
such as to entitle him to any indulgence. 


Tlie second defendants are entitled to their costs of this appeal, which as 
regards them is dismissed. 


Decree varied. 


NOTES. 

[MORTGAGEE S RIGHT TO PROCEED AGAINST ANY PART OF THE MORTGAGED 
PROPERTY— 

With reference to tliis and similar cases, Dr. Rash Behari Ghosh in his Mortgages Vol. 
I (1911) p. 364 observes, “ These cases can' be supported only on the ground that the pur- 
chasers bought without notice of the mortgage and paid not for the equity of redemption, 
but for an absolute interest in the property ; as there can be no question that ordinarily 
where the purchaser under an execution acquires merely the equity of redemp- 
tion in a part of the mortgaged property, he cannot compel the mortgagee to proceed 
first against the portion of the property which has not been sold ; for a purchaser 
who buys under an execution cannot sot up ihe defence of a bona fide purchase for value 
without notice of the iueuinbrance. But a purchaser claiming under a conveyance 
executed by the mortgagor occupies a very different position, as the vendor /aci« 

conveys to the purchaser not simply the equity of redemption, but 'he property itself free 
from any liability to contribute to the mortgage-debt.” 

The cases ot 29 ^Fad. 217 and G O.C. 197 advert to this distinction. See also 2 C.L.J. 
13y“:-10 C.W.N. 38; 13 Bom. 45 ; 8 1. 0. 1208.] 
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[9 Cal. 411^11 C.L.R. 508] 

APPELLATE CIVIL. 


The 27ih July, 1882, 

Present : 

Mr. Justice Tottenham and Mr. Justice Bose. 


Modho Kooery and others Defendants 

versus 

Tekait Ram Chunder Sin^jh Plaintiff." 


Ghatwal — Adverse jjossession — Limitation in suit by landlord against tenant 
of a permanent tenure-- Limitation Act XV of 1877, Sch, 2, Art, 139. 


Where a permanent tenure has been granted by a ghatwal, if the successor of such ghat- 
wal,' being one of the ghatwals, to whom Regulation XXIX of 1814 applies, wishes to resume 
that tenure, he must bring his suit within twelve years after succeeding to the ghatwali estate. 

The possession of the tenant is adverse to him from the time of the decease of his 
immediate predecessor. 

Article 139, Sch. *2 of Act XV of 1877, regarding suits by landlords to recover possession 
from tenants giving twelve years* time from the determination of the tenancy, does not apply 
to cases in which the plaintifE socks to recover a tenure permanent in its nature and not 
determinable by notice. 


This was a suit to recover direct possession in ghatwali right of turuf 
Lalgurh as part of the Pathrole ghatwali, held by Ram Chunder Singh. The 
following genealogical table shows the st.ate of the family : — 


1)1(1 HIJOY SlNOIl. 

_[_ 


Girdhari Singh. Kanhya Singh Uhobial Singh. 


* s iiunwari Lall 

I I Singh. I I 

Bharut Singh Shibnath (Three Protab Singh. Jaiinuugul Singh. 

I Singh. wives.) (Alive.) (Alive.) 

KharagJhari Singh. | 


Boionim 

Singh. 


I 


Ram Chunder II.. 

Singh. Madha Kumari Pryag Kumari. Newaz Koonjo Behari Indro Bhubun 
(Plaintiil.) (Defendant.) (Defendant.) Kumari. Singh. Singh. 

(Defendant.) (Alive.) (Alive.) 


[ 412 ] Digbijoy Singh was the plaintiff”? great gi-and-father, and was 
ghatwal of Pathrole, one of the ghatwali mehals of Sarut Deoghiir, known as a 
ghatwali of Birbhum, falling under the provisions of Regulation XXIX of * 
1814. The three defendants in the suit were the widows of Bunwari Lall 
Singh, who was a grandson of Digbijoy through Kanhya Singh, his second-son. 


On Digbijoy’s death he was succeeded by his eldest son Gridhari Singh as 
ghatwal of Pathrole, and he in his turn was succeeded by Bliarut Singh and 
Kharagdhari Singh, who each in their turn hold the estate until their death. 
Kharagdhari Singh died in Joyt 1272 (May 1864), and the plaintiff being at 


* Appeal from Original Decree, No. 61 of 1881 agaiiint the decree of 0. W. Wilmot, Esq., 
Subordinate Judge of the Sonthal Perguniiahs, dated the 26frh November 1880i 
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that time nine years of age, his estate was placed under the Court of Wards, 
and remained under its management until Bhadro 1280 (August- September 
1873). Bunwari Singh died in Assar 1280 (Juno- July 1873) and the Lalgurh 
Estate on his death also passed into the custody of the Court of Wards who 
defended this suit on behalf of the three widows. 

The plaintiff contended that the possession of turuf Lalgurh and its villa- 
ges by the Court of Wards was illegal, as it was a portion of his estate. The 
defendants alleged that Digbijoy Singh granted the turuf to his son Kanhya 
Lall Singh in mokurruri for khorposh or maintenance at a fixed yearly rent 
of Es. 103-7-6, and doshi salami Es. 2 more ; and the plaintiff, while ad- 
mitting that during his minority the Court of Wards received rent at that rate, 
alleged that even if such a mokurruri lease had boon granted by Digbijoy, it 
was not a valid grant, and could not he maintained in law, as no ghatvs^al had 
power to alienate any part of his estate. 

On the 19fch November 1875 the plaintiff sent an application or notice to 
the Deputy Commissioner for the Court of Wards, asking for the release of 
the Lalgurh Estate. This was acknowledged, and after certain steps had been 
taken, the plaintiff was, on the 7th September 1876, referred to the Civil Court. 
The plaintiff accordingly, after having memorialised the Bengal Government, 
and being directed on the 8th June 1878 to bring a regular suit if so advised, 
filed this suit on the 25th Juno 1879. 

Part of Mouzah Modhuporo, belonging to turuf Lalgurh, having 
been taken up for the construction of the East Indian Bailway, [413 J 
the Court of Wards, on behalf of the plaintiff, who was then a minor, 
brought a suit in the Civil Court of Zillah Birbhum, to obtain compensation 
for the said land. In this case Bunwari Lall Singh, the husband of the present 
defendants, pleaded that Digbijoy Sing had granted the mokurruri to his son 
Kanhya Lall Singh. Bunwari Lall died while the suit was pending, but the 

• Suboi<dinate Judge, on the 23rd October 1873, awarded a portion of the com- 
pensation to the plaintiff and a portion to Bunwari Lall’s widow. On attaining 
his majority the plaintiff filed an appeal in the High Court against that decree, 
and it was decided on the 15th March 1875. In that appeal the High Court 
held that the three widows had no right to hold possession of turuf Lalgurh, 
and that Digbijoy Singh had no power to grant the mokurruri alleged, and that 
it was not binding on the plaintiff. The whole of the compensation awarded 
was accordingly made over to the plaintiff. 

In the present suit the plaintiff alleged that his cause of action arose on 
the 19th November 1875, the date on which the notice was given, and prayed 
for possession of turuf Lalgurh and for mesne profits from 1282 (1875-76) to 
the date of the delivery of possession. 

The Deputy Commissioner, on behalf of the throe defendants under the 
Court of Wards, set up the mokurruri khorposh lease, and pleaded that it had 

• been created before the permanent settlement, and had ever since been enjoyed 
as a permanent hereditary tenure by the defendants and their predecessor in 
uninterrupted descent at a rent which had never been changed ; that as the 
tenure was created before Eeaulation XXIX of 1814 was enacted, that Eegula- 
tion did not apply to it ; that the plaint showed that the cause of action had 
arisen more than twelve years ago ; and that the plaintiff having attained his 
majority more than tliree years previously the suit was barred by limitation ; 
ami, farther, that the plaintiff had received rent from them and acknowledged 
the tenure, and consequently ratified the grant of the land made by his 
ancedtor. The Subordinate Judge decreed the sujt in favour of. the plaintiff. 
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holding that he was not barred by limitation ; that the grant by Digbijoy 
Singh, whatever it might have been, was not binding on the plaintiff ; and that 
it had not been proved that the plaintiff had [4143 ratified this grant. He, 
however, held that the defendants could not be considered as trespassers, and 
that the plaintiff was not entitled to the mesne profits he claimed. The decree 
was dated the 26th November 1880, and directed that it should take effect as 
from the 1st Bysack 1288 (I2th April 1881). Against this decree the defen- 
dants now appealed to the High Court, and the plaintiff also filed a cross 
appeal against that portion of the decree whii li disallowed the mesne profits, 
and postponed the date from which it should take effect, and also against the 
ruling that the question of the defendants’ title was not res judicata. 

The Assistant Legal Remembrancer (Mr. Kilby) and the Senior Government 
Pleader (Baboo Annoda Fershad Banerjee) for the Appellants. 

Baboo Sreenath Dass, Baboo Mohiny Mohtm Boy and Baboo Koroona 
Sindhoo Mtckerjee for the Respondent. 

The Judgment of the Court (Tottenham and Bose, JJ.) was delivered by 

Tottenham, J. — The subject of this suit is a property called turuf Lalgurh, 
etc., which forms a portion of the ghatwali of Pathrole, and this is one of the 
Birbhum ghatwalis, though it is situated within the Sonthal Pergunnahs. 

The plaintiff Ram Chunder Singh is the ghatwal ; and the defendants, 
appellants in this appeal, are the three widows of Bunwari Lall Singh. The 
object of the suit is to recover from the defendants possession of the property in 
suit, with a declaration by the Court that the mokurruri khorposh lease alleged 
to have been granted by Digbijoy Singh to Kanhya Lall Singh, the father of 
Bunwari Lall, is not binding upon the plaintiff, and that it is invalid in law. 
The plaintiff further prays for mesne profits from 1282 to 1286 (1876-76 to 
1879). 

Digbijoy Singh was, in his day, gliatwal of Pathrole, and was the great* 
grandfather of the plaintiff. The estate of the defendants is under the manage- 
ment of the Court of Wards, and their defence has been conducted by it. It is 
alleged that the property was granted to Kanhya Lall (who was second son of 
Digbijoy) as a shikmi mokurruri khorposh tenure, at a rental fixed in peri^e- 
tuity ; that it was created before the permanent [4153 settlement ; and that it 
has ever since its creation been possessed as a permanent hereditary tenure 
by the defendants and their predecessors in uninterrupted descent at a rent 
which never has been changed. 

The plaintiff is fifth in descent from the grantor, but the first defendant’s 
husband was the son of the original grantee. The uninterrupted possession is 
not disputed, nor is it contended that any of the plaintiff’s predecessors ever 
sought to resume the grant. Plaintiff, when his father died in 1866, was a 
child of nine years, and his estate was managed by the Court of Wards. During 
his minority, which terminated in 1873, the Court of Wards recognized 
Bunwari Lall as holding a valid title ; and this suit was not instituted until 
1879, nearly six years after the plaintiff’s majority. 

The suit was tried before the Subordinate Judge of Deogurh, who held 
that the grant was in its nature one for maintenance and not saddled with any 
condition as to Police duties ; that, whatever, its nature, it was not binding 
upon the plaintiff ; that the plaintiff had not ratified it by any act of his ; and 
that the suit was not barred by limitation. He accordingly gave a decree in favour 
of the plaintiff for possession, to take effect from the 1st day of the Bengali 
year 1288 (12th April 1881). He disAllowed the claim for mesne profits. 
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The defendants, having ap])ealed against this decree, the plaintiff has filed a 
cross appeal as to the iriosno profits, and against the lower Court’s ruling that 
the question of tlie defendants’ title is not res judicata in favour of the plain- 
tiff by reason of the decree of this Court, dated the 15th of March 1875, in a 
suit regarding certain compensation money paid on account of land taken up 
for the East Indian Eailway, where it was determined that Bunwari Lall had 
no valid right in the lands pertaining to their ghatwali. 

The main contention which we have to consider in the appeal of the 
defendants’ is that the suit is barred by limitation, and on the merits it has 
been urged tiiat the grant to Kaiihya Lall was, on various considerations, a 
valid one, binding upon the successor of the grantor. Obviously we must first 
deal with tlie question of limitation. The learned Counsel for the appellants 
submitted [416J that, inasmuch as the grant had been in force for more than 
60 years before the suit was brought, it was protected by s. 3 of Kegulation II 
of 1805 ; but we think that that Regulation having been repealed, its provisions 
cannot avail tlie defendants unless it bo shown that, while it was still in force, 
the defendants had already acquired an indefeasible title by 60 years enjoyment 
of the property under the grant made by Digbijoy Singh. But the Regulation 
had already become obsolete wdien it was repealed by Act VIII of 1868 ; and, 
although it was alleged that the grant was made before the permanent settle- 
ment, we have no evidence in its favour earlier than a receipt for rent of the 
year 1211 B.S. (1804 — 5 A. B.). It has not been shown to us that a good title, 
by 60 years’ possession, had become perfected while the Regulation was still 
operative ; and it apparently ceased to bo operative when Act XIV of 1859 
came into force in 1862. 

But the limitation is pleaded on another ground, vi;:., that conceding that 
the plaintiff', as ghatwal, was not bound by the act of his remote ancestor and 
predecessor, or by the ratification of that act by his more immedicate predeces- 
sors, still he would be bound to .sue to enforce his right to sot it aside within 
twelve years of the accrual of that right, or within twelve years from thedato when 
the possession of the defendants became adverse to him ; and for this conten- 
tion wo find authority in Babaji v. Nana (1. L. R., 1 Bom., 535) and in Pelambcr 
Baboo V. Nibnoiiij Singh Deo (1. L. R., 3 Cal., 793). The plaintiff’s father and 
immediate predecessor as ghatwal died in 1865, so that the possession of the 
defendants then became adverse to the plaintiff, and, notwithstanding his 
minority, which terminated in 1873, limitation then commenced to run, but 
the suit was not brought until fourteen years afterwards. When the plaintiff 
reached his majority there woe still four yeais rernaitiing within which he 
might have brought the suit ; but he allowed a further period of two years to 
elapse, and it lies upon him to show that his suit is not barred by limitation. 
For the plaintiff it was contended that the suit is not barred because it is one 
by a landlord to rccovei* possession from a tenant, for which the law allows a 
period of twelve years running from the date when the tenancy is 
determined. And it is alleged that the tenancy [4173 was determined 
only in 1875, when the jdaintiff refused to accept the rent tendered by 
the Court of Wards on behalf on the defendants. Plaintiff’ claims a period 
of twelve years from 1875 ; and his suit was brought within four. The 
lower Court has held that, if the defendants be considered merely as 
tenants, no question of limitation arises ; but that if the title set up by the 
defendants as mokurruridars gives them a right to plead limitation against the 
plaintiff, the limitation will run only from the date when plaintiff had notice 
of the claim to such title, and upon the evidence the Court held that the first 
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notice of it to the plaintiff was in 1675, when the suit for the compensation 
money above mentioned was brought. Thus it was held that the suit was not 
barred by limitation. 

We think it is clear that the article in the Schedule No. 2 of the Act, 
which provides for a suit hy a landlord to recover possession from a tenant, 
and gives twelve years from the determination of the tenancy, refers to suits 
in respect of tenancies in which the leases have expired, and so have terminated, 
or in respect of tenancies at will terminable by due notice. It does not 
refer to a suit by which the plaintiff seeks to recover from the holder of a title 
permanent in its nature. 

It is certain that the defendants are in possession of the property in suit 
by virtue of a title which, if valid, is of a permanent character, not determinable 
by notice from tlie plaintiff. If it is not valid, tlie defendants can only be got 
• rid of by a suit in which they are entitled to plead, and to show that they are 
protected by the rules of limitation. I'hcn if the plaintiff be considered to be 
a reversioner, tlie period of limitation runs from the date when liis estate fell 
into possession, viz,, the date of his fatlier’s death in 1865, and in this view 
.we should be compelled to say that bis suit is too late. It was argued that, 
as he was formally appointed to be ghatwal only in 1873, after ho came of age, 
the twelve years should be counted from that dato ; but we arc of opinion that 
this contention is untenable, for he was practically invested with the ghatwali 
when his father died, and the estate was taken on his behalf under the manage- 
ment of cho Court of Wards. The perwana of appointment of ghatwal in 1873 
was a mere formal imposition upon him of the duties and responsibilities of 
[418] the office which during lus minority he was incompetent to undertake. 

And if tlie suit be treated as one to which no article of the Schedule 
specially applies, then it is one which must be brought within twelve years 
from the time when the possession of the defendants became adverse to the 
plaintiff ; and in such case, too, it is clear that the possession has been adverse 
from the moment of the plaintiff’s succession in the room of his father. 

As regards notice to the plaintiff’ of an adverse claim on the part of the 
defendants, wo think that it is not a case in which any special notice was 
requix'ed. It is not a case as between a zamindar and a ryot who, having been 
dealt with as an ordinary ryot, sots up a mokurruri claim. Here the plaintiff 
is a ghatwal, and, ipso facto, claims the right of khas possession of the whole 
of the ghatwali property. It is not pretended that the defendants or their 
predecessors were over considered to be ordinary ryots, or to hold under any 
title less than that of a mokurruri khorposh grant. We liold, therefore, that 
there is no valid ground for the contention that limitation did not begin to run 
against the plaintiff in 1865, when his father, the last ghatwal, died : and wo 
must hold that the suit is barred by limitation, and should have been dismissed 
on that ground by the lower Court. 

This finding makes it unnecessary to inquire further into the validity of 
the grant made by Digbijoy Lall. We may observe, however, that it could 
not be affected by Regulation XXIX of 1814, as it was made before that Regu- 
lation was passed. Our decision on the question of limitation renders it 
unnecessary also to dispose of the plaintiff’s plea of res judicata. 

We reverse the decree of the lower Court, and dismiss the suit with costs 
of both Court. 

Appeal allowed, 

NOTES. 

[On the point of limitation, thia case was revereed by the Privy Council in (1885) 12 
Oal. 464, who held that thcro was no point of time when the possession became adverse. Cf, 
27 Gal. 166 (grantee holding for his life). See also IS Mad. 277 ; 19 Mad. 243 ; 22 Bom 893.] 
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AJOODHYA PERSAD V. 


C.L.R. 860] 

[419] APPELLATE CIVIL. 

The 4th August, 18S2. 

Present: 

Mr. Justice Mitter, Ofpg. Chief Justice, and 
Mr. Justice Norjiis. 

Ajoodhya Persad Plaintiff 

versus 

Collector of Durbhungali One of the Defendants.'*' 

Partition between owners of separate shares in permanently settled estate — 
Effect of, as against Government. 

In tho yoar 1220 F. (1H19) a fourtoon-anna cight-gunda share of a certain mouzah was 
permanently guttled. Tho romaining one-anna twclvo-gnnda share was permanently settled 
in 1861. This share was sold for arrears of (lovernment rovonue in 1873, and purchased by 
tho plaintill, who subsoqiiontly applied to tho Collector for partition under the Batwara Act. 
Tho Collector refused to partition, upon the? ground that the Act was not applicable to tho 
partition of a mou/ah held jointly by tho proprietors of two separate estates. The plaintiff 
then brought the present suit, to which ho made tho Collector a party* to obtain a declaration 
that he was entitled to have his share separated from tho fourtoen-anna oight-gunda sharo 
by metes and bounds, and also for a decree directing a partition of the whole mouzah into 
two parts. 

Held, that so far as the plidntiff on tho one hand, and the owners of the fourteen-anna 
eight-gunda share on tho other, were concerned, the mouzah could be partitioned, but that 
such partition would not be binding upon tho (lovornment unless by consent. 

Baboo Saligram Singh for the Appellant. 

Baboo Amioda Churn Banerjee for the Respondent. ‘ 

The facts of this case sufTiciontly appear from the Judgment of the Court 
(Mitter, Offg. C.J., and Norris, J.), which was delivered by 

Hitter, Offg. C.J • — It appears that a fourteen- anna eight-gunda share of a 
mouzah named Mohamedpur was settled punnan'ently in tho year 1226 Fasli 
(1819). The number of this sharo of tho mouzah in the Collector's Towji is 
223. The defendants, second and third parties, are now the owners of this 
estate. The remaining one- anna twelvo-gunda sharo of tho mouzah in question 
was permanently settled in tho year 18(51 with Fakir Misser and others. 

The number of this latter estate in the Collector's Towji is 4,945. In the year 
1873, the estate No. 4945 was sold by auction for arrears of Government 
revenue, and was purchased by the plaintiff. 

On the 28th of July 1879 the plaintiff brought this suit for obtaining a 
declaration that he is entitled to have the one-anna twelve-gunda share of 
this mouzah separated from the fourteen-anna eight-gunda share by metes and 
bounds, and also for a decree directing a partition of the whole mouzah into 

• Appeal frjm Appellate Decree, No. 1269 of 1881, against the decree of H. W. Garden, 
Esq., District Judge of Tirhoot, dated the 2nd of May 1881, reversing a decree of Baboo 
Koylash Chundcr Mookerjec, Second Sub-Judge of Mozufferporo, dated the 80th of Mar^ 
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two parts, so that the lands of his estate may be defined as separate and 
distinct from the estate No. 223, belonging to the second and third party 
defendants. It appears that before this suit was brought, the plaintiff had 
made an application to the Collector for the partition of the lands of Mouzah 
Mohamedpur under the Butwara Act ; but the Collector refused the application 
on the ground tlmt the said Act was not applicable to the partition of a 
mouzah which is held jointly by the proprietors of two separate estates. 

The Collector of Dutbhungah has also been made a party in this case. 

The suit was defended by the Collectur on behalf of Government, and 
by the second party defendant. 

The defendant, second party, stated in his written statement that the 
lands of the plaintiff’s estate were separate from the lands of the estate 
No. 223. 

The Collector rested liis defence simply upon the ground that the lands 
of the two estates could not be partitioned under the provisions of the Butwara 
Law, viz,^ Beng. Act VIII of 1876. 

The Court of First Instance made a decree in favour of the plaintiff, direct- 
ing that the one:anna twelve-gunda share, belonging to the plaintiff, should be 
separated from the lands of the estate Nc. 223. The decree also contained a 
provision to the effect that the Collector of Durbhungah should be requested 
to carry out the partition, and that if he refused to do so, the partition should 
be effected by the Civil Court Ameen in execution of that decree. 

Against that decree the Collector of Durbhungah, on behalf of the Govern- 
ment of Bengal, appealed, and the District Judge lias dismissed the suit, both 
against the Government as well as tlie [ 421 ] owners of the estate No. 223, 
upon tlie ground that the lands of Mouzah Mohamedpur cannot bo partitioned 
under the provisions of Beng. Act VIII of 1876. 

• 

Against the decision of the District Judge, this appeal has been preferred 
by the plaintiff, and the Collector of Durbhungah, representing the Govern- 
ment of Bengal, is the only respondent who has appeared to oppose the appeal. 

We are of opinion that, so far as the plaintiff, tlie owner of the estate 
No. 4945^ on the one hand, and the defendants, second and third parties, on the 
other hand, are concerned, there should bo a decree for the partition of 
Mouzah Mohamedpur. It has been found that this mouzah is held by the 
owners of these two estates in the proportion of one-anna twelve-gundas, 
and fourteen-annas eight-gundas respectively. It is an ordinary incident of a 
property held jointly by t a’o or more persons, that there should be a partition 
by metes and bounds, whenever one or more of the owners desire it. When 
all the joint owners of a property do not agree in liolding it jointly, constant 
strifes and quarrels are likely to arise. It would be against good morals to 
compel joint owhers to liold property jointly against their wdll. Therefore, 
so far as the plaintiff, on the one hand, and the defendants, second and third 
parties, on the other, are concerned, the District Judge was not right in 
dismissing the suit for a partition. 

The only question upon which we entertain some doubt is, whether the 
partition should be so effected as to be binding upon the Government. Whatever 
may be the rights of joint owners inter se, as to the right of partition, we fail 
to see any tangible ground for laying down that such a right also exists in 
favour of one of two grantees of a joint estate as against the grantor. 

Under the terms of the grant, the grantees have a right to enjoy the 
property in the estate in which it is granted. They cannot, against the will 


4 CAL.— 136 
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of the grantor, enforce a partition as against him. It seems to us, therefore,^ 
that unless tlie Government of Bengal, represented by the Collector of Dur- 
bhungali in this case, bo willing to liave a partition of this mouzah effected, 
the only decree tliat can ho passed in the case is a decree for [422] partition to 
be binding between the plaintiff and the second and tliird party defendants. 

Having regard to the facts stated in the plaint and established most 
clearly by the evidence, it seems to us that it wull be for the interest of the 
Government to consent to a partition being tviade of the mouzah. The estate 
No. 4945 was, as already stated, permanently settled in the year 1861, and 
it was within twelve years of that time bj*ought to sale for arrears of Govern- 
ment revenue. It is alleged in the plaint, and proved by the plaintiff*, that 
owing to the lands of this estate being joint with the lands of the ei^tate 
No. '223, he has not been able to collect even such an amount of rent as would 
be sufficient to discharge the Government dues. In this state of things it seems 
to us desirable that a partition should be effected of this mouzah. A partition 
which may be binding not only upon the xiresent owners of the two estates, 
but also upon the Government and future auction-purchasers for arrears of 
Government revenue. 

But in our opinion wo cannot decree this suit, and direct a partition of the 
mouzah to be made, so that it may hind the Government, unless the Government 
withdraw their op])osition to the suit and consent to the partition. It is true 
that we can award a decree in favour of the plaintiff for a partition of the mouzah 
which will he binding upon the defendants, second and third parties. But it 
is desirable, if there is any chance of the plaintiff obtaining the sanction of the 
Government, that the decree for partition should be made witli the consent of 
the Government, so that it may bo binding, in future, upon all the parties to 
this suit. 

The plaintiff, as already stated, made an application to the Collector 
under the Butwara Act, and the Collector refused to effect the partition, be- 
cause the Act, in his opinion, was not applicable to the facts of this case. We 
entirely agree in that view of the law ; and probably, therefore, the Collector 
would not be competent, without the sanction of the higher executive authori- 
ties, to give his consent, on behalf of Government, to a partition of thisrmouzah, 
so as to bind this Government. We, therefore, allow the plaintiff* six months' 
time from this date to take proper [423] steps for obtaining the consent of 
Government to a partition of this mouzah. On the expiration of that time, 
the case will be brought up again for final disposal. We reserve the question 
of costs. 

Decree modified. 


NOTES. 

^See also 10 Bom. 528.] 
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APPELLATE CIVIL. 

The 27th July, 1882. 

Present ; 

Mr. .Justice Wilson and Mr. Justice Macpherson. 

Joyunti Dasi Plaintiff 

versus 

Mahomed Ally Khan and others Defendants.* 

Beng. Aci VlII of 1869, s. 27 — Limitation — Suit for possession — Title. 

The limitation provisions of s. 27, Beng. Act VIII of 1869, have no application to a case 
in which the plaintiff relies upon his title and seeks to recover possession upon the strength 
of that title, and in which the defendant denies that title. 

Oooroo Doss Boy v. Bamnarain Milter (B. L. K., Sup. Vol., 628 ; 7 W. R., 186); Nistarinae 
V. Kali PersJuid Doss Choiodhnj (21 W. R., 53); and Nilmndhub Sluiha v. Srmibash Kurmokar 
(I. L. R., 7 Gal., 442) referred to. 

Thb plaintiff in her plaint in this case stated as follows: There was a 

jote in the name of my husband Joy Singli Dey Mondal, comprising puras 
17-14-15 cottas of land, minus 1 pura granted as inajn (reward), that is to 
say, puras 16-14-15 cottas of land bearing an annual jumma of Company’s 
Es. 27-14,” within the lakhiraj talook of six of the defendants. “ My husband 
and, after his death, 1 owned and held possession by payment of the rent of 
the said 1 pura of land obtained as huvn or reward, and puras 16-14-15 cottas 
by jote right, that is to say, of puras 17-14-15 in all, for upwards of 20 years.” 
The plaint then stated that between the 2nd and 15th December 1875, the 
defendants, “ fraudulently and in collusion with one another,” had taken away 
paddy and mustard seed, also cut and carried away grass and bamboos from 
the lands claimed, and had thrown down and carried away the materials of 
some tiled huts which stood on the [424] said land, ** and thus dispossessed 
me from* the said puras 17-14- 15 cottas of land, and the defendants are now 
wrongfully and unlawfully enjoying possession of the said land without any 
right whatsoever.” The plaintiff prayed “ that my jote right and mam rights 
to the lands, from which I have been dispossessed, may be declared, and that 
possession of the same be awarded to me and also for damages for the crops 
carried away. 

The Court of First Instance fixed twelve issues : — the first, whether the 
suit was governed by the provisions of the rent law ; the seventh, limitation ; 
and the ninth, ‘‘ does the land in suit constitute the inam and jote of the 
plaintiff as alleged by lier, and is her allegation of possession and dispos- 
session true.” On these issues it was decreed “ that the plaintiff’s jote right 
to the land in suit be declared, and that the plaintiff do get possession of the 
same.” The claim for damages was dismisserl on the ground of limitation, the 
plaint not having been filed till the 18th of June 1878. On appeal the Judge 
said 

“ Plaintiff in this suit, as her pleader now admits, claims nothing more than an occu- 
pancy right. Six of the persons she is suing are, she says, her landlords, and she is suing 

* Appeal from Appellate pecroo No. iU15 of 1880, against the decree of T. M. Kirkwood, 
Esq., Judge of Myrnensingh, dated the 4th August 1880, reversing the decree of Baboo 
Nobin Ghunder Onoso, First Subordinate Judge of that district, dated the 8th May 1879, 


996 




9 Cal. 496 JOYUKTI DAFit D. MA^O^CEt> ALtiY K^K & 0 . tl862] 

tbom for rocovcry of posses.sion :is a ryot, who has boon illegally ejected by them ; and the 
other six defendants are the agents of her landlords who took part in ousting her. This is a 
suit then for which s. 27 of Beng. Act VIII of 1869 lays down one year as the period within 
which it must bo brought. It does not avail to say that the suit also claimed some of the 
land as mam, and that a claim to moveables was included. Such additional claims would 
not take the bulk of the claim, if as above, out of the one year rule ; and, moreover, all such 
additional claims have been rejected by the lower Court as untenable ; nor can the fact that 
the appcllant.s have repudiated her claim to bo their ryot in any way alter the limitation law 
applicable to the plaintiff on her own plaint. In the case of Brindabun Chunder Sirkar v. 
Dhununjoy Nttshkur (I. L. B., 5 Cal., 246) (JACKSON and McDONELL, JJ.) it is laid 
down : ‘ The right, if any, which the plaintiff had in the present caso is created entirely by 

his continued occupancy of the land. It does not rest upon any grant ; it is not in general 
transferable, and it appears to me that if the tenant desires to maintain that right and have 
himself replaced in the position which he occupied before ouster, he is bound to bring a suit 
under s. 27 of Bengal Act VIII of 1S69, within one year from the date of dispossession. I 
think, therefore, that the plaintilTs suit in this case ought to fail.’ That ruling, it appears 
to me, is quite conclusive on the subject.” 

[423] Tho Judge then referred to Dhurjobutty Chotvdhrain v, Chamroo 
Miindul (25 W. R., 217) ; Gooroo Dass Roy v. Ram Narain Mitter (B. L. R.,. 
Sup. Vol.,^628 ; 7 W. R., 186); Ntstarinee v. Kali Pershad Dass Choiodhry (21 
W. R., 53); and Gunga Gobind Roy v. Kala Chand Surma (20 W. R., 455). 
distinguishing them from tho case first cited, and decreed the appeal. Thci 
plaintifi* appealed to the High Court. 

Baboo Mohiny Mohun Roy and Baboo Rash Behary Ghose for the 
Appellant. . . 

Baboo Gopaul Lall Mitter and Baboo Jogesh Chunder Roy for the 
Respondents. 

The Jad|(ment of the Court (Wilson and Macphehson, JJ.) was 
delivered by ‘ • 

'Wilson, J. — In this caso tho District Judge has reversed the decree of 
the Subordinate Judge, and dismissed tlie suit, on the ground that it is barred 
by s. 27 of Beng. Act VIII of 1869, as not having been brought within a year 
after the plaintiff was dispossessed. 

We are unable to agree with tlie view taken by the District Judge. It has 
been repeatedly decided both under s. 23 of Act X of 1859, and under the 
corresponding s. 27 of Act VIII of 1869, that tho one section dr the other has 
no application to a case in which the plaintiff' relies upon his titlS aiid Sbekd l6 
recover possession upon the strength of that title, and in which the defendant 
denies that title. 

Such a suit miglit have been tried in a Civil Court while Act X of 1859 
was in force ; and such suit is not subject to the limitation laid down by s. 27 
of Act VIll of 1869. Gooroo Doss Roy v. Ram Narain Mitter (B. L. R., Sup. 
Vol., 628; 7 W. R., 186); Nistarinee v. Kalty Pershad Dass Choiodhry (21 W. 
R., 63); Nilmadhub Shaha v. Srinibash Kurmokar (I. L. R., 7 Cal., 44,2)^ 

The decree of the District Judge will be set aside, and the case will go back 
to be hoard in tho lower Appellate Court on the merits. 

A ppeal allowed and case remanded, 

NOTES. 

t See also 81 Cal. C47 ; 8 C. VV. N. 446 ; 17 Cal. 926,.] 
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[=12 C L.R. 29] 

[426] APPELLATE CIVIL. 

The Sth December^ 1882, 

Present : 

Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Field. 


Gobind Chunder Addya Plaintiff 

versus 

Afzul Rabbani and another Defendants.*’' 


Res judicata — Suit for rent dismissed for default — Subsequent suit for pos- 
session — Civil Procedure Code (Act Xof 1877) ss, 13, 43, 102, 103, 

In 1870 two plots of land, numbertjd 155 and 147, belonging to the same owner, wore, 
sold in execution of a decree. The purchaser of plot 155 sold it to A, who in 1873 sued the 
tenant of a portion of the land for rent. In this suit A prayed that it might be declared that 
he was the owner. The tenant alleged that /?, the purchaser of plot 147, was the owner of 
the land in respect of which rent was sought to be recovered, and B was made a party to the 
suit. At the hearing A did not appear, and the suit was dismissed for default. Subsoi^uently 
A sold plot 155 to the present plaintiff, who now sued for possession. 

Held, that the suit was not barred as Itcs judicata. 

Per Garth, C. J. — The operation of s. 103 of the Code of Civil Procedure is confined to 
those cases only when a second suit is brought for the same object and cause of action as the 
suit which is dismissed. 

This was a suit for possession of certain land together with mesne profits. 
It appeared that the land in question had originally belonged to one Abdool 
Hye. On the 5th of February 1870 this land, which was numbered 155, was 
sold in execution of a decree against one Abdool Hye, and was purchased by 
one J. S. Leslie. At the same sale another plot of land, also belonging to 
Abdool Hye, and numbered 147, was sold to one Syed Afzul Rabbani. On 
the 18th May 1870 Leslie sold the plot No. 155 to one W. W. Linton. In 
1873 Linton instituted a suit against one F. W. Harper for the rent of plot 
155 ; the plaint in that suit contained the following prayer : “ The defendant 

refuses to admit tliat the plaintiff is entitled to the said premises or any part 
thereof. The plaintiff' therefore prays that it be declared that the plaintiff is the 
owner of the said premises.” As the defendant Harper repudiated Linton’s 
title to receive rent, and [427] said that the rent of the land was payable to 
Afzul Rabbani, the Court made the latter a defendant. On the day fixed for 
the hearing of the suit the plaintiff did not appear, and tlio suit was dismissed 
under s. 114 of Act VIII of 1859 for default. On the 7th January J879 lot 
No. 155 was purchased at a sale in execution of a decree .against Linton by the 
present plaintiff* Gobind Chunder Addya. The plaintiff now sued Afzul 
Rabbani and Harper for possession of the land, praying for possession of 
the land and for mesne profits against the first defendant, and for a decree 
directing the second defendant to. pay vent to him. 

The first defendant objected that the property in suit did not belong to 
lot No. 155 but to lot No. 147, and that the claim was barred under ss. 13 and 
4,8 of Act X of 1877, and ss. 6 and 7 of Act XII of 1879. 

•Appeal from AppolUte Decree No. 590 of Ifihl agniUHt tho decree of J. F. Browne, Esq., 
Qfiiciatipg Judge of tnn 24 -Pergun fifths, dated tjbe 20th January 1881, affirming the decree of 
]^boo Krishna Mohun Mukerjee, l^ocopd Bub- Judge of that district, dated the 11th March, 
1880. 



l.L.ft. 9 Cal. 42d ooBiND chundeB addva v. 

Both the lower Courts held that the suit was barred. The plaintiff 
appealed to the High Court. 

The Advocate-General {OjSfih Mr. Phillips) and Mr. Hell for the Appellant. 

Mr. Braunfield and Moonshi Serajiil Islam iov the Bespondents. 

The following Judgments were delivered by the Court (Garth, C.J. 
and Field, J.) 

Garth, C.J. — The plaintiff sues in this case to recover a small piece of 
ground with the building upon it ; and the suit has been dismissed in the Court 
below, upon the ground that the plaintiff is precluded by s. 103 of the Civil 
Procedure Code from bringing it. 

It appears tliat the piece of land, which is tlie subject of the suit, belonged 
formerly, together with other land, to one Abdool Hye, and that two several 
portions of tliis land were sold under an execution against Abdool Hye on the 
same day ; one portion. No. 155, was sold to a Mr. Linton ; and another portion. 
No. 147, to Afzul Babbani, the present defendant. 

The plaintiff in this suit bought Mr. Linton’s share at a sale in execution 
of a decree ; and he claims the piece of land now in suit, as belonging to the 
portion numbered 155, which Mr. Linton purchased. 

On the other hand, the defendant Afzul Babbani claims it as [428] part 
of the piece numbered 147, whicii ho purcliased ; and he has set up as a defence 
to the plaintiff’s claim a judgment in a former suit which was brought by 
Mr. Linton for the rent of No. 155 against a person named Harper. That suit 
was dismissed under s, 114 of Act VII I of 1859, (which corresponds to s. 103 
of Act X of 1S77) because Mr. Linton did not appear at the trial. 

Now s. 103 says, that “ when a suit is wholly or partially dismissed under 
s. 1,02, ” (that is, where the defendant appears, and the plaintiff does not 
appear) “ the suit shall bo dismissed ; and the plaintiff shall be precluded from 
bringing a fresli suit ni respect of the same cause of action.'' 

The defendant here says tliat the former suit was brought for the same 
cause of action as this suit, and that therefore the plaintiff’ is precluded from 
bringing it. 

Both the Courts below have dismissed the suit upon that ground ; and 
the plaintiff consequently appeals to us. 

Now in order to determine whether those Courts were right, wo must see 
what the nature of the former suit was. 

It was a suit brought by Mr. Linton, the plaintiff’s predecessor in title, 
against Mr. Harper, for tlio rent of tlie piece of land which is the subject of 
this suit. The defendant pleaded that the present defendant, Afzul Babbani, 
was his landlord ; and that the piece of ground belonged to Afzul Babbani as 
being part of lot No. 147. 

Upon this defence being set up, the Court considered Afzul Babbani as 
the person really interested in the dispute, and directed him to be made an 
intervening defendant. Accordingly Afzul Babbani, intervened, for the purpose 
of supporting Mr. Harper’s case, that tlie piece of land formed part of No. 147, 
and therefore was not Mr. Linton’s proiierty. 

That suit was dismissed, because Mr. Linton did not appear at the trial ; 
and in this case the Courts below have held, that as Afzul Babbani was made 
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an intervening defendant in the former suit for the purpose of having his title 
to this piece of ground decided as against Mr. Linton, the present plaintiff, who 
claims under Mr. Linton, is precluded by the result of that suit from trying this 
[429] suit against Afzul Hahbani ; and it has been argued here that the former 
suit was not solely for rent, but it was also for a declaration of the plaintiff’s 
title to the land in respect of which the rent was claimed. 

We have ascertained what the real nature of the former suit was ; and we 
find that it was not brought for possession of the land now in question, but 
merely to recover rent from Mr. Harper, though the plaintiff certainly asked 
for a declaration by the Court that ho was entitled, as against the defendant ^ 
to the land of which the rent was claimed. 

That being so, I am of opinion that the Courts below wore wrong in decid- 
ing that Mr. Linton, (or rather the plaintiff in this suit who claims under 
Mr. Linton) is precluded from bringing this suit to try the title to the land 
as against the present defendant. 

No doubt an issue was raised in the former suit as between Mr. Linton and 
the present defendant as to the title to the land ; but the suit was not brought 
against Afzul Kabbani, nor was it brought to try tho title to the land, or to 
obtain possession of it as against him. Tt was simply brought to recover rent, 
and to have Mr. Linton’s title as landlord declared as against Mr. Harper as his 
tenant. The question of title to the land as between Mr. Linton and Afzul 
Babbani was merely raised incidentally to tho main question. The matter is 
clearly not res judicata; and I consider tlie operation of s. 103 of the Code 
of Civil Procedure is confined to those cases only, where a second suit is 
brought for the same object and cause of action as the suit which is dismissed. 

Applying that principle to the present case, Mr. Linton, or those claiming 
under him, would no doubt be precluded from bringing a suit for the same rent 
which was sued for in the former suit ; but he is not precluded from bringing a 
suit to try the title to the land as against the present defendant. 

The judgments, therefore, of both the lower Courts must be sot aside, and 
the case must go back to the first Court to be tried on its merits. The respon- 
dent must pay the costs of this appeal, and the costs in the lower Courts will 
abide the result of tlie cause. 

Field, J. — 1 also think that this case should be remanded to be tried on 
the merits. 

[430] The facts are very simple : Two lots, numbered respectively 155 
and 147, originally belonged to Abdool Uye. These lots wore sold in execution 
on the same day. Lot 155 was purchased by one Mr. Leslie, who sold to 
Mr. Linton, whose interest was again sold in execution and purchased by the 
plaintiff in the present case. Lot No. 147 was purchased by Afzul Babbani, 
the defendant in the case now before us. 

Mr. Harper is a tenant of a portion of the land, as to which there is now 
a dispute whether it constitutes part of lot No. 155 or lot No. 147. Mr. Linton, 
believing that it formed part of lot No. 155, sued Harper for rent, relying upon 
a covenant in the lease, under which Harper hold, to pay rent to Abdool Hye 
and his assigns. 

In answer to that suit, it was pleaded that the particular piece of land 
occupied by Mr. Harper was not part of lot No. 155, but was part of lot 
No. 147, and that the rent was therefore payable to Afzul Babbani. It would 
appear that Abdool Hye, the former owner, had instructed Mr. Harper to pay 
his rent to Afzul Babbani. 

This being so, it became necessary, in order to decide the suit for rent, to 
try the question of title ; in other words to try which plot of land contained 
the one bigha held by Mr. Harper. 
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The Court in which the rent suit was pending thought fit to make Afzul 
Rabbani a party to that case. Now this is a course the impropriety of which 
has been repeatedly i)ointed out by this Court. However, it was done, and an 
issue of title was raised, but when the case came on for hearing, Mr. Linton, 
the plaintitt', did not appear, and the case was dismissed under s. 114 of the old 
Code, Act VIII of 1859. It is now contended that the present suit, which is a 
suit brought to establish the plaintiff’s title as against Mr. Harper and Afzul 
Rabbani is barred by the dismissal of the previous suit. This I think it clearly 
is not. It certainly is not barred by s. 13 of the Code of Civil Procedure, for 
the question of title was not heard and decided in that suit ; and then as 
regards the express provision of s. 114 of Act VITI of 1859, which provides 
that a plaintiff whoso suit has been dismissed for default shall be precluded 
from bringing a fresh suit in respect of the same cause of action, it appears to 
me that the cause of action in tlie previous suit was the non-payment of rent, 
and this is a [431] different cause of action from tlio cause of action in the 
present suit. 

It is to he observed tliat the former suit was brought upon a Court-fee 
stamp assessed according to the Vcalue of the rent, and that there was no prayer 
for possession. It is clear, therefore, that no cause of action arising out 
of non-delivery of possession was alleged or put forward in the plaint ; never- 
theless, if the Court had tried the issue of title, the finding upon that issue 
must have had the effect of rea judicata as between the parties, but inasmuch 
as that issue was not tried, the question raised thereby was not heard and 
decided, and therefore the matter is not res judicata, having regard to the- 
express language of s. 13 of tlie Code. The cause of action in the present case 
is, to my mind, with reference to s. 114 of Act VIII of 1859, clearly distinguish- 
able from the cause of action in the previous case ; and the present suit is 
not therefoj-e barred by the express provision contained in this section, which 
has moreover since been repealed. 

• Appeal allowed. 


NOTES. 

[The dismissal of a suit under s. 102 of the Code of is not intended to operate in 
favour of the defendant as res judicata. But when read with sec. 103 of that Code, it precludes 
a fresh suit in respect of the same cause of action, referring, irrespectively of the defence or 
the relief prayed, entindy to the grounds or alleged media on which the plaintiff asked the 
Court to decide in his favour (11109) 14 C. W. N. 298 (303). See also the Notes to 9 Cal 163. 

With reference to GautH C. J.’s remarks as to sec. 103, Hukm Chand in his C. P. 0. 
(1900) Vol T, p. 713 observes, ‘‘ The observation was however not necessary for the decision 
of the case, which turned on the ground that the cause of action in the suit was the non- 
delivery of possession of the land sued for ; while that in the previous suit was the non-pay- 
ment of rent, and there being no prayer for i>OKsession in that suit, no cause of action arising 
out of non-dclivery of po.s.scssion was .alleged or put forward in the plaint. In that suit, the 
defendant had pleaded the proprietary title of the defendant in the subsequent suit, who 
thereon intervened, leading to an issue a*, to title being raised between the parties, but this 
was only incidental to the claim for rent, and did not affect the cause of action.” According 
to Field J. the result would have been different if there had been a finding. The explanation 
<4 SANKARAN Nair J. in (1911) 10 I. C. 75 : 21 M. L. J. 344 should also bo noted. He there 
draws a distinction between cases where there is a finding on Ine issue and those where 
there is not ; and the bar of res judicata applies to the former class, when the matter raised 
by that issue was alleged by one party and denied by the other, or should have been so 
alleged or so denied. 

According to him, the bar of res judicata does not ari.se unless there is an express finding, 
or such a finding is necessarily implied and involved in the decree in the previous suit. 

But the Full Bench in (1913) 23 M. L. J. 543 : (1913) M. W. N. 1 : 12 M. L. T. 600 did 
not accept Justice Sir SANKARAN Nair’S view. 

The judgment of SUNDABA AYYAR, J. in this case criticising SANKARAN NAIR’S 
judgment is the most masterly exposition of the subject of Res judicata by implication, to 
be found anywhere.] 
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[ 9 Cal. 481-^12 C.L.R. 12] 

APPELLATE CIVIL. 

The ii7lh November, 188ii 
Present : 

Sir Richard Garth, Knight, Chief Justice, and 
Mr. Justice Field. 

Saraswati Dasi and oiliers Defendants 

versus 

Dlianpat Sin^h Plaintiff." 

Evidence Act {I of 187 s, — Land Registration Act (Beng. Act 
VII of 1876), .s\ 66 — Entrg in Register, Effect of. 

Entries mado under Bong. Act VII of 187G by the Collector recording the names of 
proprietors of revenue-paying estates are not evidence under s. 35 ut the Evidence Act of the 
fact of proprietorship. That section relates to the class of cases whore a public officer has to 
enter in a register or other book, some actual fact which is known to him, e,g., the fact of a 
death or a marriage. The entry by the Collector in the register under Bong. Act VII of 1876 is 
not, properly speaking, the entry of a fact. It i.sa statement that the person is entitled to the 
property ; it is the record of a right, not of a fact. 

Per Garth, C.J. — Semble, that s. 55 of Bong. Act Vll of 1870 constitutes [432] the Col- 
lector a competent Court under particular circumstances for dcitcTinining as between two dis- 
putants the question of possession, and his recorded decision upon that question in the register 
might bo evidence of the fact of possession as between those two parties. 

lia?n Bmhnn Malito v. Jehli Malito (1. L. R., 8 Cal.. 863) e.xplainod. 

This was a suit for tlio possession of two mahals, numbered respectively 
412 and 1333. The plain till alleged that the mahals in question originally 
belonged to one Asrafunnissa Begum; that she in the year 1861 mortgaged 
them to one Hulash Chand, who in 1864 foreclosed, and in 1877 sold them to 
him. It appeared that the mahal No. 412 was registered in the name of one 
Rudro Narain, and the mehal No. 1333 in the name of Ilulash Chand. 

The defendants alleged that Asrafunnissa Begum in 1851 sold her rights 
in the mehal No. 412 to one Nilmadhub Chowdliry ; that Nilmadhub Chow- 
dhry subsequently sold to Rudro Narain, wlio in 1852 registered himself as 
the proprietor ; that in 1865 the mahal was sold to one Kristo Lall Pari, and in 
1872 to one Lokeiiath Ghose, through whom the defendants derived title. 
They also alleged that the mahal No. 1333 was sold in 1858 by Asrafunnisa 
Begum to Rudro Narain, and in 1872 to Lokenath Ghose. 

It appeared that the mahals were farmed from 1251 (1844) to 1260 (1853) 
to one Khudiram Pari. In 1262 (1855) they were let in patni to his represen- 
tatives, of whom Rudro Narain was one. It also appeared that Hulash Chand, 
after ho had foreclosed, had obtained decrees for the rent of the mahals, and 
that decrees in 1281 (1874) and 1283, (1876) wwe satisfied by the defendant 
Saraswati Dasi, the mother of the infant defendants, or her attorney. 

The plaintiff proved his case. The defendants were unable to prove the 
conveyances by Asrafunnissa to Nilmadhub, or by Nilmadhub to Rudro Narain, 
but they contended that the fact that Rudro Narain’s name was registered, 
was sufficient evidence to rebut the primd facie case of the plaintiff. 

* Appeal from Appellate Decree, No. 1954 of 1880, agaiii.^^t the decree of A.J.R Bainbridge, 
EHq., Judge of Moorshedabad, dated the ‘21^t .lune 1880, affirming the decree of Baboo Menu 
Lall Chattorjee, Subordinate Judge of that district, dated the 30th December 1879. 


4 OAL.— 126 
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Both the lower Courts decided in favour of the plaintiff. 

The Defendants appealed to the High Court. 

[433] Baboo Chnnder Mad huh Ghose for the Appellants. 

Baboo Srinaih JJnss for the Respondent. 

The Judgment of the Court (Gautii, C. J., and Field, J.) was delivered by 

Garth, C.J. 1 think there is no ground for this appeal. 

The suit was brought by the plaintiff to have his name registered as the 
owner of two mahals, and he made out his title in this way : 

Asrafunnissa was the original owner of the property, and the plaintiff’s 
case vfiis that Asrafunnissa mortgaged it to one Hulash Chand in 1861 ; that 
Hulash Chand foreclosed the mortgage in 1864 ; and that Hulash Chand then 
sold it to the jdaintiff in 1877 ; and he has proved those facts to the satisfac- 
tion of the lower Court. 

Then it is also admitted by both sides that one Khudiram farmed the 
property from 1251 to 1260; and that from the year 1262 it lias been let in 
patni to the rejiresentatives of Khudiram, and it has boon proved that Hulash 
Chand, under whom the plaintiff claims, sued the representatives of Khudiram 
for the patni rent and obtained a decree for tlie years 1281 and 1283, and, 
moreover, that the amount of that decree was paid by the present defendant or 
her attorney. 

Now this of course is a strong primei fade case made out by the plaintiff. 
But then it is contended by the learned pleader for the appellant, that the 
lower Appellate Court has not attached due weight to the case set up by the 
defendant. 

The defendant’s case was that one Nilmadhub Ohowdhry purchased Asra- 
funnissa’s rights in one of these malials No. 412 in the year 1851 ; that he sold 
it io one Rudro Narain on the 30th of January 1852 ; and that Rudro Narain 
has since been registered as the proprietor. 

It is undoubtedly admitted by both .sides that for many years the regis- 
tered proprietor of tliis mahal has been Rudro Narain ; and the appellant’s 
pleader contended that, although neither the sale certificate of 1251 to Nilma- 
dhub Cliowdhry, nor the sale from him to Rudro Narain was proved, the mere 
fact of Rudro Narain’s name being registered as tlie owner of the property was 
sufficient [434] evidence of title or possession, or both, to rebut the primd 
fade case of the plaintiff. And whatever may have been the law previous to 
the Bengal Act of 1876, it is said that under that Act at any rate enquiries had 
to bo made by the Collector before the registry was made, and that the regis- 
tration, being the act of a public officer recording the result of those enquiries, 
would bo some evidence of the fact recorded. 

I think that the entries in the register can never bo evidence of title nor 
even of possession, except under the circumstances which I shall presently 
mention. 

Let us see how the registry is made under the Act of 1876. 

Section 20 provides that until the new registers are prepared under that 
Act, the old existing registers are to bo in force, and by s. 22 ‘ the Board may 
order new registers to be prepai'ed, whenever it thinks fit ; and such registers 
are to be jirepared from the registers existing at the time of the order, and from 
entries of subsequent changes in the intermediate registers, and from any 
other authentic information available to the Collector.” 
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The new registers being prepared in this way, the learned pleader contends 
that the entries thus made by the Collector, recording the names of the pro- 
prietors of revenue-paying estates, are, under s. 35 of the Evidence Act, evidence 
of the fact of proprietorship. But it seems to me that s. 35 does not say or 
mean anything of the kind, and I think that it would be a very alarming thing, 
in the interests of justice, if it did. 

That section says, that “ any entry in a public or other official hook, register 
or record, stating a fact in issue or relevant fact, and made by a public servant 
in the discharge of his official duty, or by any other person in the performance 
of a duty specially enjoined by the law of the country in which such book, 
register, or record is kept, is itself a relevant fact.” 

Now I understand this section to relate to that class of cases where a 
public officer has to enter in a register or other book some actual fact, which is 
known to him ; as, for instance, the fact of a death or a marriage. 

But the entry by the Collector in the register under the Act of 1876, that 
any particular person is the proprietor of cei’tain land, [4333 is not properly 
speaking the entry of a fact. It is a statement that the person is entitled to 
the property ; it is the record of a right not of a fact ; and althougli for the 
purpose of making that entry the Collector is sometimes bound to enquire who 
is the party in possession, it often happens that he makes it without any such 
enquiry. 

If the production of the Eegister were per sc evidence of what it records, 
that is to say, that such and such a j^erson is the proprietor of certain 
property, there would never be any necessity, as it seems to me, to resort to 
other evidence of title. It would be quite unnecessary to prove or produce 
title deeds. The party who has to make out his case might keep back his title 
deeds if he has any, and content himself simply with producing an office copy 
of the register. 

No authority has boon cited in favour of that position, and speaking for 
myself I consider that to make such a use of s. 35 would be (luito beside the 
proper object of the section. 

I have said, howevei’, that under certain circumstances I think that the 
register kept under the Act of 1876 might be evidence of possession. We made 
some obseiwations to that effect in the case of Bafn Bushan Mahto v. Jebli 
Mahto (I. L. B., 8 Cal., 853), which has been referred to by the pleader for the 
appellants, and I will now proceed to explain what we meant. 

Section 55 of Act VII of 1876 provides for cases where there is a dispute 
between two persons, as to which is entitled to bo registered, and the Collector 
has to ascertain which of those persons is in possession. The section runs 
thus : " If the applicant’s possession of, succession to, or acquisition by trans- 
fer of the extent of interest in respect of which he has applied to be registered, 
is disputed by or on behalf of any person making a conflicting claim in respect 
thereof, and if the possession of the applicant in accordance with the applica- 
tion is not proved to the satisfaction of the Collector, the Collector shall 
determine, summarily, the right to possession in respect of the interest in 
dispute, and shall deliver possession accordingly, and shall make the necessary 
entry in the registers. ” 

[436] Now that section, as it seems to me, constitutes the Collector a 
competent Court, under particular circumstances, for determining as between 
the tw'o disputants, the question of possession ; and his recorded decision upon 
that question in the register might (I do not say it would) be evidence of the 
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fact of possession as l^etween those two parties ; but this question does not 
arise here, and we are not called ui)on to determine it in the present case. 

It is sutiicient for our present purpt^se to say that, as the plaintiff here 
has made out a primd facie case, tiie District Judge was right in holding that 
the defendant had not brouglit forward any available evidence to rebut it. 

The appeal will, therefore, bo dismissed with costs. 

Field, J. — I also think that this appeal must be dismissed. Both parties 
admit that the two properties which form the subject of this litigation 
originally belonged to Asrafunnissa Bogurn. The plaintiff makes title in this 
way : He says that those two i)roporties were mortgaged by Asrafunnissa 
Begum to one Hulash Chand under a mortgage-deed, dated August 1861 ; that 
Hulash Chand foreclosed on 29th November 1861, and obtained possession of 
the properties ; and tliat afterwards Hulash Cliand, being in possession, and 
having a good title, sold thorn to him, the plaintiff. 

This is a good title, and has boon satisfactorily proved, and the question 
is, whether the defendants liave proved a better title. 

It seems to mo that they have not. They also claim under Asrafunnissa. 
With respect to one property, numbered formerly 412, and recently, 2855, 
they say that .Vsrafunnissa Begum’s riglit, title and interest was sold in 
execution in the yoai* 1851, and was then purchased by Nil Madhub 
Chowdhry. Tiio sale-certificate, under which Nil Madhub Chowdhry is said 
to have purchased, Iras not been produced, and the first link in the chain of 
title set up by the defendant is therefore wanting. 

Then it is said that Nil Madhub Chowdhry sold to one Eudra Narain 
on the 30th of January 1852, 1'his conveyance also has not been produced, 
and its non -production iias not boon accounted for. But the learned 
pleader for tlie appellant lias [4373 contended that this want of direct proof 
of title is compensated by the fact of Eudra Narain having been regis- 
tered in the old Collectorate register as tlie proprietor of the property. 
Assuming that an entry in the quinquennial register may be relevant 
to prove any fact which the law required to be stated in that register, 
I do not see liow this will help the defendant, because, as a matter of 
fact, neither the original register, nor a copy of the entry, has been pro- 
duced in the present case. The learned pleader for the appellant relies, 
however, upon the admission that Eudra Narain was registered ; but I think 
that we cannot substitute this admission for the register, or a copy of the 
register, which if produced would show what fact or facts was or were stated 
therein. T am not aware that the old quinquennial register required the fact of 
possession to be inserted therein ; and we cannot assume that the entry in the 
register contained any statement as to Eudro Narain’s possession. 

Then as to tlie value of any entry in the register kept antecedent to 
Beng. Act VII of 1876, I think that its value is not under any circumstances 
very great, and its value would be particularly small in ihe present case in 
which it is sought to substitute this piece of evidence for those documents of 
title which ought to be, but are not, foi thcoming. 

It is well known that one of the reasons which led to the enactment of 
Beng. Act VII of 1876 was that the quinquennial registers kept under the 
old Eegulation contained no legal sanction, and contained no provision which 
compelled ])er8ons succeeding to property by inheritance or transfer to have 
their names registered. It constantly has happened in the course of my 
experience that the person registered as proprietor was a person, who died baU 


1004 



MtSItl tlAGHOBARDIAti V, SHEO BAKSH SINGH [1882] I.L.fi. 6 Cal. 

a century ago ; and the very fact of these registers not Ijeing kept up to date, 
must very much diminish the value of any entry in them as evidence of the 
possession of any particular person at any particular time. 

Under the provisions of the Beng. Act VII of 1876, there are several 
p3nalties attacliing to non-registration, and there is, therefore, a much stronger 
presumption that the person whose name appears in the register kept under 
this Act is the person in [« 8 ] possession of the property. The value of an 
entry in this register certainly of any new entry may, therefore, be different 
from that of an entry in the register kept under the old Kegulation. But 
even with respect to the Act of 1876, the only question which the Collector is 
entitled to enquire into is that of possession. Uo has no jurisdiction to deal 
with the question of title, which is specially reserved for the decision of the 
ordinary Civil Courts. 

I think that in a case like the present, in w^hich the plaintiff has made 
out a good title by the production of tliose documents which he might have 
been expected to produce, and has also given evidence of possession, the mere 
fact of registration, which at best is only evidence of possession cannot bo 
taken to constitute a better title — a title, tliat is, which should overcome and 
prevail against the title proved by the plaintiff. Therefore, as regards the 
property numbered 412, there can he no doubt as to the correctness of the 
decision of the Court below. 

Then as to the other property numbered 1333. T find that the Subor- 
dinate Judge says tliat it was conceded that the plaintiff’s vendor was the 
recorded proprietor of the mahal bearing this number in the Collector's regis- 
ter, and this being so, he has, so far as regards registration, all the advantage 
that this can confer upon the defendants, while he lias also proved a good title. 
He is, therefore, entitled to succeed as to this property also. Under these 
circumstances the appeal must fail, and be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[This case was dissented from in (1893) 20 Cal. 940 (942) ; but in 9C.L.J. 91 it was held 
that registration of name under the Land Rc'gistratioii Act is evidence of possessicni but not 
of title as a proprietor so registered. See also 35 Cal. 120: 8 C.L.J. 245.] 


[ - 9 I.A. 197 : 12 C.L.R. 520 : 7 Ind. Jur. 107 : 4 Bar. P.C. J. 398] 

[ 439 ] PRIVY COUNCIL. 

The U9th June and 16th July, 1882. 

Present : 

Sir B. Peacock, Sir R. P. Collier, Sir R. Couch, and Sib A. Hobhouse. 


Misir Raghobardial Plaintiff 

versus 

Sheo Baksh Singh Defendant. 


Res judicata — Civii Procedure Code, Act X of 1877, s. 13~- 
Competent Court. 

The decision of a Court, in order to bo conclusive in another Court, must have been that 
of a Court which would have had jurisdiction to decide the question raised in tho subsequent 
suit in which the decision is given in ovidonoo as conclusive. 
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The words “ Court of competent jurisdiction, ” used in s. 13 of the Code of Civil Proce- 
dure, include the ineiiiiing that the firr^t Court must not have been precluded by the pecuniary 
limit of its jurisdiction from deciding thj question raised in the other. The two Courts must 
exercise such concurrent jurisdiction in regard to the pecuniary limit of their powers that the 
subject-matter of the second suit would not have been beyond the powers of the Court which 
disposed of the prior one. 

The defence made to a suit on a bond for Rs. 1 ‘2,000 and interest thereon, in a Court 
having no pecuniary limit of jurisdiction, w.is that in a prior suit for Rs. 1,665, balance of 
interest, brought in a Court with power to try suits not exceeding Rs. 5,000 in value, the 
principal sum due on that bond had been decided to be Rs. 4,790. 

Held, that the issue as to the amount of principal due on the bond had not been hoard, 
and finally decided by a Court of conipetcut jurisdiction within the meaning of s. 13. 

Appeal from a decree of tlie Judicial Commissioner of Oudh (22nd November 
1879,) dismissing an appeal from a decree of the Deputy Commissioner of 
Sitapore (25th February 1879). 

This was a question of the application of s. 13 of the Code of Civil 
Procedure, Act X of 1877 ; it being alleged that tlie matter directly and 
substantially in issue in the suit liad been similarly in issue in a former suit 
between the same parties, and had therein been heard and finally decided by a 
Court of competent jurisdiction. 

The Courts, to the decisions whereof this case related, were constituted 
under the Oudh Civil Courts’ Act (XXXIJ of 1871); [440] establishing, as 
Courts of First Instance, tlie following, viz . : The Court of the tahsildar, 
(with power to try suits up to Es. 100 in value, extendible to Rs. 500) ; 
the Court of the Assistant Commissioner, or Extra Assistant Commissioner, 
(with powers up to Rs. 1,000, extendible to Rs. 5,000) ; and the Court of the 
Deputy Commissioner of the District, or in Lucknow, the Civil Judge, (with- 
out pecuniary limit of jurisdiction). 

The two suits to which this appeal referred related to a bond for 
Rs. 12,000 for money lent, with interest at 1-8 per cent., alleged to have been 
executed by the defendant on the 21st November 1875. The first was brought 
by the present appellant on the 7th December 1877, in the Court of an 
Assistant Commissioner for interest duo on the balance of an interest account, 
Rs. 1,665, giving credit for interest paid Rs. 2,475. 

For the defence it was alleged that the payment of this latter sum not 
having been made for interest only, but in part for principal, should have been 
so credited ; and that the principal due or sum originally lent, having been only 
Rs. 4,192, the credits more than balanced the account. 

The Assistant Commissioner, erroneously considering hat the pecuniary 
limit of his jurisdiction, viz., Rs. 5,000, prevented his taking cognizance of the 
suit (as a question of the actual amount of debt secured by a bond for Rs. 
12,000 was raised), on remand from tlie Commissioner, on this preliminary 
point, the suit was heard and decided by Extra Assistant Commissioner. An 
issue as to the amount of the principal due having been fixed, the suit was 
dismissed, <)n its appearing that the amount admitted to have been paid, viz., 
Rs. 2,475, the original debt having been only Rs. 4,192, more than covered 
the claim. 
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Pending an appeal to the Commissioner, who afterwards heard and dis- 
missed an appeal from the abovementioned decree, the period of the three years 
fixed in the bond for the re-payment of the principal expired ; and the present 
appellant, on the 7th December 1878, brought the suit out of which this appeal 
ar^se, for principal Rs. 12,000 and interest Rs. 2,435, due on the bond of 1875. 
The Deputy Commissioner of Sitapore, before whom tliis suit was brought, 
gave judgment for the balance of Rs. 4,790, and interest thereon, holding the 
claim for Rs. 12,000, [441] principal, to be barred under s. 13 of the Code of 
Civil Procedure with reference to the abovementioned suit for interest. Ho 
was of opinion that the matter of the consideration given for the bond of 1875 
had been directly and substantially in issue in the first suit, and that it had, 
accordingly, been heard and finally decided by a Court of competent jurisdiction. 

An appeal, lying to the Commissioner (the same ofiicer who at that time 
had heard the appeal in the other suit), was transferred to the Judicial Com- 
missioner by whom it was dismissed on the ground that s. 13 had been rightly 
applied. 

On this appeal, 

Mr. J, h\ Leiiht Q. C., and Mr. C. PK. Arathoon, appeared for the 
Appellant. 

The Respondent did not appear. 

For the appellant it was argued that the determination by the Extra 
Assistant Commissioner of a question incidental to tlie decision of the suit in 
his Court, in otlier words, the decision by him as to tlio original debt really 
due between the parties to the bond, with a view to determining the question 
of the amount of interest due, did not render s. 13 ap])licahle to the suit before 
the Deputy Commissioner. Tlie decisions on the former enactment, s. 2 of Act 
VITI of 1859, were referred to ; and the requirement of s. 13 that the decision, 
in order to be conclusive, must be that of a Court of competent jurisdiction, 
was insisted upon. The Extra Assistant Commissioner, exercising powers only 
up to Rs. 5,000, was not a Coui-t competent to finally decide upon a claim of 
Rs. 14,435. Reference was made to Sukaomonce TJehia v. ITurcemohun 
Mookerjee (6 W. R., Civ. Kef., G) ; Mnsmvint bhhin v. Mmmmut Bechim (8 W.R., 
175) ; Anantha Narayan Appaiyan v. (ianapaii Aiyan (2 Mad. H. C. Rep., 469) ; 
Aradhun Dey v. Golain Jlossein (8 W. R., 487); Mahima Chandra Chukerhutty v. 
Bajkumar Chuckerhutty (1 B. L. R. A. C. 1 ; s.c., 10 W. R., 22) ; Duchess of 
Kingston s case and notes thereto (2 Smith’s Tj. C., 778); [442] Banes v. Jackson 
(1 Phillips’ Ch., 582) ; Chunder Coonuir Mundalw. Nnnnee Khamun (11 B. L. R., 
434) ; Khugotvlee Singh v. Hossein Bux Khan (7 B. L. R., 673). 

On a subsequent day, their Lordships’ Judgment was delivered by 

Sip R. Couch. — The suit, which is the subject of this appeal, was brought 
upon a bond, dated the 2l8t of November 1875 given by the respondent for 
Rs. 12,000, stated therein to have been borrowed from the appellant, the 
principal to be repaid within throe years, and interest to bo paid monthly at the 
rate of Rs. 1-8 per cent, per month. The three years having expired, the plaint 
was filed on the 7th of December 1878 in the Court of the Deputy Commissioner 
of Sitapur. The defendant (the now respondent) pleaded “ want of full con- 
sideration, and that in a previous suit for Rs. 1,665, interest on this bond, the 
issue regarding consideration was decided in favour of defendant, the Court 
deciding that defendant had received only Rs. 4,790 and not Rs. 12,000,” which 
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decision was uphold on appeal. Upon this a preliminary issue w'as framed by 
the Court as follows : “ Is the issue rof^aiding consideration a res judicata 

(s. 13, Act X of 1877) between the parties T' The decision of the Deputy 
Commissioner upon this issue was in favour of the defendant, and judgment 
was given for the balance found to bo due of the principal sura of Ks. 4,790 and 
the interest thereon. From this decree there was an appeal by the plaintiff to 
the Judicial Commissioner of Oudh, who dismissed it, and the plaintiff has 
appealed to Her Majesty in Council from that dismissal. 

The suit for interest was brought in December 1877, in the Court of the 
Assistant Commissioner of Sitapur, it being alleged that Rs. 4,140 was due for 
interest on a bond for Rs. 12,000, and it being admitted that the defendant had 
paid Rs. 2,475, the balance of Rs. 1,0(55 was claimed. The jurisdiction of the 
Assistant Commissioner was limited to suits where the amount or value of the 
subject-matter did not exceed Rs. 5,000, and the defendant objected that, if the 
IDlaintiff insisted on the validity of the bond, the case could not be tried before 
him. The Assistant Commissioner held that the case was bey Dnd his jurisdiction, 
but [443] upon an api)eal to the Commissioner, his order dismissing the suit was 
cancelled, and it was remanded for trial on the merits. The case was then 
tried by the FiXtra Assistant (Commissioner, and evidence having been given on 
both sides, he found that the principal sum due on the bond was Rs. 4,790, and 
tliat the plaintiff was entitled to interest thereon, and the plaintiff having ad- 
mitted the receipt of Rs. 2,475 on account of interest, which exceeded the sum 
ho found to bo due for interest by Rs. 822-7-9, he dismissed the suit. An 
appeal from this decision to the Commissioner was dismissed, and an applica- 
tion made to the Judicial Commissioner to allow an appeal from that order 
was rejected by him. 

The question now before their Lordships depends upon the construction of 
s. 13 of Act X of 1877. Before considering that (luestion, it will be well to 
refer to the state of the law in India when that Act was i^assed. Section 2 of 
Act VTII of 1859, the Code of Civil Procedure for which Act X of 1877 was 
substituted, provided that the Civil Courts should not take cognizance of any 
suit brought on a cause of action wliich should have been heard and determined 
by a Court of competent jurisdiction in a former suit between the same parties 
or between parties under whom they claim. It is clear that this section would 
not have applied to the present case, the cause of action in the two suits — the 
non-payment of interest in one and the non-payment of principal in the other 
— being different. In fact, when the first suit was brought, the cause of action 
in the second had not arisen. But independently of this provision in the Code 
of Procedure, the Courts in India have adopted the rule laid down in the 
Duchess of Kinqstons case, and have applied it in a great number of cases. It 
was recognized as the law in Indin by this Board in Khtigowlee Sing v. 
Hossein Bux Khan (7 B L. R., 673), where, after quoting the passage in the 
Duchess of Kingston s case, in which the rule is stated, their Lordships say : 
“ There is nothing technical or peculiar to the law of England in the rule as so 
stated. It was recognised by the civil law, and it is perfectly consistent with 
the second section of the Code of Procedure, under which this case was tried.** 

[444] Mussanvut Edun v. Mmsamut Bechun (8 W. R., 176) may be 
referred to as the leading case on this subject. In that case the Chief Justice, 
Sir Barnes Peacock, hold that the two Courts must be Courts of concurrent 
jurisdiction, and “ in order to make the decision of one Court final and conclu- 
sive in anotiher Court, it must be a decision of a Court which would have had 
jurisdiction over the matter in the subsequent suit in which the first decision 
is given in evidence as conclusive.” As to what is a Court of concurrent 
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jurisdiction, it is material to notice that tliere is in India a great number of 
Courts ; that one main feature in the Acts constituting them is that they . a-re 
of various grades with different pecuniary limits of jurisdiction; and that by 
the Code of Procedure a suit must be instituted in the Court of the lowest grade 
competent to try it. For instance, in Bengal, by the Bengal Civil Courts Act, 
No. VI of 1871, the jurisdiction of a Munsif extends only to original suits in which 
the amount or value of the subject-matter in dispute does not exceed Rs. 1,000. 
The qualifications of a Munsif and the autljority of his judgment would not be 
the same as those of a District or of a Subordinate Judge, who have jurisdic- 
tion in civil suits without any limit of amount. In their liordships’ opinion it 
would not bo proj^er that the decision of a Munsif upon (for instance) the 
validity of a will, or of an adoption, in a suit for a small portion of the property 
affected by it, should bo conclusive in a suit before a District Judge or in the 
High Court, for property of a huge amount, the title to which might depend 
upon the will or the adoi)tion. Other similar cases are mentioned in the judg- 
ment of the Chief Justice. It is true that there is an a])peal from theMunsifs 
decision, hut tliat upon the facts would he to the District Court and not to the 
High Court. And that the decision should he conclusive would he still more 
improper as regards many other of the various Courts in India, the qualifica- 
tions of whose Judges dilTei* greatly. taking concui rent jurisdiction to mean 
concurrent as regards the pecuniary limit as well as the subject-matter, this 
evil or inconvenience is avoided ; and although it may he desiral)le to ]jut an 
end to litigation, the inelliciency of many of tlie Indian Courts makes it advis- 
able not to he too stringent in preventing a litigant from proving the truth of his 
[M3] case. It appears to their [^ordships that if this case had arisen before 
the passing of Act X of 1877, the High Courts in India would have rightly held 
that the decision of the Extra Assistant Commissioner in the first suit was 
not conclusive as to the amount of tlie principal sum due on tlje bond. 

Section 13 of Act X of 1877 is as follows:- “No Court shall try any suit 
or issue in which the matter directly and substantially in issue has been heard 
and finally decided by a Court of competent jurisdiction, in a former suit 
between the same parties, or between parties under wliom they or any of them 
claim, litigating under tlie same title.’* 

The intention seems to have been to embody in the Code of Procedure, 
by ss. 12 and 13, the law then in force in India, instead of the imperfect 
provision in s. 2 of Act VTll of 1859. And as the words of the section do 
not clearly show an intention to alter the law, their Lordships do not think it 
right to put a construction upon them which would cause an alteration. 

The first suit was for Rs. 1,865, for interest only, the principal not being 
then duo, and the matter in issue was whether that sum was duo. The plain- 
tiff alleged that it was for interest on a bond for Rs. 12,000, which the defen- 
dant denied, and thus an issue was raised as to the consideration for the bond, 
but this was a collateral rather tlian a direct issue in the suit. The plaintiff 
might have succeeded witliout having a finding upon it if he had proved an 
admission by the defendant that tiio sum claimed was due for interest, or had 
shown that the Rs. 2,475 had been expressly paid on account of the larger sum 
which he said the defendant owed for interest. If the decisioji of the Assistant 
Commissioner is conclusive, he will, although he could not have tried the ques- 
tion in a suit on the bond, have, bound the plaintiff as effectually as if he had 
jurisdiction to try that suit. Their fiordships tiiink this was not intended, 
and that by Court of comi3etent jurisdiction Act X of 1877 means a Court 
which has jurisdiction over the matter in the subsequent suit in which the 
decision is used as conclusive, or in other words, a Court of concurrent 
jurisdiction. In the judgment delivered by this Board in Khuqoiclcc Sing v. 
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Hosnein Jiu.r Khan (7 H. Fj. R., 07.1, at p. 080), it is said that t)i6 eadem 
[446] causa pet cud i and judf'inent of a Court of competent oi' concurrent juris- 
diction were both wanlinj^ in that case. Tliis seems to show what was con- 
sidered to be a competent Court. Their Lordships tliink tiiat s. 13 of ActX of 
1H77 should 1)0 so construed, and consequently they will humbly advise Her 
Majesty that the orders of both the lower Courts should bo reversed, and the 
suit bo remanded for trial on the merits. The respondent will pay the costs of 
this appeal. Appeal allowed. 

Solicitor for iVpiiellant : Mr. T.L, 1177.^0?/. 

NOTES. 

[I. *RES JUDICATA’— THE CONDITION OF COMPETENCY OF COURTS— THE TEST OF 
CONCURRENCY OF JURISDICTION - 

'riiis ciisi' l;i>s down Ihi; tost to bn fonciirroncy of jurisdiction to tr\ the subsequent suit 
or suit in which the issue siriscs. 'Phis was rn-allinncd by the Privy (Jouncil in 11 Cal. 301, 
where, after (jiiolin^ from this case, their Fjordships observed, *' If this constriietion of the 
law' were not adopted, tlii‘ low'est Court in India iniKht determine finally and without .appeal 
to th(i High (JourL the titli* to tlie greatest estate in the Indian Kiinpirc.” 

The coneiinvncv of jurisdiction must he as regards the pecmiiarft limits, (1905) 29 Alad. 
05; (1H94) 10 .All. IS.I ; (1!)00) 24 Uoin. 450; as w<41 as the subject niatter;-- 34 Pom. .589. 

The former (’ourt should havt* been eoiiqietont not only to try the particular matter in 
issue m tin* suhsequi'iit suit, but also the subsequent suit it.self in which the issue is sub- 
st'queiitly raised : -(11)08) 35 I'al. 353 ; 12 P.W.N. 351): 7 C.L.J. 470, distinguishing 28 
Pal. 78 ;■ 24 Bom. 450. 

Kxoeiitiou ])roeeedings are not suits, (1889) 11 Bom. 200. Formerly, it was held by some 
(^)urts that appealabilit> and tin? mode thereof were also decisive tests of concurrency : - 
29 Mad. 195, overruling 17 Mad. 273; 24 Mad. 444 ; 27 Mad. 03; following 17 Mad. 108; 
15 Bom. 104; 9 Bom. 75 ; (1891) P. R. 10 contra 28 Pal. 78 ; 25 Cal. 571 ; (1H8H) P. R. 145 ; 

19 (Mj.J. 31. 'File Ta'gislatnre by the new exidaimtion in the (9vil Procedure Code 1908, sec. 
11 Kxp., II has d<uie awa> W'itli this test. 

In appl\ing the test regard is had (1) to the time when the suit was determined ; — 
10 Cal. 097 . II Cal. 153. Thus sub.stH|U(*iit loss of juri.sdietion through Bcgi.slatlve changes 
is no eoiisideraticm ; (1892) 15 Mad. 491. 

Nor subsequent changes in the market value : - 10 C il. 097 ; 8 Mad. 83. 

But the sul)se<juent accrual of additional claims, interest, for instance, was held 
material : -(1905) 29 :\Iad. 05. 

Regard is had.- ■ 

(2) Only to the jurisdiction of the first Original Court and not of the Appollatt' Court 
above it, though the final decree is only that of the .Appellate Court : -23 Cal. 415 ; 25 Cal. 
571; 10 (!. \V. N. 529 ; 35 C,il. 115 contra, 9 Bom. 75; 15 Alad. Ill W'bieh required 
eoiieiirreiieN all along the line ; 32 .All. 07. 

The foiiowiiigare disregarded ;— 

(1) Joinder of causes of action (1900) 28 Cal. 78. Sec also 35 C\il. 353. 

(2) Joinder of uiiiieeessarN party . — 15 Mad. 494. 

II. NATURE OF COURTS 

Courts of 4'xelusive jurisdiction, or special Courts invested by the Legislature with powers 
of final adjudication their judgment will be res judicata - Wake field Corporation v. Cooke 
(1904) A. C. 31 (35) ; 9 Bom. Ti. R. 417; 19 All. 101. 

Judgments of Courts without juri.sdietion do not give rise to tes judicata — (1900) P. Ij. 
R. 431. 

Foreign (’ourt’s judgments are within the rule: — (1888) 13 Bom. 224. As regards 
revenue Courts .see (1895) 18 All. 59 ; (1894) 10 All. 404 ; (1911) 33 All. 453 ; (1907) 29 All. 001 ; 

20 Mad 392 ; 30 Cal. 3.39 ; 24 Bom., 251 ; 9 Bom. L. R. 1028 ; 

III. RES JUDICATA BY IMPLICATION- 

Justice Sir Saiikaraii Nair in (1911) 21 M.Tj.J. 344 : 10 l.C. 75, laid down that there 
must be an express finding or neces.sarv implication from the decree to make an is.suo in the 
prior suit 7vs judicata. In the course of his re}i.soning he laid stress on the pa.ssagc in this 
Judgment w'herc with reference to the issue of consideration their Tjordships said, “ This 
was a rath»*r than a direct isaim in the suit:” (9 Cal. 415). This judgment was 

upset on appeal ill (1913)23 M.L.J. 543 (1913) M.W.N. 1 : 12 M.L.T. .500 F.B. and the 

judgm(*iit ( f Suiidara Tnci* J., is an exhaustive judgment on the whole subject. With reference 
to this particular argument, he was of opinion that the expression ‘direct issue’ as opposed to 
a ‘ collateral ’ one was used as in the Dz/r/tm of Kingston's e,aso in ‘ the sense of an issue 
directly determining the subjcet-inattcr of the previous proceedings and not in the sense 
in which it is obviously used in the Tiidian Statute’.] 


1010 



HEHARY LALL &C. V. GOBERDHUN LALL [l882] I.L.R. 9 Cal. 446 


[9 Cal. 446 12 G.L.R. 461] 

APPELLATE CIVIL. 


The Hrd July, IHH'J, 

Present : 

Mr. Justice Mittkk and Mr. Justice Norris. 

Bohary Lall and another Judf^inent-dohtors 

versus 

Goherdh u n Lall Decree - holder. 


Execution of decree — rjimitatiou applicable to execution of a decree passed 
previous to the 1st October 1H7 7— Limitation Acts (IX of 1H7L 
Art. 167, and XV of 1877, Art. 176)- (ieneral Clauses 
Consolidation Act (I of 1868), s. 6, Effect of. 

In cxociiLioii of a dccroc, dated the 17th Jainiarv 1877, the judsnient-eri'ditor applied 
oil the Ulth ^Ia\ 1878 to have; the property of his judgment-debtor sold c)ii the 10th Septem- 
ber 3878. Subsequently, on the ‘iiid June 1881, he made a further application to have the 
decree exeemted. 

Held, that the case was governed by the provisions of Art. 107 1 of .Vet JX of 1871, and 
not by those of Art. 17J) of Act XV of 1877, and that as the application had not been made 
within any one of the periods given in the third column of Art. 107, it was barred by limita- 
tion. 

Ifehi, also, following Mionjnl l*ersJind DichU v. (hija h'tifif t^nhiti (I. L. R., 8 Cal., 
hi), that although there is no (!orresp<niding provision in Act XV of 1877 to that contained in 
s. 1 of Act IX of 1871 all applications for execution of a decree are applications in the suit 
which resulted in that decree. 

^Appeal from Original Order, No. GO of 1882, against the decree of llaboo ^^obendro Nath 
J3o.se, Subordin.itc Judge, of Mozullcrpore, dated the 17tli of December 1881. 

|[Art. 1G7: 


Description of a.pplication. 


Uericxl »)f 
liuiit.ition. 


Time ulieii period begins 
to run. 


Eor the cxcf’.ntion f)f a decree or 
order of any Civil Court not provided | 
for by No. 100. I 



Three years ... 'I’lie date of the decri*e or order, or 
(where there has been .in ap]>eal) the 
date of the (in.il deeiee or order of the. 
Apjiellate Court, or (where there, has 
been a review of judgment) the date 
I of the decision ]>assed on the review, 

I or (whiTe the applicalit>n next 
1 heri'inafter mentioned has been made) 

! the d.ite of applying t-o the Court to 
enfi>ri*e, or keep in fm*ce, the decree or 
ordi*r, or (where th(5 notice, next 
hen'in.ifti'r made has been issued) the 
date of issuing a notice under the. 
Code of Civil Uroei-dure, section two 
hundrcil and sixteen, or (where, the 
. .ipplu'ation is to enft>re.e payment 
, i»f an instillment which the decree 
I directs to be paid at a spoeified diite) 
j the date so specified.] 


1011 



I.L.R. 9 Cal. 447 


BEHARY LATiL *tc. 1>. 


Held, further, that under s. 0 of Act T of 18^8 the rcpt^al of Act TX of 1871 by Act XV of 
1877 docs not iitTeet any proceedings comnicnccd before the repealing Act canio into force. 

He Itatansi Knlianji (1. Fj. 11., ‘2 Bom., 148) followed. 

[M7] This was an application made on the 2nd June 1881 for execution 
of a decree, hearing date the 17th January 1877. On the 13th May 1878 the 
decree-holder had made an atjplication to the Court for the purpose of bringing 
the property of the judgment-d(d)Lors to sale under the decree on the lOtli 
September 1H7H, ami on the hearing of the ju’esent application it was urged on 
his behalf that the provisions of Art. 179 of Act XV of 1877 ai)plied ; and that 
as the present ap])Iicatioii had been made within three years from the latter 
diite, he was entitled to hav'e the decree executed. 

The lowei* Court adopted this view, and, after disallowing the objection of 
the judgment-debtors granted the order prayed for. 

The judgment-debtors, accordingly j)refeiTed this a])peal against tluit order. 

Baboo Jo{ii‘sh ('JiiuuJrr Umj appeaircd on behalf of the Appelhints. 

Baiboo Ohinnsli Cluiuder Bauer jer for the Respondent. 

The Judgment of tlie Court (MlTTER and Noiillis, JJ.) was delivered by 

Hitter, J. -The (|uesti<m in this cjise is whether the decree obtained by 
the respondent against tlie appellants on the 1 7th January 1877 is barred by 
limitation. The lowtu* Court has held tiuit it is not barred, because an appli- 
cation liiid been nuide by the. decree-Iiolder witliin tliree years from the i)resont 
ai)plication in order to bring certain property of the jndgment-del)tors to sailo 
in execution. In its opinion the present case is governed by Article 179 of the 
present Limitation Act, viz., Act XV of 1877. The words of Article 179, 
which, in the o])inion of the lower Court, save the decree from being btirred, 
iiro as follows : “ The date of applsing in iic(iordance with law to the pro])er 

Court to tak(i some step in aid of execution of the decree or order.” The lower 
Court was of oi)inion that an a])i)lication for the sale of a judgment-debtor’s 
property is one that comes within these w^ords. 

In the corresponding arlicUi of the Limitation Act of 1871, viz.. Article 
167, these words me not to lx; found. '^IMie aj)pellants [443] contend that the 
lower Court is in error in deciding the (pi(\stion of limitation according to the 
jn'ovisions of the ncvv Ijimitation Act. It should luive decided it with reference 
to Article 167 of the Limitation Act of 1871, inasmuch as the decree, w'hich is 
sought to he executed, was passed when that Act was in force. 

The present apidication for execution w^as made to the lower Court for the 
2nd June 1881, and the pj esent Limitation Act came into force on thefii’stday 
of October 1877. TIk^ question we have to decide is, whether this ajjplication 
is governed by the Limitation Act 1877 or of 1871. It is contended on 
behalf of the aFjpellants that tliis application must be considered to have been 
made in the suit which resulted in the decree of the 17th January 1877 ; and 
that tlie aforesaid decrees not being yet satisfied, the application was made in a 
proceeding w hich w'as j)ending on the date when tlie new Act came into opera- 
tion ; and that, therefore, under s. 0, Act 1 of 1668, the new Act cannot affect 
the application in question which was made in a iiending proceeding. In 
support of this contention the learned pleader for the appellants has cited 
before us the decision of the pTudicial Committee of the Privy Council in MmtguL 
Pershad D'ckit v. (hija Kant fjakiri (1. L. R., 8 Cal., 51). In that case the 
decree was passed w’hen Act XIV of 1859 was in force, hut the application for 
execution w^as made after tiie Limitation .\ct of 1871 had come into operation. 
The question for decision w^as, whether the application for execution was governed 
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by the Act of 1859 or that of 1871. Their Lordships held that it was pot 
governed by the Act of 1871. “The Act,'* their Lordships said, “ was to come 
into force on the 1st of »Tuly 1871, but it was enacted by s. 1 that nothing con- 
tained in s. 2 or in Part II should apply to suits instituted before the 1st of 
Auril 1873. It appears to their Lordships that a thing which applies to an 
application in a suit applies to the suit, and that an application for the execution 
of a decree is an application in the suit in which the decree was obtained, and 
that as regards suits instituted before the Ist of April 1873 all applications in it 
are excluded from the operation of the Act. 

There is no provision in the Act of 1877 corresponding to that of s. 1 of 
the Act of 1871, referred to above by their Lordships [ 449 ] of the Judicial 
Committee. But they hold that all applications for execution of a decree are 
applications in the suit which resulted in that decree : therefore the application 
for execution in this case must be considered to have been made in a proceed- 
ing which commenced before Act XV of 1877 came into operation. It is true 
that the Limitation Act of 1871 was repealed by the Act of 1877, but this 
repeal under s. 6 of Act I of 1868 cannot affect any proceedings commenced 
before the repealing Act came into operation, there being nothing in tlio sub- 
ject or context of the repealing Act reinignant to this provision. 

It may be said that the subject of the Act in question is such that it 
l)rocludes the operation of s. 6 of Act I of 1868 ; that a Limitation Act is an 
Act of j)roccdure relating to suits ; and that Acts relating to procedure, from the 
nature of their subject, apply to all pending proceedings from the date when 
they came into opeiation. 

This question has been fully discussed by WestropP, C.J., in lintansf 
Kalianji (I. L. H., 2 Bom., 148). After an elaborate discussion of the cases 
bearing upon the point he came to the conclusion that the rule in question is 
confined only to the procedure in Courts of Justice, no way prejudicing any of 
the parties to the suit. 

The present application is, therefore, governed by Art. 167 of the Limita- 
tion Act of 1871, and as it was not made within any one of the ])eriods given in 
the third column of tiiat article, it is })arrod by limitation. Wo, tlierefore, 
reverse the judgment of the lower Court, and decree this api)eal with costs. 

Appeal allowed. 


NOTES. 

[This rlocisiuii was dissented from in J1 Cal. 55 (58) : srcalso 10 (Jal. 718 (751); 7 lloni. 
150 (103) ; as regards tin; clToct of a New liiiiiitaliun Act repealing the previous one, see 
also 10 Cal. 207 ; (1902) P.H. 4 ; (1901) IMt. 90 ; 10 T.A. 71.] 
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KOONJO HKHARY ROY V. 


[ 2 C. L. R. SS] 

[430] ArrULLATR civir.. 

The 1 4th December, 

Prksknt : 

SlJl RlCJlAKI) (iAKTlI, Kt., CllIKF JUSTICK AND MR. JUSTtCK MlTTKR. 


Koonjo IJohary Roy Plaintift* 

versus 

Poonio Giiunder Chattcrjeo Defendant. ■' 


Parties -Prnicipal and A(ient — Plaintiff — Gomashta — 

Peiiff. slet VlII of IH6D, s, 

ruder s. (d Reiif'. Act VTTl of 18r»‘J a goniasliLa has no right to bring a suit in his 
own nann*. Jle oan only sue in tin* name of his employer, and conduct the suit for him like 
any other agent. 

The facts (d this case suiliciently appear from the Judgment of 

Field, J.— There are two points taken in tliis appeal, and I think the 
appellant must succeed upon both. The first point is that Koonjo Behary 
Ro\ as gomashta had no right to sue making liimself plaintiff, even although 
it is stated in the plaint that lie was suing on hchalf of his employer Raj Kisto 
Mookerjee. In other words it is contended tluit the name of Baboo Raj Kisto 
Mookerjee must apjiear in tlie plaint as plaintiff’, although the gomashta 
Koonjo J^ehary Roy may do everything in the suit tliat a recognized agent 
may do, regard being had to tlie provisions of s. 32 of Act VlII of 1869. Now 
all that s. 32 jiiovides is that “every naib or gomashta thereto siiccially autho- 
rized by any writing under the hand of his em|)loyer shall, for the jiurposes of 
all suits, etc., be deemed to he the recognized agent of such employer within 
the meaning of s. 17 ofAct VILF of 1859.” Section 37 of the ])rcsent Code 
corresponds witli s. 17 of Act VITI of 1859. Now, it is quite clear that 
although, under the provisions of s. 3(5 of the Civil Procedure Code, any 
apjiearance, aiiplicuition or act in or to any Court, required or authorized by 
law to be made or done by a parly to a suit, may be made or done by his 
recognized agent, still it is clear that a recognized agent has no authority 
to constitute himself the idaintiff* and bring the suit in bis own name 
as plaintiff. Section 51 re(|uires that the plaint shall bo signed bv the 
[451] plaintiff and Ids pleader. In the present case the plaint is not signed 
by Raj Kisto Mookerjee, but it is signeil by Koonjo Behary Roy only. It is 
clear, tlierefore, that Koonjo Behary Roy, although he sets out in the plaint 
that he acts for his employer, was the leal plaintiff. It is to be observed that 
the provisions of s. (59 of Act X of 1859 were diffoient from the provisions of 
s. 32 of Bong. Act VFII of 18(59, the former provisions ajipearing to contem- 
plate the institution or defending of suits by naihs, gomashtas, etc., in the name 
and on behalf of tlieir employers. In Bong. Act VIII of 1869 there is one 
section which allows agents of a certain class to bring suits in their own name, 
that is s. 24, which provides for all suits which under the provisions of this 
section may he brought by or against zamindars, or other iiersons in tbe 
receipt of tlie rent of land, being brought by or against surbarakars or tehsil- 
dars of estates held under khas management. It is clear from the distinction 

* Appeal under s. 15 of the Tjetters Patent against the decree of Mr. Justice Field, dated 
the 28th June 1882, in appeal from Appellate Decree No. 792 of 1881. 
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in language between this section and s. 32 that the latter section does not 
contemplate that a naib or gomashta should bring a suit in )iis owti name. All 
that the section i^ermits him to do is to do anything that a recognized agent 
may do under the provisions of tlie Code of Civil Procedure, and it has already 
l^een pointed out that a recognized agent is not comi)etent to Ining a suit in his 
own name. 

Tlie plaintiff appealed under a. 15 of the Letters Patent. 

Bohoo Taruck Naulh Sm for the Appellant. 

Baboo Bipro I)osn Mookerjee and Baboo Grijn Siinkor Mozoovular for the 
Bespondent. 

The Judgment of the Court (Garth, C.J., and Mitter, J.), was delivered 

<>y 

Oarth, C.J. — We tliink that the learned Judge is quite right. 

Under s. 32 of the Bent Law a gomashta has no right to bring a suit in 
his own name, lie can only sue in the name of his einplo>er, and conduct 
the suit for him like any other agent. 

It has been contended, indeed, that ho did bring this suit as [452] agent, 
and that the plaint should he read in that sense ; hut it is diflicult so to coti- 
strue the language, and when we look at the verification of the i)laint, it is 
clear that the gomfishta describes himself, and not liis employer, as the real 
plaintiff. 

This a))peal must, tliercfore, he dismissed with costs. 

A ppea I (li sm i ssod . 


NOTES. 

[Compare the remark of the Privy Council on the ami‘ii(lmcnt of the plaint substituting 
the Ziimindars name in a suit under Reiig. T of 1879: -19 Cal. 078. nee also 11 W.R. 43 ; 
4 N.W.P. bO.] 
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RAMDUT SING V. 


[9 Cal. 4S2 12 C. L. R. 47] 

APPELLATE CIVIL. 


The ^•ird Noveinher, 

PUKSKNT : 

Mu. Justice Mitteu and Mr. Justice Norris. 


Ilamdut Siiif* Defendant 

versus 

Maliender Prasad and others Plaintiffs.'** 


TTindii Law -Joint fronih/ —Mi lakshara. — Decree arjainst the father 
of a joint famihj for lawful debts — Sale of the whole joint 
estate in execution of decree against one co-share). 

A, a judgineiit'cn'clitor, having nbtaiiiod a decree again sL /i, the father of a joint Hindu 
family goverued by thu IMitakshara law, in a suit to which the sons of Vi were not parties, 
but in which it was provtid that the debt had been iiumiTcd for lawful purposes, proceeded to 
oxeerte his decree hy altatdiing and selling the joint family property. Thereupon the sons 
came in and objected to their interest in the property being sold in execution of a decToe in 
a suit to which they were not parlies, and, on their objection being disallowed, filed a suit 
against A and fi to have it declared that their intere-st in the property was not liable to be 
sold to satisfy the decree. 

Held, that the debt in respect of which the decree had been passed having been 
contracted for lawful purposes, the judgment-creditor was entitled to execute his decree 
against the whole of the joint family property. 

Held, also, that the ruling in the case of Dcendynl Lai v. Jugdeep Narain Singh (1. L. 
K., H Cal., 198) had no application to the facts of this case. 

Tins was a suit brought by tho sons against the father of a joint Hindu 
family governed hy tho Mitakshara law, and a person uarned Ramdut Sing, 
who had obtained a decree against the father in a suit upon a bond. 

[M3] Ramdut Sing liad, on the 30th June 1867, advanced to Ram 
Narain Lai (the father) certain moneys upon tho security of a bond to enable 
him to pay off a decree then outstanding in the hands of one Thakur Ram Sing. 
Subsequently Ramdut Sing brought a suit upon the bond against Ram Narain 
Lai and obtained a deciee, and in execution tlieroof be proceeded to attach 
and sell the joint family property belonging to Earn Narain Lai and his sons, 
the present plaintiffs. In these execution proceedings the plaintiffs came in 
and objected to the sale of the entire family ])roperty, but their objection was 
disallowed by the Court executing tho decree. Thereupon they instituted the 
present suit against Ramdut Sing and Ram Narain Ijal, and -ought to have it 
declared that they were entitled to joint possession of tho lands in question 
after excluding their father’s share, which they alleged was alone liable to bo 
sold in execution of the decree against him, and they also prayed for tlie can- 
cellation of the order in the execution preoeedings by which their share also 
in tiie property was ordered to be sold. 

* Appeal from Appcll.'itc Decree, No. IG‘24 of 18s I, against the decree of J. K. Stovena, 

Esq., Ofticiating Judge of Sarun, dated the 27th June 1881, niodif>ing the decree of Baboo 
Ramyad Lai, ^lunsif of Sewan, dated the 31st Marcdi 1881. 
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The first Court found as a fact that the money advanced by Eamdut Sing 
upon the bond was advanced for and spent on lawful objects, as it had been 
oi)tained by Ram Narain Lai for the puri) 08 e of paying off a decree then out- 
standing against him in respect of a debt inclined by him to defray the 
marriage expenses of his sons. The Court accordingly dismissed the suit, on 
the ground that the plaintiffs were liable for their father’s lawful debt, 
and held that the suit had been brought by the plaintiffs in collusion with 
their father in order to deprive the creditor of the means of satisfying his 
decree. 

On appeal the lower Appellate Court held that the case was governed by 
tlie decision in Deemhjal Lai v. Jundepp Narain Siiuj (I. L. R., 3 Cal., 198), 
and tliat the sons, not having been joined as party defendants in the suit 
against their father, all that tJie judgment- creditor could attach, or was 
entitled to sell under his decree, was the right, title and interest of the father 
in the joint family property. It accordingly modified the decree of the lower 
Court by setting aside tlie order in the execution i)roce(jdings, disallowing the 
plaintiff’s objection, and declared that notliing hut [484] the right, title and 
interest of tlie judgment-debtor Ram Narain Lai was liable to sale in execu- 
tion of the decree against him. The claim for confirmation of possession over 
a specified portion ol the joint family property after excluding the share of 
Ram Narain Lai was disallowed. Against this decree the defendant 
Rarndut Sing prefered a s[)ecial appeal to the High Court. 

Baboo Haru Mohnn Ch acker huttn apjieared for the Aiipellant. 

Baboo Ntl Mad It ah Base for the Respondents. 

The Judgment of the Court (MJTTEli and NoiUllS, JJ.) was delivered by 

HittePy J. -In this case the District Judge has reversed the decree of the 
Court of First instance, wholly relying upon the Brivy Council ruling in the 
case of Deend ya! Lai v, Ju(ideei> Narain Sintjli (1. L. R., 3 Cal., 198). It ap- 
pears to us that this ruling has no application to the facts of this case. Here 
the creditor, the appellant before us, sued the father of a joint Mitakshai'a 
family upon a bond executed by him, obtiiined a decree, and in execution of 
that decree attached the family property. Thereuiion the sons intervened and 
objected to the sale of the entire family property ; their objection was dis- 
allowed by the execution Court. Thereupon, before the sale was hi ouglit about, 
the present suit was brought by the plaintiff’s, the sons, to olitain a declara- 
tion that their interest in the family property is not liable to ho taken in exe- 
cution of the decree against the father. The Court of First Instance held that 
it was not proved that the bond debt was contracted for immoral purposes ; 
on the other hand the finding is that it wjis contracted for the purpose of de- 
fraying the ex])en 80 s of the marriage ceremonies of some of the plaintiffs. 
Upon that finding of fact the lower Court dismissed tlie suit, and so far as 
that finding is concerned, it has not been set aside by the lower Appellate 
Court, but the lowei* Appellate Court thinks that upon the facts found the 
ruling in the case of Demdyal Lai applies. It is quite clear that the decision 
of the lower Appellate Court is erroneous; the ruling in Deendijal JjaVs case 
only applies where the father's interest alone is sold in execution of decree. 
In this case the plaintiff’s, the sons, are seeking to establish the [455] non- 
liability of their interest in the family property to sale in execution of a 
decree against the father, and they must make out that the debt which was 
the basis of the decree was contracted for immoral purposes. As upon that 
point the finding of the Court of First Instance is against them, and 
that finding has not been set aside by the lower Appellate Court, it appears to 
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us that the suit was rightly dismissed by tlie first Court. We accordingly 
reverse tlie deciee of the lower Appellate Court, and restore that of the Court 
of Kirst InstaiKHi witli costs in all tlie Courts. 

Appeal nl lowed. 


NOTES. 

[ See tlif Notes to .‘J C;il. U)H ; 11 Cal. in the LAW UKI’OUTS liKTUINTS. See also 
(1888) 7 iioiM. 188 (44.')).] 


[9 Cal. 455 : 11 C.L.R. 569] 

APrKLLATK ClilMINAL. 


The 'T^nd Septeiuher, 1SS‘^ 

PllKSKNT : 

Mi{. .Ti\sti('K Mttthu and i^^K. .Iitstk’M Fikld. 

Jlof^himi 8inf»h and others 
versus 

The Emijress. ' 

Crhuinal Procedure ('ode (Art X of vs. 110, IT2S — hi vi deuce —Hta laments 

of witnesses to a Police Olficer duriuff an inoestnjatioii — Hef reshi luj memoru 

' --^[cdical witnesses, ecidence of — Opinion of erpeits how elicited- - 
Examiniiai at Sessions trial Medical witness who has been examined before 
the Magistrate Post-mortem examination reports. 

Tn giving esideiice a Police oflictn- may n^freshhis meiiion by referring to docninents in 
which he. h.f< under s. IP) of Act X of 1872 reduced into writi ng statements of pcjrsons 
examined by him during an iiiNc^tigation, but the documents themselves cannot be used as 
evidence, and .i Judge slnjuld not read such documents to a jury in order to point «)ut discre- 
pancies between tlie evidence and previous statements of the witnesses. 

The evidence of a medical man who has seen, and has made a post -mortem examination 
of the corpse of the person touching whose death the imjuirv is, is admissible, flrsth , to 
prove the nature of injuries winch he obsersed ; and, socoiidly, as evidence of the opinion of 
an expert a -4 to the manner in which tho . injuries were inflicted, and as to the cause of 
death. 

A medical man who has not seen the ca^rpsc is only in a position to give evidence of his 
opinif)!! as an expert. The proper mode of eliciting such evidence i to put to the witness 
hypotheticall\ the facts which the e\idence of the other witnesses attempts to pro\e, and to 
ask the witness’s [« 56 ] opinion on tho.se facts. Section 823 of Act X of 1872 does not in 
any tray preclude tlie Judge at a Session.s trial from calling and examining the medical 
witness who has been cxamimsl before the Magistrate, and in every ca.se in which the 
deposition taken by the Magistrate is esseiiti.illy deficient or requires further elucida- 
tion, such witni'ss should he called and examined by the Sessions Judge. 

* Criminal Appeal, No. 508 of 1882 against the sentence of If. Beveridge, Esq., Sessions 
Judge of Patna, dated the 25th August 1882. 
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A medical nuin in giving evidence may refresh his memory by referring to a rcjwrt which 
he has made of his pont-morfem examination, but the report itself cannot be treated as 
ovidonce, and no facts can bo taken therefrom. * 

The facts of the case are stated in the judgment of the High Court. 

Mr. Branson, Mr. M. M, Ghose, and Bahoo Umakali Moohojat for the 
Prisoners. 

The Dejmty Legal licmemhrancor (Mr. Kilby) for the Grown. 

The Judgment of the Court (Mittek and FikIjD, JJ.) was delivered liy 

Field, J.- Tliis is an appeal from a sentence passed by the Sessions 
Judge of Patna upon throe persons, Koghuni Sing, Ram Charan Singh, and 
Kanya Singh, who have been convicted, tlie first mentioned ol murder, and the 
other two of abetment of murder, and have all three been sentenced to trans- 
pprtation for life. Two other persons, namely. Ham Lai I and Bhoran, were 
tried, togetlier with the appellants before us, and were acquitted by the 
unanimous veixlict of the jury. 

The prisoners, appellants, have been convicted by a majority of tinee out 
of five jurors. 

It appears that the jury retired for eight minutes only, and in this case I 
desire to observe tliat tliis time was insulheient to enable the jury to consider 
the evidence, and deliberate thereupon amongst themselves. 

The facts of the case for the prosecution are briefly these : Two persons, 
Radha Singh and Mewa Singh, were said to have taken a lease of some 10 
bighas IJ cottahs of land froin one Lakhon Mahton, ijaradar. On the 
morning of Monday, the i24th July l8Hi2, these two pei*sons, Radha Singh and 
Mewa Singh, w^ont to a portion of the land consisting of some 10 cottahs, taking 
[487] with them three labourers, namel>, Sukun, (uinia and Badhan Mahton 
for the purpose of transplanting paddy plants. There can bo no doubt that 
between Radha and Mewa on the one side, and Ram Lall on the othei* side, 
there had been previous litigation and dis.sonsion. The story of the prosecu- 
tion is that about mid-day Ram Lall andBliorancame and ordered Radha Singh 
and Mewa Singh and their workmen to desist and then went off, giving orders 
to the prisioners Roghuni Singh, Ram Charan Singh, Kanya Singh and others 
to beat Radha Singh and Mewa Singh, and their people, if they diil not desist, 
'riiere is no suggestion that Ramjiall and Bhoran were on the spot when the 
subsequent occurrenctj took place. It is then said that tlunia and Sukun 
desisted from work, but that Badhan Mahton still went on Nsorking, where- 
upon Roghuni Singh, Ram Charan Singh and Kan>a Singh came over, and 
Roghuni Singh struck Badhan on the head with a lah. Ram Cha.i*an Singh 
then struck him on the side of the temple, and Kan va Singh struck him on the 
side. There can be no doubt that Badhan Mahton died from congestion of the 
brain in consequence of having been struck on the head with some hard 
substance. 

Now the case for the prosecution is that this hard substance was a lali, 
and that this lati was in the hands of the prisoner Roghuni Singh. The case 
for the defence on the other hand is, that the injuries to Badhan’s head wore 
not, and could not have be«n,. inflicted by a lati, but that they were inflicted 
by a wooden instrument called an Arhan, and that Radha Singh himself had 
struck Badhan Mahton with this wooden instrument while aiming a blow at 
one of the opposite party, which missed him, and came down on the head of 
Badhan Mahton who was sitting down working transplanting the paddy ])lants. 
No witnesses were called in the Court of Session to prove the case set up by 
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tlio flofenco, and wo have to consider only the evidence for the prosecution, 
and the manner in which that evidence has been dealt with by the Sessions 
Judfio. 

It is to ho observed, however, that the prisoners, in their statements heforo 
the Court of Session, allt^d that they seized Badha Singh, and took him to 
the Cutchory close by, where the jemadar of police was staying, and cliargod 
him, then and thcM^e, [488] with having caused the death of Ibidhan. Now, 
altliougli the jemadar examin.Ml most of the other persons who were present on 
the scene, he did not examinc3 Hadlia, and this does seem to show that at that 
particular time Hadha did not occu))y tlie position of a witness. 

A number of ()l)jections have been taken before us to the evidence produced 
at the Sessions trial, an<l the manner in which tliat evidence was dealt with 
by the learned Judge in his summing up to the jury. I propose to deal only 
with two of these objections. The first is concerned with the observations 
which the Judge made to the jury as to the discrepancies between the account 
given by the witnesses in the; Court of Session, and the previous account of the 
transaction given by tliem to the police jemadar. 

T observe that the Sessions Judge read out to the jury the depositions or 
statements‘of the witnesses which were recorded by the police jemadar. F 
think that this was not a proper coui’se. Section lU) * of the Code of Criminal 
Preoeduro provides that tiu'se statements shall not be signed by the person 
making them, nor shall tliey he treated as part of the record or used as evidence. 
It is, therefore, j)erfectly cleaj* that these statements are not depositions, do not 
prove themselves, juid cannot he treated as evidence. They might have been 
used by the police officer to lefresh his memory. Put oven if this were done, 
the evidence given by the police oflicer after so refreshing his memory from 
these statements, and not the contents of the statements themselves, would 
have been tiie lelevant evidentiary matter. There can be no doubt that the 
account given by the witnesses to the jemadar, and the account given by them 
at the trial, very materially vary. The Sessions Judge with reference to this 
said to the jury : - 

“ Undoubted J n the* discropuiicif’s between the statements to the jeniad.ir and those now 
made were a ruatter for serious eoiisider.ition. The statements to the jemadar were recorded 
by liim on the (la\ ot the (u-ciureiice, and if he had eorreutlv taken them down they were more 
likel\ to be truthful than IIiom; made in Court a month afterwards. Now th(*re were two 
suppositions wJiieh niiglit he made as to the diserepancies. The first was that the jemadar 
had not aeeiirately taken do^Ml the .statements. Tlic other was that the witnesses had really 
not meiitioni'd Uam Tjall and [« 9 ] lUioran as giving tluj orders, and that the prcs(!iit 
statement to that effect and other alterations from the. former statements w'cre subsequent 
inventions of the witni'sses. regards the first suppo.sition it was no doubt the case 
that the police did not alwMvs record statements correctly. This might arise from dishonesty 
and collusion, and it was evidiait in this cast, that the wealth was on the side of the prison- 
ers. Some of them were /amindars and moknranchirs, wliile Mewa Singh and Hadha 
Singh wort! poor men who had been sold out of their lands and almost out of their houses : 
or there might he mere neglect or stupidity without di.shonesty.” 

* [Sec. IIU • — An officer in eharge a Police-Station, or other Police officer making an 
investigatimi, ma} examine orally any person KUppo.sed to be 
Oral cx.imination of acquainted with the facts and 'circiimHtancos of the case, and 
witncs.scs by Police. may reduce into writing any statement made by the person so 

examined. Such person shall la* bound to answer all questions 
relating to such ca.se put him by such officer other than que.stions criminating him.self. 

No statement so reduced into writing shall be signed by the 
Proviso. person making it, nor shall it be treated as part of the record 

or used as evidence.] 
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I think that it was improper to suggest to the jury that the fact of wealth 
being on the side of the prisoners might have influenced the police jemadar in 
recording the statements made to him by the witnesses, there being no evidence 
on the record tliat tlie prisoners or any persons on their behalf attempted to 
tamper with the police jemadar. 

The second objection is that the Sessions Judge was wrong in calling 
Dr. Shaw, the Civil Surgeon, to contradict the deposition of the Assistant Surgeon 
Mouivi Asder AH Khan. It is further said that, even if Dr. Shaw’s evidence 
could have been admissible, it ought not to have been admitted without calling 
the Assistant Surgeon, and giving him an opportunity of explaining more fully 
the reasons for the opinions expressed in his deposition. The essential part of 
the deposition of the Assistant Surgeon is as follows : — 

“ Tlin skull was fractured from the left temporal bone acro'is tlic parietal bone, and the 
fnlctui(5 was terminated at the end of the sagittal suture, 'riie fracture was about four 
inches long. There was also a superficial wound a little above the left tiunporal region about 
two inches above the car. Undenu’ath fhis iroioul there was no fracture. This was a slight 
sup(M'ficial wound. Tluire was also an abrasion below the right ear; this was v(;rv slight and 
superficial. Neither of the cars were hurt. On removal of the scalp T found a patch of 
cxtrav.isated blood about 4 inches long and ‘2.J to 3 inches broad just above the fracture.” 
And further on : “ Tu my opinion one blow caused the fracture. Any fiat substance would 
have cuiused that fracture. Under no (urcumstauces would a lati cause such a fracture, because 
a lati would hiive cut open the scalp and would not have caused sucli a wide-spread extravasa- 
tion of blood. Neither of these two latis in Court could have* c.aused the fractiin*. 1 e.Kamined 
the body thoroughly, but found no other hurt. The hurt above the loft temporal region and 
the abrasion below the right car could not have been caused by those lat^s in Court, or any 
ordinary lati» The abr«vsion below the right oar may have b(*cn due to a fall, no lati whatever 
would have caused it. 

[4603 Dr, Sliaw was called as a witness, and tlie following question was 
put to him by the Sessions Judge: — 

Question— The Assi.stant Surgeon of Barh has stated in his evidence that the skull was 
fractured from tin? left temporal bone across the parietal bone, and the fracture was terminated 
at the end of the sagittal suture. The fracture was about four inches long. He has also 
said that no latis could produce the said fracture, because a lati would have cut (jpen the 
scalp, and would not have caused such a wide-spread extravasation of blood. Can >ou state 
if in your judgment this opinion of the Assistant Surgeon is correct?” 

Answer. — “ In iny opinion, the opinion of the Assistant Surgeon is not correct. A blow 
from a lati might, he given with sulUcient force not to wound the scalp at all. Besides, the 
superficial wound described by the .Assistant Surgeon in his report as half .in inch long and a 
little above the left temporal ri’gion corresponds with the fracture, for he goes on to sav that 
on removing the scalp the skull was found cra.:ked running from about two inches above the 
left meatus across the temporal bone, the parietal, backwards and upwards, terminating at 
the sagittal suture. Judging from this the superficial wound corresponded to the upper third 
of the fracture. A fracture may extend further than the external wound. The .Assistant 
Surgeon is also not correct in stating that there could not be an extravasation of blood, 4 
inches long and ‘ij inches broad, caused by a round lati. Unless the wound has a partic-nlar 
appearance you cannot tell from a fracture whether it wsis caused by a fiat board or a round 
lati. The intis in Court could have produced a wound like that described by the .Assistant 
Surgeon.” 

There can be no doubt that Dr. Shaw in this deposition based Ins opinion 
in many important respects not upon the facts which the Assistant Surgeon 
stated, but upon facts somewhat, and in one respect essentially, different. 
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Tlio Assistant Surgeon stated in Ins evidence that underneath the wound, 
that is tlie siiporhcial wound above the left temporal region, tliere was no 
I'racturo. Dr. Shaw by a course of reasoning arrived at a ditt'erent fact, 
namely, that “ the superficial wound corresponds to the upper tliird of the 
fracture ” ; and upon this different fact in part bases his opinion. Tlion Dr. 
Shaw refers to the “ report,” that is the report of the post-Hiorlcm, written in 
the form usually filled uj) by Civil Sin-geons at the time of making the 2 >ost- 
nLortvm (?xamination. Now this report was not evidence, and, therefore no facts, 
[461] could have been tfiken therefrom. The Assistant Surgeon might have 
used this report to refresh his memory when giving evidence ; but the report 
itself was not admissible iii evidence. 

But there is a still furthor and a more important consideration. The 
Assistant Surgeon had actually seen the dead body, and had performed the 
poHt-inoyiem examination ; and his evidence, as that of a medical expert was, 
therefore, admissible, first, to prove the nature of the injuries which he observ- 
ed on the (lead body ; and, secondly, as opinion-evidence with respect to the 
manner in which those injuries were indicted, and the cause of death. Now 
Dr. Shaw had not seen the dead body, and had not made the post-mortem 
exainination, and tlie difficulty in which he felt himself placed appears from 
what ho says in a subsequent part of his deposition, namely : 

“ It is dilUcult for iiu*, without hiuing scvii the fracture, to form any lU'finitc coiiflusioii 
about it. lloading .i (loscriptioii would not help me so much as actually seeing the thing. ” 

Dr. Shaw was in the position of an expei t witness who could give nothing 
hut opiiiioji -evidence. The general redo as to evidence of this kind is that the 
([uestions must be put to the witness hypothetically, put in tliis way : 

“Assuming such and such facts to be true, what is your oi»inion on the matter ? ” 
“ Assuming such and such au injury, an injury (»f such and such a kind to have Iiccn inflict- 
ed, what is youi opinion as to the nature of the wcapim by which it was possibly or probably 
inllielcd ? ” 

The facts thus hypothetically stated to the witness would of course bo the 
facts which the evidtuice of the other witnesses in the case attempted to prove, 
and as to whieli it was for the jury to find whether they liad been proved or 
not. If in this ])articular case the Scissions Judge of Patna had fuit tlie ques- 
tion to Dr. Shaw, assuming the injuries deposed to by the Assistant Singeon, 
and had asked Dr. Siiaw his opinion as to the weapon by which these injuries 
might or could have been intlictod, there might perhaps liave been no valid 
objection to the evidence. But evtm if this course had been pmsued, I think 
that liaving regard to the imporf.ance of tin; (juestion at issue, it wolud have 
bee!', only fair to the jirisoners to ))ut tin? Assistant Sui’geon into the witness 
box, and give him an opportunity of 'tating his reasons for the ])ositive assei'- 
tions contained in his dejiosition. I may [462] obsei ve that although s. 323 
of the Code of Ciiminal Jh'ocedure allows the examination of a Civil Sui-geon, 
taken and duly attested by a Magistrate, to be given in evidence in the Court 
of Session, it does not in any way preclude the Sessions Juf.go from calling the 
Civil Surgeon and (jxamining him. .\nd this course ought to be inirsued in 
every case in which the dei)o.sition taken b.v the Magisti'ate is essentially 
deficient or requires furthci- explanation or elucidation. Unfortunately, however, 
Dr. Shaw was not questioned in the manner just indicated ; and he was aslmd 
ti sit in judgment upon the Assistant Surgeon ; asked substantially to exercise 
the functions of the jury in forming an opinion upon the credibility of the 
Assistant Surgeon's evidence. 1 think that this course was essentially an erro- 
neous one. If the Assistant Surgeon had been placed in the witness box, and 
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allowed to give his reasons for the views contained in his deposition, he might 
have stated furtlier facts, observed upon the poat-ymricm, which would strongly 
support the correcttioss of his views, or under further examination he might 
himself have seen reason to modify the positive opinion ex]n*essed hy him 
lefore the Magistrate, and if Dr. Shaw had been questioned, assuming the 
facts to bo as stated by the Assistant Surgeon, this gentleman also might have 
stated the reasons for his views. If as the result there was any substantial 
difference of opinion between tlie Civil Surgeon and the Assistant Surgeon, the 
jury would have been in a position to judge for tl^omselves which view appeared 
to them most likely to be coi-rect. T think that having regard to tlie great 
materiality of tlie question as to the weapon used, it is impossible to say other- 
wise than that the prisoners have been prejudiced by the manner in which the 
medical evidence was dealt witli by the Judge and placed before the jury. 
Under those circumstances 1 think that this conviction must bo set aside. 

I have carefully considered the further order wliich ought to be 
passed in this matter, and I think that there ought to be a new trial. 
The jirisoners called no witnesses to support the case set up by them ; and, 
this being so, 1 cannot fool satisfied that their defence is so extremely probable 
as to make it undesirable in the interots of justice that they should a second 
time undergo a trial upon the serious charges preferred against them. T think 
[463] I ought to jioint out that while two of the prisoners Ram Charan and 
Kanya have been convicted of abetting murder, there is nothing to be found in 
the Judge’s charge explanatory of the law of abetment, and it does not appear 
what particular conduct on their part was considered to amount to abetment 
within the definition under s. 107 of the Indian Penal Code. 

] if -trial ordrnuh 


NOTES. 

[ 1. MEDICAL WITNESS- 

This case was of in (1888) 15 (!al. 589 (.594) as regards tin* examination as 

expert. See also 59 Cal. ‘245. As to adniissihilitv of reporls as evidcnice, M‘e(i;)0.*J) IC (MMj. 
H. 122 (128) : 4 C.W.N. 120. 

II. REFRESHING MEMORY - 

.SVtfalso (1800) 22 110111. 500: (100:1) 10 C.P.R.R. r22 ; (1807) T li.R. (1807-1001) 
Vol. I, ;ii (;17).] 

[9 Cal. 463] 

A1TRI.LATE CIVIL. 

The. doth November, ISS'^. 

Present. 

StkEickari) (jArtfi, Knicut, Chief Justice, and Mr. Justk e Field. 

Ram Chunder Poddar and others Defendants 

versus 

Hai'idas Sen Plaintiff’. 

llimla Lair — Widow^s estate —Conveyance hy presumptive heir — Ratification 
by widow — Effect of witnes^iny deed on rights of witness — Res judicata. 
During the lifetime of a Hindu widow, her son, the then presumptive heir to the pro- 
perty of which she was in possession, convoyed it to purchasers by deeds to which she was 

* Appeal from Appellate Decree, No. 520 of 1881, against the decree of R. F. Rampini, 
Esq., Acting Judge of Ducca, dated the 1 Itli January 1881, reversing the decree of Baboo 
Gunga Churn Sircar, Subordinate Judge of that district, dated the IGth July 1880. 
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iK)t a party. Subsequently she by separate deetl ratified the coiivoyancos. This deed was 
witnessed by a more remote reversioner. The son died during the lifetime of his mother, and 
the witness to the deed of ratification became the next reversionary heir. 

Jfeld, in a suit by him after the widow’s death for possession, that at the time of the 
conveyances the son had a mere contingent reversionary interest in expectancy, and that the 
snbsiMjuent ratification i>y his mother could not o])erate as a surrender of her estate so as to 
change the conveyances, and make them enure as absolute conveyances, but could only 
amount to a conveyance of her interest. 

Jfflcl, also, that the fact that the reversionary heir witnessed the deed of ratification, did 
not in itself amount to evidence of consent to it on his part. 

A Hindu widow and her son, the then presumptive heir to property claimed by the 
widow, obtained a decree against a more remote reversionary heir. The son predeceased his 
mother, and the person against whom the decree had been obtained became the next rever- 
sionary heir. 

TIeUU in a suit for possession by liiin, that the decree in the previous suit did not operate 
as a rvs judicata. 

[464 This was a suit to rocover pos.session of a share in certain talook.s. 

One Durpo Nai ain Koy died leaving three sons, Shib Das, Kali Das, and 
Kasi Das Koy. Shih Das died leaving a son Durga Das, who died leaving two 
sons, Hari Das, the plaintiff, and Kutneswar. Kali Das died leaving a daughter 
iMonilvoinika, and a grarulson Kashi Kishore, who predeceased his mother. 
Kashi Das died leaving a son Dabi Das, who died without i.ssue. 

On the i2r)th Magh 1266 (8th February 1860) Kashi Kishore sold the 
property in dispute to certain ])crsons, the predecessors of the defendants 
Monikornika was not a party to the deeds by which the property was conveyed 
but on the 8th x\ssin 1263 (22nd September 1856) she ratified the conveyance 
by a separate deed. This deed was witnessed by the plaintiff*. 

It appeared that previously to the time when the conveyances were made 
by Kashi Kishore, Monikornika and ho had sued, among other persons, the 
plaintiff, to recover possession of the property sought to be recovered, and had 
obtained a decree. ^lonikornika died in 1879, leaving the plaintiff and Rutnes- 
war her sui'viving, and without leaving any issue. Kashi Kishore having died 
during her lifetime the jilaintitf now sued as reversionary heir of Monikornika’s 
father Kali Das, to succeed to a moiety of the property held by Monikornika. 
The defendants contended that the sale by Kashi Kishore was for necessary 
purposes, and that the plaintiff’ and Monikornika consented to it. They also 
contended that tlie plaintiff had ratified the sale by witnessing the deed 
of the 8th Assin 1263 (22nd September 1856); and furtlier that the plaintiff 
\vas barred by the decree in the suit against him by Monikornika. 

The Subordinate Judge dismissed the suit, holding tliat Kali Kishore had 
a good title to convey, and that the plaintiff had ratified the conveyance by 
Kashi Kisliore. On appeal the District Judge reversed this decision, holding that 
Kashi Kishore had no right to the property, and that he could execute no 
valid conveyance of it. Ho also held that the fact that the plaintfll’ witnessed 
the deed of the 8th Assin 1263 f22nd September 1856) f.id not amount to a 
ratification. The defendants appealed to the High Court. 

[469] Baboo Moluni Mnhnn lion and l^aboo Lull Mohun Doss for the 
Appellants. 

Baboo Rash Ihhary (rho.^p. for the Respondent. 

The fodowing Judgments were delivered : — 

Garth, C.J. -Tlie.se suits were brought by two different plaintiffs to re- 
cover two several portions of the same property. They were dealt with by the 
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Courts below in one judgment, tlie plaintiff's claim being dismissed in each 
case by the Subordinate Judge, and decreed by the District Judge. 

1 propose to deal with one of the suits only, No. 529, and the same judg- 
ment will dispose of them both. 

The plaintiff in that suit is Ilari Das Sen. He claimed as the reversion- 
ary heir of one Kali Das Roy, and lie says that liis title accrued upon the death 
of one Monikorriika, who was the daughter of Kali Das Roy. She died in 1879. 

Tliere is no doubt that the ])laintiff was the reversionary heir of Kali 
Das Roy. 

The defendants claim the property undei’ two kobalas, dated the 25th 
Magh 1256 by which the property was conveyed to the predecessors of the 
defendants by a person named Kali Kishore Das, who was the son of Moiii- 
kornika ; and who. at the time when the conveyance was made, was the 
presumptive heir to the property ; that is, if Monikornika had died at that 
time, ho would have been the reversionary heir of Kali Das Roy. 

The District Judge has decided that tlie defendant's predecessors in title 
took nothing under these kobalas, because Kali Kishore had at tliat time 
merely a contingent reversionary interest in the property, and he afterwards 
died or disappeared ; so tliat at the time of Monikornika’s deatli Kali Kishore 
was not forthcoming as the reversionary heir. 

The learned pleader for the appellant has attempted to meet this difliculty 
in two ways. 

In the first place ho says that at the time when Kali Kishore executed 
these kobalas, ho and Monikornika had brought a suit to recjover possession of 
the property against several defondants, and amongst thorn, against the pre- 
sent plaintiffs ; and as a decree was obtained by Kali Kishoro and Monikornika 
in that suit [ 466 ] against all the defendants, it must bo tiiken as against the 
present plaintiffs that they had a joint interest in the property, or at any rate 
that Kali Kishore had some substantial interest in it at that time ; and that 
the decree operated as a res judicata between the parties to establish such an 
interest. 

But upon looking into the proceedings in that suit, we find it clearly 
shewn that Monikornika was the jjerson then entitled to the property as the 
daughter of tho former owner. Kali Das Roy, and that Kali Kishore was her 
son ; and there is nothing in the judgment to load us to sujipose that the 
Court intended to find a different state of things. 

It is probable that Kali Kishore was made a party to that suit, because 
he had boon put into possession of the property by Monikornika as her agent and 
manager, and it was thought advisable to make him a party in that character ; 
or possibly he may have been made a plaintiff, because ho was presumably at 
that time the reversionary heir ; but in cither case tho mere fact of his being 
made a plaintiff, and recovering a decree against the present plaintiffs in con- 
junction with Monikornikar, does not debar us from ascertaining in this suit 
what his and Monikornika's respective interests really were. 

Now it is clear that Kali Kishore had no interest in the property at that 
time, except a possessory interest as manager, and a contingent reversionary 
interest after Monikornika’s death. The decree, therefore, does not a.ssist tho 
defendants’ case. 

The appellant’s pleader then relies upon another piece of evidence, a deed, 
which is called a deed of ratification, made to the defendant’s ancestors by 
Monikornika herself on the 8th of Assin 1263. By that deed Monikornika 
professed to ratify the kobala that had been made by Kali Kishore in 1256 ; 
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and it is said that the ratification, coupled with the deed of 1256, had the 
effect of transforriiif^ the wliole property absolutely to the defendants ; and in 
support of this view wo were referred to some authorities, and amongst others, 
to a case of Trilocitun Chuckrrhntitj v. Uincsh Chundcr Lahiri (7 C. L. R., 671) 
decided by Mouius and PlUNSEP, JJ. 

In that cast? a Hindu widnw, who had inherited her husband's estate, 
convoyed away that estate by deed wdth the concurrence [467] of the pre- 
sumptive reversionary heir ; and it was held, following a previous decision 
of llAYTiEY an<l Makkhv, dj., to which I shall ])resently refer, that the aliena- 
tion made by the Hindu widow, with the concurrence of the reversioner, had 
the elfect of iiassing the whole estate. 

It would apjiear from the ro]iort that the learned Judges w^ero at first 
disposed to think that tlie consent of the reversioner was not enough to pass 
the estate ; but they seem toliave considered themselves bound by the judgment 
in the case to whicli I liave referred. 

That case was Mohnnt Kishen (jc(*r Busqep^t Hoy (14 W. R., 379), and 
it is necessary in determining liow far tliat case is binding upon us as an 
autliority, to ascertain what the facts of it really were, and what was the 
ground of the Court's decision. 

In that case a Hindu widow, wlio had inherited certain property from her 
husband, had, in conjunction with the next reversionary heirs to that property, 
executed a conveyance to a purchaser ; and Bayley and Markbvt, JJ., seem to 
have considered that such a deed operated to convey any estate which those per- 
sons by any arrangement amongst themselves had the power of conveying. 

Markby, J., in his judgment, after saying that the whole estate passed, 
observes : “ To hold otherwise would only necessitate the adding of two or 
three words to the conveyance, because the widow may at any time surren- 
der the property to the apparent next taker, who will then become absolute 
owner.” 

It seems then tliat this judgment proceeded upon the ground that, in the 
view of the learned Judges who were parties to it, the conveyance operated, 
first as a surrender of the widow’s estjito to the reversionary heirs, and 
then as an absolute conveyance by them to the purchaser of their interest in 
the property. 

I confess that if the facts of tlie present case w^ero substantially the same 
as those of the two cases I have mentioned, I should like to consider whether 
they were rightly decided ; but it seems to me, that the facts here are very 
distinguishable. 

There never was in this case, a'^ it seems to me, any conveyance by the 
widow and Kali Kishore Has, which could operate in law [468] as a surrender 
by the widow, and a conveyance of the reversionary interest, which Kali 
Kishore would have taken upon that surrender. And for this reason; because 
his kobala was executed in 1256, seven years before the deed of ratification by 
the widow\ 

At the time when he executed this conveyance it is clear that he had a 
mere contingent reversionary interest in exj^cctancy ; that being so, the ratifi- 
cation of that conveyance by the widow seven years afterwards could not have 
operated as a surrender of her estate, so as to change the effect of Kali Kishore's 
previous deed, and make it enure as an absolute conveyance of the property. 
It seems to me that her deed could only amount to a conveyance of her 
interest. 
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Then the appellant’s pleader further argues that the subscribing witnesses 
to this deed of ratification were the plaintiffs themselves, and that as they 
signed the deed as subscribing witnesses, they must be taken to have con- 
sented to and to have known the effect of it. 

I think that as a proposition of law that doctrine cannot be maintained. 
No doubt if parties subsqyibe a deed as witnesses, and there is evidence, or 
the circumstances of the case induce the Judge to believe tliat they know what 
the contents of the deed were, the Judge is at liberty to infer that they were 
consenting parties to it. 

But the inference so drawn by the Court would be an inf creme of fact ; 
and we have no right to make such inferences on second appeal. Wo wore 
referred to the case of RajLakhi Dehia v. Goknl Chandra Chou'dhry (3 B. L. R. 
P. C., 57), in which tlio Privy Council, as f understand the report, distinctly 
Say that the mere fact of a person attesting a deed is no evidence in itself 
that he consented to it, or knew its contents, and a passage has been also cited 
from Sugden on Vendors and Purchasers to the same effect. 

I should have thought that no authority was necessary for such a pro- 
position. It constantly happens that persons subscribe deeds as witnesses 
without having the least notion what they contain; and if peojJe were to be 
held bound by any instrument which they so subscribe, it might be a dangerous 
thing to witness any other man’s signature. 

[ 469 ] No doubt in such a case as that of Matadeen Boy v. Mttssoodun 
Singh (10 W. R., 293) to which wo were referred, decided by PEACOCK, C.J., 
and Mitter, J., there would he strong ground for presuming knowledge of the 
contents of the deed, and consent to the deed being made. 

That was the case of two brothers, who wore co-sharei’s in a property ; 
one of them conveyed the whole of that property, absolutely to a purchaser, 
and the other brother stood by, and was a subscribing witness to the deed. It 
does not appear what tho other evidence in the case was ; but both Courts below 
had inferred, as a matter of fact, that tho brother who subscribed his name as 
a witness knew the contents of tho deed, and was a consenting party to it ; 
and all that Peacock, C.J., and Mitteu, J., decided was, that they had no right 
to say, as a matter of law, that the inference which tho lower Courts liad drawn 
was wrong. It was an inference of fact which tliey, sitting in Special Appeal, 
had no ground for questioning. 

But here we are asked to say that the District Judge was wrong in not 
drawing such an inference. Wo clearly should not be justified in saying any- 
thing of the kind. 

It appears to me, therefore, that there is no sulficient ground for disturb- 
ing the judgment of the Court below. .It may be that the justice of the case is 
with the defendants. It has been pressed upon us that the defendants have 
been in possession for a good many years ; that they have given good considera- 
tion foL the property ; and that it is very hard that they should be ousted from 
it. 

This may be all very true ; but unhappily in the present state of the law 
we have no power to do full justice between parties in second appeal. We Imve 
only to decide whether, so far as we can see, the lower Appellate Court has been 
guilty of any error of law. 

It seems to me that there is no ground for disturbing the lower Court’s 
judgment ; and I think that this appeal, and also the appeal No. 531, should 
be dismissed with costs. 
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Field, J. — Thn property wlilcli forms the subject of these to appeals 
admittedly belouf^ed to one Kali Das. 'rhe pUiintiffs are the grandsons of Shiva 
Churn, the uterine brotlier of Kali Das. [-<70[1 After the death of Kali Das 
and Kali Das’s widow, a suit was brought in 12/32 by Monikornika, the daugh- 
ter of Kali Das, and lier son Kali Kisliorc, as joint plaintiffs, to recover certain 
property which included the properties forming the^subjoct of the present liti- 
gation. Monikornika and Kali Kisliore obtained a decree, and in 1253 took 
possession in execution of that dt3creo. Subsequently, that is on the 25th 
of Magh 1256, Kali Kisliore sold the property to defendants in the present case, 
and on the 8th of Assin 1263 Monikornika, who had not joined in the convey- 
ance of 1256, gave to the defendant a letter of ratification. 

Now the first question which wo have to consider is, what did Monikornika 
and Kali Kishore obtain by the decree of 1253. 

ft has been contended that they obtained an absolute and complete title 
to the property, and that we cannot go behind their decree in order to deter- 
mine wliat their interest under the decree really is. 

I think that it is not necessary to go behind the decree. Upon the lan- 
guage of the decree itself, it ap[)ears to mo clear that Monikornika and Kali 
Kishore obtained nothing iriore than the interest to which they were entitled 
under the ordinary Hindu law. 

The decree recapitulates the contents of the plaint, sets out the fact of Kali 
Das’s doatli and the death of Kali Das’s widow, and proceeds to allege that 
Monikornika and Kali Kishore are in consequence the rightful owners (Nagdar 
malik) according to the Shastras. 

Now, according to tlie Shastras, tho right of property which they possessed 
was a life interest, so far as Monikornika was concerned, and reversionary right, 
so far as Kali Kishore was concerned. It, therefore, api^ears to me that they 
acquired, by Die decree, not an absolute interest, which entitled them to dispose 
of the property at their will and pleasure, but such an interest as Hindu law 
confers upon persons in their position. 

In tho conveyance of 1256 reference is maao to the decree; and in the 
subsequent letter of ratification, the decree is again referred to; and it appears 
to me (no question of purcliase for valuable consideration without notice 
being raised) that what tho purchaser under the conveyance of 1256 and the 
letter of rati-[471]fication of 1263 took was the interest which Monikornika 
and Kali Kishore acquired under the decree of 1253, that is, their interests 
under ordinary Hindu law. 

It has been contended that this case ought to be decided upon the principle 
laid down in the cases of Mohimt Kishm Geer v. Busgeet Boy (14 W. R., 
379) ; Baj Bulluhh Sen v. Oomesh Chunder Boy (I. L. R., 5 Cal., 44) ; and 
Trilochun Chuch^rbutty v. Umesh CLunder Lahiri (7 C. L. R., 57l) ; the 
principle that is that a conveyance by the widow and the immediate reversioner 
is a good conveyance of tho absolute title, even as against any reversioner 
who, not being the next reversioner at tho time of the convey i nee, subsequently, 
by tho death of a nearer reversioner, became entitled to tho property upon the 
death of tho widow. 

It appears to me that this case <5an be properly distinguished from the 
principle ujion which the cases just cited were decided. Were it otherwise, 
with the greatest respect for the learned Judges who decided these cases, I 
am, as at present advised, by no moans satisfied of the soundness of that 
principle. It may well bo contended that although the presumptive reversioner 
may make a good conveyance of his own reversionary right, he cannot grant 
away the reversionary right of another and more remote reversioner who may 
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possibly derive title through another and different line of descent. It is not 
necessary, however, on tlio present occasion to pursue this question further, 
because, in the cases now before us, there has boon no conveyance executed by 
Monikornika, the widow, and Kali Kishore, the presumptive reversioner, jointly. 

But then it is contended that tlie effect of the conveyance of 1256, taken 
with the subsequent letter ratification, is really the same as if the widow 
and the presumptive reversioner joined in conveying the property. 

It appears to rno that this is not so. It would have been possible for the 
widow to retire in favour of the next reversioner, and if that had occurred 
Kali Kishore would have become the owner of the property, and might have 
conveyed an absolute interest therein. But there is no suggestion that this 
ever took [472] place, and all that Kali Kishore could convey in 1256 was 
his own reversionary interest, and when Monikornika granted the letter of 
ratification in Assin 1263, it appears to me that the only effect this could 
have was to ratify the conveyance ; so far as regarded Jior own life interest, 
which she had obtained under the decree to which the letter of ratification 
expressly refers. 

There was, then, a valid transfer of Kali Kishore’s reversionary interest, 
which subsequently by liis civil death became valueless ; and there was a valid 
conveyance of the widow’s life interest ; but that act which upon the authority 
of the cases already noticed could have made these two coalesce so as to 
create an absolute ownership in the property never took i)lace. Neither did 
Monikornika retire in favour of Kali Kishore, nor did Monikornika and Kali 
Kishore at the same time execute a joint conveyance. 

It has then boon contended that inasmuch as the letter of ratification of 
of 1263 was witnessed by Ilari Das and Eutneswar, the plaintilfs in the 
present cases, they are estop])od from saying that the letter taken with the 
previous conveyance had not the effect of transferring an absolute interest. 

Now, in the fii’st place, it has been pointed out by my Lord that the Judge 
in the Court below has found against this contention on the question of fact. 
He has found that Hari Das and Rutnoswar are not estopped by the contents 
of that letter. In the next place, supposing that they were well aware of the 
contents of that letter, in the view that T have already taken, that letter 
merely amounted to a ratification of the transfer of the life interest, and the 
fact of Hari Das and Rutneswar ratifying by their attestation the transfer of 
the widow’s life interest, cannot estop them from claiming the property upon 
the widow’s death, when they become the immediate reversionary heirs 
entitled to possession. 

For these reasons it appears to me that the view taken by the Judge 
below is correct, and that these appeals must therefore be dismissed with costs. 

Appeals dismissed. 


NOTES. 

C 1. ALIENATION WITH CONSENT OF REVERSIONERS— 

Consent, ncoording to tin.' Calcutt-'i High Court, is only presumptive evidence of neces- 
sity : — (1913) 17 C.L.J. 499, F. B., when* the question was fully discussed wiili reference to 
all the authorities, and especially 30 Ail. T.P.C. See also (1913) 19 1. C. 258 ; 2‘2 M.L.J. 488 ; 
(1912) 17 I. C. (Mad.) 487 : (1900) 25 Bom. 129 ; 10 Cal. 226, 

II. ATTESTATION AND CONSENT— 

Merc attestation is not sufficient evidence of consent : 13 C.W.N. 931 ; 39 Gal. 780 ; 33 
Cal. 613 ; 19 A.W.N. 213 ; 9 C.L.J. 453 ; 19 T. C. 265 ; 6 I. C. 262 : 20 Mad. 2C9 ; 3 C.W.N. 
207 ; 1 0.0. 252.] 
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[473] SMALL CAUSK COUKT REFERENCE. 


The 2 ltd FebriMrij, 1882. 

Thesjcnt : 

Slit R. Gahth, Knkjht, Cjiikp Justice, and Mit. Justice Wilson. 

G. C. Sitnson and others 
'Veraus 

Ciora Chand Doss. 

Contract — Sate of rj nods -Didivcru hi/ i natal mants —Tender — Abandon- 
ment of e.cccss — Ej' tension of jurisdiction of Small Cause Court, 

A contract marie between tlie plaintiff'; and the defendant .stipulated for the delivery to 
the defendant of 7,500 bags of Madras (Joast castor seed, which were to be shipped “ per 
steamers,” and then stated that shipment of ‘2,500 bags was to bo made in December. On 
the l‘2th December 1,000 bags arEived by Steamer ‘ Shahjehan,’ and notice in writing 
was given to the defendant, who requested that the delivery might be postponed owing to 
his not having godown room. On the 1 Uh December the defendant refused to take the 

1.600 bags, on the ground that Ini was not bound to take a portion of the 2,500 bags, but 
only the whole at one time. On the IGth Doi;einbcr the defendant tendered the value of 

2.600 bags which was refiis(*d, and on the same day the plaintiffs resold the 1,690 bags. 
On the 17th December the plaintiffs informed the defendant that 810 bags, the balance of 
the 2,600 the Dricomber shipment, were due on the 18th, and they did arrive on the 19th, 
but were refused by the defendant on the same ground as before, and they wore accordingly 
resold by the pla inti its. 

Held^ that according to the terms of the contract there was a legal and proper tender of 
the December shipment by the plaintilTs, and that the defendant having committed a breach 
of the contract in not accepting the liags, the plaintilTs were justified in reselling them at 
once and suing for damages. 

Whilst the pecuniary jurisdiction of the Small Cause Court was limited to Rs. 1,000, 
the plaintiffs brought a suit for that amount for damages for breach of a certain contract 
after abandoning the excess, and in that suit they elected a non-suit under s. 53, Act IX of 
1850. 

lleld^ in a suit brought in respect of the same damages for the full amount due to them, 
that the plaintiffs were not precluded by their having abandoned the excess in the former 
suit, from recovering the full amount sued for. 

The following case was stated for the opinion of the High Court by 
H. Millett, Esq., Chief Judge of the Court of Small Causes of Calcutta, under 
s. 69 of Act XV of 1882, and s. 617 of the Code of Civil Procedure : — 

'' In this suit a special case has been signed and filed by the pleaders of 
both parties, leaving it for this Court to come to - a [474] nonclusion on the 
facts so stated, on the understanding that the matter is to be referred to the 
High Court. Tliough practically a special case, two matters are left for the 
Court to adjudicate upon rather as questions of fact than of law. They are 
these: Firstlij, whether the two shipments alleged to have b^en made in 
December have been i^roved to have been so made by the evidence of two 
witnesses examined de hcnc esse in this case ; secondly, as to what was the 
ground on which the previous suit between the same parties on the same 
cause of action was non-suited. I propose, though somewhat out of order, 
to deal with these two points at once. 
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“ First : After hearing the evidence of William Edge, Master of the 
Steamer ‘Shahjehan,* and of Peter Sutton Budd, Master of the Steamer 
‘ Shahzada,' T am satisfied the two shipments of 1,690 bags, and 810 bags 
respectively, were made in the month of December, and are therefore so far 
in compliance with tlie terms of the contract. Second : The first suit was 
instituted between the parties on the loth April 1882. heard on the 9th and 
12th June, and judgment given on the 23rd June 1882 ; all the proceedings 
therefore in that suit were governed by Act TX of 1850, and not by Act XV 
of 1882, the Act which at present governs the ]>rocodure of this Court. In 
that suit no evidence was produced to prove that the two shipments above 
referred to were made in the month of December. Taking the case of Boioes 
V. Shand (L. R., 2 App. Cas., 455), as a guide, it appeared to me that it was 
necessary for the plaintiffs to prove this fact before they could succeed, and 
in. delivering judgment I suggested to Mr. Gasper, tlie pleader of tlie plain- 
tiffs, the advisability of this course. He accordingly elected a non-suit under 
s. 53 of Act IX of 1850, and brought the present suit on the 6th July 1882. 

“ Though the facts are fully sot out in the special case, it may be well 
shortly to summarize those material to this dispute. 

“ The contract was dated the 22nd November 1881, and was for the deli- 
very of 2,500 bags of Madras Coast castor seed, shipment in December 1881. 
On the 12th December 1881, 1,(590 bags arrived by the Steamer ‘ Shahjehan,* 
and notice in writing was given to the defendant, who requested the delivery to 
be [478] postponed owing to his not having godown room. On tlie 14th Decem- 
ber 1881 the defendant, then acting under the advice of his attorneys, refused 
to take the 1,690 bags, on the ground that ho was not bound to take a portion 
of the 2,500 bags, but only 2,500 at one time. On the 16th December the 
defendant tendered the value of 2,500 bags which was refused, and on the 
same day the plaintiffs resold the 1,690 bags, being the shipment by the 
‘ Shahjehan.* On the 17th December the plaintiffs informed the defendant 
that 810 bags, the balance of the 2,500 bags December shipment, were due 
on the 18th of the same month, and they did arrive on the 19th. This lot of 
810 bags the defendant refused to take on the same grounds as those stated 
with respect to the previous lot of 1,690 bags, and they were accordingly 
resold by the plaintiffs. 

“ The first question is whether the tender of 1,690 bags and 810 bags in 
two separate lots was a proper tender in accordance with the terms of the con- 
tract. I may state at the outset that no difficulty could arise on the meaning 
of the word ‘ shipment,’ for both the steamers in which the two lots arrived 
were at Coconada, the port of shqiment, for about 48 hours each, and that 
in the month of December. It is necessary also to remark that the first tender 
of 1,690 bags was a tender of that number as ‘ part of 2,500 bags.’ At the 
hearing of the previous suit the question now raised was fully argued by Coun- 
sel, and the pleaders of both parties have now without argument left me to 
decide it. Several cases were then cited, but in my opinion only one, viz., 
Brandt v. Lawrence (L. R. 1 Q. B. D., 344), really touches the point now in 
dispute. It must bo remarked that the alleged breach is not a failure to ship 
any monthly shipment, for the monthly shipment was made, but the failure 
to tender the whole of one monthly shipment at one and the same 
point of time. In Iloare V. Rennie (5 H. and N., 19) the contract 
was to make certain shipments of iron in June, July and August. The 
pith of the dispute is stated in the judgment of WATSON, B., thus : ‘ The 

contract is for the shipment of a quantity of iron in certain proportions to be 
paid for on delivery. On performance of the contract the defendants agree to 
[476] pay for the iron. The breacli charged is that the defendants shipped a 
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small quantity in June, and declared they would not ship any more. There 
is evidently a mistake in this report, as the word defendants should bo ‘plaintififs,* 
for it wiis the plaintitfs who had to ship. The distinction between that case 
and this is apparent, for hero tlio plaintifTs have all along alleged that the 
tender of the 1,G90 bags was only a ])art performance of the contract. The 
same remarks will apply to Ucutcr v. Sail (L. R., 4 C. P. D., 239). The 
contract there was for 25 tons oi Penang pepper. The plaintiffs, the shippers, 
alleged that they luad tendered 25 tons, fiiaking a declaration of 25 tons 
as a tender of the wliole. The dtifendants, the buyers, said there were 
only 20 tons, which was found to be the case, and they were accordingly 
found to be entitled to refuse such number as l)oi ng an incomplete tender. In 
Houck V. Muller (L. R., 7 Q. B. D., 92,) the contract was to deliver certain 
iron equally in November, December and January. The plaintiff, the 
buyer failed to take delivery of the November instalment, but insisted upon 
his right to take the other two; and it was found ho was not so entitled. The 
learned Judges in that case ap])roved of Hoare v. liennie, no reference having 
been made either in tlie course of the argument or in the judgment to Grandt 
V. Lawrence^ decided four years previously. Grandt v. Lawrence (L. R., 1 Q. 
B. D., 344) was a case in which tho plaintiffs agreed to ship 4,500 quarters of 
Russian oats during February. In that montli he shipped 1,139 quarters, and 
tendered them to the defendant in part fulfilment of the contract ; tho defen- 
dant refused to accept them. The plaintiff's afterwards shipped, but not in Febru- 
ai*y, the balance of the 4,500 quarters, wliich the defendant also refused to 
accept, and the question was wliether the defendant was bound to accept the 
1,139 quarters whicli firrived within time, and it was hold he was. This is, if 
anything, a stronger case than the present one ; for all the goods have in this 
case arrived within time, and if Brandt y. Lawrence is good law, the defendant 
was bound to accept the 1,690 bags tendered as a portion of tho whole 2,500. 
There is no material difference in the wording ‘ by steamer or steamers ’ as used 
in the contract in Brandt v. [477] Lawrence and the wording ‘ ])er steamers ' 
as used in this contract. This point, therefore, I find in favour of the 
plaintiffs. 

“ The second question to some extent depends upon tho first. On it, it is 
contended that the plaintiff’s had no right to resell tho first lot until the whole 
quantity had arrived ; but if the tender of the first lot was a good one, and tho 
defendant refused to accept it, the plaintiffs had a right to resell on such 
refusal. 1 am far from saying that any such action would be taken if the 
plaintiffs bad only tendered a small lot, but under the circumstances stated I 
am of opinion that there was a substantial performance of the contract, and 
that they are, therefore, entitled to succeed. 

“ The third question raised affecS tho right of the plaintiff’s to recover in 
this suit more than Rs. 1,000. The first suit brought was for Rs. 1,000, after 
abandoning an excess of Rs. 132-6-7 and all other excess. At that time this 
Court had no jurisdiction to hear a suit of a higher value, so that the plaintiffs, 
if they wished to bring their first suit in the Small Cause Court, could not 
recover more than that amount. 

“ At tho time the second suit was instituted the pecuniary jurisdiction of 
the Court had boon increased to Rs. 2,000, and they then claimed the full 
amount of damages alleged by them. The effect of the non-suit was to put the 
plaintiffs, except as regards limitation, in exactly the same position they were 
in formerly, and I can see no objection to their bringing the suit for the amount 
claimed. If the jurisdiction of this Court had not been extended, there would, 
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I presume, have been nothing to prevent the plaintiffs bringing the first suit in 
the High Court had they been so disposed. This question will also be decided 
in favour of the plaintiffs. 

** These are the only three points in the statement given to me by the 
I leaders, and as there is no dispute as to the amount of damages, there will be 
a decree for the plaintiffs for the full amount sued for, 

“ The questions for the opinion of the High Court will be — 

“ 1. Whether there was a legal and proper tender on the part of the 
plaintiffs, and whether there was a breach on tlie part of the defendant. 

[ 478 ] “ 2. Whether tlie tender of a portion of the goods contracted for 
was a sufficient tender to entitle the plaintiffs to resell and sue for damages ; 
and whether the plaintiffs were justified before the expiration of December in 
reselling a portion of tlie goods after the defendant liad made a tender of the full 
price. 

“ 3. Whether the plaintiffs are now entitled to recover any amount in 
excess of Rs. 1,000, they having abandoned an excess above that amount in 
the previous suit. 

“ Contingent on the opinion of the High Court there will be a decree for 
the plaintiffs for the full amount claimed.” 

Mr. Phillips and Mr. Loivis for the Plaintiffs. 

Mr. Pugh for the Defendant. 

The following were the Opinions of the Court (Garth, C.J., and 
Wilson, J.) 

Garth, G.J. — I think that this case is abundantly clear. It seems to me 
that the learned Judge is right on both points, and that wo should answer the 
questions referred to us in accordance with that view. I think that the defen- 
dant should pay the costs of this reference. 

Wilson, J. — I am of the same opinion. I would only add a few words. It 
appears to me that what we have first to do is to ascertain the terms of the 
contract. The contract is for the delivery of 7,500 bags of castor seeds which 
were to bo shipped “ per steamers,” and then the contract goes on to state, 
“ shipment 2,500 bags per s.s. ‘ Moharaja,’ now expected on Madras Coast, 
2,500 bags in December 1881 and 2,500 bags in January 1882.” “Terms cash 
on delivery, which is to be taken from steamer’s side, Calcutta, or from jetty 
on arrival of steamer.” 

This is the whole of the contract so far as it is material, and taken 
altogether it seems to me abundantly clear from it that so far as the two latter 
portions are concerned, the 2,500 bags are to bo delivered in December and 
2,500 bags in January, having been shipped by “ steamers,” which, I think, 
clearly means shipped by any number of steamers, provided that the instalment 
sent by each steamer is a reasonable one, and then delivery is to be taken 
[479] from the ship's side or from the jetty on arrival of each ship, and cash 
paid on delivery. 

This seems to me to be a perfectly clear contract, and it agrees as closely 
as possible with the contract, in the case of Brandt v. Lawrence ( L. R. 1 Q. 
B. D., 344), in which case also the option of shipping in several instalments 
was given, and yet each instalment was to be received on arrival and paid for 
on delivery. On that construction of the contract, it follows of necessity that 
the plaintiffs were entitled to tender the goods as they did tender them, and 
that the defendant was bound to receive and pay for them. 


4 OAIi.— 180 
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With regard to the case of Ranter v. Sala (L. B. 4 C. P. D.. 239). It 
has no very close hearing on this case. The question in that case, so far as it 
concerns the present, was whether tlie contract there made was severable, 
whether it might he split up and the person who entered into it might refuse 
to perform or disable himself from ])orfonning a portion and yet insist on 
performing the I'ost. The Court there h(‘ld that w contract cannot be split up in 
that sense. Tlie question in this case is n ^t whether the contract may bo split 
up, but wliethcr the performance of it may be divided, and that depends on 
the terms of tlie contract. T concur, therefore, in the mode in which it is pro- 
posed to answer the (juestions referred to us. 

Attorneys for the Plaintiffs : Messrs. Watkins and Watkms. 

Attorneys for tlie Defendant : Baboo W. C. Bonerjee and Son, 

NOTES. 

[*SVr 24 All. IGl as to payment of debt by instalments.] 

[9 Cal. 479 : 13 C.L.R. 63] 

APPELLATE CIVIL. 


The .^Oth Januarif, 1883. 

PRKSENT : 

Siii Bichakd Garth, K.T., Chikk JasTicK and Mr. Justice Field. 

Hury Doyal Gulio Decree- holder 

versus 

Din Doyal Guho Judgment-debtor.*'* 

Set-off — Cross decrees — Civil Procedure Code (Act X of 1877) s. fi4G, 

A Judgment-debtor may set-off against the amount of the decree against him, the 
amount of a decree which he has obtained against the decree-holder and other persons. 

[430] In this caso one Hury Doyal Guho sought to execute a decree 
which he had obtained against one Din Doyal Guho. The Subordinate Judge 
allowed Din Doyal Guho to set-off a sum of Ks. 51-13, the amount of a decree 
which he had obtained against Hury Doyal Guho and another person. Hury 
Doyal appealed to the District Judge, who held that the set-oflf was allowable 
and dismissed the appeal. Hury Doyal appealed to the High Court. 

Baboo Boykunt Nauth Dass and Baboo Kohida Kinkur Roy for the 
Appellant. 

Baboo Guru Dass Banerjee for tln^- Bespondent. 

The following Judgments were delivered : — 

Field, J. — Throe points were raised in the grounds of appeal in this ease. 
The first point (as to costs), and the third point raised in the first and third 
grounds of apiDoal respectively were given up at the hearing ; and we have 
only to dispose of the ([uestion raised in the second ground of appeal. 

The decree-holder (Appellant) Hury Doyal Guho Mujumdar contends that 
the Court below was wrong in allowing the jadgment-debtor Din Doyal Guho to 
set-off agairst the amount of the decree-holder's decree the sum of Bs. 51-13, 

* Appeal from Appellate Order, No. 211 of 1882, against the order of R. F. Kampini, 
Esq., Judge of Dacca, dated the 6th April 1882, affirming tho order of Baboo Nobin Chundor 
Gangooly, First Subordinate Judge of that district, dated the 23rd January 1882. 
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being the amount of a decree which Din Doyal, the judgment-debtor, had 
obtained against the decree-holder appellant and another person. I have 
considered this matter, and think that the decision of the learned District 
Judge is correct upon this point. Illustration (b) of s. 246 of the Code of 
Civil Procedure is as follows : “ A and 7i co-plaintiffs obtain a decree for 
its. 1,000 against C, and C obtains a decree for Hs. 1,000 against B, C cannot 
treat his decree as a cross-decree under this section.” The reason of this is 
plain. The liabilty of C under the decree obtained by A and Z? is a liability 
not to B only, who is C*s debtor under the second decree, but to B and another 
person A, 

In the case now before us, A, the decree-holder, has obtained a decree 
against C, namely the decree which is now being executed, but C also obtained 
a decree against A and 5, namely the decree for Ks. 61-13. Now it is 
clear that C could, if ho chose, [481 j execute this second decree for the whole 
amount as against A, He is, therefore, in my opinion equally entitled to 
execute in another way, that is, by setting oil* the amount thereof as against 
/I 5 decree. This was the very point decided in tlie case of Mitchell v. Oldfield 
(4 T. E.. 123). 

1 think, therefore, that the order of the District Judge is correct, and that 
this appeal should be dismissed with costs. 

Garth, C.J. — 1 have had some doubt about this case, but as my learned 
brother is disposed to approve of the judgment of the Courts below, and as his 
view is in accordance with the English authorities, 1 do not think it right to 
differ from him. 

My doubt has arisen from the language of s. 246. That section is a re- 
enactment of s. 209 of tlie old Code ; and both are founded upon the equitable 
principle, which has long prevailed in England, of setting-off cross judgments 
in execution {sec .VrchbokVs Chitty’s Practice, 11th edition, 711). My 
learned brother is quite right in saying Miat according to the English rule the 
judgment-debt due from Din Doyal in this case would have been set-off* against 
the debt duo to Din Doyal from ilury Doyal and another; the principle being, 
that if the decree-holder in the one case has a right to take out execution 
against the decree-holder in the other case, the judgment may be set-off. 

But s. 246 provides that this shall be done only when the cross decrees are 
between the same parties ; ” and a strict adherence to this language would no 
doubt tend to simplify the rule, although it would contract its operation. 

I am not disposed, however, to dissent from the view of my learned 
brother. It is undoubtedly consonant with justice, as well as with the English 
rule, although it may sometimes render the application of the section more 
difficult to the subordinate judiciary. 

Appeal dismissed. 


NOTES. 

[SET-OFF— CROSS-DECREES— 

See the C. P. G. 1908 O. 21 v, 18 whereof clause 4 which makes express provision was 
inserted in this Code for the first time. See also 14 All. 839 ; 9 Ctil. 920.] 
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[ 10 I.A. 4 : 12 C.L.R. 811 : 7 Ind. Jur. 161 : 4 Bar. P.C.J. 406] 

[482j PRIVY COUNCIL. 

The 161 h and 16th November, 1882. 

Present : 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, Sir R. Couch 

AND Sir a. Hobhouse. 


Hurrish Chmicler Cliowdhry Judgment-debtor 

versus 

Kalisundery Debi Judgment-creditor. 

[On Appeal from tho High Court at Fort William in Bengal.] 


Transmission for execution of order of Her Majesty in Council — Civil 
Procedure Code, Act X of 1877, ss, 231, 688, 693 and 610 — Evidence of such 
order— Appeal against an order of a Judge of the High Court refusing 
transmission — Letters Patent, 1866, s. 16 — Execution on the application of 
one of several decree-holders. 

The provisions of Act X of 1877, s, 010, .arc not to be construed as restricting the only 
admissible evidence of an order of Her Majesty in Council to a certifiod copy, on an appli- 
cation for execution made under that section . They must be read as directory, having the 
object that proper information regarding the order shall be supplied to the Courts in India. 

Where the origi nail order (given, .iccording to the practice in England, to the success- 
ful party, or to one of such parties) had not been filed in the High Court, so as to enable the 
proper officer to supply a certified copy : IleM that a copy, though not certified by him, 
might accompany a petition for execution under s. 610. 

A decision by the Judge appointed to dispose of matters relating to appeals to Her Majesty 
in Council, refusing to transmit for execution her order restoring a decree; is a judgment 
within the meaning of s. 15 of the Letters Patent of 1865, and is appealable to the High 
Court. 

Held, also, that a refusal to transmit such an order for execution was not a misapprehen- 
sion on the x>art of the Judge of the extent of his jurisdiction, although, if it had boon, this 
itself would have been a ground of appeal. 

Section 588, Act X of 1877, restricting appeals against orders, does not apply to prevent 
an .appeal to the High Court from^tho order of a Judge of that Court. 

The effect of a Privy Council judgment being that each of two co.-plainti£Es was entitled 
to a moiety of a taluk in th^ po.ssession of tho defendant, who then purchased the interest of 
one of them : Held that the other co-plaintin tM)uld obtain execution according to the extent 
of her interest in the estate. 

Appeal from an order of the High Court (13th January 1881)" VeYef sing 
an order (27th February 1880) m.ade by the Judge appointed to dispose of 
matters relating to appeals to Her Majesty in Council. The order of the High 
Court directed [4831 transmission (Act X of 1877, s. 610) which the Judge 
had refused, of an order of Her Majesty in Council (18th April 1878) for 
execution by tho Subordinate Judge of the Mymensingh district. That order 
in Council had been issued ui)on a judgment to the effect that a decree of the 
High Court (5th August 1875) 'should be leversed, and that a decree (lOth 
March 1874) of the Subordinate Judge cf the Mymensingh district should be 
restored. 
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This appeal arose out of orders made on proceedings taken in execu- 
tion after the judgment of the Judicial Committee, and issue of the order of 
Her Majesty in Council thereon, in Bhoohun Mohini Delia v. Hnrrhh Chunder 
Chowdhry (I. L. E„ 4 Cal., 23 ; S.C., L. E., 6 I.A., 138). That suit was decided 
in 1874 by the Court of Original Jurisdiction, the Subordinate Judge of 
Mymensingh, in favour of two co-plaintiffs, Chandermoni Debi and Kalisunderi 
Debi. In 1876 the High Court, on the appeal of the defendant, Hurrish 
Chunder Chowdhry, reversing tliat decision, dismissed the suit (24 W. E., 268. 
In 1878 the original decree made by the Mymensing Court was restored by the 
Judicial Committee of the Privy Council. The decree, as originally made and 
as restored, declared the title of Chandermoni Debi and Kalisunderi Debi, 
co-plainitffs in the suit to a certain taluk in the Mymensingh District under 
the will of Kassiswari Debi, deceased, the validity of whose devise, under a 
right derived by lier from a sanad executed in her favour by her brother, hod 
been disputed by the son of the latter. The son, Hurrish Chunder Chowdhry, 
defendant in the suit brought by Chandermoni and Kalisunderi, had taken 
possession ; and after the decision of the Subordinate Judge he obtained its 
reversal by appealing to the High Court.. But on an appeal to the Privy 
Council preferred by Chanderrnoni’s daughters, she being then dead, and 
Kalisunderi refusing to join in further proceedings, the decree of the Mymen- 
singh Court, in favour of Chandermoni and Kalisunderi, was restored. On 
this final decision against him, Hurrish Chunder Chowdhry purchased the 
interest in the taluk which had belonged to Chandermoni from the two appel- 
lants, and when the order in Council, following u])on the judgment of the 
Judicial Committee, arrived in India, it came into his hands. 

[484] Kalisunderi Debi, with a view to enforce the order in Council 
restoring the original decree which she jointly with Chandermoni had obtained, 
applied to the Judge in charge of the Privy Council appeals’ department of the 
High Court for an order under s. 610, of Act X of 1877, transmitting for 
execution or enforcement the order in Council to the Court of Mymensingh. 

Hurrish Chunder Chowdhi-y objected to Kalisunderi ’s petition for execu- 
tion : l.s^, that it was not accompanied by a certified copy of the order in 
Council ; 2nd, that the decree allirmed by the order in Council could not be 
executed in part, by one only of the two original co- plaintiffs : whose rights, 
as between themselves, had not been determined, and were, in fact, in 
conflict. 

This application having been rejected by PONTIFEX, J., the Judge appointed 
to dispose of matters relating to appeals to Her Majesty in Council * his 
order was reversed on appeal by a Bench of the High Court (Garth, C.J., 
White, J., and Mitter, J.). Both the Puisne Judges held that an appeal 
would lie from the order in question, and also that the order was wrong. But 
the Chief Justice, without differing from them as to the latter opinion, e.c., in 
regard to the merits of the order, held that the duties of the Judge in the Privy 
Council Department being, in respect of transmitting the order in Council 
under s. 610, only ministerial, his order, refusing to transmit, could not be made 
the subject of an appeal to the High Court, as it could not fall under s. 15 of 
the Letters Patent of 1865. 

The case on appeal and the judgments are fully reported in I. L. E., 6 
Cal, 594. 

On this appeal, 

* The High Court Rules of 4th June 1867 provide for the appointment of one Judge to 
dispose of matters relating to appoAls to Her M^ostty in Council. The Rules of 1st September 
1877 refer to him as “ the Judge in the Ptivy Oouneil Jbopartment, 
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Mr. J. Graham^ Q. 0., and Mr. J. T. Woodroffe appeared for the Appel- 
lant. 

Mr. E, V, Doyne for tlio Hespondont. 

For tl'ie appellant it was aiguecl that the respondent not having any 
title to execute this decree, the objection that she had failed [488] to 
comply with tlio requirements of s. 610 of the Code of Civil Procedure, as a 
certified copy of the order hi Council did not accompany her petition, must 
prevail. It was no answer to this that the original order had come into the 
possession of the appellant, who withhold it. The latter was entitled to insist 
that the respondent was not in a position to obtain execution of the decree of 
the Court of First Instance, as restored by the order of Her Majesty in Council. 
To tliat restoration the respondent, not liaving appealed, might be a party, 
but the appellant could rely, on tlie other hand, on her inability to file the 
required certified copy ; there being also a substantial objection to her obtaining 
execution of the decree. 

[The Registrar here stated the jnactice in reference to orders of Her Majesty 
in Council, sent to the Indian Courts after appeals had been disposed of. The 
original order, ^\hen issued, was made over to the agent of the successful party, 
or parties, who filed it in the Court from which the a]ipeal had been preferred, 
and a certified copy was kept in England.] 

It was also contended that the aj)plication for transmission of the order 
for execution had been rightly lefiised in reference to the provisions of s. 231 
of Act X of 1877, inasmuch as the decree, not having dealt with the rights of 
the two co-plaintiffs as between themselves, could not be thus executed, i.c., 
in part, and by the respondent alone. Thi\t the respective rights of Chander- 
moni and Kalisunderi had not been determined was shown by the concluding 
words of tlm judgment in Bhoohiui Mohim Debia v. Iltimsk Chunder Chowdhry 
(I. L. R., 4 Cal., 23). These were to the effect that it was “ unnecessary to 
decide what the rights of the co-plaintiffs might be, inter And that 

their riglits might conflict appeared from the nature of their interest in the 
disputed property. To grant execution to Kalisunderi alone would be to enable 
hei* to take a certain share in proj)erty in which her interest had not been 
determined, as against Chaiulermoni and the representatives of the latter; so 
that, in effect, it would be to mak(3 a material addition to the judgment of the 
Privy Council. Accordingly the order of PONTIFEX, J., was right, and this [486] 
application, on the merits, ought not to be allowed. Reference was made to 
Abedoomssa Bequm v. Ameerooni ssa Khatoon (L. R., 4 I. A., 66 ; s.c. I. L. R., 2 
Cal., 327). 

Also, it was argued, with reference to the difference of opinion among the 
Judges in the Court below, that whetlier the order refusing to transmit was 
rignt or wrong, and whatever might he the remedy in the latter case, no appeal 
would lie, from the order made by the Judge, to the High Court. The Judge 
appointed to dispose of matters relating to appeals to the Privy Council 
derived his authority througli the Statute 24 and 2/3 Vic., Cap. 104, s. 11, from 
tlic Statute 3 and 4 William IV, Cap. 4, s. 21, and the rules made under the latter. 
The Judge, so acting, did not derive liis powers from ss. 9 and 13 of the Statute 
of Victoria ; and, therefore, no appeal from his order would lie under s. 15 of 
the Letters Patent of 1865. On this point reference was made to Ananda 
Mayi Dasi v. Purnachandra Boy (B. L. R., Sup. Vol., 506 ; 6 W. B., Mis., 70), 
and In tin matter of FeAa H ossein (T. L. R., 1 Cal., 431). Even if, however, 
the* Judge inerharge of the Prrvy* Council 'Department t)f the High Court could 
be considered as exercising the powers belonging to the High Court and could 
bo held to be acting in the discharge of duties within the contemplation of thg 
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Statute 24 and 25 Vic., Cap. 104, s. 13, and also of the Letters Patent of 1865, 
s. 15, the latter did not apply so as to authorize an appeal in this kind of 
proceeding. In tin’s instance the proceeding was ininisWial, under s. 610 of the 
Code of Civil Procedure, Act X of 1877, and was not an order made in the ox- 
ircise of judicial discretion. Against this order, therefore, no appeal under the 
15th section of the Letters Patent of 1865 could lie. On this point were cited 
Mowla Buksh v. Klahen Pariah Sahi (T. Tj. K., I Cal., 102) ; Muammut Amir- 
annissa v. Behary Lai (25 VV. R., 529). Moreover, even supposing that the 
right of appeal iniglit have been asserted before the cases in which appeals lay 
against orders had been exhaustively declared in s. 588 of Act X of 1877, that 
right no longer remained after the coming into operation of that section, as 
amended by C^87] .\ct XII of 1879. On the subject of the powers of the Indian 
Legislature to etlect the provisions of the Ijotters Patent of 1865, j oference was 
made to in the matter of Feda Hossain (I. L. R., 1 Cal., 431) ; Qnaen v. Meares 
(14 B.L.R., 106). Again, s. 591 of Act X of 1877 shewed that s. 588 regulated the 
entire matter of orders appealable under the Code, and no such order as the one 
in question was appealable to the Iligli Court without express authority, which 
had not been given. 

[At the end of the opening of the appellant's case Sir R. P. COLLIER 
intimated that their Lordships considered it necessary to hoar Counsel for the 
respondent only on the question whether the order of the 27th of February 
1880 was correct or not, in regard to the rights, under the decree affirmed by 
the order in Council of the I8th April 1878, belonging to the parties entitled to 
the benefit of that decree ; in other words, on the question whether the order of 
the Judge in the Privy Council Department of the High Court was correct on 
its merits.] 

It was then argued for the respondent tiuit whatever raiglit have been the 
rights of the co-plaintiffs in tlie suit as l)etween themselves, it was clear that 
Kalisunderi was entitled to possession of Miat moiety of the taluk wliich fell to 
her share, as declared ; and that wliatevor rights the appellant as purchaser of 
the right, title, and interest of the other co-plaintiff might have acquired in the 
share which had been Chandormoni’s, still tlie respondent had a lifo-interost. 
There was no ground for holding that the rules governing the execution of 
decrees were inapplicable ; and nothing stood in the way of the enforcement of 
Her Majesty ""s order in Council, so far as it was in favour of the respondent, on 
her application under s. GIO. 

Mr. J. Graham, Q. C\, was heard in reply. 

At the conclusion of the arguments, their Lordships’ Judgment was 
delivered by 

Sir R. P. Collier . — In order to nuiko the subject of this appeal intelligible 
a short statement in necessary. In the year 1819 Sumbuchandra by a sanad, 
conveyed to his sister Kassiswari a certain [488] taluk. Upon the construc- 
tion of this sanad, various questions have since arisen. Kassiswari, treating 
the sanad as having conveyed to her an absolute estate, disposed of it by ber 
will, the material part of which is this : “ Of the whole of the rest of the rent- 
paying and rent-free immoveable jn-opertics in benami and in my own name, in 
my possession and not in my possession, in which I have a right and interest, 
a moiety shall after my death bo received by my daughter Chandermoni, and if 
she adopt a son, by that adopted son, otherwise by her daughters, i.e., by my 
granddaughers,” — naming them — “ in equal shares ; and the children born of 
their wombs, or adopted by them, shall from generation to generation get their 
(the granddaughters’) respective shares in the order of succession, and the 
other moiety shall be received by my daughtor-in-law,Srimati Kalisunderi Debi, 
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and if she adopt a son, by that adopted son, and by his children from generation 
to generation in the order of succession. But the same shall remain in the 
possession of iny daughter-in-law Kalisunfleri Debi, till the said adopted son 
shall have attained his majority ; and in case there shall be a misunderstanding 
between him and my daughter-in-Iavv after ho shall have attained his majority, 
the said adopted son and my daughter-in-law, Sriinati Kalisunderi Debi, shall 
receive equal shares” (of tho property.) “ But, after the death of Kalisunderi 
Debi, her adopted son, or any surviving lineal heir of her adopted son, shall 
obtain the same” (her sliare of the property.) 

Upon the death of Kassiswari, the now ai)pollant, Hurrisli Chunder, who 
was the son of Sambhucliandra, took possession of this property ; whereupon 
an action was brought to obtain possession of it by Chanderrnoni and by Kali- 
sunderi, who were then widows, Kalisunderi having adopted a son, Chanderrnoni 
not having made an adoption. The plaint in that action claims possession. 
It recites the sanad from Sumbuchandra the will and the death of the testatrix ; 
and proceeds : “ In vii tuo of this will, 1, idaintifl No. 1,” — i.e., Chanderrnoni, 

— “and T, plaintiff No. ‘2,”— -Kalisunderi on behalf of the minor, have 
since her death, become entitled to hold and enjoy all the aforesaid moveable 
and immoveahlo properties.” The plaint goes on to state that the defendant 
had unjustly intruded himself into this [489] land. The defendant denied 
most of the allegations in the plaint, among them the adoption of a son by 
Kalisunderi. 

The plaintiffs obtained a judgment and a decree from the Court of First 
Instance ; and it is necessary now to determine, as far as possible, what was 
the precise effect of that judgment. The issues raised were — “ (l.s<) Can 
Kalisunderi prefer this suit jointly with Chandermoni ; (2nd) Had Kassiswari 
Debi authority to make a will, and did she make one ; (3/yI) If so, is the will 
valid, and can the plaintiffs, jointly or individually, prefer the present action 
for the recovery of the taluk with vvasilat ; (Mh) Is it necessary to consider 
the question of adoption of a son or otherwise in the present action ?” 

The Judge, after disposing of the first two issues in favour of the plaintiffs, 
proceeds thus : “ Touching tlie third issue, it is true the original will is not 
forthcoming, but an attested co])y has been filed. I would accept the copy as 
evidence, as it was attested by the registration authorities, who have the original 
in their safe custody. The opposite party, I may remark, does Hot distinctly 
and emphatically deny the existence of the original will, the execution of which 
has been substantiated by witnesses. ” Ho finds in favour of the will. He 
proceeds : ‘ But oven supposing there was no will executed, yet Chandermoni 
Debi as the successor and child of Kassiswari Debi, can sue for the entire 
taluk ; and she herself has no objection to have Kalisunderi as a co-plaintiff ; 
therefore, the plaintiffs can sue in the manner they have.” It may be observed 
that^ there is no allegation of, or issue upon, Chandermoni’s heirship to 
Kassiswari, and the learned Judge’s dictum on the subject is merely obiter. 
“ For the aforesaid reasons it is not necessary to consider the question of 
adoption of Sharat Chandra Lahiri, the minor. To my mind the plaintiffs 
can sue upon the will of Kassiswari, the existence and genuineness of which I 
do not doubt.” Their Lordships regard this as, in effect, a suit for the purpose 
of establishing the will ; and the only question to which the issues relate, and 
which really seems to have been tried, was whether it was valid, comprising 
the questions whether it was executed, .and whether the testatrix had the right 
to make it The decree is in pursuance of the judgment, and goes on to affirm : 
“ The plaintiffs [490] institute this against ihe defendant, on the basis of the said 
will, for the recovery of possession after establishment of their shikroi right/* 
and so on. And it concludes : “ That this case be decreed with costs in favour 
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of the plaintiffs, and that the plaintiffs do recover from the defendants posses- 
sion of the disputed mouzahs and the costs of Court and wasilat from this day 
until realisation, with interest at the rate of 6 per cent, per annum.” It is 
true that, if the plaint be read with technical strictness, the second plaintiff 
sues only in right of her adopted son ; but it does not seem to have been so 
understood by the J udge, who meant to give each of the ladies possession of 
half the property, and declined to try the question of adoption, because, 
whether the adoption wore proved or disjH'oved, Kalisundcri’s right to immediate 
possession remained. Their Lordships are not prepared to say that the Judge 
was wrong in taking this broader view of the question before him. 

An appeal was preferred to the High Court against this judgment, and it 
was reversed by the High Court on the ground that the testatrix only took an 
estate for life, and, therefore, was incomi^etent to dispose of the property by 
will ; but the High Court also treat the action as one brought for the purpose of 
establishing the validity of the will. The daughters of Cliandernioni (she hav- 
ing died before the last-mentioned judgment) a])pealed to the Queen in Council, 
and by Order in Council the judgment of the Higli Court was reversed, and the 
judgment of the Subordinate Court was affirmed. With respect to tlio judgment 
of the Subordinate Judge, their Lordships observe: “No dispute was raised as 
to the genuineness of the will of Kassiswari, or its validity to pass whatever 
interest she was capable of devising. The Subordinate Judge gave judgment in 
favour of the plaintiffs. The grounds of his judgment, which are not very 
clearly stated, would appear to be that, in his opinion, Chanderrnoni took an 
absolute estate under the sanad on tlio death of hei* mother ; but tliat, having 
elected to take under lior mother’s will and to admit the co-plaintiff to a half 
share of the estate, both the plaintiffs w^ere entitled to maintain the action 
against the defendant.” Their Lordships also observe that their decision was 
not intended to conclude any question between the co-plaintiffs. 

[ 491 ] The judgment of the Queen*in Council was sent to India to be 
executed, but in the meantime tlie defendant had acquired the interest of the 
plaintiff's in Chandermoni’s moiety, whereupon an application was made to 
Mr. Justice PoNTIFEX, on behalf of Kalisunderi, who claimed the other moiety , 
for an execution of the judgment of the Court of First Instance as far as that 
moiety was concerned. 

Mr. Justice PONTIFEX was the Judge appointed under the power, which had 
been previously conferred by Statute upon tlie High Court, to execute a portion 
of their jurisdiction, viz., that which related to enforcing the orders of the 
Privy Council, and other questions having to do witli the relations of the Privy 
Council to the Courts in India. That learned Judge refused to direct execution 
under s. 610 of Act X of 1877, which regulates the procedure for enforcing the 
execution of any order of Her Majesty in Council. That section is t<f this 
effect : “ Wlioever desires to enforce or to obtain execution of any order of 

Her Majesty in Council shall apply by petition, accompanied by a certified 
copy of the decree or order made in appeal, and sought to be enforced or 
executed, to the Court from which the appeal to Her Majesty was preferred. Such 
Court shall transmit the order of Her Majesty to the Court which made the 
first decree appealed from, or to such other Coui t as Her Majesty, by her said 
order, may direct, and shall (upon the application of either party) give such 
directions as may be required for the enforcement or execution of the same : 
and the Court to which the said order is so transmitted shall enforce or execute 
it accordingly in the manner and according to the rules applicable to the 
execution of its original decrees.” Mr. Justice PONTIFEX in a short judgment 
observes : “This is an application for the execution of a Privy Council decree, in 
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part, by one of two plaintiff's. The orij^inal Court passed a decree in favour of 
both the plaintiffs. On appeal to this Court that decree was overruled. One 
of the plaintiffs only appealed to the Privy Council, and on appeal to the Privy 
Council the decree of the original Court was restored, and that of this Court 
reversed. The Privy Council, in their judgment, expressly said they would 
not decide the rig' its of the plaintlfs, /)ilrr .sr. Subsequently the defendant 
who is ill p )ssos-.i()u [•P92j of the t)i-opcrt \ , bought the interest of the appealing 
plaintiff. The i)arl> who did not appci!, having ajiplied to execute the decree, 
has been irmt with two ohj(3ctions, the first under s. GIO of Act X of 1877, 
that that application could not ho granted because it was not accompanied by 
a cei tified copy of the decree of Her Majesty in Council ; but the defendant 
himself has got tliat certified copy, and, therefore, I think the objection under 
s. 610 cannot be sustained.” 

Their rjordshi[)s think it well, before ])rocoeding further, to say that they 
entirely agree with the learned Judge in this view, which was adopted by the 
Appellate Court. The practice witli resiDcct to the decrees of Her Maiesty in 
Council seems to he this : The original decree is given to the successful party, 
or to one of the successful parties, to the appeal. That is taken to India, and 
it is the duty of the ])erson to whom it is given, as ho is informed by a written 
circular, a copy of which has been read, to file that original decree in the High 
Court of Calcutta. That being done, the proper officer of the Court in Calcutta 
would be able to give a (jertified copy, or indeed the Registrar of this Board 
would be able to do the same. It seems that in this case the defendant got, 
through Chandermoni, whoso interest, as before stated, ho had taken, the 
original order. Ho neglected to file it, as he ought to have done, in the Court, 
and it was under those circumstances that Mr. Justice PONTIFEX held that a 
copy of that order, though perliaps not a certified copy, might be properly 
admtited ; and their Lordships think iio was right. The provisions of s. 610 
cannot be construed as restricting the only possible evidence to the certified 
copy, but as directory words with the* object of ensuring that proper informa- 
tion upon tlie subject of any Order in Council should bo supplied to the Courts 
in India. Mr. Justice PONTlFEX proceeds : “The other objection to the execu- 
tion of the decree of the Privy Council was that the decree of the original Court, 
upheld by the Privy Council, could only be executed as a whole, and not partly 
by one of the two plaintiff’s. Mr. Phillips relies on s. 231 of Act X of 
1877. Now the two plaintiff's claim under a will which is not free from 
difficulty. The Privy Council declined to construe the will as between 
the two plaintiffs claiming under it. 1 think, therefore, [493] I must 
refuse this application for execution, and the api^licant must be left to a 
regular suit to enforce her claim to any sliare of the property. ” From 
this order or judgment of Mr. Justice PoNTiFEX an appeal was preferred to 
the High Court. All three of the learned Judges of the High Court, the 
Chief Justice and the two Puisne Judges, were of opinion that Mr. Justice 
PONTIFEX had exercised a wrong discretion, and that he ought to have sent the 
case for execution ; but the Chief Justice was of opinion that no appeal would 
lie from the proceeding before him, and that his error co ild not be set right. 
The two Puisne Judges were of opinion that an appeal would lie under s. 15 
of the Royal Charter of 1865, which is in those terms : “ We further ordain 
that an appeal shall lie to the said High Court of Judicature at Fort William 
in Bengal, from the judgment (not being a sentence or order passed or made 
in any criminal trial) of one Judge of the said High Court, or of one Judge 
of any Division Court, pursuant to s. 13 of the said recited Act,” the said recited 
Act, with regard to this matter, having enabled the Court to. confer upon a 
Judge, or a division of the Court, the power of the Court itself. These learned 
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Judges held (and their Lordships think rightly) that whether the transmission 
of an order under s. 610 would or would not be a merely ministerial proceeding, 
Mr. Justice PONTIFEX had in fact eicercised a judicial discretion, and had come 
to a decision of great importance, which, if it remained, would entirely conclude 
any rights of Kalisunderi to an execution in this suit. They held, therefore, 
that it was a judgment within the meaning of s. 15. 

The Chief Justice was of opinion that it was not a judgment, and he seems 
to have based his opinion in a great measure upon tlio ground that, in his view, 
Mr. Justice PONTiFEX had no jurisdiction t * inquire at all whether or not 
Kalisunderi had a right to execution ; that his function was merely ministerial ; 
that all he could do, or ought to have done, was to transmit the decree 
of Her Majesty in Council to the lower Court for execution ; that ho 
usurped a jurisdiction which did not belong to him ; and that under those 
circumstances no appeal would lie. Their Lordsihps do not think that 
* Mr. Justice PONTIFEX can bo properly treated as having usurped jurisdiction; but, 
if he had, this would [494] have been a valid ground of appeal, and they 
are unable to agree with the Chief: Justice, that if a tiudgo of the High Court 
makes an order under a misapprehension of the extent of his jurisdiction, the 
High Court have no power by appeal, or otherwise, in setting right such a 
miscarriage of justice. 

It only remains to observe that their Lordships do not think that s. 588 
of Act X of 1877, which lias the effect of restricting certain appeals, applies to 
such a case as this, where the appeal is from one of tlio Judges of the Court to 
the full Court. 

The remaining question is whether Mr. Justice PoNTiFEX was right in 
I’efusing to make the ordei’ in question ; and their Lordships are of opinion that 
learned Judge was wrong. They are unable to subscribe to the doctrine that 
a decree can only bo executed as a whole and not partly by one of the plaintiffs — 
a doctrine, which, as pointed out by the fligh Court, would lead to the conse- 
quence that a defendant could prevent the execution of a decree by buying 
the interest of one of the plaintiffs. The effect of the judgment which had to 
be enforced was, in their Lordshijis’ view, as has been already expressed, that 
the second plaintiff, Kalisunderi, was entitled to possession of half of the 
estate in question. The defendant luid obtained tlie share of Chandormoni's 
representatives. As far, therefore, as tliat sliaro was concerne^d, ho was in no 
better position to dispute any right the plaintiff might have to execution than 
Chandermoni herself would have had ; and it appears to their Lordships that 
Chandermoni would have had no right in this suit to dispute, the title of the 
plaintiff to present possession of a moiety of the land. As a defendant he had 
no bettor rights. As against the plaintiff he was a wrong-doer ; and as against 
him she had an immediate right to possession. But it has been asserted that 
he had a right to have the question of the adoption by Kalisunderi dctoi'inined 
and that this question could not be determined in an execution proceeding, 
to which latter proposition their Lordships assent. But if the adoption 
were sot aside, still Kalisunderi would have a life interest in the property, 
and could maintain the action in respect of that interest. With this vieW; 
as already pointed out, the Judge of first instance found in her favour, 
declining to try the question of adoption, and it is his judgment which lias 
[498] now to be executed. Any possible hardship which the defendant might 
complain of in the present judgment operating as an estoppel .against him, 
or otherwise unfavourably to this trial of his question, should it ever arise, will 
be obviated by a declaration that the decree is to be executed in respect only 
of the share to the possession of which Kalisunderi is entitled under and by 


1048 



1-L.R. d Cal. 4d3 CRUItDRB <&;c. 1). RAtilSUI^DEIll t>EBI tlSS^l 

virtue of tho will, and that nothing in this judgment shall affect any right 
which the defendant may at any time have to question the validity of the 
adoption. 

Their Lordships will, therefore, humbly advise Her Majesty to afi&rm the 
judgment of tlie High Court, coupled with this declaration, and to dismiss this 
appeal with costs. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. Watkins d: Lattey. 

Solicitors for the Respondent : Messrs. Barrow lO liogers. 


NOTES. 

[I. ORDERS WHEN JUDGMENTS WITHIN LETTERS PATENT, SEC. 15 

The Letters Patent, Cl. 15, is not controlled bv sec. 588 0. P. C. 1882 : — (1901) 25 Mad. 
655 ; (1902) 4 Bom. L. U. 342 (349) ; (1903) 13 M. L. J. 497 (498). 

Tho following orders were held to bo judgments within the Letters Patent : — Orde 
remanding a case : — (1907) 13 C. W. N. 105 ; (1908) 35 Cal. 1096. Order refusing to set aside 
award (1899) 26 Cal. 361. Order refusing to stay issue of probate : — (1901) 5 C.W.N. 781. 

The following were held not to bo judgments : — Order refusing extension of time for 
furnishing security for the costs : — (1890) 18 Cal. 182. For preferring appeal : — (1906) 33 Cal, 
1323 : 10 C. W. N. 986 : 3 C. L. J. 545. Order refusing application under s. 169 of VI of 
1882: — (1895) 17 All. 438. Order di.'^missing appeal from order of lower Court remanding the 
case (1897) 20 3\Iiid. 407 ; see ako (1898) 22 Mad. 08 (81) : 8 M. L. J. 231 ; (1907) 13 C. 
W. N. 105 ; (1908) 35 Cal. 1096. Order for amendment of decree : -(1892) 14 All. 226 (230) : 12 
A. W. N. 14 F.B. Order refusing leave to appeal in formd pauperis : — (1889) 11 All. 375 : 
9A. W. N.70; but see 26 Cal. 361 (377). Order granting certiheato of fitness for appeal to the 
Privy Council : — (1890) 17 Cal. 456. 

II. INHERENT POWERS TO RECTIFY MISTAKES— 

See (1901) 28 Mad. 127 : 14 M.L.J. 436 ; (1900) 23 Mad. 517 ; (1896) 23 Cal. 680. 

III. PRIVY COUNCIL— ORDERS IN COUNCIL— HIGH COURT'S POWERS— 

See also 22 Cal. 971 ; 26 M.L.J. 185. 

lY. JOINT DECREE-HOLDERS-EXECUTION BY ONE OF PART OF THE DECREE— 

See per Bha.shyam Ayyoiigar (1902) 25 IMad. 431 (447) F. B ; (1905) 33 Cal. 306 : 10 
C.W.N. 297 : 3 C.L.J. 112 (no notice necessary where no possibility of prejudice against tho 
other decree-holder; also 18 Mad. 464 ; 23 Bom. 623; (1910) 7 T. C. 474 : (1910) P. R. 
61 : (1910) P.W.R. 90; C.P.C., 1908, O. 21, r. 16.] 
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[^9 Cal. 496 : 12 C.L.R. 292 : 7 Ind. Jur. 472] 

APPELLATE CIVIL. 

The 6th Dece^nher^ 1882, 

Present : 

Mr. Justice Mitter and Mr. Justice Norris. 


Base Kooer and others Plaintiffs 

versm 

Hurry Dass and others Defendants.'' 


Hindu Law — Mitahahara — Joint family trade— Alienation of ancestral 
property by some of the members of the family —Interact of adult 
son affected by sale in execution of a decree 
against his father — Parties to suit, 

A family, governed by Mitakshara law, carrying on a trade in the names ot some of 
its members, having become indebted to the defendants in a large amount in respect of 
advances made for the purposes of the trade, some of the head member.s of the family executed 
a bond in favour of the defendants for the amount due, and hypothecated certain family pro- 
perties which stood in their names as collateral security therefor. The amount not having 
been paid on the due date, the defendants brought a suit on the bond against the persons 
who had executed it, and obtained a decree which, howijver, did not direct that the properties 
hypothecated should be sold. In ('.xecution of that decree the interest of the judgment- 
debtors in the hypothecated properties, and in other family properties, were sold, and [ 496 ] 
wore purchased by the defendants, who, subsequently, under their purchase, obtained posses- 
sion of the shares of the judgment-debtors and cf tho.se of their sons. The decree not having 
been satisfied by those sales, the defendants brought a suit against the remaining head mem- 
bers of the family to have it declared that their hiterosts in the family properties were liable 
to satisfy the decree, and that suit also was decreed. Under the last decree the interests 
in the family properties of the judgment-debtors under that decree were sold, and were 
purchased by the defendants who subsequently obtained possession of the shares of those 
judgment-debtors and of the .shari’s of their son.s. Some of the .sons of the judgment-debtors in 
both decrees were adult at the time when the suits were institutcil. In suits brought, many 
years after the sales, by mombcr.'i of the family who had not been parties to the previous suits, 
to recover their shares in the family properties, held, that the interest of all the members of 
the family had passed on the sales. 

- Per Mitter, J. — There is no distinction in principle between the case of an adult son 
and-that of a minor son as regards a son’s interest in ancestral property being liable to pass 
on a sale of such property in execution of a decree against his father only ; but if an adult 
son proves that be would have been able to save the property oy paying off the debt out of 
bis private funds, if he had been a party to the suit, qiu&re, whether he should not be allowed 
to have the sale set asido on payment of the debt due under the decree. 

A son’s interest may pass on a sale of ancestral property in execution of a money decree 
against his father, but whether it does or does not pass will have to be determined by the 
circumstances of each case. 

Delay in bringing proceedings to impeach sales is a matter for consideration in deter- 
mining what interests pass on the sale. 

The suits out of which these two appeals arose were two of many 
brought by members of a joint Hindu family governed by Mitakshara law, to 

^Appeals from Original Dectoos, Nos. CO and 01 of 1881, agftiiiKt the decree of Baboo 
Mohondro Nath Bo^c, First Bubordimit^ Judge of Mozufforporo, in TirhoCt) datbd tho 
S)7Ul Decexttbor 1880. 
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recover their shares in the joint family properties which were in the possession 
of the defendants under purchases at sales in execution of decrees against some 
of the members of the family. 

The facts, and the questions arising in the suits, fully appear in the judg- 
ment of the Court. 

Mr. Branson and Baboo Ghunder Madhub Ghose for the Appellants. 

Mr. B, E, Tiuidale, Baboo Molmsh Ghunder Ghowdhry, and Baboo Darka^ 
nath Hooker jee for the Respondents. 

[497] The Judgment of the Court (MlTTBH and NoBRIS, JJ.), was 
delivered by 

Hitter, J. — The plaintiffs in those two suits are members of a joint family 
of which Chumun Lai was the com i non ancestor. Chumun Lai left six sons 
him surviving, viz., Behari Lai, Kanhya Lai, Sheo Lai, Domun Lai, Shoukhi 
Lai and Ainrit Lai ; but Amrit Lai may be left out of consideration, as he died 
without issue leaving a widow Rad ha Kooer. There was a question raised in 
the lower Court as to the date of the death of Chuman Lai, but the lower 
Court has found tliat it took place in 12G2 (1855). We concur in this finding. 
Of the descendants of the surviving five sons of Chuman Lai, it is sufficient 
for our purpose to state that Behari Lai had three sons, viz., Bhowani Pershad, 
Peary Lai and Gopal Lai, and that SJico Lai had a son named Durga Pershad. 
In the suit out of which appeal No. 60 arises, the plaintiffs are the widow and sons 
of Kanhya Lai, and the sons and wives of Bhowani Pershad, of Gopal Lai and 
of Domun Lai. In the other suit the plaintiffs are sons of Shoukhi Lai, 
sons and wife of Durga Pershad, and wives of Nuthoo Lai and Gopi Lai who are 
the sons of Peary Lai. In both those suits one Mohabir Pershad, not belong- 
ing to the family, has joined as plaintiff*. He is the benamidar of one Bun- 
wari Lai, a rich banker in the district of Mozuffcrpore, who has purchased a 
share of the disputed property from tl’io other plaintiffs. 

It appears that this family cari*ied on a trade of saltpetre in the names of 
some of its members. 'Die principal defendants in this case, who acted as the 
bankers of this family for a long time, used to advance money from time to 
time with which this trade was carried on. On the 26th November 1864 
there was an adjustment of accounts between the parties, and the sum of 
Rs. 24,283-15-6 was found duo to the defendants. On that date a cash loan 
of Rs. 9,716 odd annas 6 pie having been taken by the joint family, a bond 
for the consolidated amount for Rs. 34,000 was given by the head members 
of the family to the defendants. This bond was executed by Kunhay Lai, 
Domun Lai, Bhowani Pershad, and Gopal Lai. The reason for these four 
persons only executing the bond was that the properties, [498] which were 
hypothecated as collateral security In it, stood in their names. All these 
properties are situated within the district of Tirhoot. 

The money covered by this bond not having been paid on the due date, a 
suit was brought against these four jjersons. It was decreed on the 10th 
February 1866. The Court in its judgment found that the money was taken 
for the purpose of carrying on the family trade mentioned above. This decree 
was obtained in the District Court of Patna. There was no direction in it for 
the sale of the hypothecated properties. 

In execution of this decree the properties in dispute in this case, con- 
sisting of the hypothecated properties as well as certain properties which had not 
been hypothecated^ were brbfight to sale in the District Court of Mozufferpore, 
in the years 1866-67-68. Two df thdse sales, however, took place so late as in 
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the year 1871. The defendants who became the auction-purohaserd in these- 
sales took possession under colour of their purchase of the shares of their judg- 
ment-debtors as well as of their sons. 

The money covered by the decree not having been satisfied, the defendants 
brought another suit against the Viead members of the remaining branches of 
the family, viz.^ Shoukhi Lai, Durga Porsliad, Nuthoo Lai, Gopal Lai, and 
Oobardhun for a declaration that they were entitled to have the balance of the 
decree realized by the sale of their property. This suit was decreed in their 
favour on the 30th Juno 1868, the Court finding Miat the original debt, contracted 
under the bond of 26th November 1864, was binding upon the joint-family. 
Under this decree the remaining shares of the fannly properties mentioned 
above were brought to sale in the years 1868 and 1869. The defendant in 
these instances also became tho auction-purchasers, and, under colour of their 
purchase, took possession of the shares of their judgment-debtors as well as of 
their sons. 

Some of the sons of tho judgment-debtors in both these decrees were 
adults. The present suits were brought in February and March 1879, on the 
allegation that by these sales only the interests of the persons, who were defen- 
dants in these two suits passed, and that the ])laintiffs are entitled to recover 
back their si lares from the auction -purchasers. It will have appeared from the 
dates given [499J| above that tho suits were brought in some instances more than 
11 years after tho auction sales; and in no instance are tho dates of the suits loss 
than eight years from tho date of tho auction-purchase. The lower Court being 
of opinion that the original debt was binding upon tho whole family, and finding 
that there was long delay in bringing these suits, dismissed them with costs. 
The lower Court has also found that the majority of tho properties in dispute 
in this case wore acquired after the death of Chumun Lai. 

In those two appeals nothing has been urged before as regards the 
properties acquired after the death of Chumun Lai. With reference to the 
remaining properties two objections have been taken to the decree of the lower 
Court : First, that as regards tho plaintiffs who had attained their majority 
before the suits against their fathers were brought (and which suits resulted 
in the decrees of the lOch February 1866 and 30th Juno 1866), their shares 
did not pass by the auction sales ; secoiully, that as regards properties not 
hypothecated in the bond of the 26th November 1864, nothing but the interests 
of the judgment-debtors passed under the auction sales. 

With reference to these two grounds, tho learned Counsel for tho appel- 
lants has placed before us all tho decided cases bearing upon them, and has 
contended that tho balance of authorities is in favour of the contention raised 
by him. 

The only cases cited in support of tho first objection are Laljee Sahoy v. 
Fakeer Chand (1. L. R., 6 Oal., 135), and Upooroop Tewary v. Lalla Bandhjee 
Sahoy (I. L. R., 6 Cal., 749). 

The last-mentioned case does not, in our opinion, support this contention. 
It has rather a contrary tendency. Tlio facts of that case are that a Mitak- 
shara fatlier executed a bond hypothecating a certain ancestral property. He 
had at that time an adult son. Upon the mortgage bond, a decree was obtained 
against the father alone, and in execution of that decree the mortgaged 
property was sold and purchased by tho defendant, who, under colour of his 
purchase, took possession thereof. The son then brought a suit to recover 
possession of his share, and it was held that the mortgage [d 003 by the father 
would not be binding upon the son, unless it was shown that the son had 
either expressly or impliedly consented to it, and the case was remanded to try 
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that question. It is, therefore, an authority for the proposition that although 
an adult son may not have been made a defendant, yet if a particular property 
were property liable to be sold in execution of the decree which may have been 
passed against the father, the whole property would pass. This case, there- 
fore, instead of supporting the appellant’s contention, goes to show that where 
a property is liable for tlie debt contracted by th(3 father, it may be brought to 
sale in execution of a decree based upon that debt ; and that that sale would 
pass the interest of the son (whether minor or adult), notwithstanding that 
he was not made a party to the suit in wliich the decree was passed. 

The case of Latjcc Sahoy v. b'akcer Chanel (I. L. B., 6 Cal., 135) does to 
a certain extent sui>port the ai)pellant’s contention. There also a certain 
ancestral property had been mortgaged by a father, and it was proved that the 
mortgage had been made with the consent of the son, who was adult at the 
time of the mortgage. The suit upon the mortgage bond was brought only 
against the father, and, a decree having been obtained, the ancestral property 
was brought to sale. The purchaser obtained possession of it, and after nearly 
the lapse of twelve years the son brought a suit to recover possession of his share. 

Mr. Justice Ponttpex, in delivering judgment in that case, made the 
following observations : — 

“The result, in fact, seems to be that, (j 2 ia ancesti*al property, the son is as 
equally liable for Ids father’s debts if not incun-ed for immoral purposes, as for 
his own debts ; hut if the interests of an adult son were atfected by a decree 
against the father alonn, which, in our opinion, is not the law, the unreason- 
able consequence might bo that the son’s interest would be more liable for the 
payment of the father’s debt than for tlie debt and perhaps the prior debt of 
the son, for no creditors of the son could touch his interest without suing him.” 

No doubt this passage lends some colour to the contention that, in order to 
affect an adult son, tlie suit musj; bo brought against [301] him also; 
but the result of the decision shows that full effect was not given by 
the learned Judges to the dictum laid down above ; for they held that, as 
the son had stood by and allowed the mortgagee to believe that the mort- 
gage covei’ed the whole sixteen annas of the property, and then allowed him 
to take possession under his purchase, and to remain in unmolested possession 
for nearly twelve years, he was estopped from afterwards claiming his share 
in the property sold. 

These observations show that the son was bound by the mortgage 
because he had, by his conduct, allowed the mortgagee to believe that the 
mortgage would alTect the whole sixteen annas of the property ; but according 
to the dictum extracted above, a decree passed upon a mortgage bond binding 
upon the son would not affect him unless made a party to the suit. The con- 
duct of the son, therefore, in not bringing a suit for a period of eleven years 
and upwards, could not make the auction -purchase made by the mortgagee 
himself extend over the whole sixteen annas of the property if really its legal 
effect were to convey the father’s interest only. 

Therefore, although there are certain observations in this judgment which 
lend some support to the contention of the learned Counsel, the final result of 
the decision is that the adult son was held bound by the sale which was 
effected in execution of a decree against the father alone. Therefore, the cases 
cited by the learned Counsel do not support the objection taken by him. 

Then, apart from the decided cases, tiiero does not appear to us to be any 
difference in principle between the cases of adult and minor sons. It has been 
now conclusively held that an ancestral property in|lthe"posBeBsion of a father 
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and a son, whether an adult or not, is liable for the father’s personal debts, 
provided that these debts are not proved to have been contracted for immoral 
purposes. That beiiif^ tlio law, it is dillicult to iindeistand upon what ground 
the distinction between tlie case of an sidult and a minor son can be supported. 

In the case of an adult son, it may bo urged that lie ought to bo made 
a party to the suit, because that may enjible liim, in some cases, to save the 
family property by pacing the debt out of his own private funds, if he be 
])Ossessed of any. If a case like this be mad() out by an adult son in any suit, 
the question may arise C302] whether he shou d not be allowed to have the 
sale sot aside on the payment of the debt duo under the decree ; but that is 
not the case here. It is not saitl here that the adult sons, by reason of tlioir 
not having boon made parties, were de])rived of the opportunity of saving the 
property by paying off the debt. 

Beyond this, it does not a])poar to us that there is any other reasonable 
ground u])on which it can ho said that the law should, in tlio case of an adult 
son, bo difl’erent from what it is in the case of a minoi- son. The first ground 
taken before us, therefore, is untenable. 

As regards the second objection, it seems to us tliat the balance of autho- 
rities is against the contention raised by the learned counsel. 

The cases cited before us in support of this contention are Ruder 
Perkash Mi.s.ser v. Tiurdai Saraiu Saint (5 C. Ij. B., 112); Laljce Sahoy v. 

Fakeer Chaiid (T. L. li., i] Cal., l‘j/i) : Bhaiiwat Dassa v. (louri Kumvar 
(7 C. L. K., 218); and Jiamjdiid Siivih v. Deq iVarciin Siiu/li (f. L. li., 8 Cal., 
G17). 

When those cases arc narrowly examined, it appears tliat the only deci- 
sion which supports the contention is that of Ramphul Snujh v. Dry Narahi 
Sinyli, in the other three cases it is nut broadly laid down that in execution 
of a money-decree against tbo fatlua*. bis interest in the joint property can 
only bo brought to sale. Wluit has ]> 0 (*n*<leci(led in these cases is tliat, having 
regard to the circumstances of cacli ti ansaction forming ihe basis of each of 
those suits, what was sold was the intes’est of the father alone. 

The learned counsel relied very strongly u])on the judgment of the Privy 
Council in the case of DeeiulyaL Lai v. Jnqdeep Niinnu Sinyh (L. It., 4. f. 
A., 247: sc., T. L. U., ^ Cal., B)8). In the case of Uvihtra Prosad Tewary 

V. Ram Sdhay Lull (1. Ij. U., 8 Cal., iSDS), I have gone at some length into 
this question, and it seemed to me then, as it seems to me now, that 
what was decided by their fjordships in the Judicial Commitloo in the case 
[503] of Deend yal Lai v. Jnydeep Narahi was simply this, — that the interest 
of a mcniher of a joint Hindu family in joint property is liable to he sold in 
execution of a decree against him. On the other hand, there is a current of 
decisions showing that, in execution of a money-decree against the father alone, 
the whole family iiropcrty may ho brought to sale, and that, when such pro- 
perty is sold, the son cannot get the salo set aside, unless ho proves that the 
debt, for which ihe decree was passed, has been contracted by the father for 
immoral purposes. See Junnuk Kishoree Koonwar v. Ruqhoonumliui Singh 
(S. D. A., 1861, 213); Bahnokund v. Jhoona Ball (S. D. A., N. W. P., 
2 Sol. Ca., 469) ; Beer Persliad v. Doorga Persliad (W. li. 1864, 310) ; Budree 
Ball V. Kantoo Ball (23 W. Ri, 260) ; Anooragee Koocr v. Bhiigohutty Kooer (25 

W. R., 148) ; Luchmi Dai Koori v. Asvian Singh (T. L. R. 2 Cal., 213 ; 25 W. 

H. , 421) ; and Ponnppa Pillai v. Poppuvayangar (I. L. R., 1 Mad., 1). 

Many of those cases are based upon the decision of the Judicial Committee 
of the Privy Council in the case of Muddim T/iakoor v. Kantoo Ball (L. R. 1 

I. A., 321 ; s. c. 14 B. L. R., 187). 


4 CAL.— 132 
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It is said that this last-mentioned case is only an authority for the 
proposition that, whore a father inort^^agcs ancestral property, the son cannot 
recover his share of it unless it be shown tliat the mortgage debt was contracted 
for illegal purposes. 

The observations of tlie Judicial Committee do not w’arrant us in taking 
this narrow view of their decision. All that tliey say is that it was shown in 
that case that a Court of Justice had given a decree against him (the father) 
in favour of the creditor, and that tlie Court had given an order for tho parti- 
cular property to be put u]) for sale under the execution. A reference to the 
Paper Book before tho Privy Council will show that the decree was a simple 
money-decree ; that there was no reference in it to [304] any mortgage ; and 
that the sale was made in the ordinary way, there being no special directions 
given for the sale of the whole ancestral property. Then, again, the Judicial 
Committee expressly confirm the ruling in the case of Junnuk Kishoree 
Koonicar v. Ruijhnonnndun Sniqh (S. D. A., 1801, 213). In that case there 
was no sale in execution of a mortgage decree. The sales which were uphold 
in that case were all sales in execution of simple money-decrees. There is no 
ground, therefoie, for supposing that their Lordships of the Judicial Committee 
intended that the operation of the principle laid down in tho case of Muddun 
Thnkoor v. Kanton Lull (L. II., 1 I. A., 321, s.(\, 14 B. L. R., 187) should be 
restricted in its application only to sales in execution of decrees based upon 
bonds, under which ancestral properties are hypothecated. 

It being clear, therefore, that in each case it will have to be determined 
wliether tho whole ancestral property has been sold, and whether the sale can be 
impeached by tho son or not, there cannot he tho least doubt, having regard to 
the facts of the case before us, that the decrees made by tho lower Courts are 
correct upon tho sale pi*ocoedings ; there is not tho slightest doubt that the 
whole family property was sold. It is also clear that the debts, which were 
the foundation of tho decrees in execution of which tho properties wore 
brought to sale, wore debts contracted by the heads of the several branches 
of tho joint family for family purposes. Under these circumstances, and 
especially having regard to the length of time which elapsed between the dates 
of sale and the dates of the institution of these suits, wo are of ojnnion that 
the decision of tho lower Coin t is correct. We, therefore, dismiss both these 
appeals with costs. 

Aj)peals dismissed. 


NOTES. 

12 Cal. ; i All. 300 ; (1002) 4 Rom. L. R. 587 (594) as regards the consent of 
adult incjubers ; see also (1900)3 Roiu. L. R. 322 ; (1892) 20 Cal. 453; (188.3) 7 Bom. 
435 and the Notes to 3 C.il. 198 and 13 Cal. 21 in the LAW REPORTS REPRINTS.] 
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[^12 G.L.R. 251] 
[508] APPELLATE CIVIL. 


14th February, 1883, 

Present : 

Mr. Justice Wilson and Mr. Justice Maclean. 


Huro Prasad Eoy Chowdhry Plaintiff 

versus 

Chundee Churn Boyrageo and others Defendants." 


Enhancement of rent — Land let for purpose of clearinfj at certain rent. 

When land is let for the purpose of clearing jungle, or other rccliunatioii, and on this 
ground, or any other ground incntioiicd in the lease, a reduced rent is provided for the first 
few years, and it is said that the rent is to be at a certain rate as the full rent, such rent is 
not liable to enhancement. 

Baboo Eashbekary 01 hose and Baboo Bhobany Churn Butt for the Appellant. 

Baboo Sreenath Bass and Baboo Gyanendro Nath Boss for the Bespondent. 
The facts of this case sufficiently appear from the Judgment of the Court 
(Wilson and Maclean, JJ.) which was delivered by 

Wilson, J. — We think that in this case there is no ground for interfering 
with the decision of the Court below. 

The suit was for enhancement of rent of a liolding. It appears that the 
holding of the defendant was a tenure created under a certain amulnama. We 
must take it, the document itself not being before us, that the terms of the 
document are correctly stated in the jullgmont of the lower Appellate Court. 
It is there stated : “ It appeal's from the rubokaris and amulnama, dated 8th 

February 1849, that the land of this tenure was originally taken for the ex- 
press purpose of clearing jungles. .It Was a khalari land. After the abolition 
of salt-manufacture, it became covered with jungle. The autliorities thought 
it proper to let it out to the best advantage. As labour and capital must be 
laid out before this land could be brought into cultivation, it was thought fit 
to make a jungleburi tenure in favour of the defendants, the maximum rent 
whereof was fixed at 8 annas per bigha. Under the rulings in Watson v. 
Joggeshar Attah (Marsh., 330) ; [506J Golam All v. Gopal Lai Thakoor 
(15 B. L. B., 125 : S.u. 19 W. B., 141) ; and Soorasoondery Babcc v. Golam Ali 
(9 W. B., 65) ; I agree with the Court below in holding that this tenure is not 
liable to enhancement under the Bent Law.” 

Now, the question is shortly this : When land is let for the purpose of 
clearing jungle or other reclamation, and on this ground, or any other ground 
mentioned in the lease, a reduced rent is provided for the first few years, and it 
is said that the rent is to bo at such and such rate, a sum as the full rent — does 
that mean, as the words seem to import, that the full rent is to be the full 
rent as long as the tenure subsists, or is such a rent liable to enhancement 
under the provisions of the Bent Law ? We agree with the lower Appellate 
Court in thinking that the decision of the Privy Council in Soorasoondery 

* Appeal from Appellate Decree No. 1301 of 1681, against the decree of Baboo Krishna 
Mohun Mookerjoe, Second Sub- Judge of the 24-Pergiiniiah8, dated the 21bt April 1881, affirm- 
ing the decree of Baboo Gobind Deb Mookerjeo, Officiating Second Munsif of Diamond 
Harbour, dated the 26th Juno 1880. 
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Dabea v. (iolam Ah. (9 \V. 60) is an authority for holding that the 

former view is the true one, and that in tlie j)resent ca«e that rent cannot be 
enhanced. 

This appeal is dismissed with costs. 

Appeal (liamisHod, 


NOTES. 

[*SVr aJso (l‘)or>) I C. J.. J. 

[ 9 Cal. 506 : 12 C. L. R. 488] 

ArLMU.LA'IMl CLVJL. 

The Wlh Frtiruaru, liSSO. 

PjfM.SKNT ; 

Mh. Ji:sTicK Wilson and Mil Jlstick Maclkan. 

IVotah Cluindor Cliiu-kc'rhutty Auction -purchaser 

rcr.s//.s* 

Panioty deci’ee-holder 

and another Judgnient-iiohtor. '' 

Sale in iwrcnhon of drrrrr- Sritiini aside sale “ Saleable interest 
CiDil — Vroceduee Code (Act XIV of s. 1)1:). 

The fact that/ proix'rty .solrl in execution ol a deeret; is .siibji'ct to a laortgagfi upon which 
a decree has been obtained, wliich fact is nut di.scloscd prior t«) llu* proclamation of sale, is 
not .suilicient to enable an auetion-purc-h.i.ser ti» .s«‘t a.side the sale on the ground that the 
judgment-debtor had “ no saK .ible inhuvst *’ in the property, within the meaning of s. 313 of 
the Civil Procedure Code. « 

Nalianniil Maneari v. Sadut Ah (S C. Tj. U., 408), distinguished. 

This was an apjilication by an auction-purchaser to set aside the sale of a 
property sold in the execution suit on the ground that the right, title and interest 
of the judgment-debtor in tlie jiroperty had been mortgaged by him to one Iswar 
Chu rider CS07] Shalia, wlio liad obtained a decree on the mortgage, and that the 
fact of the mortgage was not revealed in the atlidavit whicli was filed on behalf 
of the decree-holder prior to tlie proclamation of the sale. The MunsiLV held that 
this was not a sullicient ground for an auction-purchaser to set aside a sale, 
considering that some rights lemained in the judgment-debtor, and tliat tliere- 
fore it could not be said tliat he had “ no saleable interest ” within the mean- 
ing of s. 313 of the Civil Procedure Code. 

The auction-purchaser appealed to the High Court. 

Baboo Hash Beharu (those for thi Appellant. 

Baboo /Buv Mohnn Chuckerbutty for the Resjiondents. 

The Judgment of the Court (WiLSON and Maclean, JJ.) w^as delivered by 

Wilson, J. — We think there is no ground for interf« ring with the order 
made in this case. The qiu-.stion is whether the Court helow ought to have set 
aside the sale in execution under the terms of s. 313 of the Procedure Code. 
That section says: “ 'Phe jmrcliaser at any such sale may apply to the Court to set 
aside the sale, on the ground that the person w'hose property purported to be sold 
had no saleable interest th jrein. ” It is said in this case that the judginontTdebtor 
had no saleable interest in the pro|)orty, on the ground that the property had 

* Appeal from Origimil Order No. 379 of 1882, against the order of Baboo Adifcya Cliundcr 
Chuckerbutty, Ofllciating Second ^lunsif of Putooaklially, dated the 30th September 1882, 
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been mortgaged, and that before the sale to the present appellant a decree in a 
suit on the mortgage liad been obtained. Wo are not prepared to lay down 
broadly the proposition that wlierovor there is a mortgage on the property 
and a mortgage decree has been obtained, there is no saleable interest in the 
iudgment-debtor. Wo are asked so to hold on the authority of tiie case of 
Naharviul Murwari v. SarJut Ah (8 C. L. K., 468). We do not understand that 
the Court there intended to lay down any such proposition. That case was a 
peculiar one in its circumstances, and tlie order made was a very special one. 
The Court did not set aside tlie sale as hotween 'he purcliasor and the decree- 
holder. It set aside the sale so far as to protect the purchaser, who, by reason 
of the mortgage, Jiad i)erhaps obtained no profitable interest in the property 
from having to pay the balance of his [ 508 ] jairchasc-inoney, after satisfying 
the decree-holder’s claim, into tlie pocket of the judgment-debtor himself. 
Tliat is a very diU'ei’ent case from the present one, which is a case between 
the decroe-liolder and purchaser, and not a case between the judgment-debtor 
and the purchase)-. That case, tlierefore, appeai-s to us not to govern this 
case. 

The appeal will be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[.SVc also 0 All. U17 (168) : 7 A.W.N. 0 ; 10 Giil. :]68 (.j7‘2) ; 1. A. 32, 37.] 


[ 9 Cal. 508 : 12 C.L.R. 255 ] 

APPELLATE CIVIL. 


'Jlie ‘^IsL FehniarUt 
Pkksent : 

Mu. .Justice Mitter anm) Mu. .Justice Eield. 


.Jutadhai'i Lai Defendant 

versus 

EiUghoobeer Persad and others Plaintills. ' 


Costs — Liahilitu of shares of viemhers of joint family for. 

Pending iin nppwil, Mu' pljxinl.iif, wlitj w.is the .ippellant, died, liMving oiu* iidnll and four 
minor sons. The ailult sou laosceuli'd tlio appeal, which was dismissed, as was Lhc suit 
in the Court bolow, with costs. The decrees for costs were sold by the defendant to a third 
jKirsuii, who caused cuitaiii property which belonged to the estate of the plaintiff to be sold in 
oxcoution. Ilcld^ in a suit by the minor sons to recover possossif)M of tlie shan'S in the property 
sold, that as all the sons were iiiti'restcd in the litigation all Iheir shares- were liable for the 
costs, and the suit was dismissed. 

This was a suit tn recover possession of certain lands. It appeared that 
one Jubhoo Lai Salioo brought a suit against one Dukhit Safioo for possession 
of a house and for rent. Tliis suit was dismissed with costs. .Jubhoo Lai 
Sahoo appealed, but died before the appeal was heard. Ilis eldest and only 
adult son, Mohal)eer Persad, prosecuted the appeal, which was dismissed with 

♦ Apponl from Appelhitc iXcivo, No. 2320 of 1881, against the di-crec of Baboo Kali Pro- 
sunno Mukorji, Second Sub-Judge of Sarun, dated tln3 1 1 th No\ ember 1881, revelling the 
decree of Baboo Tara Prortini no Baiicrjee, Sudder Mun.sif of that district, dated the 28th 
Juno 1880. 
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costs. Dukhit Sahoo sold tlio docreio for costs to one Jutadhari Lal. The 
property, the subject of the present suit, was sold in execution of the decree, 
and was purchased by Jutadliari Lal. The present suit was brought by the 
four minor sons of Jublioo Lal Sahoo against Jutadhari Lal, Dukhit Sahoo and 
Mohaboer Persad to recover four-Jiftlis of the fu’operty sold, on the ground 
that, as they had not been represented ui)on the appeal or in the 
execution proceedings, theii* shai*es in the proi)erty did not pass to the pur- 
[509]chaser, but only the share of Mohaboei’ Persad. The plaint contained 
the usual charges of fraud and collusion between the defendants. The Munsiff 
found that these cliargos were not proved, and held that the whole of Jubhoo 
Lal Sahoo’s share passed under tlie sale, and dismissed the suit. The 
Subordinate Judge reversed the Munsill’s decision, liolding that the share of 
Mohaboer Persad alone could be jifCected by the a\ecution proceedings. The 
defendant Jutadhari Jjal ai)peale(l to the High Court. 

Baboo Mnkash Chnndcr Chowdn/ for the Appellant. 

Baboo SaLifjram Siurfli for the liospondents. 

The Judgment of the Court (Mitter and Field, JJ.) was delivered by 

Mitter, J. — The plaintiffs are the minor sons of one Jubhoo Sahoo. 
It appears that Jubhoo Lal Sahoo had brought a suit against the defendant 
No. 2, in this case, vu:., Dukhit Sahoo, for recovery of possession of a house 
and for recovery of the rent due on account of that house. This suit was 
dismissed on the Dth of October 1871, and Jubhoo Lal was made liable for costs. 
Against that decree Jubhoo Lal preferred an appeal, and while that appeal 
was pending Jubhoo Lal died. The appeal was then prosecuted by Mohaboer 
Persad, who was the sole adult son of Jubhoo Lal, the other two sons, the 
plaintiffs in this case, being minors. The ap])oal was dismissed, and the 
appellant was made liable for costs. The decrees for costs passed by the 
Court of First Instance as well as by tjio Court of Appeal, having been sold by 
the defendant No. 2 to the defendant No. 1, Jutadhari Lal, the appellant 
before us, they wore executed, and the property now in suit was sold in execU' 
tion, and purchased by Jutadhari Lal himself. The present suit was brought 
to recover the share of the plaintiff's in the property sold, on the ground that 
they not having been represented either in the Appellate Court or in the 
execution proceedings, their shares were not affected hy the sale ; what passed 
under it was the share of Mohabeor Persad alone, who prosecuted the appeal, 
and against whom alone the execution proceedings were taken. There 
is no doubt in tins case that one of the decrees was against Jubhoo 
Lal himself. It is also the f.act that Jubhoo Lal had himself preferred the 
appeal which was subsequently dismissed, [510] it having been prosecuted 
after his death by his adult son, Mohabeor Persad. The original suit related 
to a certain iiroperty apjjertaining to the estate of Jubhoo Lal, and if the 
appeal had succeeded the plaintiffs would have shared in the benefit arising 
from that success. Under these circumstances, it is but just to hold that 
Mohabeor Persad prosecuted the appeal as the representative of the joint 
family, consisting of himself and his minor brother, who wer^. all interested in 
the result of that litigation. This is i)rec-isely the view which was taken under 
similar circumstances by their Lordships of the Privy Council in the well-known 
case of Bissessiir Lal Sahoo v. Liiclinms.sur Sing (L. R., 6. 1. A., 233). That 
being so, it seems to us clear that the view of the rights of the parties taken 
by the Court of First Instance is correct ; what was sold was the property of 
Jubhoo Lal, who was the real debtor. That he was the real debtor so 
far as the decree of the first Court is concerned admits of no doubt ; and, 
having regard to the circumstances of the case, it seems to us that, as to tho 
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costs of the Appellate Court, the real debtor was also Jublioo Lai, that is to say, 
that his estate was liable for these costs. The lower .\i)pollate Court, in deciding 
in favour of the plaintiffs, relied upon the Full llencli decision in Asmmathem 
Nessa Bibee v. Boy Imlchmopj^ut Sinr/h (I. Tj. R., 4 Cal., 142). That case 
seems to us to be distinguishable from tho present in many ways, but the 
principal and most striking distinction that appeal’s to us is this : There the 
original debtor was a Mahomedan, and the persons who were sued in that case 
after the death of the original debtor could not, as in a Hindu family, be said 
to have represented the particular heir whoso name was left out. It is 
sufficient to refer to this distinction in order iu show that tho principle laid 
down in that case cannot apply to the jiresent case. 

On the whole, we are of opinion that in this case wliat was sold was the 
property of Jubhoo Lai. 

We therefore set aside the decree of the lower Appellate Court and restore 
that of the Munsiff with costs. 

Appeal allowed. 


NOTES. 

[ Hce alKO 3 Rojn. L. H. 3‘22.] 

[ 12C.L.R.443] 

[511] APPliLLATE CIVIL. 


The lUh March, IHHIh 
Pkksknt : 

Mr. Justick Cunningham and Mk. Justice Maclean. 

Srinath Dutt J udgment-debtor 

versus 

Gopal Chundra Mittra and others Decree- liolders.’’* 

Sale in execution of decree -Debt secured by mnrtyaye of iinmovoahlc property — 
Civil Procedure Code (X of 1H77), s. 266. 

A debt secured by moiigngc of iiiiinoveablc property cannot be sold in execution of a 
decree under the provisions of the Civil Procedure Code applicabl(^ to moveable property. 

In this case in execution of a decree obtained by Goiial Chundra Mittra, 
the interest of Srinath Dutt, one of tho judgment-debtors in cei’tain property 
which had been mortgaged to him by one Ugendro Nath Dutt, was sold as 
moveable property. Srinath Dutt aiijdiod to have the sale set aside on the 
ground that his interest, involving as it did an interest in immoveable property, 
was not a debt such as could bo sold under tho provisions of the Civil Procedure 
Code relating to moveable property. 

The District Judge refused the application. He said : “ The argument by 
which this debt is sought to l)o converted into immoveable property is, so far 
as I understand it, this : that according to the Transfer of Property Act a 
mortgage is a transfer of an interest in immoveable pio])erty ; that under the 
Limitation Act “ immoveable property ” includes any interest arising out of 
land, and also in Article 144 puts any interest in immoveable property on 
exactly the same footing as immoveable property itself in resj^ect of limitation. 
The fallacy in this argument T think consists in looking upon a debt which is 

* Appeal from Original Order, No. 319 of 1882, against the order of J. P. Grant, Esq., 
Judge of the 24-Perg\innahs, dated the 7th July 1882. 
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secured by the plod^in^^ of laud as a bonefii} arisiuf,^ out of that land. Properly 
viewed it is an incumbrance on the land. For special puri)oses of limitation it 
may be advisable to put such an interest on the same footinj' as immoveable 
property, but this does not make them botli the same tiling. A debt remains 
a ficbt, howev'er much it may he luMlged round with safeguards and conditions, 
some of them involving land. Tin) language of s. Ob of the Civil Procedure 
Code on this point is clear; it sp(*aks of bonds Til 2] or other securities for 
money, thus clearly contemplating a mortgage bond." 

The District .Indge acooi'dingly dismissed the application. 

Si’inatli Dutt ai)peal()d fiom that decision to tlie High Court. 

Baboo JJlifi/jfDi!/ Churn Diiit for the A])pellant. 

Baboo JUininui MoJinn Doss for the Respondents. 

The Judgment of the Court (CUNNI NCIIAM and MACLEAN, JJ.) was 
delivered i)> 

Cunningham, J. ^rho (piestion to he decided in this a])poal is whether a 
del)t seeured by mortgage of immf)vt)ablo i)roperty has been rightly sold in 
execution of deei*eo, under the ]>rovisions of the Civil Procedure Code applicable 
to movoahlo i)roperty. 

The learned Judge below has regarded it mei*ely as a debt, and has hold 
that it was rightly sold as moveable ])r()i)erty. We fool some difficulty in adopt- 
ing this view. A mortgage is not merely a debt ; it rejiresents a substantial 
interest in the mortgaged proi)erty, on., the, riglit of selling it, under certain 
conditions, in I'oalization of the d(d)t. Tt is obvious that if the debt alone, 
aiiart from the security, is sold in execution, the full value of the mortgage 
will not ho realized. 1’he case does not appear to he expressly provided for by 
the Code. We think that in such cases there should be an attachment under 
s. 274 as well as under s. 2f)H. In the privstmt ease, as the debt alone was sold, 
a material irregularity pioducing substantial injury to the judgmeni-dobtor 
appears to liavo occurred, and the sale must bo sot aside under s. 311, and the 
purchase money refunded under s. 3 1 5. 

The appeal must he decreed with costs. 

Appeal allowed. 


NOTES. 

[ATTACHMENT OF MORTGAGE DEBT— 

Tlio prop'r procvduiv is to trc:it it as uiovojiblo propj'rty C.P.C. 190.S, O. 21, r. -10 
12 Cal. 540 ; 20 Cal. 805 ; 15 All. 1:31 : 20 Rom. :105 ; 10 Mad. ICO ; (1011) 22 M. L. J. 105, 
cmz/m 9 Mad. 5 ; 11 C.P.L.R. 5 (C). It is taiongh if it had bcpii treated as immovcablo 
property 10 ^lad. 100 (178).] 
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[818] APPELLATE CRIMINAL. 


The 27th February, 1883. 

Present ; 

Mr. Justice Mitter and Mr. Justice Field. 

Bongai and other' 
versus 

The Empress. 


Practice — Repeal of Act -Appeal to Court — Code of 

Criminal Procedure, Act X of 187 ii, s. 36 — Act X of 1883, s. 408 — 

High Court, Bevisional Jurisdiction. 

On the 9 th of Decern her 1882, a person was convicted under ss. 457 and 109 of the 
Indian Penal Code, and sentenced to three years* rigorous imprisonment by a Deputy 
Magistrate of Assam, exorcising special powers under s. 30 of the old Code of Criminal 
Procedure, Act X of 1872. The new Code of Criminal Procedure came into force on the 1st 
of January 1883. The prisoner presented an appeal to the High Court from the conviction 
and sentence above mentioned on the 2drd of January 1888. 

Held, byFlRLiD, J. (MiTTEU, J., expressing no decided opinion) that the case was 
governed by s. 408 of the new Code of Criminal Procedure, and that no appeal lay to the 
High Court. 

Held, by the Court, that the case was a fit *000 for the cxerciso of the High Court’s 
Revisional Jurisdiction, and should be dealt with under the powers conferred on the High 
Court by virtue of that juri.sdiction. 

In tJiis caso tlie prisoners were charged by the Deputy Commissioner of 
Assam with having committed offences under s. 457, ss. 457 and 109, and s. 411 
of the Indian Penal Code. The charges were proved to the satisfaction of the 
Deputy Commissioner, who sentenced the prisoners to three years* rigorous 
imprisonment on the 9th of December 1882. Tlie Deputy Commissioner was 
invested with powers under the provisions of s. 30, Act X of 1872. The 
prisoners appealed to the High Court on the 23rd of January 1883. 

Baboo Hurry Mohan Chuckerbutty for the Appellants. 

The following Judgments were dolivoi’ed : — 

Mitter, J. — In this case three persons —Bongai, Gouri Khan and Bcorai 
— were convicted under s. 457, coupled with s. 109, by an officer exercising 
the special powers vested in him under s. 36, Act X of 1872. They were each 
of them sentenced to throe [514] years’ rigorous imprisonment on the 9th of 
December last. An appeal was presented to this Court on the 23rd of January 
last, and on the appeal coming on for hearing before a Division Bench of this 
Court on the same day, the following order was passed : — “ The appeal is 
admitted, send for the record and issue the usual notices.” The case being 

* Criminnl Appeal, No. 40 of 1883, against the order of U, J.Peot, Ksq,, Deputy Cominis* 
sioner of Luckimporo, dated the 9th December 1889. 
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now called on heforo us to bo heard finally a question has arisen, — whether 
this Court is competent to hear this case as an appeal against the conviction and 
sentence of the lower Court. It appears, with reference to the provisions of 
the old Code, that the ])rovisions of the old Code and those of the new Code are 
not precisely the same. Under the old Code the test which determined the 
venue of appeal in cases like the present was whether the officer in the lower 
Court exercised the special i)owers mentioned in s. 36. In this case it is 
clear that the De])uty Commissioner against whose judgment this appeal has 
boon ])refoiTed, was exercising the special ])owers vested in him under s. 36 of 
the Code of 187t2. As Magistrate he could not pass the sentence which was 
passed in this case, and it is also apiiarent on the jiroceedings that ho was 
exercising the spcicial powers under tliat section. That being so, it is quite 
clear that under the old Code the appeal lay to this Court, but under the new 
Code the right of ap]ieal to tliis Court is restricted only to tliose cases in 
which the sentence passed by officers of tins descrijition, viz., officers vested 
with special iiowers under tlio provisions of s. 36, requires confirmation by a 
superior Court. Then, whether under tlie old Code or under the new Code, it 
is quite clear that the sentence which was passed in this case did not require 
confirmation by a su])erior Court. That being so, it is also quite clear that if 
the now Code applies, the appeal in this case would not lie to this Court. The 
last section of the new Code providers that all ])ending proceedings would be 
governed by it, and if tlie present case coidd be considered as a case 
pending on the 1st of January 1883, no doubt the new Code would have 
applied ; but, as already stated, the case was disposed of in the lower Court 
on the 9th December 1882. On the other hand, by s. 2 of the new Code, 
Act X of 1872 having heen repealed, and this appeal having been preferred 
on the 23rd of January, the appellants could not claim any right of appeal 
which they had under the old Code, [313] as that Code was not in force 
on that day. The section which deals with the right of appeal under the 
new Code is s. 408, and that section is to the following effect : “ Any 
pei’Son convicted on a trial held by an Assistant Sessions Judge, a District 
Magistrate or other Magistrate of the first class, or any person sentenced 
under s. 349 by a Magistrate of the (irst class, may appeal to the Court of 
Session. Provided that “ (a), when in any case an Assistant Sessions Judge 
or a District ^lagistrate passes any sentence which is subject to the confirma- 
tion of the Court of Session, every appeal in such case shall lie to the 
High Court.” The section says generally that any person convicted on trial 
by the oHicers abovemontioned iiiay appeal to the Sessions Judge, and in 
certain cases to the High Court. Therefore, I am inclined to think that the 
right of ai)peal in this case would bo governed by the provisions of the new 
Code. That being so, the ai)pellants, as a matter of right, would not be entitled 
to aj)peal to this Court ; but it seems to me that it is not essentially neces- 
sary in this case to decide this qiie^.ion, because whether the appeal lies to 
the Sessions Judge or to this Court, this seems to be a fit case for the exercise 
of the rovisional powers given to us by the new Code. It is, therefore, not 
necessary for mo to express a decided opinion on this poinJ, but treating the 
case whether as an appeal or under the rovisional powers vested in this Court, 
it seems to me that the conviction of the lower Court cannot stand. 

[His Lordship having gone through the evidence said] : — 

On the. whole,. I do not think that the <widence is sufficient to support the 
conviction of the prisoners. We accordingly set it aside and direct their 
immediate release. 
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Fleldf J. — In this case the appellants were convicted on the 9th of Decern^ 
her last by a Deputy Commissioner in Assam exercising the special powers 
which could be conferred under s. 36" of tlie Code of Criminal Procedure, Act X 
of 1872. That the Deputy Commissioner as District Magistrate was exercising 
these powers appears on the face of these proceedings, and with reference 
‘io the provisions of s. 270, Act X of 1872, it is also clear that the District 
Magistrate was exercising those powers because it ap))ears from the sentence 
awarded, viz., three years’ rigorous iminisonment, that such ofiicer was 
exercising such [616] special powers. As District Magistrate the Deputy 
Commissioner could only liave j)assed a sentence of two years’ rigorous 
imprisonment. This being so, it is clear that under the yu-ovisions of s. 270, 
just referred to, the appeal lay to the High Court, and not to the Court of 
Session. But it is to my miiul clear tliat the present Code, Act X of 1882, 
has altered the law. Section 408 of the jn-escnt Code enacts thus generally : 
" Any person convicted on a trial held by an Assistant Sessions Judge, a 
District Magistrate or other Magistrate of the first class, or any poi'son 
sentenced under s. 349 by a Magistrate of the first class, may appeal to the 
Court of Session, provided that when in any case an Assistant Sessions Judge 
or a District Magistrate passes any sentence which is subject to tlio confirma- 
tion of the Court of Session, every appeal in such a case shall lie to the High 
Court.” Now it is clear to my mind that the words “ District Magistrate” 
here include a District Magistrate vested with special powers under s. 30 
of the present Code. It is, therefore, clear that all cases tried by a District 
Magistrate so vested are, as a general rule, appealable to the Court of Session, 
unless in any particular case the sentence, being subject to the confirmation 
of the Court of Session, is appealable to the High Court. Now the sentence 
passed in the present case is a sentence of three years only ; that sentence, 
according to the old law, and to the now law, did not and does not require 
confirmation, and therefore it is clear to my mind that under the words of 
the present Code the appeal in this casd lay to the Court of Session, because 
the sentence passed was not subject to the confirmation of the Court of Session. 
The appeal was presented to the High Court after the 1st of January, and the 
question arises whether the High Court has jurisdiction to entertain the appeal 
so presented. It appears to me that the High Court, as a Court of Appellate 
Jurisdiction, cannot entertain this case as an appeal. Section 558 of the 
present Code relates to pending cases. Now this was not a pending case, and, 
therefore, it does not come within the purview of that section. Then it is con- 
tended that s. 6 of the General Clauses Act, I of 1868, will apply. It appears 
to me that this appeal cannot, within the meaning of that section, be termed 
a proceeding commenced before the roi)eal of Act X of 1872. The [617] 
proceedings on the original trial terminated on the 9th of Decemhor. The 
proceeding before us is an appeal, and no such proceeding w».s commenced 

• [Sec. 36 :— :Iji the territories subject to the Licult'iiiiut-Governor of the Punjab, and in the 
territories administered by the Chief Commissioners of Oudh, 
Powers with which the Central ProvincM-s, and British Burniah, in Ooorg, and in 
Deputy Commissioners and those yiarts of the other provinces, in which there are J>eputy 
Chief executive oflicers of Commissioner.^ or Assistant ('omiaissioners, the Local Govern- 
District may be invested. merit may invest the Deputy Commissioner, or other Chief Officer 

charg(>.d with the exeeutive administration of the district in 
criminal matters, with power to try as a M.igistrate all offences not punishable with death, 
and to pass sentence of imprisonment for .a term not exceeding seven years, including such 
solitary confinement as is authorized by law, or of fine, or of whipping, or any cnrnbiiiatiou 
of these punishments authorized by law; but any sentence of upwards of three years 
imptisonmozit passed by anysuclLjafficcr. shall bofSiubject to. the. confirmation of the - Sessious 
Judge, to whom such Deputy Commissioner is subordinate. Such Sessions Judge may 
either confirm, modify, or annul any sentence referred for confirmation.] 
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before us on the 1st of January. That being so, it appears to me that the 
case must come under the general language of s. 408, viz., that any person con- 
victed on a trial held by a District Magistrate may appeal to the Court of 
Session. That language is general ; it is in no way restricted to persons 
convicted after the Code came into operation, and it is sufficiently wide to include 
the cases of persons convicted before the new Code came into force. This 
being so, I am of opinion that the appeal in the present case ought to have been 
made not to the High Court hut to the Court of Session. 1 am, however, quite 
of opinion with my learned colleague that having regard to the distance of 
Assam from Calcutta, having regard to the mistakes that may probably be 
committed upon a change in the law, and moreover having regard to the facts 
of this particular prosecution, it is a proper case in which to exercise the revi- 
sional jurisdiction of this Court. This being so I liave concurred in hearing this 
case as a case taken up for revision. As to the remarks on examination of the 
evidence, and generally on the merits of the case which have just been made 
by my learned colleague, 1 entirely agree, and I think that these appellants 
musk be acquitted and discharged. 

Convictions set aside. 


[ 9 Cal. 517 : 12 C.L.R. 141 ] 

APPELLATE CIVIL. 

The 22nd December, 1883 
y, Present : 

^ Sir Richard Garth, Knight, Chief Justice, and Mr. Justice Mittbr. 

Ramkristo Bass' Plaintiff 

versus 

Sheikh Harain Defendant. 

Suit for rent — Landlord and tenant — Registered otuner, suit by, where the 
relationship of landlord and icna,nt is not shown to exist — 

Fteng. Act VII 1876, s. 78, 

The mere fact of a person being registered under the provisions of Bcng. Act VII of 
1876 as proprietor of the land in respect of which he seeks to recover rent is not sufficient 
to entitle him to sue lor it. 

[518] Where a landlord who was registered as owner of the land in respect of which he 
claimed rent, sued the occupier for such rent, but was only able to prove the fact that he 
was the registered owner, and was unable to 'how that the relationship of landlord and tenant 
existed, or that he had a good title to the C'ltate of which he w'as the registered owner : 

Held that the suit was rightly dismissed. 

This was an appeal under s. 15 of the Letters Patent against the decree of 
Mr. Justice O’Kinealy. The plaintiff in this and some analogous suit sued 
for arrears of rent in respect of the years 1283 to 1285 (1876 — 1878) for lands 
situate in a certain talook No. 170, of which he was registered as owner. The 
defendant denied that the relation of landlord and tenant .fsxisted, and alleged 
that for the particular lands for which the rent was claimed ho paid rent to a 
. third party named Omakant. 

. * Appeal under a. 16 of the Lhtlefd P:itent agditlst the decree of Mr. Justice O’Kinealy. 
dated the 13th September 1882, in apjieal ftdln'Aj^pclIatb Decree Ko. 1549 of 1881. 
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The Courtof First Instance decreed the suit, but the Subordinate Judge on 
appeal, holding on the evidence on the record that the relationship of landlord 
and tenant did not exist, reversed that decree and dismissed the suit. 

The plaintiff then preferred a special appeal to the High Court, and on 
the hearing of the appeal before Mr. .Tustice O'Kinealy it was contended that 
inasmuch as the plaintiff had got his name registered in respect of the land, 
the defendant holding the land was bound to pay him rent without any con- 
tract, express or implied, and that ho could sue him for rent. Mr. Justice 
0*Kinealy, however, held that if the relationship of landlord and tenant did 
not exist, the suit could not be maintained merely from the fact that he was 
the registered owner. It was further contended in special appeal that the 
Courts below should have decided whether the land in question lay within 
plaintiff’s lands or within the boundaries of tlie chak belonging to Omakant ; 
but the Court held that it was quite unnecessary to enter into the question of 
.the plaintiff’s title as against a party not on the record, when the other finding 
was sufficient to dispose of the suit. 

Several other questions were raised on behalf of the plaintiff s on Special 
Appeal, which are immaterial for the purposes of this report, and the Court 
after disposing of them held that on the facts, as proved, there was nothing to 
show that the relationship of landlord and tenant existed, and accordingly 
dismissed the appeal. 

[ai9] The plaintiff accordingly preferred the present appeal. 

Baboo Omakali Mukerjce appeared for the Appellant. 

Baboo Jogesh Chunder Bai for the Eespondent. 

The Judgment of the Court (Garth, C. J., and Mitter, J.) was delivered 
by 

Garth, G. J. — Tho plaintiff is tho registered owner of a revenue-paying 
estate under Beng. Act YII of 1876, and in this and other analogous cases he 
sues certain tenants of that estate to recover rent for the lands which they 
hold; and for the purposes of the question, which we have to determine, 
we must assume that he has proved no title to the rent which he claims, beyond 
the mere fact that he is the registered i)roprietor. The question is, whether 
that fact alone entitles him to recover rent from the defendants. 

The Court of First Instance considered that it did ; but the Subordinate 
Judge and the learned Judge of this Court have both decided against the plain- 
tiff. He now appeals to us relying on the language of s. 78 of Beng. Act VII 
of 1876. 

That section says that “ no person shall be bound to pay rent to any 
person claiming such rent as proprietor or manager of an estate or revenue-free 
property in respect of which he is required by this Act to cause his name to be 
registered, or as mortgagee, unless the name of such claimant shall have' been 
registered under this Act.” 

It is contended that under the provisions of that section the registered 
owner of a revenue-paying estate has a right to sue the tenants for rent, 
although he has not entered into any contract with them, and although he 
cannot prove a good title to the estate of which he is the registered owner. 

We think that the section does not say* or mean anything of the kind. 
It is true that the owner of the estate cannot sue for rent, unless Jie is registered', 
but it by no moans follows, tlult one who is not the true owner, can sue 
because he is registered. 

This point is very clear, and has been decided by this Court on several 
previous occasions. 
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Speaking? for mysolf 1 heartily wish it wore the law, that the registered 
owner, and the registered owner only, was entitled to sue [520] the tenants 
lor rent ; and tliat, not only as regards revenue-paying, but all otlier estates. 

Unfortunately, however, that is not the law at present; and we must there- 
fore dismiss this appeal with costs. 

It is admitted that the appeals, numbered 1550 to 1553 inclusive, will be 
governed by this decision. Those appeals, therefore, are also dismissed with 
costs. 

Aju^eal dismissed. 


NOTES. 

[ Si'c (18‘)5) 23 Ciil. 87 (LOi)) K 15. and 8 Cal. 853 supra, ] 

[9 Cal. 520 12 C.L.R. 209] 

FULLllENCH REFERENCE. 

TJie 9ih March, 188;i. 
rilESENT : 

Sir Richard Garth, Knight, Chief Justice, Mr. Justice Mitter, 
Mr. Justice McDonell, Mr. Justice Prinsep, and 
Mr. Justice Wilson. 


Ulfatimnissa alias Elahijan Bibi Defendant 

versus 

Hosain Khan Plaintiff. * 


Begistration Act (III of 1877), s, 19 — Unregistered bond — Evidence — Mortgage, 

An unregistered bcjiid containing a por.sonal undertaking to repay money borrowed, and 
also a hypothGcaiioii of land abovo Rs. 100 in value as security, may be used in evidence to 
enforce the personal obligation. 

This was a suit for money lent and interest. The plaintiff alleged that the 
defendant had borrowed from the plaintiff tlie sum of Rs. 2,500 on the 3rd of 
February 1878, and that on the same date she executed a bond, whereby she 
promised to pay the money within a year. The bond had been lost by the 
plaintiff before the institution of the suit, but on the trial secondary evidence of 
its contents was given by one of the plaintiff’s witnesses, who is thus referred to 
by the lower Appellate Court : “ He drew up a draft of the plaint to be filed with 
the bond before it was lost, and was plaintiff’s advisor at the time. He is therefore 
in the best position of all the witnesses to speak as to its contents. He says the 
bond contained tlicsc words : “ I prom* io to pay tlie amount of the bond peace- 
ably (dpoya) —if not, you will sell the property which is mortgaged, and you may 
then proceed [521] against my other prof)erty.” The defendant contended that 
the bond should have been registered, and, that not having been done, submitted 
that the plaintiff’s suit should bo dismissed. The Court of l-irst Instance gave 
the plaintiff a decree, which was affirmed on appeal, the Judge citing Mattaiigeiiey 
Dassee v. Ramnarain Sadkhan (I. E. R., 4 Cal., 83), and Krishto Lall Ghose v. 
Bonomalee Boy (T. L. R., 5 Cal., 611). The defendant appealed to the High 
Court on the ground {inter alia) that the lower Appellate Court was wrong in 
holding thnt the bond was legally admissible as evidence in the case. The 

* Full Bench Reference made by Mr. Justice Wilson and Mr. Justice Field, dated the 
6th September 1882, iu appeal from Appellate Decree No. 699 of 1861. 
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case came on for hearing before a Division Bench of the Higli Court (WILSON 
and Field, JJ.) who referred the point for the decision of a Full Bench, with 
the following remarks : 

Wilson, J. — The main question raised in this appeal is one upon the 
construction of s. 49 of the Registration Act (III of 1877). 

Tlie instrument sued on was not produced ; but the loss having been proved, 
secondary evidence was given of its contents. The exact terms ofc the document 
do not appear ; but the witnesses all agree that tlie document, whicli they call a 
bond, contained an acknowledgment of a loan of Rs. 2,500, a promise to 
repay the amount, and a mortgage of immoveable property to secure it. 

The suit is a personal suit to recover the money. And the question is, 
whether the document can be given in evidence in support of such a personal 
claim, it not having been registered. 

Section 49 says: “No document required by s. 17 to be registered shall 
affect any immoveable property, or confer any power to adopt, or be received 
as evidence of any transaction affecting sucli property or conferring such 
power.” 

The whole question appears to turn upon the moaning of theword transac- 
tion, Where under one contract and for one consideration two obligations are 
undertaken, one affecting land and the otlier not, is the whole one transaction 
within the moaning of the section ? Or may it be said that there are two 
distinct transactions, provided the obligation which does not affect land [522] 
be both intelligible and capable of performance without reference to the other 
which does ? 

Apart from authority, I see great difficulty in saying that the transaction 
means anything but the whole bargain. It is a familiar rule of construction 
that words not of a technical nature are to bo understood in their ordinary and 
natural sense unless a reason to the corUirary appear ; and I rather think that 
any one, not a lawyer, who had borrowed money on mortgage, and executed a 
mortgage bond, would be surprised if he were told that ho had boon engaged in 
two separate transactions. And the dilliculty is increased by the words that 
precede, — which say that “no document re<iuirod by s. 17 to be registered shall 
affect any immoveable proi)ei ty.” If the later words he read in such a sense 
as to make the word transaction ’ mean such part of the bargain as relates to 
land, it is not clear to my mind how they are to have any operation at all, or 
how they can apply to any case not already covered by the j)revious words. 

The authorities bearing upon the question appear to stand tlius : In Act 
XX of 186G, 8. 49,'" the words of the enactment were : “No instrument required 
by 8. 17 to be registered shall be received in evidence in any Civil Proceeding 
in any Court, or shall affect any property comi)risod therein” unless registered. 
Upon these words a Full Bench of this Court held that all that was forbidden 
was the reception of the document “in evidence as a document affecting an 
interest in land ” — L^ichiniput Sinqh Diujar v. Mirza Khairat Alt (4 B. L. 
R., (F. B.), 18). The same view was taken by the Madras High Court in Val- 
laya Padayachy v. Moorthy Padayachy (4 Mad. H. C., 174). The Bombay 
High Court followed these rulings, though in the first instance without wholly 
approving them, in Tiikaram Vitkoji v. Khandoji Malharji (6 Bom. H. C. 0. C. 

*[Sec. 49 : — No instrument required by scetion 17 to be registered shall be received in 
evidence in any Civil proceeding in any Court, or shall be acted 
Effect of non-registra- on by any public servant {is dedned in the Indian Penal Code, 
tion of documents required or shall alTcct any property comprised therein, unless it shall 
to bo registered. have been registei'ed in accordance with the provisions of this 

Act.] 
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134) ; and Sangappa Bin Ningappa v. Basappa Bin Parappa (7 Bom. H. 
C. A. C. 1). Tho section under wliich these cases were decided deals only with 
the effect and admissibility of the instrument, and says nothing about the 
transaction. 

The language of s. 49 in tho Act of 1871 was the same as that of the 
present Act. Under those Acts four cases, so Cd23] far as I am 
aware, have been decided. The case of Baja Balii v. Krishnarav Bam- 
chandra (I. L. K., 2 13oin., 273) came before GuEEN, J. That was a suit 
for damages for breach of a covenant contained in a document which also 
conveyed land. Tlie learned Judge held that, oven assuming the cove- 
nant not itself to affect land, yot, inasmuch as it could not be construed 
without referring to tho conveyance, effect could not be given to it. The 
question wliethcr a term not affecting land, if intelligible and capable of 
performance separately, could be enforced, did not arise. Tlie case of Mattongeney 
Dosseey. Bavinarain Sadkiian (1. L. K., 2 Cal., 33), came before Gahth, C. J., 
and Markuv, j. The hond was somewhat singularly worded, and some doubt 
was expressed whetlier it contained a personal promise to pay. But assuming 
that it did, the Court said : “ In tliis case tho document is not divisible. It 
discloses one transaction only, and that the transaction which the plaintiff’ 
must necessarily prove for tho purpose of making out liis case.'* And again it 
is said : “ The transaction was one and indivisible.” In that case I under- 
stand the Court as moaning by “ the transaction ” the wliole bargain. 

Tho case of Krishto LalL Ghosp v. Bouonialec Boy (I. L. R., 5 Cal., 611), 
came before MiTTEH and Tottenham, JJ. In tiiat case again there was a bond 
containing a covenant to repay a sum of money borrowed and a mortgage to 
secure it. It was hold that tho two things were separable, and that the money 
might be recovered. That decision seems to me to involve the view, that 
transaction means not the bargain, but that term of the bargain which affects 
land. 

It is true that tho loarnod Judges who decided that case distinguish it 
from that before Gahth, C.J., and Markby, J. ; but I feel great difficulty in 
seeing the distinction with sufficient clearness to enable me to say with 
confidence under which authority tho present case falls. 

In the case of Sheo Dial v. Brag Dal Misscr (1. L. R., 3 All. 229), a similar 
question came before a Full Bench of the Allahabad High Court. The defen- 
dant had executed a hond by which he C'534] bound himself to pay a sura of 
money borrowed, and hypothecated land as security. The Court held that the 
plaintiff could sue for the money, though tho bond was not registered. OLD- 
FIELD, J., in that case says expressly, and the other learned Judges seem to 
mo to say by necessary implication, that tho promise to pay and the hypothe- 
cation were distinct transactions. 

In this state of the authorities, the question being one of very general 
importance, I think the matter shouKi be referred to a Full Bench. 

The question which I propose to refer is, whether the absence of registra- 
tion is a bar to this suit. 

Field, J.— 1 concur in making this reference to a Full Bench. 

Baboo Srinath Dass and Baboo Grija Stinker Mozumdar for tho Appellant. 

Baboo Mohiny Mohun Boy and Baboo Makiind Nath Boy for tho 
Respondent. 

The Judgment of tho Full Bench was as follows : — 

Tho question we have to decide is, whether an unregistered bond, contain- 
ing a personal undertaking to repay money borrowed and also a hypothecation 
of land above Rs. 100 in value as security, may bo used in evidence to enforce 
the personal obligation. 
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The section on which the case turns is s. 49 of the Eegistration Act, Til 
of 1877. wliich says : “ No document required by s. 17 to be registered shall 


affect any immoveable property comprised therein or be received 

as evidence of any transaction affecting such i^roperty unless it has 

been registered.” 


In the previous Registration Act, XX of 1866, the corresponding section 
was s. 49, which provided that: “No instrument required l)y s. 17 to be 
registered shall bo received in evidence in any civil proceeding in any Court, or 
shall affect any property comprised therein,” if unregistered. 

Under that Act it was held by a Full Bench of this Court in Luchmipnt 
Simjh DiKfar v. Mirza Khairat Mi (4 B. L. K. fF. B.), 18), that a [d23] 1 ond, 
such as that in question, was admissible to ])rovo the debt. And the 
same view was taken by the High Courts of Madras, Bomliay and N.-W. 
Provinces Parhiachij y. Mnnrthy Padiiacliif (4 Mad. If. C., 174); 

Tukaram Vithoji v. Kkandoji Malharji (6 Bom., II. C. O. C., 174) : Saiujappa 
Bin Nhujappa v. Bttssappa Bin Panappa (7 Bom. H. C. A. C., 1); Sveta Knlauir 
v. Jiufimiath Persliad (4 Agra, H. C. 170). Tinder the Act, tlierefore, it was 
settled law for the wliole of India that an unregistered docuinuiit like the 
present was effectual and might he used in evidence to charge the person, thoiigii 
not the land. On a matter of such general importance, wo think wo ought 
not to hold the law to he changed, unless we see very clearly tiiat the Ijegis- 
lature intended to cliange it. But when the language of the two Acts is 
compared it is seen that the words of tlie later are not more stringent, but less 
stringent, than those of the earlier. 

We tliink also tliat in dealing with one of several Acts forming a consecu- 
tive seiies relating to tlie SM.me subject, like the Ihigistration Acts, we ought, 
as far as i)ossihle, to a])ply to the sections of the lat(U‘ Act the same method 
of construction which has been applied to tluj corresponding sections of the 
earlier. In tlie P^dl Bench case already referred to, the words “ shall bo 
received in evidence or shall affect ” fand were held to mean ” should he 
received in evidence as a document affecting ” land. We are apjilying exactly 
the same method of interpretation in holding that the words “ shall he 
received as evidence of any transaction affecting land,” mean, shall lie 
received as (widenco of any transaction so far as it affects land. And this we 
think is the true construction. • 

^riie view whicJi we thus take of the section renders it unnecessary to 
consider the(]uestion discussed in some of the cases, and in the referring order, 
whether a document of this kind cmhodios only a single transaction oi’ may 
properly ho said to contain two. 

Wo answer the (luestion referred to us in tlie migativo, and dismiss the 
aiqieal with costs. 

NOTES. 

[COMPULSORILY REGISTRABLE DOCUMENT WHICH REMAINED UNREGISTERED- 
EVIDENTIARY VALUE— 

Tho mortp:iig(;-(l(.*bt mav be provtMl lluTobv, tliougli it. is inadmissible for eiifercjiiR the 
sccuritv l.'i Mad. ; 11 0. L. U. IGU ; ‘20 limn. 6o8; A All. :) ; :J‘2 Mad. 4 10 : 1‘.) 'SJ. L. .1. 
584. 

It m. IV be used for evidciiciiig anv collateral purpose which does not ri‘r|ii ire r^^gist ra- 
tion : - 15 C. W. N. :375 ; 9 Bom L. 11.' 898 {(ontra 1900 P. R. 10‘2) c.tj., limitation, *20 Gal. 
884 ; receipt of money, 12 W. R. 4.85 ; nature, of pos.se.s.sion , 27 Bom. .515 {contra 17 M. Ij. J. 
4G9); extingutshrnent of mortgage, ‘28 Mad. 92 ; proving the contract, 12 ^lad. 505 ; 10 Cal. 
815; an agreement to lca.se being itself within the definition of lease w.is held b\ the Madra.s 
High Court to stand on a different footing : — (1910) ^I. W. N. 745 F. B.; .sec also 12 C. L. J. 
464 ; 14 C. W. N. G5. 

See also 18 All. 89 (90) ; (1891) P. U. 88 ; 4 L. B. R. 52 (.5:j). 

See also (1912) 40 1. A. 81, where an unregistered letter evidencing the mode of dealing 
with rents and profits between mortgagor and mortgagee was held inadmissible in evidence. j 
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[526] The IHth Dcccvihcr, 

Presknt : 

MK. JuSTK’K PHINSKP and UH. JUSTR’E PltlDT. 


Dassorathy Iliiri Chu ruler Mahapattra Plain till 

rersNs 

llama Krishna Jana and others Defendants. '' 


LuntUord and Truant Cuttack -Surborahni truures — Alienation irithout 
enuHrut of laud lard - Far/rit arc -A/ iruatiou hf/ nue of several 
ra-sharrrs ('haiujnai case made in plaint -Second appeal. 

'riu‘ iilii'ii.ition of ii siirltoi'iik iri in ('uttsick, and n fortiori the alienation of any 

portion of such tciniiv, is invalid witlioiit tlif‘ consent of the landlord. 

Assuming that tlu' sale of such a t(‘niirc would entitle the landlord to rc-enter as upon 
a forfeiture, the sale of a |)<»rtion lhen‘of hy one of several co-sharers would not work a 
forfeiture o! Mn* whole (eiinn*. 

A plaintifT was not allowed to alter his ease m second appeal. 

Tins was a suit for the recovery of possession of land. The jrlaintitl was 
the zamindjtr. The lirst seven defendants — called the Jana defendants-- were 
holders under him of a surhorakari tenure : th(5 eighth defendant, (xopinath 
Misser, was the lieir of a purchaser from sonu* cjf the Jami. defendants. 1'he 
plaintiff slaled that tlui Jana defendants luid partitioned the surhorakai'i 
tenure between them ; that afterwards the owners of some of the several 
shares purported to sell them to the father of the eighth defendant ; and he 
cliarged that l)y such partition and sale and hy each of them, tlie defendants 
had in law lost all their rights and interests in the holding, and were liable 
to he ejected. 

The Jana defendants, who severed in their defences, pleaded that they 
had a right to partition the laiuls between theinselves as they thought fit, and 
to sell any of such portions when partitioned. They also pleaded limitation. 

The Court of Kirst Instance gave the plaintiff a decree which was modified 
on appeal to the lower A])pellate Court. The Judge said: 

“ Of l;iti* yc-jirs, at liMst, tlic Courls of Orissa have always held the sur- [527] 
borakari tenure to he uidivisiblo and nmlieiiablc wichout the /aiuindar’K consent. 
Respondent quoted two rulings (piitc in point — Piuldotochnn Mnndlew Lukhnn Uurrwah 
(•2 S. J). A., IHGO, p. 10‘J), and Doorjodhun Doss v. CluH)fin Dnifc (1 \V. K., 3‘2‘2). The ruling 
quoted on the other side’ — Snddaninido Mo a. v. Noirraftam Mnifi ^8 B. L. R., 280) -is not a 
weighty one. 'riie question whether surhoraharis were capable of being alienated or not was 
not raised in the l<wver lA)Urt in that ciise, and no evidence was g’ven. A surborakari is not a 
inokuddaini, and no one in Orissa confounds the two. Mr. Rickci s clearly distinguishes 
between the two. ^fen'ly because the allowance made to tJie surborakar is called malikana, 

1 cannot conclude that he is malik ; the word malikana has a secondary meaning much more 
often used than its primary one. It is vci-n clear the plaintiff never sanctioned either the 
division or the alienation ; had he done so, si'paratfdy obtained receipts would have been 

• Appeal from Appellate Decree, Nos. ‘20*2.5 and ‘2*283 of 1881, against the decree of 
A. W. Cochn.n, Ksq.. Officiating Judge of Cuttack dated the .5th September 1881, modifying 
the decree .)f W. Wright, Esq., Subordinate Judge of that district, dated the 31.st 
December 1880. 
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forthcoming. I hold hia suit is within time, even though 1 do not agree with the lower Court 
that the Janaa should be ejected. He was not bound to recognize the division or the alienation 
in any way till his rights were affected. This suit has come out of the rent case of 1874. 

“The order of the lower Court as to khas possession I cannot coiifirin. The Jana dofoiid- 
ants may have acted vexatiousiy, but it has not been shown that they acted contrary to law, 
rr did really anything more than persist in fighting the /..imindar on the points at issue here 
now. They had perhaps some reason to think they could alienate. T ct'rtainly cannot say 
that they have plainly and certainly acted vexatiousiy. Appellant (j noted KasJiennth Pmvee 
V. TiUkhmonec Persluui (ID W. R., UU), and Siuldifc Ptirira v. Hoistub Punra (1*2 H. Ij. R., 
84: 15 W. R., 2G1). Both are in point. I modify the lower Court’s order, and, while 
allowing the Janas to remain in x^ossession, set aside Uie alienation, and declare that the 
division of the tenure is not legal without the* landlord’s coiiscnt.” 

The plaintiff appealed to the High Court on the grounds that lie was 
entitled, on the facts found by the District Judge, to a deertie for possession ; 
that on the question of forfeiture, the Judge had mistaken the nature of a 
surborakari tenure ; and that had he taken a correct view of the nature of the 
tenure he would have held that the defendants had forfeited their rights 
tlierein. 

Gopinatii Misser also appealed against that portion of the decree setting 
aside the sale to his fatlier. 

Baboo Nil Mad huh St* it for the Ap[)ellant. 

[528] Mr. TiridaUi and Baboo Ohhoij Chum Hone for the Uespondents. 

'fhe Judgment of the Court (PiUNSEl* and PldOT, JJ.) was delivered by 

Prinsepy J. — We think that the conclusion arrived at by the lower 
Appellate Court is correct. 

Any acts of one or more of several joint tenants which possibly might 
operate as a forfeitui'e of tenancy, would not entitle tlie landlord to exact that 
penalty as against all the tenants ; moreover the plaintiff’ zamindar's case has 
throughout been that the tenure cannot ife split uj) by any arrangement among 
the tenants as between themselves, and tliat he is not bound to, and will not 
acknowledge tiie validity of, an> such arrangement by which separate specific 
rights are created. 

We cannot now allow him hi second appeal to alter his case and to claim 
a forfeiture on any specific sliares of the joint tenancy so as to entitle him to 
recover khas possession of those shares. The landlord’s appeal must therefore 
bo dismissed. 

The appeal of the assignee of the rights of some of the sharers must also 
bo dismissed, as it has been found on the authority of reported cases that the 
alienation of a tenure of this descrix)tion (a stu Umikaii tenure) in Cuttack, and 
a fortiori any portion of it, is invalid without the consent of the landlord. 
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Thn. >i7th Fehntarn, IHHii. 

Present : 

Sir Richard (iARTH.Kx., Chief .Icstice, and Mr. Jcstice Mitter. 


IToni ChuiKler Sooi* Plaintiil 

vevstiH 

Kally Cluirn Las Defendant.'* 


Eridnicc. Act (I of s. Morlijatjc — Sole — i'ondnct of j>ftrtics 

Ond evidence irlien ndniissihle to prove llnd on apparent sale 
is (I nnirltjttiie -Adinissihilittj af pa) ol evidence 
to rnri/ a irntten coni) act. 

Tin; defendant, in answer to a suit liv tlui plaiiitilT for possossicni of cortaiii land alleged 
that the kc'.hala, which purported to he an out-and-out sale in favour of the plaintiiT, and on 
which the .pl.iintilT hasi‘d hi"; title to the property, w.is intended by the parties to operate onh 
as a mortgage ; and to prove such .litigations tendered ovidiUiee of the cireiinistaneos under 
[529] which the kohala was exeeuti'd, and of the conduct of the parties to show that the 
document had all along Imhmi treahsl as a mortgigo and intended to oper.ite as such. 

Jfehl. that such evidence was .idmis.sihle. 

ileht aUo that s. ‘.hi | of the Indian E\idenec Act made no alteration in the law as laid 
down in Kashi \ath Chatierjee v. ('hnmli fV/mnn iiano'Jo (Ih L. H., Sup. Vol., .‘3HS ; S.C., T) 
\V. R., r»‘2), hut is in aeeordance with W'hat was diKjided m that eas(*. linkm Jjakslntam 

•Appeal under s. I.*! of the la tters Patent against the decree of T^Fr. Justice FTFiLD, dated 
tin* 21st July IMS2, in appeal from Apiiellatii Decree No. 195JJ of 18H1. 

1 [Sec. R2 • When the terms of any such eoiitraet, grant or oth(*r disposition of property, 
or auN matter rtH|uired by law to he reduced to the form of a 
Evclusion of evideiici* of docunn*nt, have been proved according to the last section, no 
oral agreenn*iit. twidenct* of anv oral agreement or statement shall he admitti’d 

as l)etw'een the partn*s to any such instrument or their repre- 
sentativi*s in interest, for the [iiirp )sc of contradicting, varying, adding to, or .subtracting 
from, its teiiiis : 

pKiri.so (1). Anv fa<'t luav be proved which would invalidate :iny document, or which 
would eiitille anv ])erson to any decree or order relating thereto ; such as fraud, intiinidation, 
illegality, want f)f due execution, want of capacity in anv contracting party, want or failure of 
eimsidcratitin, or mistake in fact or law. 

Prariso (2). 1’he existence of any separate oral agreement as to any matter on which a 
documeiiL is silent .ind which is not inconsistent with its terms, may be proved. Tn considering 
whether or not this pr<Jviso applies, tin* (’oiirt shall h.ive regard to the degree of formality 
of the doeinnent. 

Pmrisa (.‘3). -The cxisti'iici- of any s. parato oral agreement constituting a condition 
precedent to the attaching <jf anv oliligation under any such contract, grant or dist)osition 
of propi'itv, may In* proved. 

/bori.so (1). 'I'he c\isLeiu-e of any distinct subsequent oral agreement to rescind or 
modify any Mich contract, grant or disposition of property, may be proved, except in cases 
in which such eontrae.t grant or disposition of property is by law required to be in writing, 
or has lieen registered according to the law in force for the time being as to the registration 
of documents. 

J*rt)visa (5). —-Any u. sage or custom by which incidents, not expressly mentioned in any 
contract, are usally annexed to contracts of that description, may be proved: Provided that 
the annexing of such incident would not be repugnant to, or inconsistent with, the express 
terms of the contract. 

I^rorisn (Vi ). — Any fact may be proved which shows in what manner the language of a 
document is related to existing facts.] 
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Gavimln Kanji (I. L. R..4 Bom. 594) followed; Ham Doyal Bajpie v. IJera Lnl Paray 
(3 C. Tj. R., 386) ; and Daimoddee Path v. Kaim Taridar (1. L. U., 6 Cal., 300 ; 8.C., 4 C. L. 
K., 419) dissented from. 

This was an appeal under the provisions of s. 15 of the Letters Patent 
against the decree of Mr. Justice Field. 

The plaintiff sued to recover possession of 2i bigas of land under a kobala 
dated the ISth Aughran 1285 (3rd December 1878) executed in liis favour by 
the defendant. Tlie defendant, while admitting the execution of the kobala, 
pleaded that it was only a mortgage transaction, and that the mortgage debt 
had been paid. Tlie only question for trial was whetiior tiio transaction was 
an out-and-out sale, or only a mortgage. 

The document on the face of it purported to be an out-and-out sale, but at 
the hearing of the case before the Court of First Instance the defendant offered 
to adduce evidence to prove tliat there was a contemporaneous vei’lial agree- 
ment that the property would be reconveyed on repayment of the consideration 
money. This was objected to under s. 92 of the Evidence Act. 

The Munsif held that, tliough evidence was not admissible to vary the 
terms of the kobala, still it was open to the plaintiff to show by the surround- 
ing circumstances that the transaction, though called an absolute sale, had all 
along been treated by tlie parties as a conditional one ; and he held tliat this 
view was supported by the Full Bench decision in Kashi Nath Chattpvjre v. 
Chaiuli Charan Bauerjee (B. L. R., Siq). VoL, 383 ; s.(\, 5 W. R., 02), and 
that the law had not been altered by s. 92 of the Evidence .\ct — Bam Doyal 
Snn V. Bad ha [330]lxVrf//i Sen (25 VV. R., 107). ITe, therefore, allowed the defen- 
dant to adduce evidence witli regard to such circumstances, and found as a fact 
that the defendant had all along remained in possession of the land ; that the 
value of tlie land was far in excess of the sum mentioned in the kobala which 
was only Rs. 18 ; that that amount had been tendered by the defendant to the 
])laintiff’ but had been refused, and that the defendant had accordingly 
deposited it in the Judge’s Court within a few months of the date of tlie 
transaction ; that the defendant’s homestead lands were compri.sed in the 
kobala, and that there was no iwovision in the deed for his remaining in 
possession, and that shortly after the date of the transaction the defendant 
had erected a house, value Rs, 25, on the land. He further found that the 
custom of executing a kobala for a conditional sale was still in existence in 
the districts. On these grounds he decided tlie issue in favour of the defen- 
dant, and dismissed the suit with costs. 

The plaintiff’ then appealed against the decree on the ground that the 
Court below had erred in admitting the evidence objected to, and on aiipeal 
relied on tho cases of Ba7n Doyal Bajpie v. Hera Lai Baray (3 C. L. R., 38G) 
and Daimoddee Paik v. Kaim Taridar (1. L. R., 5 Cal., 300:S.r’., 4 C. L. 
R., 419) as showing that the Court below had erred in admitting the evidence 
alluded to. The Subordinate Judge, however, considered that s. 92 of the 
Evidence Act had made no diff'eronce in the law, and following tho decision in 
Baksu Lakshmau v. (rooinda Kanji (I. L. R., 4 Born., 594) held that the 
decision of the lower Court was correct, and accordingly dismissed the appeal 
with costs. Tho plaintiff then specially appealed to the High Court, and 
the appeal was hoard by Mr. Justice Field who delivered the following 
judgment : — 

The only ground of appeal urged in this case is that the Courts below have 
erred in law in admitting evidence of a contemporaneous oral agreement varying 
tho terms of the Kobala. 1 think it quite clear that tho Courts below did not admit 
evidence of a contemporaneous oral agreement varying the tei ins of the kobala. 
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[831] What tlioy did admit was evidence of conduct subsequent to thekobala, 
showing that the ])arties had waived the arrangement incorporated in the 
kobala, and had, by mutual agi*eement evidenced by conduct, treated the 
transaction as a mortgage. The very fact that the jdaintiff did not get posses- 
sion upon tlie execution of the kobala was pregnant evidence to show tliat the 
jiarties never treated the transaction as an out-and-out sale. The Munsif 
says in his judgment: ‘'Though evidence was not receivable to vary tlie 
terms of the kobala, I was ol opinion that it was open to the defendant to show 
by surrounding circumstances that tlie transaction, though called an absolute 
sale, had all along been treated as a conditional one only.” The Subordinate 
.liidge, though not using equally precise language, has confirmed this judgment 
of the Munsif. 1 see no reason to interfere, and T dismiss the appeal with 
costs. 

The riaintitT then preferred this appeal under s. 15 of the Letters Patent. 

Haboo Siirofia Churn Mi it or appeared on behalf of the Appellant. 

Jbiboo Troilnkhj/n Nalli Milter for the Kespondent. 

The Judgment of the Court ((t.AIITH, C.J., and MiTTEH, J.) was as 
follows : 

Garth, C. J. In this ease the jdaintifi* (ajipellant) sued for jiossession of 
bigas of land, which he claimed to have purchased alisolutely fiom the 
r(?spon(lent under a kobala, dated the iiSth .\ughran 1285 (iird December 1878). 

The respondent admitted the kobala, but contended that the transaction 
h(^tween the phiintil’f and himself was a mortgage only. 

In su])p(>rt of this view, the defendant relied partly upon oral evidence of 
the transaction, and partly upon the conduct of the parties, more especially 
the fact that the plaintill' had never taken possession, although the kobala was 
date<i the ‘Ird December 1878, and this suit was not brought until the year 
1880. 

He also relied ui)on the further fact, that the sum of Bs. 18, [532] which 
was admitted to he the consideration for the kobala, was scai’cely one-fourth 
the value of the inoporty. 

The plaintitT all along objected to the reception of these facts in 
evidence u])on the ground that the defendant was precluded by s. 92 of the 
Evidence Act from bringing forward any evidence to vary or contradict the 
terms of the kobala. 

The lower Courts, however, have admitted the evidence, and have gone 
into all the circumstances of the case ; both holding that, although parol 
evidence, as a rule is not admissible to contradict or vary the terms of a 
wi'itton agreement, yet that, in a case of this kind, the Court is bound to look 
to the surrounding circumstances, and to the acts and conduct of the parties, 
for the purpose of ascertaining whether that which appears upon the face of 
the deed to be an absolute sale, had been treated by the parties and intended 
by them as a conditional sale only. In support of this position, both Courts 
relied upon the Full Bench case of Kashi Nath Chatterjee v. Chandi Charan 
Ikinnerjee (B. L. R. Sup. Vo!. 383 ; S.c:., 5 W. R. 68). 

The learned Judge in this Court, although putting the case upon a some- 
what different ground, has confirmed the judgment of the lower Courts. 

It has now been argued before us that, although the Full Bench case 
above referred to established the law in the year 1866, s. 92 of the Evidence 
Act, which was passed in 1872, must be considered as having overruled the Full 
Bench decision ; and that the cases of Ram Doyal Bajpie v. Hera Lai Paray 
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(3 0. L. B., 386), and Daimoddee Paik v. Kaim Taridar (I. L. R. 5 Cal., 
300 ; S.C., 4 0. L. R., 419) have decided that s. 92 of the Evidence Act has 
so altered the law. 

If I could see any ground for supposing tliat the Full Bench case is not 
law at the present day, or that s. 92 of the Evidence Act eitlier made, or 
intended to make, any alteration in the rule of evidence which ju’evailed hero 
before the Act was passed, and which was recognized as law in the Full 
Bench case, 1 should consider that our jn-oper course was to refer the ciuestion 
to another Full Bench ; hut when I look to the language used by Sir Barnes 
[533] Peacock in that case, it seems to mo that s. 92 of the Evidence Act 
lays down in terms the same rule as Sir Baenes Peacock then stated to be 
the law. 

And the ju'inciplo upon which the judgment in the Full Bench case 
proceeded is one which, in my opinion, is perfectly consistent with that rule. 

It is a principle which has constantly been acted upon by Courts of 
Equity in England, as well as by the Courts of this country ; and notably by 
the Bombay High Court in the cases of Hasha Khaiid v. fJosha Preiuajc 
(unreportod), and of Baknu Lakshmaii v. Govinda Kanji (I. L. K., 4 Bom., 
594). 

In the latter case there will be found an excellent judgment of Mr. Justice 
MelviIjL, in which he very clearly explains this principle of etpiity, and the 
mode and the circumstances under which it may be applied. 

T quite agree with that learned Judge, that the true ground upon which 
tlie equitable jurisdiction of the Court proceeds generally in cases of this kind, 
is that of fraud, and this (as Mr. Justice MELVILTi observes) is very clearly 
stated by L. J. TURNEli in fjincoln v. Wnqhf (4 De (4. and Jones, 16). 

That was a case in its circumstances very similar to the i)resent. Wright 
had brought an action of ejectment against Lincoln to recover certain land, 
which the latter had conveyed to him by a deed, which api)eared on the face 
of it to be an absolute conveyance. Lincoln then brought a suit in equity to 
restrain the ejectment, on the ground that the transaction was in jeality 
a mortgage; and he relied in supi)ort of that contention, partly upon a parol 
agreement, and ])ai tly upon the acts and conduct of the parties. |j. J. 
Tijknmr says : “ The princi|)le of the Court is, that the Statute of Frauds was 
not made to cover fraud. If the real agreement in this case was that, as 
between the plaintiff and Wright, the transaction should be a mortgage 
transaction, it is in the eyes of this Court a fraud to insist on the conveyance 
as being absolute ; and parol evidence must be admissible to prove the fraud.” 

The main difference between that case and the present is, that there the 
question arose u])on a bill filed in equity to restrain the [334] ejectment, 
whereas here it arises in tlie form of an equitable defence to the ejectment 
suit. 

Another very ordinary form in which the same ])rinciple is recognized 
and acted upon, is in suits to alter or reform deeds of conveyance, upon the 
ground that they were not drawn up in accordance with the true intention of 
the parties. Suppose, for example, that the present defendant on hearing that 
the plaintiff was about to treat the kohala as an absolute sale, had brought a 
suit to have the deed reformed in accordance with what he contends to have 
been the true arrangement between the parties, the only way in which he 
could establish his claim in such a suit would be by showing what the real 
transaction was, and how the circumstances of the case and the conduct of 
the parties were in accordance with his view of the matter. The ground of 
such a suit would be fraud or mistake ; and that fraud or mistake might be 
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sot up as well hy way of defence to a suit like the present, as in a substantive 
suit to alter or reform the conveyance. 

It is remarkable that jn tlio Full Jiench case of Kashi Nath Chatterjoe v. 
Chandi Charan Bane.rjae (B. L. B., Sup. Vol., 383 ; S.C. 5 VV. R., 68), already 
referred to, the two facts which were mainly relied upon as showing that the 
transaction was a mortgage instead of a sale, are the same which are relied 
upon in this case, namely : (1st) that possession was not given to the 

purchaser at the time of sale, and that he never sought to obtain possession 
until long afterwards ; and (‘2nd) that the considtiration mentioned in the deed 
was a very small sum, as compare<l with tlie soiling value of the property. 

I think, therefore, that we jp-e hound by the authority of tlie Full Bench 
case to confirm the judgment of the Court helow ; and it seems to me that we 
are not constrained, hy any of the authorities lo which our attention has boon 
called, to refer the (piestion to a Full Bench. 

As my learned hrothor agi-ees with me in this view, the Appeal will be 
dismissed with costs. 

ApfjraL dismissed. 


NOTES. 

[EVIDENCE ACT, SEC. 92 EVIDENCE OF CONDUCT ETC. 

Onil cvidrni i' uf iiitc'iiLion to show a ssi Io-fl(*f*cl to be onh a iiioi tt;ajio-(lL!L'(l, was hrld in- 
adiiiissililr : llallnshen w iHUfije (‘Jli AIL MO, P. 0. : 10 I. A. Ml. P. (J. “ ft is no more 
|H*rinissil)Ic in India than it is m this c-oiintrv to contradict or vary tlu* 4*xprc.ss and unambip[a 
ous terms of .1 written instrument by reference to ])n'liniin:irv negotiation.'^ or previous 
conversations. Tin; Indian Kvidcncc .Act is clear on the point.” 

.\s reganls tho adniissibiliU of cNidene-c of rontemporauvon'i eondnet tberci is miu'h dilTcr- 
cn«‘e of eondnet : ‘iS ('al. ‘25(i and ‘2H7 ; *25 C'al. fJOM ; 1 1 (L L. J. MO at 12 ; 10 C. 1 j. J. 27 ; 
12 tJ. Ij. J. IMO ; (1 ('. li .1. 20.S ; contrn 7 Ihnn. L. R. (>07 ; 26 ^lad. 7 ; but see HM All. M40 
I*. 0. rever.'^ing 27 .All. 012 (.sale-deed allowed to bo showii to bo gift) ; MM (!al. 773 (htniami). 

.SVe aUo (1001) P. K. 72 ; 10 Af.id. 80; 13 Mad. 104; 0 Cal. 808; 10 Cal. 701; 26 
Cal. 003 ] 

• 

[ 12 C. L. R. 465] 

[533] AlM»FLIi.\TE Cl VIE. 

The '^Srd Fehniaru, ifVeSvy. 

Thesent : 

Mu. JCSTICK Mf’DoNEIiL AND Mu. JCSTICE TOTTENHAM. 


Beer Clumder ^lanikkya and others Defendants 

errsHs 

Kaj Coomar Nohodeep Clumder Deb Burmono Blaintiff. " 


Jurisdiction Rajah of Tipiwrak — S omreinn Prince— Suit anain.st Sovereitjn 
Prince irilk respect to taud owned hij him, and situate in lif iti.sh India — 
'Maintenance Chanjc on immoveable property — Benefits to arise 
out of land (ieneral Clauses Consolidation Act (1 of 1H6H), 
s. ^ cl. b Civil Placed are Code (Act X 
of 1S7 7), Chap. XXVTH, s. 433. 

The R.ija of Hill Tipperah is a Sovereign Prince within the nieaning of Chapter XXVllI 
of Act X of 1877, and cannot bo sued personally in the Courts of British India except under 
the conditioiH specified in s. 433 of that Act. 

•Appeals from Original Decrees, Nos. 104 and 137 of 1881, against the decree of 
11. Towers, Es(|., Judge of Tipperah, dated tho 24th January 1881. 
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Tho fact of a defendant not subject to the jurisdiction of a Court having waived his pri- 
vilege in previous suits brought against him docs not give the Court jurisdiction to entertain 
a suit against him in which he pleads that he is not subject to such jurisdiction. 

A suit for maintenance which socks to have the maintenance made a charge on immove- 
able property is not a suit for immoveable property within the moaning of clau.se c, s. 433, 
Act X of 1877, nor is it a suit for “ benefits to arise out of land ” within the meaning of the 
definition of tho words “ immoveable, property '* contained in Act T of 1808, s. 2, cl. £». 

A claim for maintcnanci. is not a charge upon immoveable properU . 

A member of the royal family of Hill Tipperah brought a suit against the Rajah to have 
it declared that with respect to certain land situate vithin Jiritish India, and forming 
portion of tho pos.sessions of tho Rajah, ho was entitled to the post of juboraj, and to succeed 
to such land on the death of tho Rajah, and also claimed maintenance, and sought to have it 
declared that such maintenanco should ho a charge outlie revenues of the laud situate in 
British India. f 

Held^ that the British Courts had no jurisdiction to eiitertiin tho suit, it not being one for 
immoveable property. 

By a kulachar or family custom prevalent in Inclopendenf. or Hill Tipperah 
the reif^ning Eajah for the time being provides for the succossion to tho throne 
after his death by nominating a juboraj (or young rajali), and harra thakoor. 
According to such custom, on tho death of the Rajah tho juboraj succeeds as 
[536] of right to the tlirone, and harra thakoor hecoines juboraj. In default 
of such appointment the next heir of tho deceased Hajali succeeds. 

On the 1st August 186‘2 fshan Churider Manikkya Bahadoor, the then 
reigning Rajah of Tipperali, died leaving three sons, Brojondro Chunder, 
Nobodoop Chunder (tlie plaintilT in tho present suit) and Rohini Chunder. 
Tho throne was then taken possession of by the defendant Boer Chunder 
Manikkya, one of the defendants, a brother of Ishan Chunder Manikkya who 
alleged that by a roobokari, dated tho ^l^st of July 1862, the late Rajah had 
appointed him juboraj, and had also ajjpointed Brojondro Chunder barra 
thakoor, and tho plaintilY kurta. In September 1862 the Biitish Governmenfc 
recognised Beer Chunder as the fin facto of Tipperah. In 1863 Bro- 

jondro Chunder died. In 1869, after tho final decision of a suit with roforonce 
to tho succession to the guddee, Boor Chunder was recognised by the British 
Government as tho do jure liajah, and was formally installed as Rajah in tho 
spring of 1870. In 1870 Beer Chunder appointed his son Radha Kishoro to 
the oflice of juboraj, and in 1878 ho also appointee! Samerendra Chunder to 
tho otlice of barra thakoor. In 1874 the plain till came of age, and brought a 
suit against Boer Chunder in the District Court of British Tipperah, alleging 
that tho above roobokari was a forgery, claiming possession of a ;2amindari 
named Chuckla Rowshanabad in British torritory, and to set aside tho appoint- 
ment of Radha Kishore as juboraj. This zamindari had for many years boon 
owned by the reigning Rajah of Tipi)erah, and tho question of tho succossion 
to tho Rajah had been frequently considered, and decided, in suits brought in 
British Courts with reference to this zamindari. 

Claims for maintenance from the proceeds of his zamindari had also 
been made by members of tho royal family of Tipperah and, as a matter of 
fact, the maintenance of tho members of the royal family was usually, if not 
invariably, provided for from the roveiiuos of this zamindari. This suit was 
ultimatoly dismissed on appeal by the High Court (25 W. R., 404), that Court 
deciding that Beer Chunder had been validly appointed juboraj. The 

plaintiff having applied for i)ormission under s. 433 of tho Civil Procedure Code 

f Loavo had been obtained to bring the suit. 


4 CAIi.— 136 
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to siio tlie Maharajah in the Civil Court of Tipporah for maintenance, and for a 
declaration of liis rij^ht to the possession, on the deatliof the Maharajah, of his 
zamindaries situate in British India, obtained the sanction of the Lieutenant- 
Governor of Bengal by a Resolution, dated the 25th February 1878, to insti- 
tute a suit for that purpose, so far as related to those zamindaries. He 
accordingly instituted the present suit to obtain a declaration that he was 
entitled to take possession of tlie zaniindari on the death of Beer Chunder, 
and to have his maintenance fixed at Rs. 5,000 a month, and declared a charge 
on the zaniindari, as well as to obtain arrears of maintenance. Subsequently 
to the institution of the suit, the Secretary to the Bengal Government, in 
reply to questions put by the District Judge of Tipporah on the 28th December 
1878, wrote that for the portion of his estates which lies within British terri- 
tory the Maharajah holds tlie position of a zarnindar ; that the succession to 
Hill Tipporah followed the succession to the zainindari ; that the Maharajah 
was not an independoiit ruling chief within the meaning of s. 433, and 
that no leave was necessary for suits to be brought against him in the Civil 
Courts of Tipporah with respect to property held by him in British India. 

The suit was in the first instance brought against Beer Chunder alone, 
but subsequently Radha Kishore and Samerendra Chunder wore added as 
defendants. 

The defendants ])loaded, amongst other things, that inasmuch as the 
Rajah of Tijiperah was an independent Sovereign Prince the British Courts 
had no jurisdiction ; that tlie claim was barred by limitation ; that the matter 
was res judicata ; that the appointment of the plaintiff as kurta did not give 
him any right to succeed to the other posts ; and that the maintenance of the 
plaintiff was not a charge uiion the zaniindari Chuckla Rowshanabad. 

The lower Court gave a decree in favour of the plaintiff for the sum of 
Rs. 13,360, as arrears of maintenance from the 1st May 1878, at the rate of 
Rs. 600 a month, up to the date of tha institution of the suit ; and held that ho 
was entitled to maintoriance at the same rate for the future, and that it should 
be a [538] charge on the zaniindari Chuckla Rowshanabad, but dismissed the 
remaining portion of the plaintiff’s claim. 

From this decision both parties aiqiealed, and at the hearing of the 
appeal it was arranged that the question of jurisdiction should be first argued 
and decided. 

The Advocate-General (The TIon. G, C. Paul), Mr. Branson, Mr. Pugh, 
Mr. Evans, Mr. Bell, Baboos Kallij Mohun Dass, Doorga MoJiun Dass, Bhoobun 
Mohun Dass, Kuhda Kunker Bog, Bnssiint Coomar Bose, Sree Nath Banerjee, 
Jogosh Chunder Roij, Amur Nath Bose Sita Nath Bog, and Moonshee Serajul 
Islam fippeared for the Appellants. 

The Standing Counsel (Mr. Pin Hips) Mr. Trevelyan, Baboos Mohiny 
Mohun Boy, Grija S tinker Mojoomd.tt , Gnsh Chunder Chowdhry and Homidro 
Nath Mookerja for the Respondent. 

The Ad vacate- General. — Feudatories are as independent as Sovereign 
Princes (Act X of 1877, s. 433). This is not a suit fi r land, and whether 
maintenance be a charge on the land or not it cannot be enforced in British 
India, The case is the same as if the Rajah had contracted to give main- 
tenance and been sued for broach of such contract. In the suit brought by 
Neelkisto against Beer Chunder for possession of the zamindari the then 
Advocate-General contended that the Tipperah royal family was joint, and 
that the oldest male member was manager ; but it was held that the Raj 
descended entire to one member of the family, and in that suit the decision 
of the High Court was affirmed on appeal by the Privy Council ; — Neelkisto 
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Deb Burmono v. Beer Chunder Thakoor (12 Moore’s I. A., 523 ; S.C., 3., B. L. 
B., P. Cm 13). Their Lordships in that decision say (p. 534) that the suit was 
brought to recover “ a very valuable zamindari, being that part of the royal 
possession of the Eajah of Tipperah which lies within the jurisdiction of the 
British Crown. The Eajah of Tipperah, though in respect of these lands sub- 
ject to the laws and Courts of British India, is, in fact, an independent prince 
with a considerable territory known as the Tipperah Hills, and as the title to 
the zamindari and to the Eaj is the same, the dispute respecting the former 
involves a question of the right of the succession to tlie mtisnad or throne 
of the independent principality.” Beer C'lmnder could [ 639 ] not have 
raised the question of jurisdiction in that suit, as that would have been 
a breach of faith. Independent Tipperah had recognized the paramount 
power of the Nawab of Moorshedabad and afterwards of the British 
Empire. In litigation from the year 1809 the British Government had 
• refused to recognize any one as Eajah until the title was tried in British 
India, and consequently the Eajah was obliged to sue or to be sued in order to 
establish his title. lie could not therefore plead ho was a sovereign, because 
the Government would not recognize him, and the suit was for possession of 
British land ; but he could have pleaded he was a Eajah, and that he could not 
be sued and he took that objection, but Macpherson and MolUUS, JJ., held 
in Baj Kumar Nobodeep Chunder Deb Bunnono v. Bajah Beer Chunder Manikkya 
Bahadoor (25 W. E. 404) that the title to the throne followed the zamin- 
dari, and consequently that the Eajah would cease to be such by their decision 
against him as to the zamindari. But there was another decision to the 
contrary in the case of Maharajah Beer Chunder Manikkya Bahadoor v. Ishan 
Chunder Thakoor (3 0. L. E., 417). 

The Hutwa case, Beer Pertab Sahee v. Maharajah Bajcnder Pertab Sahee 
(12 Moore’s 1. A. 1) is in point. 

In this case the zamindari is part of the royal possessions of the Eajah of 
Tipperah and follows the Eaj. The Privy Council seem to think that being do 
facto Eajah is enough — Ncelkisto Deb Burmono v. Beer Chunder Thakoor (25 
W. E., 404). If the King of France were to hold lands in England the 
Courts there could not try his right to be King of France — Lachmi Narain v. 
Bajah Partab Bing (I. L. E., 2 All., 1) — {see Mr. Evans* argument at 
p. 4.) 

First, then, Beer Chunder could take objections to jurisdiction, for he is 
an independent soveriegn, and this suit does not concern land (Vattell’s Law of 
Nations, edn. 1797, Bk. 1, ch. 1 ; Wheaton’s International Law, pp. 58 and 
69). Moreover, the Government has deputed a Political Agent to Tipperah, a 
course which shews that the Eajah is independent, and that he is so is also 
admitted by the plaintiff by the mere fact that he has applied to the Govern- 
ment for leave to institute this suit. The Court [ 640 ] cannot decide as to 
who is entitled to the Eaj after a Eajah’s death, and if it had jurisdiction it 
should not make such a declaration. 

The case of Urjun Manick Thakoor v. Bamgunga Deo (2 Sol. Rep. (n. ed.) 
177) shews that the barra thakoor is not entitled to be juboraj. Tlie appoint- 
ment of juboraj is a sovereign act. If Chuckla Eowshanabad was sold for 
arrears of Government revenue the purchaser could not appoint a juboraj. 
The subject-matter of a suit is that which you seek to recover. Here it is not 
land, but (1.) a declaration, and (2) maintenance, and that does not make the 
suit one for. immoveable proiierty and does not bring it within the provisions of 
s. 433 of Act X of 1877 wiiich section does not comprise interests in immoveable 
property. By International Law if a king sues he subjects himself to a cross 
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suit. Claiistj iJot' s. 433 ai)i)]i('s to cases when the proceeciing is in rem where 
it would be inunaterial whether the real owner was a party or not as in an 
ejectment suit in England. Where the property itself is proceeded against the 
dignity of the Kajah is not affected, as a suit for land could always be brought 
against an agent. 

With respect to the claim for maintenance it is said to be a charge, but 
it is no more a charge than debts or the exj)enses of investing a boy with tlie 
Brahminical thread are. He must estal)lish his right before he can get a charge 
— Tarcmy Churn lionuerjar. v. Maitluml (11 Moore’s 1. A., 317). Debts are a 
first charge on an inhei itance — (irccmier Chundrr (fhosh v. Mackintosh (I. L. 
R. 4 Cal., 897). It makes no diff(jrence to a charge for debts whether the 
debtor is dead or alive. A Hindu widow cannot claim a charge for mainten- 
ance against her brother-in-law - -MaHsannnut Bhceloo v. Phool Chiind [3 8el. 
Rep. (n. ed.) 298] ; Lakshnian Ham Chandra v. Sarascatibai (12 Bom. H. C., 
69) ; Bhyrub iUiundra. (ihosh v. Nuba Chundcr Uuho (o W. R., 111). The 
decision of White and Mokhis, JJ., in Peer Chundcr Manikkijav. Chandressiir 
Mohadehya (judgment deliveied 9th July 1879) does not touch the (piestion. 
The Courts here are Courts of liniitt'd jurisdiction. In the Hutwa case — Beer 
Pertab Snhee v. Maharajah llajcndra Persad Sahee (12 Moore’.s 1. A. 1) 
the pro|)erty was joint. In Bnmqnmja [541] Dci) V. Doonjamonee Juboraj 
[1 Sol. Rep. (n. ed.) 3611 nothing was said as to a charge. Sec also NeeJkisto 
Deb Biirmono v. Beer Chundcr Thakonr (12 Moore’s I. A., 523 ; S.C., 3, B. L. R. 
P. C. 13). 

As to the position of Tipporah, (.svv .Vitchison’s Treaties, Vol. I. Ed. 1876) 
Aitchison uses “ ai^pointed ” in the .sense of “ recognized.” Sec also Hunter, 
pp. 469 and 515. 

A Political Agent is appointed only for Independent States. Rowshanabad 
was part of the royal possession of Tip))erah. i)ortion of the old Raj was 
lost to the Rajahs of Tij)pei‘ah, and whdn it came undej’ the British Government 
and the settlement of the zamindari was effected with the Rajah or the 

land became subject to the Courts of this country, but it cannot be. 

separated from the Kaj. The only title decided by the Civil Courts is that 

of Rajah. The zamindari is part of the Haj, although the Rajah cannot 

exercise civil jurisdiction over it. The Rajah is not concerned to dispute the 
existence of a ])aramount ])Ower which has the right to decide questions of 
disputed succession. Wlum the title is once confirmed no further decision can 
be given as to the title. Tlie Governor-General in Council would not be bound 
to follow the decision of the Courts— of Brunswick v. The King of Han- 
over (6 Bejiv. 1 ; s.r., 2 H. L. C. 1) ; Westlake’s International Law, pp. 56, 62, 
67, 69, 78 and 119 : the Succession Ffegulation of 1800. 

How is the defendant subject the jurisdiction of this Court as to his 
being declared juboraj ? If ho was a resident within the jurisdiction he could 
not on that ground he sued as to the appointment of juboraj — The East India 
Company v. Syed Ally (7 Moore’.s I. A., 5^55). The plaintiff cannot get relief 
because .he must first get the apiiointjnent of juboraj set aside, which appoint- 
lUont was a sovereign act. The fact that there island in the jurisdiction makes 
no difference— 27^^' Charkich (L. R., 4 Ad. ^ E., 59 e/., p. 97 ; S.C., 42 L. J. P. 
and M. 17) ; The Parlcvient Beige (L. R. 5 P. D., 197) ; Smith v. Weguelin (L. R. 
8 Bq. 198 r/., p. 206). If the land is public land of the estate you cannot reach 
it at all — Doss v. Secretary of State /or India in Council (L. R.. 19 Eq., 509); 
The City of Berne v. Bank of England (9 Ves., 347) ; LacJimi [542] Narain v. 
Bajah Partap Singh (1. L. R., 2 All., 1) ; Ladkucarbai v. Ghoelshri Sarsnngji 
Pratabsangi (7. Bom. H. C. O. C. 150). 
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As to mainterianco any declaration in lUinufumja Deo v. Doorgamonce 
Juboraj [1 Sol. Bep. (n. ed.) 3611 , as to the rights of the other members of the 
family would bo an obiter dictum, for the first Court had ordered that the pro- 
perty should be divided amongst th(3 heirs. We do not deny that the Bajah in 
possession is liable to maintain the otlier members of the family, hut the amount 
01 maintenance is a matter entirely within his iliscretion. Begulation X of 1800 
has nothing to do with the zainindari, and Begulation XI of 1793 does not 
apply — GunesJi Dutt Saujliw. Moharaja/i Mo/ieskar Stuff (6 Moore’s T. A., 161) ; 
Beer Perlah Sahee v. Maharajah liajendra Vertab Sahee (lii Moore’s I. A., 1). 
The Baj comes to the solo heir, so the plaintif cannot have a charge on the 
property not luivirig any interest in it. There is no case to shew that mainten- 
ance is a charge (cf. Mayne's Hindu Haw, ss. 374 and 388), and if it were a charge 
it would bind everybody. A widow’s maintenance is not a charge — Srimati 
Bhagabali Dassi v. Kanai Lai Mtltra (8 JHL.B., 22/3); Ltikslinian liamchitndra 
V. Sarasvutihai (12 Bom. H.C., 69) ; Adlitratuce Narahi Coomartj y . ShonaMalee 
Pat Mahadai (1. 1j. R., 1 Cal., 36/3) ; Bhi/mb Chtnider Ghose v. Nubo Chunder 
Guho (/) W. B., Ill) ; Mayne’s Hindu Haw, ss. 384 and 386 ; Strange’s Hindu 
Law, Vol. I, p. 166. As to the dehnition of tlie word “ cliargc ” see Tareeny 
Churn Bonncrjee v. MatHitnd (1 1 Moore’s 1. A., 317). The Advocate-General 
during the course of Ids argument cited the case of TjakaJuiuiu Ramchundra 
Jnshi V. Satya Bliamahai (I. Ij. R., 2 Born., 494) with reference to the question 
of maintenance, and also referred to 8eton on Decrees, ])p. 642, 82/3 and 1128 ; 
Greender Chunder Ghosc v. Macktutosh (T. L. B , 4 Cal., 897) ; Ihii Secretary oj 
Stale V. Kaniachee Boye Sahaba (7 Moore’s 1. 176). 

Mr. Branson on tlic same side. I n no cas(^ before Macphkrson, J.’s desicion 
in Raj Cooniar Nohodeep Chunder Deb Burmono v. Rajah [543] Beer 
Chunder ManiJeky a Bahadoor (25 W. R., *101) luid the Bajah been recognized 
before suit. The Privy Council not only abstained from saying that 
they had jurisdiction, liut expressly stated that they treated tlie case as one 
between subject and subject. Macpheuson, J., says that there has been a sub- 
mission to the jurisdiction, and that the decision of the Courts carried witli it 
the succession to the Baj, but in all the instances given tbe Rajali had not been 
recognised as de jure Rajah, juid that decision established the fact that the 
zainindari belonged to the Bajah of Tipperah. 

The plaintiff himself jidmits that the Bajah is a foreign princi?, by tho fact 
that he has applied for permission to sue under s. 433. As to maintenance see 
Khettramoni Dasi v. Kashi moth Das (2 B.L.B., A.C. 15, see j). 42). A widow has 
a right to luivo her maintenance ascertained, but it cannot he chaiged until it 
has been so ascertaineil, and then it is only chargeable, in case there is danger 
to tho plaintiff of losing the mai?itenance by tbe alienation of the property - 
Bhagabati Dasi v. Kanatlal Mtltra (8 B. H. B., 225). Can this (3onrt ascertain 
maintenance paid to the other members of the royal family ? Before any decree 
can be made and tho amount fixed, an account must be taken of tho property 
of tho Bajah, and this Court cannot* call on .a foreign prince to submit to an 
account. 

Mr. Pugh for Badha Kisliorewas proceeding to address the Court, when 
objection was taken tliat only two counsel could he heard for the ap])olhints. 
Tho Court held that two counsel were entitled to bo heard on behalf of each 
aj^pellant. 

Mr. Pugh , — A suit to declare a trust upon land is not a suit for land — 
Bagram v. Moses (1 Hyde, 284) ; Kellie v. Fraser (I. H. B., 2 Cal., 445) ; Delhi 
and London Bank v. Wordi (I. L. B., 1 Cal., 249). 

Debts are not a charge on the property, but they are prior to maintenance, 
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Mr. Phillips (for the respondent) — The Courts of a country have jurisdic- 
tion in respect of all the territory of the country to whomsoever it may belong 
by private title, or in other words, the private right cannot oust the jurisdiction 
of the Court. The [544] zainindari, Cliuckla Bowshanabad, is in British 
TiiJjjorah. and within the jurisdiction of the Court of that district, and it cannot 
be withdrawn from that jurisdiction, on the ground that it belongs to a foreign 
sovereign. No part of British territory can he the public property of a foreign 
sovereign, and exempt from Britisli laws. To liold otherwise would be to hold 
that there may be portions of the territory in which the laws of the country, 
to which it belongs, do not prevail, and that there might be an imperitim in 
imperio — Wlieaton, Int. Law, ]). 160, ch. fl; paras. 1, 2, 3, (164), s. 4 ; Westlake 
Int. Law, pp. 56, 62, 67 to 69. 78 ; Woolsey, Int. Law, p. 119. We do not 
dispute that the title to the zarnindari goes with the Raj. It is said that the 
Hutwa case — Prer Per tap Sahee v. Maharajah Bajendra Pertab Sahee 
(12 Moore’s I. A., 1) is analogous to this case, and that it was held there that 
the property he restored as belonging to the Raj. 

That is true as to the course of succession, but the question there was, 
whether there had been a confiscation, and, if so, on what terms the property 
had been re-granted {see p]). 21, 33 and 35 of the report in Moore). The 
immunity of sovereigns to suits does not extend to immoveable property — The 
Charkich (Ij. R., 4 Ad. I't L., 59 ; s.c., 42, Ij. J. P. & M., 17) ; and a foreign sove- 
leigii cannot withdraw immoveable proj}orty froin the jurisdiction of the Court, 
because no process need issue against the sovereign ; and a sovereign acquiring 
lands acquires no immunity with regard to such lands. In that case it was 
held that the Khedive was not an independent power, and the Maharajah is 
certainly not inferior to the Khedive. The case is important as shewing that 
with regard to immoveable property there never was any question as to juris- 
diction. The case of the Parletmni Bebje (L. R. 5 P. D. 197) lays down no 
rule as to immoveable property ; it only refers to moveable property. [The 
Advocate- GeneraL — Is it contended that if a sovereign hold land he could 
be sued and called upon to answer interrogatories?] We contend that 
ho could bo sued in the same way as any private person ; the cases 
quoted only refer to moveable property. In Wheaton, Int. Law, p. 160, 
the general principle is laid down that the State is supreme over all and within 
[545] its jurisdiction. The question here is whether the Rajah is not obliged 
to maintain the members of his family out of his revenues, and this must be 
decided accor<ling to the laws of British India. [AIcDoNELL, J. — If the suit 
is one for immoveable property it can bo reached under s. 433.] That is so. 
In the case of the Duke of Brunswick v. The Kiiuj of llamwer (2 H. L. 0., 1 
c/’., p. 24, 26) it was held by Lord Brougham that if the foreign sovereign 
entered into a contract with respect to land, specific performance might be 
enforced by the Court, and that would ho a personal suit against the sovereign. 
Here the process could be served on the agent in iiossession of the zainindari, 
so the personal dignity of tho Rajah would not bo affected. In that case also 
the instrument upon which the suit was brought was an instrument executed 
by virtue of a sovereign power. 

In Taylor v. Best (14 C. B., 521 : cf. p. 522) it is laid down that jurisdic- 
tion may bo founded on tho sovereign submitting himself to the juridiction, and 
Jervis, J., says that whore tho Civil Law prevails land may bo made the foun- 
dation of jurisdiction, so may goods unconnected with the office. In tho 
Maydaleno Steam Naviyaiion Co. v. Martin (2 B. & B., 94), there was no juris- 
diction, as tho defendant had no real property in England. If he had had real 
property, tho Court seems to imply that he could have been sued. In Lachmi 
Narain v. Rajah Partap Singh (l. L. B., 2 AIL, 1) the land was outsido British 
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India, and the question was whether the land was within the jurisdiction, not 
whether the Nawab of Bampur was subject to the jurisdiction. It is assum- 
ed that if the land were within British India, a suit would lie, and so 
that case is in our favour. In Ladhivarhai v. Ghoel Shri Sarsangji Pratabsangji 
(7 Bom. H. C. O. C. 150), the British Government exercised no controlling or 
paramount power. They merely stopped execution of tlie decree, but they did 
not set it aside. In Smith v. Weguelin (L. B., 8 Eq.. 198), tliere was no ques- 
tion of sovereign right ; the Court merely decided that it had no jurisdiction. 
All the cases are in my favour to this extent that land within tlie jurisdiction 
gives jurisdiction. 

The present case is governed by Act X of 1877, ss. 431, 432, 433." [646] 
The Executive Government have to determine who are sovereign princes, and 
Government have declared that this prince is not a sovereign prince. The 
consent of Government has been signified to this suit being brought by the 
letter from the Secretary to the Bengal Government, and under Act X of 1877, 
s. 2, the word Government includes a local Government. The High Court 
cannot recognize a sovereign prince until he has been recognised by the 
Government. 

The Bajahs of Tipperali have repeatedly sued and been sued in the British 
Courts, and with respect to the matters of the Baj itself. They have executed 
bonds and been sued upon contracts. They have had pecuniary transactions 
with British subjects by holding themselves out as subject to British Courts, and 
they have also been sued upon contracts for maintenance, and so with regard 
to a Bajah who uses the Courts as a subject, it was only natural that the 
Government should refuse him the immunities of a sovereign. 

There have been suits from the year 1880 down to the jn’osont time for 
the Raj, and it is now too late to raise the question of jurisdiction. The Bajah 


431 : — A foreign state may sue in the Courts of British 
When a foreign state India, provided that-*- 
may sue. 

{a) It has been recognized by Her Majesty or the (lOvernor-Gcncral in Council, 
and 

(6) the object of the suit is to enforce the private rights of the head or of the subjects 
of the foreign State. 

The Court shall take judicial notice of the fact that a foreign state has not been recog- 
nized by Her Majesty or by the Governor-General in Council. 

Sec, 43‘2 : — Persons specially appointed by order of Govornraent at the request of any 
Sovereign Prince or ruling Chief, whether in Subordinate alliance 
Persons specially appoint- with the British Government or otherwise, and whether residing 
ed by Government to within or without British India, to prosecute or defend any suit 
prosequte or defend for on his behalf, shall be deemed to be the recognized agents by 
Princes or Chiefs. whom appearances, acts and applications under this Code may be 

made or done on behalf of such Prince or Chief. 


Sec. 433 : — Any such Priuce or Chief, and any Ambassador or Envoy of :i foreign Stale 
may, witli the consent of Government certified b^ the signature 
Suits again Sovereign of one of its Secrctari(\s (but not without such consent) be sued 
Pinces, etc. in any competent Court not subordinate to a District Court; 

such consent shall not be given unless — 

(rt) the Prince, Chief, Ambassador or Envoy has instituted a suit in such Court 
against the person desiring to sue him, or 

(b) the Prince, Chief, Ambassador or Envoy by himself or another trades within the 

local limits of the jurisdiction of such Court ; or 

(c) the subject-matter of the .suit is immoveable property situate within the said 

local limits and in the possession of the Prince, Chief, Ambassador or Envoy. 

No such Prince, Chief, Ambassador or Envoy shall be arrested 
under this Code ; and no decree shall be executed against 
the property of any such Prince, Chief, Ambassador or 
Envoy unless with consent of Government certified as afore- 
said.]" 


Sovereign Princes, etc., 
exempt from arrest. 

When their property may 
be attached. 
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lias previous to this suit been sued for inaintoiianco and no objection to juris- 
diction was takoti until in the suit before MaephEIISON, .1. 

In Maharajnh lioar (Uiunflrr Manikkija riahadoor v. Ishan Chunder 
Thakoor G. L. K., 417), the point of jurisdiction was not decided. The Court 
decided that tlie j^rant was invalid, as it was ^^overned by the law of Ti])perah, 
and, therefore, l■esuln^d)le. 1’he f*rant was made out of the revenues of 
Tipperah, and the contiact was made in Tij)perah. The Court could have 
no jurisdiction unless part ol the cause of action arose in Britisli India. 
LMcDoniUjTj, J. Mr. Cockta-elTs letter does not seem to have been 
accurately worded, as there is no disiuito as to his beiiif* a sovereign chief of 
Hill Tipperah. I It is not a e.ase of independence ; it is a (luostion of immunity 
from suit. I 77/^' Aflr()r(ftr.-( rnn'raL —The letter was written in the Judicial 
Department, and was clearly a judicial and not a i)olitical opinion.! ft was 
a declaration of the Rajah’s status, and shewed that he was not entitled to any 
immunities. He is spoken of as an absolute prince, and has ])ower of life and 
[547] death, but that does not shew that he is entitled to immunities from 
suits. The fact of his being a zamindar in Jh itish Territory and a subject, so 
far as the zamindari goes, distinguishes the case from that of European princes. 

The British Coui'ts are Mhj Coiu’ts of the ])aramoimt powei’, .and there is 
no instance in which it luis been held that a feudatory could not ho sued in the 
Courts of the ])aramoimt i)ower. 

Supijosing, however, the Rajah has immunity, the suit will lie because it 
is one for land, the subject-matter being to obtain a charge on the immoveable 
))i*opcrty. It is only auxiliary to the claim for maintenance that a declaration 
as to the juhorajship is asked for, tiui reason being that by his exclusion from 
that othce the plaintiff is entitlcMl to a greater aiTiount of maintenance ; but if 
the Court thinks it can’t make such dciclaration, the decree can e.x^lude it. 

Wo contend that the custom of the family is that the Rajah shall maintain 
the family of the deceased Rajah from the income of the zamindari. Plaintiff 
seeks to charge the zamindari with maintenance, therefore it is a suit for 
immoveable property. By s. 11, cl. .0, Act I of 1808, immoveable property in- 
cludes benelit to arise out of inunovahlo property. Wo do not contend that the 
plaintiff has an actual chargti, as it will be sullicient if he ])rays for a charge to 
bo declared on the ])ro])erty, as the suit is then for a benefit to arise out of the 
property. We claim a charge and that gives jurisdiction to enquire. If there 
is no charge there is an end of the case. The other side relies on the case of 
the Hindu widow, hut the Hindu widow is not in the same footing .as the son, 
and even against the heir a widow's maintenance is a ch.argo on the estate. 
Here there is a charge. 

In liavi Criincja Deo v. Doorganiooncc Jnhoraj [1 Sel. Eop. (n. od.) 270], 
maintenance was a ch.argo on the assets. In Bhi/rob Chiinder Ohose v. Nubo 
Chunder Gtiho (fi W. R., Ill), all < hat is decided is that the right of maintenance 
can’t be attached. Under cert.airi circumstances the claim to maintenance 
might ripen into a charge. — Nilkant Chalterjee v. Pearl Mohun Dass (3 B. L, 
R., O. C., 7). 

[548] A charge for maintenance until declared is only an equitable right 
and creates no interest in the land. In those Courts it is sufficient to have an 
equitable interest, although this would be of no avail against a bond fide pur- 
chaser — Sriniali Bhaqabati Jhtsi v. Kuuaihd Mitter (8 B. L. R., 225) ; Manqali 
Debt V. Dinontdh Bose (4 II. L. R., O. C., 72). These cases shew that the widow 
has something more than an equitable interest. fMcDONKLL J.— Does not 
Adhi ranee Narain Coomdvft v. Shona Malee Pat Mahadai (I. L. R., 1 Cal., 
365), shew that the claim for maintenance is a liability and not a charge ?] It 
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would only be a liability, if it was not charged by tlie decree on the property ; 
claims which have not ripened into charges cannot Ije bindinf^ on the property 
— Ldkhsvian Ham Chandra Joshi v. Satyabha mahai (I. L. R., 2 Bom., 494), 
merely decides that a purchaser for payment of a debt has a superior title to 
the widow’s claim for maintenance. A widow if entitled to no share is entitled 
to a charge on the property if the heirs neglect to pay her maintenance 
(Mayne, i). 388), Mmsumat Khnkroo Mtarain v. Jhoomnek La 1 1 Dass (15 W. 
R., 283) : and a charge for maintenance hinds a ])ersoii into whose hands the 
proi)erty comes —iiolack Chnndrr Hosr v. Hanrr Oh ilia Dayev (25 \V. R., 100). 

Mr. Philips during the course of his ai,-iiment also cited the following 
cases on the subject of maintenance : Mussuniat (bda Knonwar v. The Collector 
of lienares (4 Moore’s I. A., 248) ; Ihmmalsituj Jieeharsimj v. Oanpatsiny (12 
Rom. H. 0. 94); Chnotarya Itan Murdan Syn v. Sahuh Parhalad Syn (9 Moore’s 
T. A. 82): Mutlasairmy Jayarera Vetlappanaieker x. Veiieatasieara. Yetlaya (12 
•Moore’s 1. A., 203) ; Itahi (iorind Valad Teja (I. Ij. R., 1 Rom. !)7) ; Viramathi 
Udayan v. Sinyara rein (I. R. R., 1 Mad. 30(0 ; An and l^al Stay Deo v. Maharajah 
Dheraj Uiirrootl Naraiii Deo (5 Moore’s 1. A., 82): Xilaioaey Siiiyh Deo v. ffiayoo 
Lull Sinyh Deo(l. L. R., 5 Cal., 258) : Beer Perlab Sahec Maharajah Hajendra 
Pertah Sahec (12 Mooie’s 1. A., ])p. 18, 40) ; and concluded by laying down his 
])ropositions as follows : — 

(1) According to International Law immovable property [549] draws 
with it no immunity from jurisdiction, hut founds a jurisdiction against a 
sovereign prince. 

(2) Under certain circumstances moveable jn-operty similarly founds juris- 
diction. 

(3) According to principles of Interimtional Law, the Rajah of Tipi»erah 
can he in no bettor position than the Khedive, and cannot ho exempt from suits 
in the Courts of the paramount power. • 

(^1) That it is unnecessary to refer to International Law, as the subject 
has been dealt with by the Legislature, and the defendant must prove he is a 
sovereign prince within the meaning of s. 433, Civil Procedure Code, and that 
the immunity from jurisdiction has been expressly or imi)liedly conceded to 
him by the (joveinment. That Mr. Cockerell’s letter inecludes discussion on 
that point, hut that if the question is still open for discussing the tioatmont 
of the defendant by Covermnent, in insisting upon his trying his title to the 
Raj in Jh itish Courts, clearly shews that there was no intention on the part 
of the (lovernment to grant him any immunity or treat him differently from 
an ordinary zamindar within Rritish territory. 

(5) That the conduct of the Rajah in suing and allowiiig himself to he 
sued in ib'itish Courts and never objecting, till 1878, to the jurisdiction, and in 
holding himself out as being subject to the jurisdiction, renders it improbable 
that (jovernment would grant him any immunity. 

(8) That the present suit is a suit for immoveable property within the 
meaning of s. 433 of the Code, and cl. 5, s. 2, of Act J of 1888, the object of 
the suit being to secure the maintenance as a charge on the zeniindary. 

(7) The plaintiff is entitled to maintenance, as he is excluded from inheri- 
tance for State convenience, and there can he no reason why he should he 
excluded from maintenance. 

(8) There is evidence to show that the maintenance has always been 
paid out of the estate situated in British India, and we claim only as a member 
of the family of the late zamindar of Rowshauahad. 


4 CAL.— 13G 
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The Advocate -Crenera I, in roply, cited tlie case of Elphin-[,550'}fito7ie v. 
Bedree Chnnd (l Knai)p., ;j29, see note) ; and was dealing with Mr. Phillips’ 
arguments when he was stopi)ed by the Court. 

The Judgment of the Court (McDoNELL and TOTTENHAM, JJ.), was 
delivered by 

MoDonell, J. — This is an a])])(*al fioni a decree of the District Judge of 
Tipperali, by wliieh the ])huMtitt\ respondent, was declared to he entitled to 
maintenance fi-om the Maharajah of Hill Tipperali at tlie rate of Rs. GOO per 
mensem and to arrears of the same from tlie 1st of May 1878 to the date of 
institution of the suit ; and the decree fiirthjr provided that the amount should 
bo roali;^cd from the defendant’s zamindari in British Tipperali. 

The plain till', respondent, is Raj Coomar Nobodeep Chunder, a son of the 
late Maharajah of Hill Tipporah, and appointed by him to the oOice of kurta 
in the year 1HG2. Upon the death of this Maharajah, Ishan Chunder, he was 
succeed(!d by the iiresent iMaharajah Beer Chunder, who had been duly 
ajipointed “ juboraj ” by his laedetjessor and elder brother. In July 1874, tlie 
plaintiff made an attempt to oust him altogether. He brought a suit to recover 
]iossession of various properties held by the Maharajah in British India, upon 
the ground that he was the l ightlul heir to his father’s rank and estates, and that 
the appointment of Beer Chunder as jidioraj had been accom])lished by fraud 
and collusion. His suit was dismissed both in the District Court and in this 
Court on appeal, upon the finding that Beer Chunder had been duly appointed 
to be juboraj, and as such had lawfully succeeded to the zamindari in British 
India as well as to the throne of Hill Tipperali. 

Having been thus defeated in this Court on the 14th of August 1876, the 
plaintiff instituted this suit in March 1880. His prayer was twofold : (J), 
that the Court would, determining his rank, declare him entitled to take 
possession of the /ainiridari of Howshanabad and other roporties upon 
tl>e death of the present Maharajah ; “and (2), that his maintenance bo fixed at 
Rs. /3,()00 per inonsem, and he created a charge upon the said zamindari, arrears 
at that rate with interest being awaided to him from Assar 1278 to Maugh 
128G B. S. (dune 1871 to January 1880). 

C861] 'riie rank claimed by him is siiecified in para. 4 of the plaint. It 

is that ol juboraj, to which he claims to have ascended from the office of 

kurta through the succession of Beer Chunder to the throne, and by the death 
of his own brother, Biojendro Chunder, who, having been aiipointed barra 
thakoor by his father, hecame, the plaintiff alleges, juboraj upon the elevation 
of Beer Chunder ; jilaintiff claims thus t(i have become from kurta, barra 

thakoor and from barra thakoor, juboraj. And in para. 7 of the jilaint it is 

alleged that the claim of the members of the Rajah’s family to maintenance 
is a charge upon the zaniindaii of v huckla, Rowshanahad and others. 

With reference to the ])laintiff’s first jirayer, to he declared juboraj, it 
should he mentioned that the defendant, Maharajah Beer Chunder, after being in 
the latter part of 127G (18G9) formally recngiiizod and iri tailed by the British 
Government., appointed in 1277 (August 1870), two of ins sons to be juboraj 
and barra thakoor respectively, these appointments being, as he contended, 
vacant by the recent death of Brojeridro Chunder. 

The first pl ayer, therefore, of the present plaint practically asks to avoid 
the appointment of the present Maharajali’s son as juboraj. 

The suit was instituted only again.st the Maharajah, but by direction of 
the Court his two sons, whom ho had appointed juboraj and barra thakoor, were 
added as defendants, and they join in this appeal. 


1082 



BAJ COOMAR NOBODEKP [1883j I.L.R. 9 Cal. 5M 

The lower Court dismissed the first portion of the claim on the ground that it 
was barred by ss. 13 and 43 of the Code of Civil Procedure, and it found that 
the plaintiff’s position as kurta gave him no right of succession to the higher 
positions of barra thakoor and juboraj. It, liowever, gave plaintiff the decree 
for maintenance against wiiich, as we liavo above stated, the j)resont appeal is 
lirocted. 

In making this decree the Court overruled an objection taken from the 
first that the suit cannot be tried at all in the Courts of British India, and 
tills question of jurisdiction is the main one with which we liave to deal in 
this appeal. 

This aspect of the case has been at great length and most com])lotoly put 
before us by the learned Counsel on e3ithor side, to [S52] whom the Court 
owes acknowledgments for the able manner in which they have assisted it in 
arriving at a conclusion. That conclusion is that our Courts have no juris- 
diction to deal with either branch of tlio suit, and that consequently the lower 
Court ought to have dismissed it altogether. 

It is hardly necessary to determine, for it does not seem i.o be questioned 
in tin's suit, that Hill Tipiu'rah is a Sovereign State, 
Vitlr Vsittcll’s Law of in that it governs itself without dependence on any 
Nations, Book 1, Chapter T. foreign ])ower. It makes and administers its own laws, 
and the Maliarajali admittedly exercises the power of 
life and death within his own territory. 

Aitchison, in his collection of Treaties, Vol. I, p. 78, says: Independent 
Tipperah is not held by gift from the llritisli (jovornment or its predecessors, 
oi* under any title derived from it or them, never having been sulijeeted by the 
Mogual, 

Its acknowledgment of the Hritish (lovermnent as the paramount power, and 
the ini//ar paid on the recognition by that (Tovornment of succeeding Maha- 
rajahs do not take from it the status whidli by the law of Nations it is entitled 
to hold — .svr Wheaton’s International Law, iip. 58 and CD. 

It is not contended by Mr. Plulh/js for the plaintiff, respondent, that our 
Courts would have any iurisdiction in a suit affecting the Raj itself, or the 
Maharajah in his character as such. He contends that because the /amindari 
Howshana))ad is within British Tipj)erah, and because the [daint is so framed 
as to rest upon this zainindari, the Court has jurisdiction over the subject- 
matter ol the suit, and over the Maharajah, defendant, in Ins character as 
zamindai’. 

The Adroratr-iunicraly on the other hand, has contended that the Maha- 
rajah being a Sovereign Prince is not personally subject to the jurisdiction of 
our Courts in any suit whatever. 

Wo are of opinion that whatever may be the Jiierits of this contention, 
it is certain that the suit now before us is not of which our Courts can take 
cognizance. 

As regards the first ])ortion of the prayer of the suit, viz., that the Court, 
determining the plaintiff’s rank, declare him entitled to take i)ossession of the 
zamindari on the death of the present Maharajah, we observe that this asks 
the Court to pronounce the plaintiff to be juboraj or heir a])parent to the 
Raj ; for it is only [S53] as such that ho could bo entitled to succeed to the 
zamindari, and that is the rank which he specilically claims in the plaint. 
It is clear, however, that our Courts have no jurisdiction to decide who is 
juboraj of the foreign State of Hill Tipperah. It has been sometimes said 
that tbe title to the Raj follows the title to the zamindari or vice versa \ but 
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this wo consider is a mistake, for there are not two titles to the two estates, 
hut the title to l)oth is one and the same. The origin of the mistake is pro- 
hahly this, that the Hritish (iovernment has, in cases of disputed succession, 
abstained from recognising a new Maharajah, until the Courts have determined 
who is entitled to the zamindari. But it is equally the fact that the Courts 
liave determined tlie right to the zamindari hy ascertaining who was really 
the juhoraj or lieir to the Ka j. 

We further observe that for our Courts to entertain tlm ])laintifT’s sidt and 
declare him juhoraj, would, if oi)erativo at all, have the effect of annulling the 
Maliarajah’s aiipointment of his own son as juhoraj ; hut this appointment was 
an act of scjverc'ignty performed hy the Maharajah in his own territory, and 
as such it clearly cannot he (piestioned or s(jt asiile hy the Courts of Jhitish 
India. Under no circumstances do we think that this claim could he enter- 
tained hy our Courts. 

'Phe lower Court has «lismissed this i)art of the claim on other grounds, 
as assuming that it had jurisdiction to entertain it. The plaintiff’ has also 
a])pealed against the decree in this respect, hut oin- conclusion that there is mi 
jurisdiction at all makes it unnecessary to consider the plaintiff’’s appeal. 

Next, as regards the claim for maintenance, we might perhaps dispose of 
that too hy holding that the grant of maintenance, or the withholding of it is 
an act of sovereignty exercised hy the Maharajah with which our Courts have 
nothing to do ; hut ^^r. l^/iiUip.s for the plaintiff’, respondent, while contending 
that he is entitled to maintenance both against the defendant as Maharajah, 
and as against him as zamindar of HowsKanahad, admits that wo have 
jurisdiction <jnly in resiiect of his claim as a son of the late zamindar of 
Kowshanahad. We have, therefore, toconsido]* whether we have even so much 
jurisdiction. 

The learned Adrocato-iuniornrs proposition is that, the defendant 
Maharajah being a foreign Sovereign •Prince recognised hy [934] the Govoi ii- 
ment of ihitish India, he cannot he sued personally in our Courts, excc])t 
under the provisions of Chap. X XVI 11 of the Code of Civil Procedure. lie 
cited numerous authorities to show that the principles of International E^aw 
protected sovereigns i ccognised i)y any Slate from the jurisdiction of the Courts 
of such State. We understood Mr. /Vi////p.s to contend on the contrary that 
such immunity d()(?s not attach to a Soveieign Prince unless it he ex])ressly 
conferred ui)on him. 

Jn the present c.ase, however, we think that we need not look further than 
to the Code of (3i\ il Procedure. Sections 1‘11 , I 43-3 contain the piovisions 
enacted in regaid to suits hy or against foriugn princes. If the Maharajah 
defendant is such a prince or Chief as to come within the ])iirviow of these 
sections, then a suit cjui he entertained against him in our Courts only on the 
conditions containe<i in s. 433. Mr, Iduilips contended that the onus lay 
ui)on the Maharajah of la’oving that ho is such a jaince as is contemplated ])y 
s. 433, and he submitted that any such claim had been exjuessly negatived hy 
the (iovernment in tiu*. letter of the Secretary to the Ci.'^vernment of Bengal, 
dated 2511) Decemher 1H78, and luinted at page 18 of the paj)er hook. Jn this 
letter it is stated that the Maharajah is not an indei)endent ruling chief within 
the meaning of s. 433 of the Civil Piocedure Code. 

It seems to us, however, that it is fm* the Courts, ami not for the (Jovern- 
ment, tc say whether or not ariy particular chief or prince comes within the 
purview of that section. We look u])on this passage as nothing more than an 
expression of opinion conve>ed to the Judge of Tipperah, and we must add 
that wo think it the exiu-osssion of an erroneous opinion. Por it has been 
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shewn to us tliat Hill Tip])ei'ali is a Sovereign State, and that the Maharajah, 
defendant, has been formally recognised by the British Government in India. 
Wo arc, therefore, bound to hold that he is a ruling chief, and that he cannot 
he tried in the Courts of British India, excepting under tlie conditions 
specified in s. 433. * 

We may add that tlie same opinion was judicially expressed by a Division 
Bench of this Court (Mittek and Macleian, JJ.) on [585] the ll)th of Juno 
1878, or six months before the date of the letter in question in Regular 
A])j)oal No. 22 of 1877 - Maharajah Beer Chnnder Manickija Bahadoor v. laham 
Chimler Thakoor (3 C. L. R., 41 7j. 

The plaintiff himself recognized this status of the defendant, for he applied 
for, and obtained permission from, the Government of Bengal to bring this 
suit — see cojry of Resolution printed at p. 17 of the paper hook. 

J^laintiH' must then shew that his suit falls witliin one of the clauses a, h, 
of the section. It is admitted that clauses a and h are not applicable to this 
case. Unless therefore clause c ap])lics, that is, unless the subject-matter of 
the suit is immoveable proj)erty, the suit cannot he maintained at all. At fiist 
sight we should certainly not he inclined to say that a suit for a declaration 
of the plaintiff’s status and for maintenance had for its subject- matter 
“immoveable property,” and this would he another reason for rejecting the 
first portion of the suit. 

As regards maintenance, however, Air. Phillips referred us to the delini- 
tion given of “ immoveable” property in the General Clauses Act (1 of 1808), 
which includes “ benefits to arise out of land,” and he ingcMiiously suggested 
that the maintenance claimed by plaintiff since ho asks that it be made a 
charge upon the zamindari, is, in fact, immoveable proptuty. 

But wo think it is impossible to contend that the jJaintiff’s claim to 
main ton an c-e, assuming it to be a valid one, constitutes of itself a charge upon 
any particular property of the Maharajah. It is not ])retended that wore the 
zamindari of Rowshanabad to be sold for arrears of revenue the plaintiff’ would 
have alien upon it, as against the jnirchaser, for the maintenance which he 
considers that he has a right to claim from the Maharajah. Of course, if the 
Court could give him a decree, it might order the amount decreed to be a 
specific charge upon the zamindari, and thus the claim might be said to be (uu) 
which might ripen, into a charge. But in the abstract a claim for maintenance 
is no more a charge on property than the expenses of mari iage, or other 
religious ceremonies. Debts due by a deceased person stand higher than other 
claims upon his estate, and yet debts are no charge upon siiecific jii’operty 
unless exiiressly made so by bond or by a decree. [856] II- is not necessary 
to reftn- particularly to the long list of cases and authorities cited with refeience 
to this part of the case. Mr. Mayne gives the effect of them in his cluqitcr 
on maintenance. The result of the whole is that we are satisfied that the 
piesent suit cannot ho said to be one for immoveable proi)erty, and (hat c.onse- 
quently there is nothing in s. 433 whicli gives us jurisdiction to entertain it. 

Before concluding, wo should perhaps notice an argument that it is too 
late for the Maharajah to contend against the jurisdiction of our Courts, inas- 
much as ho has fre(|uently sued and been sued in them attorning to their 
jurisdiction. One case is relied upon by the plaintiff in which a Division 
Bench of this Court (WnrilK and MoiiPIS, JJ.) refused to allow the Maharajah 
to take the plea of no jurisdiction. But this was because he had not taken 
it in the lower Court, and only for that reason ; and some of the suits in which 
he attorned were brought before the Maharajah had been recognized de jure by 
our Government, and when therefore no such plea on his part could have been 
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ontortained in roj^ard to claims in British Tipperah. 

Kiirtiior, it is a mistake to suppose that because the Maharajah chooses to 
waive his privilef^(? in one suit lie is thereby precluded from ploadin^^ it in any 
other. We hold, therefore, that tlie ar^^ument based upon previous conduct, 
has no weifflit in rcsjiect of the question raised in this suit. 

This hein^i so, we must decree this appeal, and reverse the decree of the 
lower Court, so far as it is advei’so to the defendant. 

The suit is, therefore, dismissed with costs of botli Courts. The dofon- 
dents Nos. 1 and *2 are strictly entitled to separate costs, but under the 
circumstances we f^iive but one set of costs. 

This decision renders it necessary that the plaintiff’s appeal No. 137 be 
dismissed with costs. 

No. 1 01 aUoired, and Apimal No. Id? dismissed. 

NOTES. 

[FOREIGN SOVEREIGN AND BRITISH COURTS— 

The Ip.'idiiif; csiso is that <»f MvjlieO v. Sultan af rinhavv (18!) I) 1 Q. H. C. A. 119. The 
rule has hocn slated by Dicey in his (Umjlict of Lairs (1908), second edition, pp. 195 et seq. 

“The Court has (subject to the oxcujptions hereinafter mentioned) no jurisdiction to 
entertain an action or otb(*r proceeding against (1) any foreign sovereign ; (ti) any ambassador 
or other diplomatic agent representing a foreign sovereign and accredited to the Crown ; (8) 
any person belonging to tin* suite of such ambassador or diplomatic agent. An action or 
proijceding against the proport\ of anv of the persmis enumerated in this Rule is for the 
purpose of this rule, an action or prnc-eeding against such person.” 'IMie exceptions are (1) 
those arising by waiver and voluntary suhmi.ssion to jurisdiction, and (‘2) in the case of the 
members of tin* suit, persons engaged in tr.idc. Tin* (\ P. (^, P)08, sec. H(J, contains rules on 
the subject the terms whereof should be fulfped for the suit being enti*rtaincd : — 2 (J. L. J. 
1G:1 ; 29 All. 87!). 

In 85 Cal. 777 : 12 C. W. N. 777 : 8 C. li. »!. 1, the question arose with reference to the 
succession (])rospectivcly only, it arose) of some one in Tipperah family to a piece of property 
in Mritish territory. The case was thrown out on the same ground as in this ca.se and the, 
ca.se of 12 1^1. 1. 528 was distinguished on the ground of jurisdiction arising by voluntary 

submission. Mr. Justice DOSS held the, suit was maintainable, but the ease of The Charhieh 
(1878) Tj. R. 4 a. a. K. 59 (120) on which he relied cannot be taken as an authority in the 
light of The Parleuient Oeh/e (1880) 5 P. D. (C. A.) 187 ; The Consti/ufinn (1879) P. 1). 89. 
There is no distinction between ‘ 'riie State ’ or ‘ the Durbar ’ and the Ruling Chief : — (1912) 
128 M. L. J. (*i05 ; .sec also (1870) P. R. 51 (wife of the Rajah) ; (1875) P. R. 98 ; 10 P. L. R. 
180 ; (1880) I*. R. 51 ; 7 1. C. (i7 ; 12 C. L. R. 478. The cases of 21 Rom. 351, 40 P.R. 1908 
illustrate the ease of juri.sdietioii arising bv waiver. 3 
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[887] APPELLATE CIVIL 

The 3lst July, 1888, 

Present : , 

Mr. Justice Wilson and Mr. Justice Macpherson. 


Ichamoyee Chowdhranee and others Defendants 

versus 

Prosunno Nath Chowdhri and others Plaintifis. ' 


Arbitration — Award — Application to have an- award filed in Cmirt- -Private 
arbitration' - Civil Procedure Code (Act X of 1877), hs. ^28, 520. 

Where au applicatiuii is inado under s. .5‘2.5 of tlie Code of Civil J’roeednro to have an 
Qiward filed in Court, and it appears to the Court, on cause shown why the award should Jiot 
be filed, that there is a reasonable dispute between the parties on ainy of the grounds 
mentioned in ss. .5‘20 or .0‘21, the application should bo dismissed. 

Under s. 525t of the Code of Civil Procedure, suflicient cause ni.u shown bv aflidavit or 
verified petition. 

Sree Jlam CJinirdhry v. Dennhundlim Choirdhry (1. L. H., 7 (>al., 4t)0), and Sashti 
Charnn C hatter jee v. Tarak Chandra Otuitterjee (H B. L. R., 315) referred to. 

This was a rule to show cause why a decision of the Subordinate Judge of 
Piibna, in tho matter of the filing of a jn-ivate award under s. 525 of the Code 
of Civil Procedure, and dated the 30th of January 1882, should not he set 
aside by the High Court. The material portions of the Subordinate Judge’s 
judgment are as follows : - - 

This is a suit or application under s. 5‘25 of Act X of 1877 brought by the plaintifts to 
enforce a private award made by the arbitrators Probat Chundra Sc;n and others, appointed 
under an iigrecmcnt dated 25^1 September 1877,^ sfiid to have been entered into between] 
Ananda Nath Chowdhorec, tho husband of the plaintiff No. 1 and the father of the plaintiff 
No. ‘2, Jind Sham Soonder (’howdhoreo, the husband of the defendant Ichanunee Chowdhranee. 
It was alleged that after the death of the said Sham Sounder Chowdhoree the prcoent defendant 
gave her consent to the arbitration proceedings, and after the award was made by the arbitra- 
tors she acted upon it by receiving money duo to her under the terms of the said award. Ifcnce 
this suit. The written statement of the defendant is to the effect — (1), that the present suit 
is barred by limitation, inasmuch as the legal representatives of the deceased Ananda 
Nath Chowdhoree have not boon joined as plaintiffs within the specified time ; (2), 
that the present suit cannot proceed on an award stimped insufficiently ; (8), [ 558 ] that the 
ckrar deed executed by Sham Soonder Chowdhoree is not binding upon his heirs, and 
also that the arbitrators had no authority to proceed upon the said ekrar after the d(‘ath of Shaiii 
Sounder Chowdhorec; (4), that Ichamoyee Chowdhrane(; did not give her consent to the 
arbitration, and she had no power under the will of her husband to do so, and if she 
has given any consent that consent is not legally admissible in evidence; (5), that the 


• RuleNo. 4G.‘l of 1H82 against tin; order of Baboo eJi'cbun KristtJ Chatterjee, Sub- 
ordinate Judge of Pubna and Bogra, dated the 80th January 1H82. 

t [Sec. 525 : — When any matter has been referred to arbitration without the intervention 
of a Court of Ju.>»tice, and an award has been made thereon, any 
person interested in the award ma\ apply to the Court of the 
lowest grade having jurisdii'tion over the matter to which the 
award relates, that the award be iilod in (3ourt. 

' Tho application shall be in writing and shall be numbered 
and registered as a .suit Letween the applicant as plaintiff and 
the other parties as defendants. 

The Court shall direct notice to be given to the jiartics to 
the arbitration other than the applicant requiring them to show 
cause, within a time specified why the award should not be filed.] 


Filing award in matter re- 
ferred to arbitration without 
intervention of Court. 

Application to be num- 
borod and registered. 


Notice to 
arbitration. 


parties to 
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award in quoKtion cannot bo filed iiia.smuch as it had been made a lon^ time after tho ekrar 
de(‘d, wbioh doos iidL mention any .spc'oifiod time; (0), that deceased Ananda Nath Chowdhoree 
acted in (‘r))itravention of tho ekrar deed before tho arbitration began, therefore the award 
cannot be enforced again.st tho defendant ; (7) that the private award cannot be filed in 
this Oonrt under the following grounds : [Those grounds wore twelve in number, and were 
to tho oiTect that the arbitr.itors had partitioned lands which they ought not to have 
partitioned, and had not partitioned lands which they ought to have partitioned ; that 
they had not carried out tlu! provisions of tho agroeineiiL in some respects, and had 
I'Xcetided thnr powers in others ; that they had examined witnesses in tho absence of the 
defiMidant witliout giving notioo ; th.it they had been p.irtial to the plaintilT and had given 
a decision ag.im.st tin- weight of the evidence taken lioforo them ; and that the conduct of the 
filler party in the .irbitration, h.id luicn fraudul'mt. j 'fhe Suiiordinate Judge then went 
on to ‘>ay ; 

Tin* points to 1)0 iletcrmined in this ease are: (1st), whether tho plaintiffs are entitled 
to liring this ^iiit witliout joining all the persems named in tho will and without e.oming in 
as executor or 1 ‘xoeutrix ; (‘ind), whether the present suit is harri'd by tlie provisions of 
s. of Act X of 1H77 ; (drd), whether the ekrar di'cd executed by the deceased Sham 
Sounder ^Mll hi* binding against his heirs ; 4th, whether the private award was made according 
to tho provi.'-ions of s. b'JOaiid b‘Jl t and in equity ; if so, arc the plaintiffs entitled to file it in the 
Court f riilu* Snhonlinate Judge then discus.sed the evidence and came to a finding on all the 
issuer, ill favour of the pIjiiiitilT.] He then went on to say : — 

I'lider these eiivumstances I come to the clear conclusion that the award in question is 
valid in law as well as iu ecpiity, and it was acted upon by receiving the property mentioned in 
it by both the parties, and it can be filed in the (’ourt of Justice. 

Mr. Evans, Baboo Molinii Mohiin Uoy and Baboo Issen Chnnder Vhucker- 
hiiltii for tlio Fetitionor.s, 

Mr. livU and Balioo (inja Snnker Mozoomdar opposed tho application. 

Tho bdlowirig Judgments were ilelivercd by the Court fWll.(S()N and 

Macuhkhson, d.J.) 

. [559] Wilson, J . — This was a rule granted under s. G22 of the Biocedure 
Code, to show cause why an order of the Subordinate Judge of Puhna, direct- 
ing an award to he filed, should not be sot aside. The rule was granted upon 
two grounds, the first and most important of whicli is, in my opinion, sufficient 
to dispose of the case, r/.?., “ that considering the cause shown against the 
award the order ought not to have been made.” 


^ [Sec. . If no such applieiition be made, to the Court by any person claiming to be 
, the legal representative of the deceased plaintiff, the (Jourt nia_\ 

A batemeiiL w leie no order that the suit shall abate, and award to the defen - 

applM atn»n )\ iepn*seii a- the cost.'* which he may have incurred in defending the 

tiNf of di’ceased p .un i . to be recovered from the estate of the deceased plaintiff ; 

Or th(' C^mrt may, if it think proper, on the application of tho defendant, and upon sueJi 
terms as to costs or otherwise as it thinks fit, pass such other order as it thinks fit for 
bringing in the leg.il representative of the deceased plaintiff, or for proceeding with the, suit 
iu order to a final deterniination of the ni.iitcr in dispute, or for both those purposes. 

K.v})lm\at 'um. -A certificate of heirship, or i certificate to collect debts does not of 
itself constitute the pm-soii holding it the h*gal repre.seiitative of the deceased. But when 
the person holding any such certificate obtains thereby property belonging to the deceased, 
be may be treated as a legal representative liable in respect of such property .3 

t[Scc. ;V2l. -.\n award remitted under section .V20 becomes void on the refusal of 
. the arbitrators or umpire to reconsider it. But no award 
(ii-ouiids for setting a«,ide except on one of the following grounds 

(namely) - 

(a) eorriiption or iiii.scoiidiiet of the arbitrator or umpire ; 

(/<) either party having been guilty of fraudulent emicealment of any matter which 
he ought to have disclosed, or of wilfully misleading or deceiving the arbitrator 
or umpire; 

(c) the award having been made after the issue of an order by the Court superseding 
the arbitration and restoring the .suit ; 

and no award shall be valid unless made within the period allowed by the Court. ] 
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The question turns upon the construction of ss. 525 and 526 of the 
Procedure Code, Section 525 says : “ When any matter has been referred to arbi- 
tration without the intervention of a Coiirt of Justice, and an award has been 
made thereon, any person interested in the award may apply to the Court of 
the lowest grade having jurisdiction over the matter to which the award 
relates, that the award be bled in Court. Tiie application shall be in writing 
and shall be numbered and registered as a suit between the applicant as plain- 
tiff and the other parties as defendants. Tiio Coui L shall direct notice to be 
given to the parties to the arbitration, other than the applicant, requiring 
them to show cause within a time specified, w hy the aw^ard should not be filed.’' 

Section 529 says : “if no ground, such as is mentioned or referred to in 
s. 520 or 521, be shewn against the awwd, the Court shall order it to be filed, 
and such award shall then take effect as an award made under the provisions 
of this chapter.” 

Tn the present case differences having arisen between two brothers Ananda 
Nath Chowdhree and Sham Soonder Chowdhreo, they entered into an agree- 
ment of reference by which they submitted thirteen specified matters to arbitra- 
tion. This was on the 25th September 1877. 

On the 3rd of October 1878, Sham Soonder died, leaving the jiresent appli- 
cant his widow and executrix, and five infant sons, and she obtained probate 
of the will. 

After Sham Soonder's death the arbitrators proceeded with the reference ; 
and on the 30th of May 1880 they made their award. Ananda Nath applied 
to the Subordinate .fudge to file the award under s. 525 and then died. His 
widow, as next friend of his minor sons, and his major son wore substituted 
for him in the proceedings. 

The present applicant presented a written statement in which [560] she 
contended that the award was bad on the ground that the agreement of sub- 
mission did not bind the representatives of Sham Soonder ; and also on grounds 
that, if true, showed that the award had left undecided certain of the matters 
referred, and had dealt with matters not referred, and was bad on the face of 
it, objections within the scoi)o of s. 520. The Subordinate Judge overruled 
all the objections, and ordered the award to be filed. We have to say whether 
that order should bo sot aside or not. 

If the words in s. 526, “ no ground, such as is mentioned or referred to 
in s. 520 or 521, be shewn against the award,” moan, ‘ be established to the 
satisfaction of the Court,’ then so far as such objections are concerned, we 
cannot say that the Subordinate .Tudge was wrong in filing the award ; but I 
think the terms of the section are complied with, and grounds are shewn, 
when it is shown by written statement or affidavit or other verified statement, 
that the award is impugned as invalid for any of the reasons contained in 
ss. 520 and 521, and that the Court is then bound to hold its hand, and leave 
the parties to their remedy by suit. This appears to me the more natural 
construction of the section, and it is certainly the one most in accordance with 
justice and convenience. I am not at all inclined to strain the language of the 
Statute when the effect would be to deprive the parties of their ordinary right 
to have their controversies (other than those which they liave agreed to refer) 
tried by suit with a right of appeal, and compel them to submit to a summary 
decision without appeal. 

This question has not, so far as I am aware, been actually decided ; but it 
has on several occasions been considered by Division Benches of this Court, 
and the opinions expressed have been in accordance with the views I have 
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expressed. In Sashti Charan Chattnrjee v. Tarak Chu7idra Ghatterjee (ft B. L 
K., 31/3), Norman, J., at page 324, Loch, J., at page 328, and Pai^, J., at page 
332 clearly ox])ross this view. In the recent case of Srce Ram Chowdhry v. Deno 
Bundhoo Choiadlinj (1. L. K., 7 Gal.,- 490), PoNTIFEX, J., at p. 492, distinctly 
states the law in the same way. 

[361] It was [lointed out in argument before us that this^ conclusion might 
introduce a different rule in the case of awards made wholly out of Court 
from that which must aiiply in the case of arbitration arising out of' suits or 
in wbich tlie submission has been filed. It may be so; but tbe language used 
in dealing with the two cases is entirely different. 

There is an additional objection to the j^resent order, because the appli- 
cant, when before tlie Subordinate Judge, denied altogether that the submission 
was binding upon lier, and s. /525 seems to me to have no application to a case 
in which the submission or its binding effect is in dispute. 

Tlie order of the Sul)ordinato Judge will therefore be set aside. 

Maopherson, J. -1 concur in holding that the order of the Subordinate 
Judge should he set aside. One of the material contentions before the 
Subordinate Judge was that the award was not Innding on Ichamoyee, the 
applicant before us, as she was no party to the agreement of submission to 
arbitration executed by her husband as one of the contracting parties, and 
there was nothing in tho agreement to bind his reiu'esentatives. Further, it 
was contended that she had never given any such consent to tho arbitration, 
which commenced after her husband’s death, as to make the award binding 
on her. The Subordinate Judge, after taking evidence, held that she had 
consented, and that tho award was binding on her, and then after disposing of 
many other objections to the proceedings of the arbitrators he passed an order 
that the award should be filed under tho provisions of s. 326. Tho agreement 
related to many matters which were to be the subject of arbitration, and 
included the taking of accounts and determination thereon whether any 
balance remained due from one ])ariy to the other. Though the agreement 
was executed nearly a year prior to ^ho death of her husband, no action 
appears to have been taken by the arbitrators till about nine months after his 
death. Whether there wore or were not sufficient grounds to justify the 
Subordinate Judge in holding that the agreement was binding on her by 
consent or otherwise, is a matter which wo need not consider, as I think he had 
no power to determine the question, and in doing so exceeded the jurisdiction 
which he could exercise under [362] ss. 325 and 320. The power of a Court 
acting under those sections seems to be very limited. 

They neither contemplate nor authorize a decision on disputed matters 
outside the award itself and tho action of the arbitration as bearing on it. 
The construction put by this Court on the corresponding section of Act VIII 
of 1839, was in effect that if tho Court decided disputed questions bearing on 
the authority of arbitrators to make an award, the decision was one from 
which an appeal would lie. In other words, the Court had decided a ques- 
tion which it was not intended it should decide finally, xict X of 1877 took 
away the right of ap])oal, and s. 526 indicated more clearly than the 
corresponding section of Act VIII of 1859, the grounds which might possibly 
be tho subject of inquiry, and narrowed rather than extended tho power of 
the Court. On this ground I would sot aside the order of the Subordinate 
Judge. 1 also concur in holding that when a Court, in dealing with an appli- 
cation under s. 325, finds there is a hoiid fide and a reasonable dispute on any 
of tho grounds mentioned in ss. 520, 521, it ought to hold its hand, and would 
be justified by the words of the section in doing so ; but I hesitate to say 
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that VhQn such grounds of objections are set forth in a verified petition or 
affidavit, th^ Court is to make no inquiry, or that if it does decide on evidence 
that no grounds exist, the decision is one with which we could interfere under 
8 . 622 . ^ ^ 

> Order set aside. 


NOTES. 

[PILING AWARD— OBJECTIONS— COURT’S POWER TO 00 INTO THEM— 

The C. P. C, 1908, Sch. IT, r. 21 sets at rest the previous couHict of decisions in cases 
like this one and 9 Gal. 575. Sub-clause 1 thereof nacts that, Wfiere tfie Court is satis- 
fied that the ‘matter has been referred to arbitration and that an ainnrd has been made theremi 
and wJiere no ground such as is mentioned or referred to in paragraph 14 or paragrah 15 is 
vj'oved, the Court shall order the award to be filed a/ul shall lU'ocecd to pronounce judgtnent 
accordifig to the award."' 

Doubts were entertained under the former Code, as to whether the Courts can deter- 
mine on the validity of the objections The TiOgislaturo has oxplicitl^ overruled the inter- 
pretation of WlIiSON, J. at p. 5G0. the High Courts aJ so took a similar view, dissenting 
from this case 9 Cal. 675 ; U Cal. 1G6 ; 21 Cal. 213 F. B ; 16 Cal. 182 ; G Bom. 6G3 ; 7 
Bom. 316 ; 20 Bom. 208 ; 8 All. 340 ; 16 All. 231 ; 4 Mad. 319. The contriir> opinion was also 
held in 9 Cal. 557 ; 7‘Oal. 490 ; 17 Bom. 674 ; 9 Bom. 254 ; 20 Bom. 59G. 

As regards the power of the High Court to determine whether there had been a valid 
submission, while In thisca.se (9 Cal. at 561) and 21 Cal. 213, it was held that the Court 
had no such power, in the following cases it was hedd that the Court had such power:— 25 
Cal. 757 P.B. ; 10 C. W. N. GOl 2 C.L.J. 153; 20 Mad. 89; 17 All. 21 ; 28 All. 621; 
(1901) P. R. 84 ; 29 Bom. 621.] 

[ 7 Ind. Jur. 528 : 12 C.L.R. 204 ] 

[668] FUTili BENCH EEEEIIENCE. 

The 28th February, 1883. 

PRKfiJ^NT : 

Sir Richard Oarth, Knicht, Chikf Justice, IMr. Justice Witter, 
Mr. Justice McDonell, Mr. Justice riiiNSEP and 
Mr. Justice Wilson. 


Digumber Roy Chowdhry and others Defendants 

versus 

Moti Lnl Bundopadhya Plaintiff. *' 


Hindu Laic — Inheritance — Bengal School of Hindu law — Sapinda — Brother's 

daughter's son. 

According to the Bengal school of Hindu law a brother’s daughter’s son is a sapinda, 
and is, therefore, a preferable heir to the groat-great-great-grandfather’s groat-great-great- 
grandsoii . ^ 

This case was referred to a Full Bench by Mr. Justice McDonell and 
Mr. Justice FIELD, two of the Judges of the Court, on the 7th Juno 1882, with 
the following opinion : — 

Field, J. — The qutjstion raised in this appeal is wJiethor a brother’s 
daughter’s son is a preferable heir to the great-great-great-grandfather’s great- 
great-great-grandson. That the brother’s daughter’s son is an heir depends upon 
the principle which was laid down and defined in the Full Bench c ase of Gvra 
Oobind Shah Mandal v. Anitnd Lai Gho.se Mazitmdar (fi B. L. R., 1/3 ; s. c., 

*Pull Bench Reference made by Mr. Justice Me DONELL and Mr. Justice FIELD, dated 
the 7th June 1882, in Appeal from Appellate Decree, No. 2445 of 1880. 
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13 W. Jl., F. Jl., 49). In that iwirticular case it was the fathers brother’s 
daughter’s son who was declared an heir, but the principle is the same in the 
case of a brother’s daughter’s son. That case merely decided that such a son 
is an heir. It left undetermined the further question — what precise position is 
such an heir to occupy in tlie category of heirs. In the judgment of Mr. Justice 
Dwarka Nath Mittkr at pages 45 and 46, this question was expressly stated 
to be left undetermined. On the present occasion it becomes necessary to decide 
this question. Tlie doctrine of spiritual welfare must, as the law is now settled, 
determine the order in wliicli any person entitled to succeed is to rank in the 
category of lioirs. Now, in tlie present case referring to the genealogical tree to 
bo found at page 10 of Liie iiaper-hook, [564] Byddo Nath is the late owner. 
The j)laintiff Moti Lai Banerjoe oilers a puida or undivided oblation to Anund 
Chiinder, Ram Siuiker and llasdoh Roy. The deceased ilyddo Nath participates 
in two of tliesop//n/r/.s, that is, those oiTerod to Ram Sunker and Basdeb. The 
defendants olToi pinda^ to tliree persons. Ram Prosad (or Ram Kumar), 
Ram Sunker and Nund Kishore. They otter a lepa or divided offering to 
Bissessur Roy, Jiarn Rulluhh Roy and Ram Bulluhh Roy’s father. The 
deceased Byddo Natli ])articipatos in two lepas, viz,^ those offered to Ram 
Bullubli Roy and Ram Bullubli Roy’s father. Tlie question then is reduced 
to this ; “ Is the efficacy of two imuiaa ottered by a cognate superior to that 
of two lepnH offered by an agnate? ” It appears to us tliat this question ought 
to be answered in tlie altirmative ; and in support of this view wo may refer to 
paragraphs 425, 426, and 432 of Mr. Mayne’s work on Hindu Law. In the 
last paragraph Mr. Mayne says: “The result of these rules in Bengal is, that 
not only do all the handhus come in before any of the aakulfjas or samanodakast 
but that the handhus themselves are sifted in and out among tlie .agnates, 
heirs in the female line frequently taking before very near sapindas in the 
direct male lino, on the principle of superior religious efficacy. In fact, if the 
test of religious oflicacy is once admitted, no other arrangement w^ould be 
logically possible.” To the same purport are para. 5, s. 1, chap. XI of the 
Dayahhaga ; and the passages to he found at pages 763, 771, 772 and 830 of 
the Principles of the Hindu Ijaw’ of Inheritance by Baboo Raj Cumar S.arva- 
dhicari, and the page 276 of the second edition of Baboo Shyama Churn 
Sircar’s work on Hindu law. Wo think that those passages establish, yZr.s^, 
that the plaintiff in this case is a sapinda of the deceased Byddo Nath ; and, 
secondly, that no sapinda even a sapinda whoso saplndashiiJ depends upon 
cognate relationship, is an inferior heir to any sakulya. We do not overlook 
the fact that a pinda ottered by a cognate is of secondary importance as 
compared with a pinda offered by an agnate ; but we think it clear that 
a jnnda offered by a cognate is of superior efficacy to any lepa or divided 
offering by an agnate. The case of KasJice Mohun Boy v. Baj Gobind 
[S65] Chvckcrbntty (24 W. R., 229) is opposed to the view which we take. 
In that case the plaintiff Raj Qobmd C3huckerhutty offered one pinda or 
undivided offering in which the deceased Bharut participated, viz., that which 
was offered to the oomnion ancestor Ram Sunker. The defendant Kripa Nath 
Bagchi offered one lepa or divided offering to the same Rum Sunker Bagchi. 
in that case, therefore, the question really was whether a pinda offered by a 
cognate was of superior efficacy to a lepa or divided offering offered by an 
agnate. That case differs from the present case merely in this, that in the 
case vvliich we have to decide the parties stand in different degrees of propin- 
quity ; and the number of both divided and undivided offerings is double. The 
decision in the case of Kashec Molnni Boy v. Baj Gobind Chuckerbutty (24 W. 
R., 229) was not based altogether upon tlie principle of spiritual efficacy ; and 
it would no doubt be iiossible to draw a distinction between that case and the 
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present case on the ground that in that case the relationship of the contending 
parties to the deceased was different from the similar relationship of the parties 
in the present case ; and that, therefore, much of the reasoning upon which 
the decision in that case was based would not he applicable to the case which 
we have to decide. We think, however, that the true test is that of spiritual 
efficacy ; and, tried by this test, the cases are exactly analogous. As the 
question is one of some doubt and is of considerable importance to the Hindu 
community, we think that it will be better to refer it to a Full Bench. We 
therefore refer the following ciuestion to a Full Bench ; “ Is a cognate 

sapinda a preferable heir to an agnate sakuUja . ” 

Baboo Hash Behanj Ghose^ Baboo Golap Chundcr Sircar, Baboo Hem 
Chunder Banerjee, Baboo B/pro Dass Mookcrjee find Baboo Umakali Mocker jee, 
for the Appellants. 

When the Appellants’ case was opened, Mr. Justice MiTTEU said : “ Is not 
the question settled by Dayabhaga, XI, 0, 20 ? ’* 

Baboo Hash Behartj Ghose — See Sarvadhicari’s Principles of Inheritance, 
p. 857 — The spiritual benefit conferred by the plaintiff* is of superior efficacy — 
Dayabhaga, Xi, 1, 4 ; XI, 2, 27. 

[S66] Baboo Golap Chundcr Sircar on the same side : — Dayabliaga, XI, 6, 
20, does not include a brother’s daughter’s son, for he does not offer three obla- 
tions in which the deceased participates, Dayatattwa, XI, 78 ; Dayabhaga, XI, 
6, 9. Fifth in descent being excluded, the brother’s daughter’s son is excluded. 
Srikrishna’s Dayakrarria Sangraha has not been followed — Gobind Proshad 
Talookdar v. Mohesh Chundcr Surma Ghiittuck (15 B. L. E., 35 ; S.C., 23 W. B., 
117). See also Dayabhaga, XI, 230 ; XI, 6, 29, 133. 

Baboo Guru Dass Bancrji and .Baboo Saroda Prosmim Hoy for the 
Eespondent. 

The Judgment of the Full Bench wj^s delivered by 

Mitter, J. — We are of opinion that according to the Hindu law current in 
the Lower Provinces of Bengal a brother’s daughter’s son is a preferable heir 
to the great-great-great-grandfather’s great -great-great-grandson. 

In the Full Bench decision in Guru Gobhul Shaha Mandal v. Anund Lai 
Ghose Mazumdar (5 B. L. R., 15 ; s.c., 13. W. R., F. B., 49), Mr, Justice 
DwarKANATH MiTTEli was of opinion that a cognate of this description is a 
sapmda,B,ii defined in the Dayabhaga. A brother's daughter’s son offers two 2Jindas 
or undivided oblations to the father and the grand father of the deceased in which 
he participates. Whereas the groat-great-great-grandfather’s great-great-groat- 
grandson is not connected with the deceased through the medium of undivided 
oblations. He is a sakulya or an agnate, connected with the deceased through 
the medium of divided oblations. Therefore, the competition in this case is. 
between a cognate who is a sa^nnda and an agnate who is a sakulya. According 
to the Dayabhaga, it does not admit of any doubt, that a sapinda, though a 
cogtiato, is a preferable heir to a sakulya agnate. The following passages of 
the Dayabhaga are clear upon this point : — 

“ The order of succession then must be understood in this manner : On 
failure of the father’s daughter’s son or other person who is a giver of three 
oblations (presented to the father, etc.), which the deceased shares or which 
he was bound to offer, [887] the succession devolves in the next place on the 
maternal uncle and others, (namely, his son and grandson)” — Chap. XV, s. 6, 
para. 20. 

But on failure of kin in this degree, the distant kinsman {sakulya) is 
successor. For Manu says : Then, on failure of such kindred the distant 
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kinsman shall bo the heir, or the spiritual preceptor or the pupil.*’ The distant 
kinsman (sakuh/a) is one who shares a divided oblation (s. I, § 37) as the 
grandson’s grandson or other descendant within three degrees reckoned from 
him, or as the offspring of the grandfather’s grandfather or other remote 
ancestor,” paragraph 21. 

But it has been contended that the question referred to the Full Bench 
in the case cited above being whether a father’s brother’s daughter’s son is 
entitled to bo recognized as an heir according to the Hindu law current in the 
Bengal school, it is binding upon us upon that question only ; that wo are not 
concluded by the grounds upon which it was based ; and that we are competent 
to reconsider them. Hut this contention is not sound. The Full Bench decided 
that a father’s brother’s daughter’s son is an heir because he is a saphilda. If 
wo are to follow this decision, wo must hold that a father’s brother’s daughter’s 
son or any other cognate conferring similar spiritual benefits upon the 
deceased is a snpnithi. [t is to bo further borne in mind that the heritable rights 
of such cognates either must he based upon their sapinda relationship, or 
they would not bo in the lino of hoirs at all. 

“ Tf tho right of the father’s .son, and of the maternal uncle and the rest,** 
says the author of the Dayabhaga in para. 28, s. (>, Chap. XI, “ bo not 
considered as intended by the text, * To throe must libations of water be made, 
eic.,’ they would have no right of siicjession since thoy have not a place among 
distant kinsmen and others whose order of succession is specified.” 

Therefore, unless we decline to follow tho F’ldl Bench decision in Guru 
Gobind Shaha Mandat v. Anund Jjol Ghosc Maznmdar ("5 B. L. li., 15 ; S.C., 
13 W. R., F. B,, 49) wo must hold that a brother’s daughter’s son is a sapiuda, 
and therefore a iirofei'able heir to the* groat-great-great-grandfathor’s great- 
great-great-grandson. 

[ 868 ] Tho learned Judges who hh,vo referred this question to a Full Bench 
aro also of this opinion. Tho reference was marlo in consequence of a contrary 
ruling in Kashee Mohim Roy v. Raj Gobind Chnckcrbntty (24 W. R., 229). It 
appears to us that in that case the learned Judges held that asnkulya relative 
was a preferable heir to a cognate sapinda. That decision is therefore clearly 
opposed to the rule of law laid down by tho author of tho Dayabhaga in tho 
passages cited above. 

The result is that this appeal fails. It is accordingly dismissed with costs. 

Appeal dismissed. 


NOTES. 

[DAYABHAGA LAW-SAPINDAS.- 

Although entitled as sapinda to tako boforc the sakulya as laid down in this caso, tho 
brother's daughter's son being a cognate sapinda takes after agnate sapindas : 15 Cal. 780. 

There is also tho further rule that sapindas e.r pnrte paterna aro *o be preferred to sapiii- 
das eT*parte niaterna : — 2(3 Cal. 286 rc-aflirmed in (1918) 18 C. W. N. 477. 

Sec also (1912) 16 0. L. J. 842 where at was held that the preference of the cognato 
sapinda to the .sakulya wa.s too long settled to bo now disturbed.] 
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[9 Cal. 568] 

APPELLATE CIVIL. 

The 24th January, 1883. 

Pbesent : 

Mb. Justice Cunningham and Mb. Justice Maclean. 


Mohun Chundor Kurmokar and another Decree- holders 

versus 

Mohes Chunder Knrrnokar and others Judgment-debtors.* 


Limitation — Act XV of 1877, sch. II, art. 179 — Execution of decree — 
Partition — Joint decree — Decree for jmrtition. 

A consent decree for partition made between throe parties contained a provision that if 
the plaintiffs should not have the proi)erty partitioned within two months from the date 
thereof, any one of the other parties to the suit might obtain partition by oxcuting the decree. 
One of the parties sued out execution and obtained partition and possession of his own share. 
More than three ycar^i after the date of the decree, but less than three years from the date 
of the application just mentioned, another of the parties applied for partition under the decree. 

Held, that the application was not barnul by limitation under the provisions of the 
Limitation Act, Act XV of 1877, Sch. II, Art. 179, cl. 3, exp. 1. 

The facts of this case are stated as follows in the judgment appealed 
from : “ The parties in this case wore originally [569] plaintiffs and 

defendants in a partition suit, which was decided in accordance with 
the terms of a compromise on the 30th of January 1877. The decree 
showed that each of three sets into which the owners of the wliolo property 
were divided, was entitled to one-third of the property in suit, and it was 
decreed that if the plaintiffs did not have the partition of the lands carried 
out within the two months, any one of the parties, whether plaintiff or defen- 
dant, might ‘ execute the decree and take possession after partition.’ The owners 
of one-third accordingly executing the decree obtained their share : then some 
four years after the date of the decree, another set, tlie respondents 1 and 2, 
applied for separation of their share : thereupon certain of the defendants 
pleaded that this second application was barred by limitation, tlie execution by 
one set of the owners not being a proceeding which kept alive the decree of all. 
The Munsif found that the application for execution of the first sot of proprie- 
tors prevented the decree being barred. The reason given by liim is that the 
decree was one which should be executed with reference to all the shares on 
the applicsition of one of the parties, but, inasmuch as one set of proprietors 
had already succeeded in obtaining a separation of their one-third share, the 
Munsif seems to have understood that his interpretation of the decree could 
not be acted on so long as the previous execution proceedings were not 
impugned, and he thereupon passed an order which was clearly ultra vires, 
namely, that the entire property should now be partitioned amongst all the 
shareholders. The present applicants for execution advanced no such claim as 
that the lands already sopariited should again bo united with the lands of the 
other two shares and a fresh partition carried out ; but manifestly the first 
execution proceedings were an obstacle which would have to be surmounted 
somehow before the present application could be granted. As the matter stood 

* Appeal from Appellate Order No. 316 of 1881, against the order of F. W. D. Peterson, 
Esq., Judge of Jessore, dated the 12th July 1882, reversing the order of Baboo Monmoth Nath 
Ohatterjee; First MunsifI of Baghat, dated the 20lh May 1882. 
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the successful execution of a fraction of the decree was for all practical pur- 
poses equivalent to three decrees, and, if so, the execution of a separate portion 
of the decree by those entitled to that portion could not keep alive the decree 
with reference to 'the other portion in wliich the first applicants for execution 
had no interest.” The Subordinate Judge then cited and distinguished the 
case of [570] Sheikh Khoorshed Uossehi v. Niibee Fatima (I. L. R., 3 Cal. 
551), and allowed the appeal with costs. 

Thereupon an appeal was preferred to the High Court, on the ground that 
the Subordinate Judge was wrong in holding that the decree was barred by 
limitation. 

Baboo Taruk Nath Pa lit and Baboo Baikant Nath Doss for the Appellants. 

Baboo Troijlukha Nath Mittra for the Respondents. 

The Judgment of the Court (Cunningham and Maclean, JJ.) was 
delivered by 

Cunningham, J. — In this case there was a decree on compromise on the 
30th .Tanuai*y 1877, by which the parties were declared to bo entitled to a par- 
tition, and it was ordered that, if the plaintiffs did not have the partition of 
the lands carried out within two months, any one of the parties, plaintiffs or 
defendants, might execute the decree and take possession after partition. The 
partition was not carried out forthwith, and an ajqJication was made by some 
of the plaintiffs to have the partition effected, and on that application, without 
dividing the entire property, one-third portion was separated. On the 15th 
March 1882 the present applicants applied for partition of the rest of the pro- 
perties, that is, of the remaining two-thiids which were not partitioned. The 
question we have now to decide is, whetlier that apidication being made 
more than three years after the decree of the 30th January 1877 is kept 
alive by tlie application of some of tlie plaintiff’s in January 1880. The 
lower Appellate Court has considered ^t hat it is not, inasmuch as the decree 
must ‘be regarded as practically a sej)arate decree in the interest of each of 
the parties. We are unable to concur in that view ; wo think on the whole 
that the proper view lo be taken of the decree is that it was a joint decree, 
within the meaning of the second part of the explanation to Article 179 of 
the second schedule of the Ijimitation Act. We consider, therefore, that 
the application is not barred by limitation. 

The Munsif in passing orders on the application directed that 
the whole of the property should bo partitioned, thus re-opening the 
[371] proceedings of January 1880. Wo concur with the lower Court in 
thinking that in doing this ho was going beyond what the applicants had asked 
for. We think tliat the proper order to pass in the case is that the execution 
should now issue as prayed by the aj'plicants. The present appeal must be 
admitted with costs. 

Appeal allowed. 


NOTES. 

ISee also (1897) 998 (1001).] 
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tfMA SUNSUH SIB^AB V. TABtBl CHUNDBB SINGH tl882] I.L.R. 9 Cal. 57^ 

[9 Cal. 971 : 11 C.L.R. 866] 

APPELLATE CIVIL. 


The 26 th July, 1882 , 

Present : 

Mr. Justice Field and Mr. Justice Norris. 


Uma Sunkur Sirkar Defendant 

versus 

Tarini Chunder Singh Plaintiff." 


“ Kabuliat, Construction of — Abatement of rent for land acquired 
by Government for public purposes. 

In a suit for rent by a zamiridar against a patnidar, the lattdi* claimed abatement of the 
rent on the ground that part of the land included in the patni tenure had been acquired by 
the Government for public purposes. 

The kabuliat executed by the patnidar contained a provision to the cltect that, if any of 
the land settled should bo taken up by Govi'rnmcut for i)ublic purposes, the zamindar and 
the patnidar should divide and take in equal shares the compensation money, and a further 
provision to the effect that the patnidar should “ make no objection on the score of diluvion 
or any other cause to pay the rent fixed or reserved by this kabuliat.” 

Held, that the patnidar was entitled to abatement of the rent. 

In this suit tho plaintiff (zamindar) sued the defendant (patnidar) for rent 
calculated at the full rato fixed by tho patni settlement. The defendant’s claim 
for abatement having been rejected by botli the lower Courts, the defendant 
appealed to the High Court. 

Baboo Kashi Kant Sen for the .Appellant. 

Baboo Bhotvany Churn Dutt for thp Respondent. 

The following Judgments were delivered : — 

Field, J. — The question in this case is concerned with tho construction of 
a patni kabuliat. . 

Some land included in the patni was taken up by Government C872] for 
public purposes, and the patnidar now claims abatoinent of rent from the 
zamindar in respect of tho land so taken. The contention of the zamindar is 
that the patnidar is, by an express covenant contained in the patni kabuliat, 
debarred from making any such claim for abatement. Tho patni kabuliat first 
contains an agreement to the following ollect : that if land be taken up by 
Government for a railway, a ferry fund or other purposes, the zamindar and the 
patnidar shall divide the compensation paid by Government in respect of such 
land, each receiving one moiety. There is then a furtlier clause which may be 
roughly translated as follows : — “ I shall make no objection on the score of 
diluvion or any other cause to pay the rent fixed or reserved by this kabuliat.” 
I propose to construe this second clause first ; and the question which I liave 
to decide is, whether the taking of land for public purposes by Government is 
a cause of the same kind as diluvion. If this question is to be answerecl in the 
affirmative, then this particular clause in the kabuliat precludes tho i)atnidar 
from claiming abatement of rent. It appears to mo that the taking of land by 
Government for a public purpose is not a cause of tho same nature as diluvion ; 
and for this reason. When land is washed away by tho action of the river. 

Appeal from Appellate Decree No. 478 of 1881 agiiin.st the dooree of Baboo Amrito Lall 
Ghatterjeo, Subordinate Judge of Nuddoa, dated the 29th December 1880, affirming the decree 
of Baboo Behari Lai Baiieijee, Second Mimsif of Kooshtea, dated the 1st August 1879. 


4 OAIi.— 188 
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the thing itself out of which the rent issues is destroyed, certainly for a time, 
although it is quite possible that by the action of the same river there may be 
a re-formation. But in the case of a re-formation the custom of this country 
is, that where abatement has been allowed for diluvion, enhancement is claim- 
able for alluvion. When land is taken up by Government, the thing itself 
out of which the rent issues is not destroyed ; it continues to exist and the 
Government pays what must ho taken to be the market value of the land at 
the particular time. It, therefore, appears to me that it is impossible to say 
that the taking of land by Government for public purposes is a cause ejusdem 
generis (of the same kind) with diluvion. This disposes of the second 
clause. 

I now proceed to deal with the first clause. As to the meaning of this 
clause there can be no possible doubt. The parties agreed that the zamindar 
should receive one moiety of the compensation, and the patnidar the other 
moiety. There is no express covenant as to whether there shall be an abatement 
of rent or not. [6733 We have then to consider whether it is equitable that the 
zamindar having received a portion of the compensation money, in other words, 
having received to a certain extent the value of the annuity which he has reserved 
out of the land demised by the patni lease, should be entitled to continue to receive 
the whole ot that annuity without diminution. It appears to me that this 
would not be equitable ; and that where the zamindar receives a portion of the 
compensation money, it is reasonable that he should grant an abatement in the 
patni rent to the patnidar. I take it that the stipulation in the patni kabuliat 
was intended merely to be a solution of a question which constantly arises in 
compensation cases, and which it is extremely difficult to decide without a 
measurement of the whole area of the patni tenure ; in other words, that it was 
intended to settle, as between the zamindar and the patnidar, the principle 
upon which the compensation for land taken up by Government for public 
purposes should be apportioned hetwpen the parties. In many cases the 
patnidar’s interest is of more value than the zamindar's interest, and there are 
probably few cases in which the zamindari interest would exceed the value of 
the patni interest. I take it therefore that this stipulation, that the parties 
should divide the compensation money in equal moieties, is an agreement 
between them merely as to the apportionment of the compensation, and that 
it was not intended to lay down any rule between these i)arties as to abate- 
ment of rent, which must be taken to be left to the general law of the country ; 
and I think that as the patindar has suffered a diminution of the area of the 
thing demised to him, he is entitled to an abatement of the patni rent payable 
by him. The case must therefore go back to the Court of First Instance in 
order that that Court may decide what is a reasonable abatement under the 
circumstances. The costs of all Courts will abide the result. 

NorriSf J. — I am of the same opinion. In construing this document it 
cannot reasonably be held that the taking of part of the land by the Government 
for the purposes of a railway is ejusdem generis with land abating or increasing 
by reason of diluvion and alluvion, or, in other words, by the act of God ; and 
I am strengthened in corning to this conclusion when it is manifest that there 
[5743 was present before tlie minds of the parties, at the time the patni settle- 
ment was granted by the ]}lainti(T, the fact that Government was likely to take 
a portion of the land included in the settlement for the purposes of a railway ; 
and if the pa 'ties intended that thero should be no abatement of rent when 
Government exercised their powers, in addition to making an express provi- 
sion tor the distribution of the compensation money, they would have further 
stated that there would be no abatement of rent. I am of opinion that the 
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true construction of this document is that the parties intended by an arrange- 
ment between themselves, to arrive at a conclusion, as to how the compensa- 
tion money paid by Government should be divided between the parties. The 
relation of zamindar and patnidar may be taken as that of lessor and lessee,. 
The lessee in 99 cases out of 100 has a beneficial occupation, and in so far as 
he has the beneficial occupation, he is entitled, when turned out of a part of 
his holding, to be compensated for the loss he suffers by reason of such evic- / 
tion. The zamindar also, who answers to the lessor or free-holder, is entitled 
to be paid for the land actually taken, and instead of calling into play some 
abstruse method of calculation, the parties agreed as to the proportions in 
which the lessee should be compensated for the loss of his leasehold interest 
in the land, and the zamindar for his freehold interest. After the question of 
compensation has been determined, there still remains the question of the 
quantum of abatement in the rent which the lessor should allow the lessee. 
'In England a machinery is provided. In the Lands Clauses Act there exists 
a machinery for the settlement of the abatement. It is a matter of calcula- 
tion, and if the parties cannot agree, provision is made for the settlement of the 
amount by justice. No such machinery exists in this country, and 1 am 
therefore of opinion that the case must be remanded as directed by my learned 
brother. 

Appml allowed and case remanded. ^ 


[878] APPELLATE CIVIL. 

The 17th Jumiary, 1883. 

Present : 

Mr. Justice Mitter and Mr. Justice O’Kinealy. 


In the matter of the Petition of Dutto Singh and others.*' 


Dutto Singh and others 
ver.ms 

Dosad Bahadur Singh. 


Arbitration — Aiuard — Time to file an award — Limitation — Limitation 
Act (XV of 1877), Hch. II, cl. 176 — Civil Procedure Code, 1877, 
ss. 526 — Powers of Court — Cau.se shown against filing award, 
validity of — Powers of arhiti aim's — Review of award. 

Where an award was made and signed by the arbitrators on the 5th of August 1881. but 
was not delivered to the parties till the 13th of September following, semble, that an appli- 
cation to file the award, made on the 25th of February 1882, under the provisions of s. 626 
of the Code of Civil Procedure, was not barred by limitation. It is clearly the intention of 
the Legislature that a party to an arbitration should have six months to enforce the award 
under s. 626 of the Code of Civil Procedure, from the time when he is in a position to enforce it. 

•Rules Nos. 1033 and 1202 of 1882, against the order of Maulvi Mahomed Nooral Hosain, 
Munsiil of Tajpore, dated the 30th June 1882. 
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Under ss. 525 and 526 of the Code of Civil Procedure, the Court has full power to enter 
into the question of the sufficiency of the cause shown against the filing in Court of an award. 

Da7idekar\. DmuleJcars (T. L. R., 6 Bom., 063) followed; Ichamoyee Choivdhrmiee v. 
Prosunno Nath Choicdhri (ante, p. 557) dissented from. 

After an award has been made and handed to the parties the functions of the arbitrators 
cease. They have no power afterwards to deal with an application for review of their 
decision. 

In this case it ap])earerl that Diitto Singh and otliers (hereafter spoken of as 
Dutto Singli) agreed to refer to arbitration certain disputes which they had 
with Dosad Baliadnr Singh and others (hereafter spoken of as Dosad Bahadur 
Singh). The arhitratojs made their award on the 5th of August 1881 
in favour of Dosad Bahadur Singh, in consequence of which the opposite 
party applied to the arl)itrators for a review of their decision on the 
16th of August 1881. Pending tlie consideration of this application by the 
arbitrators, and on the 28tli of November 1881 Dosad Bahadur Singli applied to 
the Court of tlie Munsill of Tajpore in Tii‘hoot undei* s. 525 of the Civil Proce- 
dure Code to have tlie award filed in Court. Dutto Singh having been called 
upon to show cause, objected that the arl)itrators had not yet passed any [676] 
order on his aj)pi)lication for review, and on tliis ground the application tohave 
the award filed in Court was dismissed on the 9th of January 1882. 

. On the 17th of January 1882, tlie arbitrators rejected Dutto Singh's appli- 
cation for review, and on the 25th of Fehruary 1882, Dosad Bahadur Singh 
made another application to have the award filed in Court. Dutto Singh 
showed cause on the ground, amongst others, that the application for 
review had been improperly rejected. On the 30th of June 1882, the Munsift 
remitted the case to the arbitrators on the ground that the application for 
review had been improperly rejected. 

Rule No. 1033 of 1882. —On the 22nd of August 1882, Dutto Singh 
applied to the High Court for a rule calbng upon Dosad Bahadur Singh to show 
cause why the Munsifl’s order of the 30th of Juno should not be set aside on 
the following grounds :(l) that the application to have the award filed in 
Court was barred by limitation ; (2) that the Munsill had no jurisdiction to 
make the order objected to: (3) that the arbitrators having been guilty of 
misconduct in making the award, and in refusing tbe application made 
to them to reconsider it, the Munsiff should have refused to interfere in Jiny 
way and should have simply refused to file the award ; (4) that the award 
should have been set aside under the provisions of s. 526 of the Civil Proce- 
dure Code, or the parties left to a civil suit. 

Rule 1202 of 1882. — After the previous rule had been issued Dosad 
Bahadur Singh applied to the High Court for a rule calling upon Dutto Singh 
to show cause why the Munsiff should not be ordered to file the award. 

Both rules were heard together. 

Mr. Twidale showed cause against Rule No. 1033, and supported Rule 1202. 

Mr. 6'. (Tragory showed cause against Rule 1202, an'^ supported Rule 
No. 1033. 

The Judgment of the Court (Mitter and O'Kinealy, JJ.) was 
delivered by 

Mitter, J. --These two rules arise out of a proceeding held in the Munsifif’s 
Court of Tajpore under the provisions of [677] ss. 525 and 526 of the Civil Pro- 
cedure Code. It appears that certain matters in dispute between the parties to 
these two rules were referred to arbitration without the intervention of a Court 
of Justice. The arbitrators made their award on the 5th of August 1881 ; but it 


1100 



DOSAD BAHADUR SINGH [1883] 


LL.R. 9 OaL 678 


was not handed over to the parties till the 13th September following. The 
petitioners in rule No. 1033 being dissatisfied with the award, in the meantime 
filed, on the 16th of August, a petition of review before the arbitrators. 

While this petition of review was pending, the petitioners in Buie 
No. 1202 under s. 525 of the Civil Procedure Code, applied to the Munsiff of 
Tajpore, who had jurisdiction over the matter, to have the award filed in 
Court. On notice being given to the petitioners in Buie No. 1033, who were 
the parties to the arbitration other than the applicants under s. 525, they 
raised various objections, some of which undoubtedly come within the provi- 
sions of ss. 520 and 521 of the Civil Procedure Code ; but the Court without 
determining any of them refused the application on the 9th January 1882 
solely on the ground that an apjfiication for review was then pending before 
the arbitrators. 

On the 7th January .1882, the application for review was rejected. The 
petitioners in Bnlo No. 1202 again applied to the Court on the 5th February 
1882 to have the awai’d filed in Court under s. 525. Again the parties other 
than the applicants, on notice being given, urged various objections, wliich were 
disposed of by the Court on the 30th June 1882. 

One of the objections urged against the award l)cing filed in Court was 
that the application dated the 25th February 1882 was out of time, under 
Art. 176''^ of the Limitation Act, which lays down that an application under 
s. 525 of the Civil Procedure Code should bo made within six months from the 
date of the award. The Court overruled this objection on the ground that the six 
months should bo counted from the date when tlie award became final, 
and that the award did not become final till the application for revie\v was 
disposed of. 

Another objection against the award was that the arbitrators were guilty 
of corruption. The Court overruled itf finding that this charge was not 
established. 

But the Court, being of opinion that the application for [578] review had 
not been duly considered by all the arbitrators, remitted the award to them to 
deal with the application for review according to certain directions contained 
in the judgment. The petitioners in Buie No. 1202 contend that the order 
remitting the award is erroneous ; tliat the Court, having regard to its finding 
upon the other objections, should have ordered the award to lie filed in Court. 
The petitioners in the other rule contend that the decision of the lower Court 
on the question of limitation is erroneous; and that it having come to the 
conclusion that the proceedings of the arbitrators were not regular should have 
rejected the application at once. 

The first question that we have to decide is, whether the application of 
the 25th February 1882 was barred under the provisions of Art. 176 of the 
Limitation Act. The order of the lower Court in this case is not appealable, 

* [Art. 176 


Description of application. 


Period of Time from which period begins to 

limitation. run. 


Under the Code of Civil J'roec- 
dure, section 516 or 525, that an 
award be filed in Court. 


Six months ... 


The date of the award.] 
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and the rules were obtained under the provisions of s. 622 of the Civil Procedure 
Code. Supi308ing that the decision of the lower Court on the question of 
limitation is erroneous in law, it mi^^ht be doubtful whether it would bring the 
case witliin the purview of s. 622 of the Civil Procedure Code. However, if it 
were necessary for us to decide tliis question, we would follow the opinion 
expressed by CouCH, C.J., in Srcenath Chattcrjecy, Koylash Chiinder Chatterjee 
(21 W. P., 248) “ that the word ‘ date * does not mean the day written in the 
award, as when it was made, hut the time when it is given to the parties, when 
it becomes an award and is handed over to them, so that they may be able to 
give effect to it.” An award may be made and dated the day it is written 
and signed by the arbitrators. It may then remain in the hands of the 
arbitrators for more than six months. In a case like this it would be unreason- 
able to hold that tlie six months should count from the “ date ” written in the 
award. 

It is clearly the intention of the Legislature that a party to an arbitration 
should have six months to enforce the award under s. 526 of the Civil 
Procedure Code from tlie time when lie is in a jiosition to enforce it. 

It has been next urged in support of Pule No. 1033 that when 
objections were taken to the filing of the award in Court, [879] and 
when some of these objections, came witliin ss. 520 and 521 of the Civil 
Procedure Code, the lower Court should have dismissed the application 
under s. 526. It has been contended before us that a Court under ss. 525 and 
526 cannot enter into the. question of the validity of the cause shown against 
the filing in Court of an award ; that whenever any of the grounds mentioned 
or referred to in s. 520 or s. 521 are alleged, the Coui t must refuse the appli- 
cation holding that sufficient cause has been shown why the award should not 
be filed within the meaning of s. 525 and 526. In support of this contention 
the case of Ichamoyre Chowdhranee v. Proswino Nath Chotodhri {ante, p. 557), 
has been relied upon. The learned Judges who decided that case gave different 
reasons for their decision. No doufit the judgment of WiLSON, J., fully sup- 
ports this contention ; but with great deference to his opinion we are unable 
to agree in that view. In Dandekar v. Dandekars (I. L. P., 6 Bom., 663), a 
contrary view of the ss. 525 and 526 has been taken. We do not think it 
necessary to go into the reasons of our decision upon this point, as we do not 
find that we Ctan add anything to those given in the Bombay decision cited 
above. This objection must also therefore fail. 

In Pule No. 1202 it has been urged that the lower Court is in error in 
remitting the award to the arbitrators to reconsider the application for review 
against it. We are of opinion that this contention is valid. After the award 
was made and handed over to the parties, the functions of the arbitrators 
ceased. They had no power afterwards to deal with any application for 
review. 

Therefore, the ground upon which the first application was disposed of by 
the lower Court was erroneous. We, therefore, set aside both the orders of the 
9th January and 30th June 1882, and send back the record to the lower Court 
to deal with the objections taken to the filing of the award according to law. 
We allow no costs in either of the Pules. 

Orders set aside. 


NOTES. 

[After 1 he award, the arbitrators become fmictua officie — 33 Cal. 498 ; 23 All. 388; 88 
Cal. 421. As regards rectifigation of clerical mistakes, etc., see the C.P.C. 1908, ach. II; 
r. 12 ; but this extencls only to references through Courts : (1911) 14 I.C. 978. 

As regards the competency of Courts to cuter into and dispose of, objections to the 
award, see the Notes to 9 Cal. 557 supra.^ 
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[680] FULL BENCH REFEEENOE. 


The 28th February, 1883, 

Present ; 

Sir Richard Garth, Knight, Chief Justice, Mr. Justice Mitter, 
Mr. Justice McDonell, Mr. Justice Prinsep, and 
Mr. Justice Wilson. 


Janoki Nath Mukhopadhya Plaintiff 

versus 

Mothuranath Mukhopadhya and others Defendants." 


Hindu, laio — Bengal school of Hindu laiv — Widoto's estate — Joint widows — 
Partition — Alienation — Purchaser from Hindu widow. 

Where a Hindu governed by the Bengal school of Hindu law dies intestate leaving two 
widows his only heirs him surviving, cither of those widows may sell her interest in her 
deceased husband's property, and the purclniscr thereof is entitled to enforce a partition as 
against the other widow. 

The partition if decreed should be effected in such a way as would not be detrimental 
to the future interests of the reversioners. 

The facts of the case are thus stated in the judgment of the Court of First 
Instance : “ The plaintiff alleges that ho has purchased the half share of a 

piece of land and a house standing thereupon, belonging to one Rajnarain 
Mukerji, an inhabitant of Santipur, who died intestate in August 1872, leaving 
two widows, Prosunnomoyi and Brojo Sunduri, as his only heirs-at-laW. 
Plaintiff ’s purchase was made from Brojo ISunduri, the younger widow, who sold 
her interest ostensibly for the purpose of providing her maintenance. The 
purchase-deed is dated the 10th of August 1878. This suit has been brought 
by the plaintiff for the enforconieiit of partition of the disputed premises 
against the senior widow as well as against four kinsmen of the deceased (his 
cousin’s sons) who have been in possession thereof since the death of Rajna- 
rain. The senior widow has not appeared in this case. The suit is 
defended only by the defendant No. 4, one of the four kinsmen mentioned 
above.” The Munsiff dismissed the suit on the ground that the plaintiff's 
vendor had no power to convey her interest to the plaintiff, and that neither 
she nor the plaintiff as her representative was entitled to enforce partition of 
the joint estate as against the otlier widow. This decision was upheld on 
[ 681 ] appeal to the District Judge, and again upheld on second appeal to a 
single Judge of the High Court. 

The arguments on which these decisions wore based wore to the effect that 
by Mitakshara law widows take a single estate, and that there can be no 
alienation by one without the consent of the other — Bhngwandeen Dobey v. 
MyfiaBaee, (11 Moore’s I. A., 487) iGajapathi Nilaniani v. Gajapathi Basha- 
mani, (I. L. R., I Mad., 290 ; L. R. 4 1. A., 212), unless on the ground of legal 
necessity ; and that the same principle was applicable to the Bengal school of 
Hindu law — Amrito Lai liosc v. Bajonec Kant Mitter (L. R., 2 1. A., IIJ ; 15 
B. L. R., 10) ; Manivam Kalita v. Keri Kolitani, (I. ij. R., 5 Cal., 776). The 

• Pull Bonoh Reforonce made by Sir RICHARD GARTH, Knight, Chief Justice, and Mr. 
Justice Mitter, in Appeal under s. 16 of the Tjetters Patent in Appeal from Appellate Decree, 
No. 622 of 1862. 
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plaintiff appe«ale(l to a Division Boncli of the High Court (GARTH, C. J., and 
Mitter, J.) who referred the question to a Full Bench with the following 
opinion ; — 

This is a suit for possession after partition of two plots of land and the 
building upon them. One of those plots exclusively belonged to one Rajnarain 
Mukerji, who hold a half share in the other, the defendants Nos. 2, 3, 4 and 5 
being entitled to the other half. Rajnarain died leaving him surviving two 
widows, Prosimnomoyi Dabi and Brojo Sunduri Dabi. The plaintiff’s case is 
that he has purchased Brojo Sunduri’s interest in the property in dispute under 
a conveyance executed by her. 

The Courts below dismissed the suit upon two grounds : — 

First, that the interest of Brojo Sunduri in her husband’s property was 
not alienable ; and, secondly, that neither Brojo Sunduri nor the plaintiff can 
legally enforce a partition of lier husband’s estate, so as to separate her share 
from that of the otlier widow. 

The learned .ludge in this Court has confirmed the decision of the lower 
Courts upon both these grounds. Ft has been argued before us tluit the learn- 
ed JudgQ in this Court is not right in holding that the questions raised in the 
case are concluded by decisions of the Privy Council. Wo think that there is 
considerable force in this contention, and as those questions are of general 
importance, wo think it desirable to obtain an authoritative ruling [382] of a 
Full Boncli upon them. We, therefore, refer the following questions for the 
decision of a Full Bench : — 

First . — Whether under the Hindu law in force in Bengal, Brojo Sunduri’s 
alienation of her interest in her liusband’s estate is valid ? 

Second. —Wheihev the plaintiff or Brojo Sunduri is entitled to a partition 
of the property in suit ? 

Baboo Gurudas Bnncrji for the .\ppcllant. 

Baboo Srinatli Das for the Respondents. 

The Judgment of the Full Bench was delivered by 

Mitter, J. — We are of opinion that both these questions should be 
answered in the aflirmative. 

It is now settled law that the interest of a Hindu widow may be alienated 
by her, and that tlie alienation would lie valid for her life. In cases of neces- 
sity, such as are mentioned in paras. 61 and 62, s. I, chap. XI of the Dayabhaga, 
she may effect even an absolute alienation to enure after her death. If tliero 
were no provisions to the contrary, tlie right of alienation of the interest of one 
of two or more widows jointly inhotiting their husband’s estate would logically 
flow from these two propositions. So far as the doctrines of the Hindu law 
prevalent in the Lower Provinces of Bengal are concerned, there does not, in 
our opinion, exist any such contrary provi.sion. 

One of the cardinal points of difference between the Mitakshara and the 
Dayabhaga is, that according to tlie latter the right of alienation being a neces- 
sary incident of ownorsliip, one of two or more joint owners can alienate his 
interest in the joint property without the consent of the coparceners. 

The author of the Mitaksliara relying upon certain texts of Yyasa, in 
para. 30, chap. 1, s. 1, lays down the rule of law that, “ among unseparated 
kinsmen the consent of all is indispensably requisite, because no one is fully 
empowered to make an alienation since the estate is in common.” 
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“ But the texts of Vyasa,** says Jimuta Vahana, “ exhibiting a prohibition, 
Dyabhaga, p. 3G. intended to show a moral offence : since the family 

is dis [683] tressed by a sale, gift or other transfer, 
which argues a disposition in the person to make an ill use of his power as 
owner. They are not to invalidate the sale or other transfer. 


** So likewise other texts (as this * though immoveables or bipeds have 
been acquired by a man himself, a gift or sale of them should not be made by 
him, unless convening all the sons ’) must bo interpreted in the same manner. 
For here the words ‘ should * ‘ be made ' must necessarily be understood. 

“ Therefore, since it is denied that a gift or sale should be made, the precept 
infringed by making one ; but the gift or transfer is not null : for a fact cannot 
be altered by a hundred texts.” (Dyabhaga, chap. II, paras. 27 to 30.) 

It is clear, therefore, tliat according to tlie Dyahhaga, the riglit of aliena- 
tion is in no way affected by tlio joint inheritance of two or more widows in 
their husband’s estate. 


As regards the second question, the right of enforcing partition is also 
clearly laid down in the shastras. The passage from the Mitakshara which 
bears upon this point is not fully translated as has been pointed out in page 
451, Madras High Court Beports, Vol. HI. It is to the following effect : 
“ There (in that order) the first to inherit is the wife paiiii. Patni is she who 
is (so) made by marriage, and this from the Smriti or rule of Grammar 
‘ Patyur-no yagna Sumyogai.* (The particle ni is added to pati to signify one 
who partakes in the holy sacrifice) singular number, because the class is 
denoted. Hence, if there be several, whether of the same or different castes they 
divide and take the property according to their shares.” 

In page 132 of the Viramitrodya, the same rule of law is thus laid down : 
“ First of all the patni or the lawfully-wedded wife takes the estate. The 
term patni itself signifies a woman espoused in the prescribed form of marriage, 
agreeably to the aphorism of Panini. * The term (husband) is changed 

into patni (meaning the correlative) implying relation through a sacrifice.’ The 
singular number (in the term patni in Yagisvara’s text 1) implies the class ; 
hence if a person leaves more wives than one, then all of them, first those of 
the same class (with the husband), and after them those of a different class, 
shall take the husband’s property dividing the same amongst themselves.” 

[ 886 ] In the Dyabhaga, there is no S] 30 cial provision of this nature in the 
chapter on the widow’s succession ; but the right of partition is provided 
for in all cases of joint inheritance by the following passages : “ First, the term 

partition of heritage (Dyabhaga) is expounded, and on that subject Nareda says; 

‘ Where a division of the paternal estate is instituted by sons, that becomes 
a topic of liti^^ation called by the wise partition of heritage. What came from 
the father is paternal,’ and this signifies propei ty arising from the father’s 
demise. The expressions ‘ paternal’ and ‘ by sons’ both indicate any relation, 
for the term ‘ Partition of Heritage’ is used for any division of the goods of any 
relation by any relatives.” Chap. I, paras. 2 and 3. 

“ Since any one parcener is proprietor of his own wealth, partition at the 
choice even of a single person is thence deducible ; and concurrence of heirs, 
suggested as one case of partition, is recited explanatorily in the text the 
brethren being assembled, <&c.” Chap. I, para. 35. 

Upon these passages it is quite clear that in the case of a joint succession 
of two or more widows to their husband’s estate, the partition may be enforced 
at the instance of any one of them. 


4 OAL.— 139 
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So far then as the original treatises go, they clearly recognize the right of 
alienation by one of two or more widows jointly succeeding to their husband's 
estate, and of enforcing partition of the joint heritage. 

But it has been urged that those questions have been decided by the 
Judicial Committee of the Privy Council in a contrary way. 

The first of tlie cases cited before us is Bhugwandeen Dobey v. MynaBaee 
(11 Moore’s I. A. 487). The facts of that case are these: One Bae Dina 
Nath died, and his estate was inherited by his two widows, Myna Baee and 
Dula Baee. Tlic latter died leaving her share of the heritage, which had been 
separated undei- an order made by a Judge in a summary suit pursuant to Act 
XIX of 1841, to her father and brother under a will executed by her before 
her death. The Judicial Committee of the Privy Council held (1) that under 
the Mitakshara law whicli govei ned the case, the will was invalid against the 
surviving widow who [583] was entitled to su(3ceod to the property in suit 
by right of survivorship ; (2) that there was no severance of the joint tenancy of 
the two widows ; and (3) that there could not bo a partition between them, so as 
to affect the right of survivorship of either. Their Lordships closed their judg- 
ment with the observation, that tlie case might have been decided upon the 
single ground that in a joint estate the alienation of the interest of one 
coparcener without the consent of the rest is invjilid. 

It will appear from this analysis of the decision, that it does not bear upon 
the questions before us. It was not decided there that there could be no par- 
tition between the widows binding between them during their lifetime ; but what 
was held was, that any such partition would not affect the right of survivorship 
of either. This is all that was decided in tliat case upon the question 
of partition, and the decision in Crajapnthi Nelamani v. Gajapathi Eashamani 
(I. L. R., 1 ^lad. 290 : L. R., 4 I. A., 212) following tlie first- mentioned case 
only reaffirmed that proposition. As regards the observations upon the ques- 
tion of the right of alienation, they are entirely based upon the Mitakshara law ; 
but it has been already shown that upon this point the law, as laid down in the 
Mitakshara, is different from that of the Dyabhaga. 

The last case cited is Anirito Lai Bose v. Eajonee Kant Mitter (L. R., 2 I. 
A., 113 : 15 B. L. R., 10). This is a Bengal case, and all that it decides is, 
that between widows jointly succeeding to their husband's estate, as well as 
between daughters jointly inheriting their father's property, there is right of 
survivorship. 

We are, therefore, of opinion that the contention that those decisions have 
laid down the law contrary to our opinion expressed above is not correct. 

On the other hand, in Srimnti Paddnmani Dasi v. Srhnati Jaggadamba 
Dasi (6 B. L. R., 134) (which was a »asc of succession of two daughters), it was 
held that eithei* of them was entitled to enforce partition, although such 
partition might not be binding on the reversioners. 

[886] There remains to notice the case cited before us of Kathaperumaul 
V. Venkahai (I. L. R., 2 Mad., 194) ; but with deference to the learned Judges 
who decided it, it seems to us that their decision was based upon a misappre- 
hension of the Privy Council cases referred to above. The learned Judges 
were of opinion that according to those decisions there could not be any kind 
of partition between two wddows jointly inheriting their husband’s property. 
We have already shown that the judgments of the Privy Council do not go to 
that length. 

We are, therefore, of opinion that the decisions of the lower Courts are 
erroneous. We accordingly reverse them, and remand the case to the Munsiff 
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to decide the remaining issues. We think it right to observe here that if a 
partition be ultimately decreed, it should be effected in such a way as would 
not be detrimental to the future interests of the reversioners. 

NOTES. 

[JOINT HOLDERS OF LIFE ESTATES- PARTITION— SURYIYORSHIP— 

Such a co-sharer may alienate the property hensclf or the alienee may sue for partition : — 
12 All. 61 ; 8 C.W.N. 658 ; .31 Bom. 660^9 Bom. L.R. 1049 ; 11 Mad. 304 ; 33 All. 443. But 
the alienation does not aOoct the survivorship of the otl.cr : — 1 Mad. 290 ; 31 Bom. 660 ; 8 C. 
W.N. 668. And in the partition proper arrangements can be made to safeguard the interest 
of the reversioner : — 31 Cal. 214- 8 C.W.N. 11. 

The survivorship of the other may be affected by the arrangements as between them 
mter se, either expre.ss or implied : — 22 Mad. .622 ; 33 Cal. 1076 ; 14 M.L.J. 139 ; 30 Mad. 3 
(6). Similar princixdes have been applied to the case of daughters : — 7 C. P. L. R. 153 
(164).] 


[9 Cal. S86] 

APPELLATE CIVIL. 

The 6th February, 1883. 

PBKSENT : 

Mb. .Justice Prinsep and Mr. .Justice O’Kinealy. 


Parbutty Dassi Plaintiff 

versus 

Purno Chundei’ Sinfili and others Defendants. ' 

I— 


Evidence Act (I of 1S72), 5. 35, — Admission — Statcvienl in decree — 
Piactice of Mofiissi I Courts. 

In a suit for pos.scs.sion of a fisliery, the plaintiff sought to put in evidence an admission 
alleged to have boon made in the year 1818 by the dofoiidiint's predecessor in title in a writ- 
ten statement in a former suit. T’he only evidence of the admission was that contained in 
the decree in the former suit, the ordinary part of which was prefaced with a .short statement 
of the pleadings in the suit. Under the old practice of Mofussil Courts, it was the duty of 
the Court to enter in the decree an abstract of the pleiuliiigs in each case. 

Ileldy that the statemont in the decree was evidence of the adniissioii under s. 35 of the 
Evidence Act (Act 1 of 1872). 

Lekraj Ktmr v. Mahpal Singh, (T. L. R., 6 Cal., 744) referred to. 

£887] In this case the plaintiff stated that lier late husband purchased apatni 
mehal, lot Mowgram, at an auction sale for arrears of rent held under tiie provi- 
sions of Act VIII of 1819, on the 14th of May 1874; that as tlic lieir and represen- 
tative of her husband slie was entitled to a four annas share of a julkur included 
in the said patni mehal ; and that from this julkur she had been dispossessed 
by the defendants. She prayed for a declaration of her right to possession, 
and that possession he awarded to her. The main issue was whether the julkur 
was in point of fact included within the patni mehal ; and in support of her 

* Appeal from Appellate Decree, No. 105 of 1882, against the decree of Baboo Promotho 
Nath Mookerjee, Additional Subordinate Judge of East Burdwan, dated the 29tb October 
1881, reversing the decree of B.'iiboo Janoki Nath JMookerji, Munsif of Cutwa, dated the .30th 
June 1880. 
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case tho plaintiff tendered in evidence a “ decree in suit No. 617 of 1816, 
instituted in the Civil Court of Birbhum by No. 2 defendant’s predecessor, 
Boidya Nath Ghosc, against tho plaintiff’s predecessors, patnidars, Enatulla 
and Ajmatulla Chowdliry, and No. 1 defendant's predecessor, Bashmoni 
Dasi.” This document was drawn up in the manner formerly used in the 
mofussil, f.c., it contained an abstract of the plaint and written statements of 
the parties, together with the judgment and the decree proper, and in the 
abstract given of Bashmoni’s defence appeared an admission that the julkur 
claimed in the present suit belonged to plaintiff’s mehal. In reference to this 
document the Court of Eirst Instance said : “ This decree is conclusive 

evidence between the parties ; and oven if it was not so, it is a very good piece of 
evidence as declaring the right of tho parties at such a distant date.” He then 
decreed the plaintiff’s claim and tho defendants appealed. On appeal, tho 
Subordinate Judge said : — 

The lower Court has given a decree to the plaintiff, solely relying on a decree No. 617 of 
1818, but it does not appear to me to be legally admissible as evidence against tho present 
defendants. In that case one Boidya Nath Ohosc, former patnidar of lot Sitahati, was 
plaintiff, and Knatiilla Chowdhry, predecessor in title of the present plaintiff, and Bashmoni 
Dasi, were .defendants. It is said that Bashmoni Da.si then held the property which the 
defendants now own ; hence. Rashnioni must be considered to be predecessor in title of the 
defendants ; but, assuming this to be true, it does not appear that the plaintiff’s predecessor 
Enatulla and Bashmoni had any question decided between them in that suit. On the other 
hand, it appears that they were both in the same category of defendants, and made a common 
defence. Under such circumstances, the decree cannot be conclusive against the defendants, 
and under the late Full Bench ruling Gujju hall v. b'atteh ball (I. L. B., 6 Cal., 171), it 
088 ] is no evidence at all against them. It has been argued that the substance of Bash- 
moni’s defence embodicid in the decree should at least be accepted as an admission and should 
be binding on tho defendants ; but if the plaintiff wanted to use tho defence as an admission, 
she .ought to have produced the same in original, and any substance of it given in the decree 
cannot be accepted as h.'gal evidence. 

The Subordinate Judge then reversed the decision of the Court of First 
Instance. The plaintiff ajipealod to the High Court on the grounds that the 
decree of 1818 was binding on tho parties, and that, even if not binding, the 
statement of Bashmoni’s defence contained therein was evidence against the 
defendants in the present case. 

Baboo Hem Chunder Banerjee and Baboo Umbica Churn Bauer jec for the 
Appellant. 

Baboo Mohiny Mohun Roy and Baboo Taruck Nath Palii for the 
Bespondents. 

The Judgment of the Court (Prinsep and O’Kinealy, JJ.) was 
delivered by 

Prinsep, J.-— In tliis case the plaintiff, as representative of her late 
husband, claims to bokl a three annas, eighteen and three-fourth gundaha 
share in a certain julkur called Noa Bawarkati as appertaining to a patni mehal 
purchased by lior hushand at a sale held under Begulation VI J I of 1819. 

The defendants deny that the disputed julkur ap])Grtains to the plaintiff’s 
taluk, and assert that it appertains to Jote Gossain appertaining ,to Mouzah 
Narainpore. 

The Moonshi decreed the suit. He based his judgment partly on a Civil 
Court Decree, No. 617 of 1818, and, interpreting it with the light of an Ameen's 
report in a formei* case, decided that the plaintiff was etititled to the property, 
and accordingly gave her a decree. 

On appeal the Subordinate Judge decided that that decree could not be 
admitted in evidence between the parties to the present suit. He then went on 
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to say that even if one of the parties to tliat suit, namely Bashmoni, could be 
considered as the predecessor in title of the present defendants, her admission 

[ 689 ] entered in the decree was not admissible in evidence and could only be 
proved by production of the original. Further, he decided that the Ameen’s 
report in the former case could not be treated as evidence in the present suit. 

Against that decision the plaintiff has appealed to this Court, and it has 
been contended that the Subordinate Judge has committed an error in law in 
rejecting the decree and admission, and in not taking cognizance of certain 
other decrees on the record. 

The present plaintiff is a purchaser of the taluk for arrears of rent. She 
therefore holds it free from all encuuibrances created by previous talukdars 
and cannot be bound by any act of theirs. The decrees to which slie refers 
could not be used as evidence against herself ; and it seems to us clear that if 
they could not bo used as evidence against her, she cannot use them as 
evidence against the defendants ; but in regard to the point whether the plaintiff 
was bound to prove the admission by production of the original, we differ from 
the view taken by the Subordinate J udge. There can bo no doubt that produc- 
tion of the original was impossible. If there was any original it was 
destroyed years and years ago. By s. 35 of the Evidence Act an entry in a 
public record stating a fact in issue, or relevant fact, and made by a public 
servant in the discharge of his official duty, is admissible in evidence. In this 
case the admission in the decrees is no doubt a relevant fact ; and the only 
question for decision is whetlier it falls within the other portion of s. 35. At 
the time that these decrees were recorded it was the universal practice in 
Lower Bengal to write all inoceedings on one side of a long roll of paper. This 
practice is referred to in Circular No. 131, dated 3rd May 1851. Previous to 
the issue of that Circular the Sudder Dewany of the Lower and Western Pro- 
vinces issued a Circular on the J 2th February 1847, from which it appears 
that it was the duty of the Court, and indeed had been the practice, to enter 
in the decree an abstract of all the pleadings. So far there seems no reason to 
doubt that these entries were made by the officers of the Court in discharge of 
their official duties. The question as to the effect of s. 35 of the Evidence 

[ 690 ] Act was lately before the Judicial Committee of the Privy Council in the 
case of Lcicraj Knar v. Molipal Snujh (1. L. R., 5 Cal. 741). Tn that case the ques- 
tion arose whether a statement made in a settlement riibokari, recorded in the 
province of Oudh, in wliich place officers w’ere directed to he guided by the 
spirit of the Settleiiient Regulations, but were not bound by them, was admis- 
sible in evidence under this section. It was there argued that the precise infor- 
mation in the rubokari was not directed by any particular regulation, and that 
the settlement records were prepared and attested by subordinate officers and 
could not bo accepted as in any way invalidating the records themselves. But 
their Lordships of the Privy Council in overruling those objections said as 
follows : “ It is necessary to look at the pi’eciso terms of this section, and for 
the present purpose? it may be road: ‘ an entry in any official r(?cord stating a 
fact in issue, or relevant fact, and made by a public; servant in the discharge 
of his official duties, is itself a relevant fact.’ There can be no doubt that the 
entries in question supi}osing them to bear the construction already given to 
them, state a relevant fact, if not the very fact, in issue, the usage of the 
Bahrulia Chur. If so, then' the entry having stated that relevant fact, the 
^ntry itself becorns by force of the section a relevant fact, that is to say, it may 
be given in evidence as a relevant fact, because, being made by a ptiblic officer, it 
contains an entry of a fact which is relevant.” In the present case it is not 
contended, and indeed could not be contended, that the admission in these 
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decrees is not relevant. Followinf{ the words of their Lordships of the Judicial 
Committee wo tliink that the admission made in these decrees could bo proved 
by the production of the decrees ; and that it is not necessary that the plain- 
tiff should bo placed in the position of doing what everybody knows is impossible 
for him to do, namely, to produce the original decrees. 

In this view of the case we think that the Subordinate Judge was wrong 
in saying that so much of the decrees was not admissible as legal evidence. 
Whether tiie defendants ai e bound by the statements of Eashmoni depends on 
the question whether Eashmoni was their predecessor in title ; and this point 
has not [591] been decided by tlie Subordinate Judge. If he holds that the 
defendants do not represent Rashmoni, neither the decrees nor the admission can 
be admissible against them. On the other hand if he holds that the defendants 
do represent Eashmoni, then, in our opinion, so much of the decrees as 
purports to give the statement of Eashmoni is admissible in the present case. 
The amount of weight to be given to sucli statement is a matter to be decided 
by the Court below. 

The costs of this appeal to follow tlie result of the case. 

Case remanded. 


NOTES. 

[ STATEMENT IN DECREE— ADMISSION. 

This case which was doiibtc'd in (1896) 1 C.W.N. 513 (516) and dissented from in (1887) 
11 Mad. 116, was followed in (1891) 15 l\Iad. 19 ; 378 ; (1891) 18 Mad. 73 ; (1906) 3 C.L.J. 621 
where it was explained ; in this it was pointed out that sec. 13 of the Indian Evidence Act 
would also be applicable. 

See also (1911) 21 :^I.L.J. 870 : (1911) 2 M.W.N. 265 . 10 M.L.T. 232 as regards terms 
of or recitals in tazviainah not embodied in the decree.] 


[9 Cal. 59i-12C.L.R. 27] 

APPELLATE CIVIL. 


The 1:2th September, 1882. 

Present: 

Mr. Justice Mitter Offg. Chief Justice and Mr. Justice Maclean. 

The Secretary of State for India in Council... Defendant 
versus 

Easbehary Mookerjee and others Plaintiffs.” 

Sale for arrears of revenue — Revenue-pay in(j estate — Sale of share 
of an estate — Recorded proprietors — Omission of names of 
proprietms — Irregularity — Act XI of 1859, ss. 0, 33. 

When a notification of .sale of a share in a revenue-paying o.statc i.s issued under s. 6, 
Act XT of 1859, the cireiim.stance that .such notification does not contain the names of all 
the recorded proprietors of the .share, but only the name of one of them, docs not amount to 
an irregularity within the meaning of s. 33, Act XI of 1859. 

This was a suit instituted by the plaintiff’s to set aside a sale of a share of 
an estate of which they were part-owners, which was hold by the Collector of 
Jhirdwan for arrears of (lovernmont revenue due on the share. The Secretary 

* Appeal from Appellate Decree No 79J of l-^Bl against the decree of Baboo Brojondro 
Coomar Seal, Additional Judge of East Burdwaii, dated the I9tli February 1881, reversing 
the decree of Baboo Bhonpoty Roy, Buhordinate Judge of that district dated the 20th 
November 18 -lO. 
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of State for India in Council, the purchaser at the auction sale and the 
remaining co-sharers of the plaintiff were made defendants. The material 
facts of the case are as follows : — 

(1) That Aima Mungulpore, which bore a sudder jama of Ks. 58-14-6, 
was recorded in the to wzi as estate No. 13-12. (2) That defendants Nos. 8 

and 9 had a separate account opened for their share, the revenue payable by 
them being Es. 20-12. [592] (3) That the remaining portion of the estate 

belonged to the plaintiffs and the defendants Nos. 3 to 7, whoso names appear 
in the towzi as the recorded proprietors, and the sudder junima payable by 
them was Rs. 38-2-5. It is this share of the estate which has been sold. 

(4) That the arrears for w'hich the property was sold were only Es. 6-3. 

(5) That the plaintiffs and defendant No. 7 had paid the revenue payable by 
them. The said amount of Es. 5-3 was payable by defendants Nos. 3 to 6. 

(6) That the property sold was worth Es. 4,000, but it fetched Es. 1,350 only at 
the sale. It was alleged by the plaintiffs that the sale was made contrary to 
the provisions of the sale law, and tliat, therefore, they had sustained substan- 
tial injury. Of the irregularities complained of, the only one material for tbe 
purposes of this report, is the following, namely : “ That the notification under 
8. 6, Act XI of 1859 was defective, inasmuch as it did not give the names of 
the plaintiffs and of defendants Nos. 3 to 7, w ho w^ere the recorded proprietors, 
but the name of one Talebulla, a dead man, w^as shewn as the person from 
whom the arrear was due.” 

In his judgment in the case the Subordinate Judge said : — 

“ It will bo observed that s. 0 of the Act does not recpiire that the name 
of the defaulter should be inserted in the notification of sale. The notification 
shall specify the estate or share of an estate to be sold. Tliero is valid reason 
why the law does not require the name of the defaulter to ho specified in the 
notice. The sale convoys tho estate or share of estate in arrear, and not the 
right, title and interest of the defaulter. Tho pleader for the plaintiff's re- 
ferred to the form of the sale certificate, which states the name of the late 
proprietor, and argues that it was the intention of the Legislature to insert 
the name of the defaulter in the notification of sale. 1 do not subscribe to 
this argument. Section 6 of the Act, which lays down tho procedure before 
sale, does not require that tho name of the defaulter should be specified. Upon 
these grounds 1 do not find it was an omission causing an illegality to vitiate 
the sale.” 

The decree-holder appealed to the District Court. The judgment of tho 
learned Judge on this portion of the case is as follow's : — 

“ Then tho question is wdiether, when the debt is due from A, if it is 
notified that it is due from 71, is that or is that not an irregularity as contem- 
plated by s. 33 of Act XI of 1859. Now s. (> rules that tho notification shall 
specify the estate. The Commissioner and the Subordinate Judge hold 
that when the number, the name of the property, [593] and the sudder 
jumma were correctly given, it docs not matter wdiether tho name of the 
recorded proprietor was correctly given or not. Tho question is, is that the 
law ? There is no definition of ‘ estate ’ in Act XI of 1859, but there is 
one in Beng. Act VII of 1868, and s. 30 of that Act says : ‘ This act shall 
be read with and taken as part of Act XI, ’ so that the word ‘ estate ' in 
s. 6 of Act XI has been used in the sense in wdiich it has been defined in s. 1 
of Beng. Act VII of 1868. That definition runs as follows : The word ^estate' 
means any land, or share in land subject to the payment to Government of 
an annual sum in respect of which the name of a proprietor is entered on the 
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register, known as tlie general register of all revenue paying-estates, or in 
respect of which a separate account may, in pursuance of s. 10 or s. 11 of the 
said Act XI of 1H59, have boon opened. ’ That shows that there are the 
following elements in an estate ; ( l) land or sliaro in land ; (2) annual sum 
payable to Government ; (3) name of the proprietor as entered in the general 
register of revenue- paying estates. It is not the land which is the estate. It is 
not the annual juinma. It is not the name of the recorded proprietor. But 
it is the combination of all tlnco, which go to form the conception of an estate 
as used in s. G of Act XI of 18r)9. Even when Beng. Act VII of 1868 was 
not in force, there is ample evidence in Act XI itself to show that that was 
the meaning of an estate. There can be no doubt that the words ‘ estate * and 
‘ share of an estate ’ have heon used in s. 6 in the same sense in which 
they have been used in s. 28 of the said Act ; that section refers to schedule A, 
which gives the form of the certificate. The said schedule, therefore, must be 
taken to be part of s. 28. That form shows what an estate is. It says ‘ the 
mehal specified below, ’ and what is the specification that it gives : * Towzi 
number, name of mehal, name of the former proprietor, HUfJder jnmma.” All 
these four elements constitute the estate. That it should be so will also be 
clear froui a consideration of the very nature of the thing. Let us suppose 
that A and B hold an estate, each having an 8-anna share. B opens a 
separate account. Ft has to be recollected that under the provisions of s. 13, 
Act Xr of 1859, notwithstanding the o])ening of separate accounts, the separate 
shares continue to constitute one integral estate. It is, therefore, that the 
Board of Revenue points out by their rule, which appears at page 158 of the 
Collection of Board’s Rules of 1878, Vol. 1, ‘ that the separation of shares of 
an estate held in common or consisting of specific portions of land by the 
opening of a separate account under ss. 10 and 11, Act XT of 1859, causes no 
alteration of the revenue roll. ’ Thus when B has caused a separate account 
to be opened with respect to his H-anna share both A and B will have the 
same number, the same name of the property and the same sudder jumma in 
the 8-anna share of each. Those elements could not indicate whose estate it 
is. The name A or B is the only distinctive feature. 1 hold, therefore, that 
the notification under s. 6 of Act XI C594] would be defective without the 
name of the recorded proprietor, but in the case now under consideration, if 
the statement of the ])Iaintirfs is true, the notification was not only defec- 
tive, but misleading. Here the name of the recorded proprietor was not 
admitted, but the name of a wrong man, who had no existence, was shown. 
Now the arrear due was Ks. 5-3 only ; the property is worth at least Rs. 1,350. 
There is no suggestion that the property has been purchased for some one of 
the several co-sharers. The presumption under the circumstances, is, that 
Peari Mohun Mookerjoo, or any one of the other sharers who had paid their 
share of the revenue, had not come in know that the sale notification had been 
issued. When it has not been alleged that the plaintiil’s were aware of the issue 
of the sale notification, it is the more necessary to examine very critically whether 
everything requii’ed by law was duly done. Section 8 o^ Beng. Act VII of 
1868 precludes us from inquiring wh('f.her the most effective mode of proclama- 
tion, viz., that directed to be made at the Cutcherry of the defaulter was 
made or not, but it is quite open to us to inquire whether the notification 
under s. 6 of Act XI was properly made or not. It is contended by the 
pleader for the purchaser that there is nothing on the record, to show what the 
notification was. Now the certificate granted is presumptive evidence of the 
contents of the notification so far as the description of the estate is concerned, 
nevertheless as the case must go before the first Court, and as the first Court 
decided the case without entering into the evidence, the point may be definitely 
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settled. 1 remand the case under s. 566" of the Civil Procedure Code, for a 
finding on each of the following issues : — First : ‘ Did the notification under 
s. 6, Act XI of 1859, issued with respect to the property in dispute, correctly 
describe the name of the proprietor as it then stood in tlie register known as 
the general register of all revenue-paying estates. ' If that issue is found in 
favour of the plaintiffs, then, secondly^ have the plaintiffs sustained substantial 
injury in consequence of sucli irregularity. 

On the first of the above issues, it was found that at the time the notifica- 
tion of sale was issued, the recorded proprietors were Talebulla and eiglit 
otliers, and that the name of Talebulla alone appeared in the notification of 
sale ; but the Judge of the Court of First Instance held that it was not proved 
that owing to the omission in inserting the names of all the proprietors, the 
estate was sold for an inadequate price.** On appeal, the District Judge held 
that there being the defective notification and the substantial injury, he was 
justified in assuming that the injury was caused by the defective notification, 
there being no evidence to show it could be caused by anything else — Goppae 
Naulh Dohey v. Uoy CS9S] Luchmetipnt Sinnh Bahadur (1. L. R., 3 Cal., 542). 
The learned Judge then reversed the judgment of the Court below, and set 
aside the sale. The Seci’etary of State and the purchaser appealed to the High 
Court on the ground “ that the Appellate Court clearly misunderstood the 
meaning of s. 6, Act XI of 1H59, by holding that the sale notification was bad 
for not containing the names of all the J’ecordetl proprietors in it.” 

Haboo Unnod a JWsad Banerjee and Jhi))oo Mohesh Ch under Choirdhry 
for the Api)ellant. 

Baboo Bash Behary Ghose, Baboo Bipro J)nss Mookerjee and Baboo 
Bran Nauth Bund it for the Respondents. 

The Judgment of the Court (MiTTKR, J., Offg. C.J., and Maclean, J.) 
was delivered by 

Mitter, J. — This is a suit to .set aside a revenue sale of the share of an 
estate called Airna Mungulpore bearing Tow/.i No. 1312. 

The ground upon which the lower Appellate Court has set aside the sale 
is that the sale notification under s. 6, Act XT of 1859, did not contain the 
names of all the recorded proprietors of this share, but only of one of them, 
Talebulla. Section 6 requires that a notification should be issued in the 
language of the district specifying the estates or shares of estates which are to 
be sold. The District Judge is of opinion that unless the names of all the 
recorded proprietors are given, an estate, or share of an estate, cannot be con- 
sidered to be specified within the meaning of s. 6. We are unable to agree in 
this view of the law. The section distinctly says that it is the estate or the 
share of an estate which is to be specified. If it were the intention of the 
Legislature that the names of the recorded proprietors should be also inserted, 
the section would have contained a provision to that efiect in distinct words. 

In this case it is not shown that the share of the estate which was sold 
was not properly specified. All that has been established in the lower Court 

• [SCO. 5Gn : - If the Court ugaiii.st whose decree the appeal is made has omitted to frame 
or try any issue, or to detcriuiiie aii_\ question of fact, which 
When Appellate Court appe;irs to the Appellate Ct»urt essential to the right decision of 
may frame isHues and refer the suit U[x>ii the merits, and the cvidtnice uix)n the record is 
them for trial to Court not sufheient to enable the Appellate Court to determine such 
whose decree is appealed issue or (piestioii, the Appellate Court may frame i.ssues for trial 
against. and may refer the same for trial to the Court against whose 

decree the appeal is made, and in such case shall direct such 
Court to take the additional evidence required, and such Court shall proceed to try such 
issue, and shall return to the Appellate Court its finding thereon together with the evidence.}'- 
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is that instead of the names of all the recorded proprietors being mentioned in 
the sale notification, the name of only one of them, namely Talebulla, was 
inserted. As the [596] section in question does not require the names of the 
recorded proprietors to be mentioned in the notification, the mistake of not 
inserting the names of all the recorded proprietors is not an irregularity within 
the meaning of that section. 

We, tlierefore, reverse the decree of the lower Appellate Court and dismiss 
the plaintiff’s suit with costs. 

In Appeal No. Hfi.O, the purchaser is the appellant. Wo are of opinion 
that the purciiaser might have joined the Government in prefeiTing an appeal. 
We, therefore, direct tliat the plaintiff’s will pay to the defendants, namely, the 
Secretary of State for India and the purchaser Purnu Chunder Singh, only 
one set of costs tlu'oiighout the litigation. 

Ajippdl aUoirrd, 


NOTES. 

iSee also (IHH(J) IS Cal. ‘20H; (H)08) 8 (!.VV.N. 3S7 (389).] 


[9 Cal. 596 12 C.L.R. 228] 

FULL BENCH REFEBENCE. 


The February ^ 18HH. 

PUKSKNT : 

Sm Richaud Garth, Knkhit, Chirk Justice, Mr. Justice Mitter, 
Mr. Justice McDonell, Mr. Justice Prinsrp and 
Mr. Justice Wilson. 

Tulsi Panday Defendant 

versus 

j^ucliu Lall Plaintiff. 


Bciujnl Act VIIT of 1869, s. U)i4 -Practice — Appeal— Second Appeal 

In ii suit for arrears of rent and ejectment the right of appeal is taken away by s. 102, 
Beiig. Act VHIl of 1809, only when it is shown that the amount sued for and the value of 
the pro])erty claimed is lc*ss than Us 100. Unless that fact appears, cither from the finding 
of the District Judge or elsewhere upon the proceedings, the High Court has no right to 
draw any inference to that effect. 

This was a suit for arreais of rent amounting to Rs. 16-1-3, and for 
ejectment. The defence was, amongst other things, that the defendant held 
more lands than the plaintiff admitted in Ins plaint ; that tl j annual jumma of 
the defendant’s land was Rs. fi-l of whicli the plaintitt'’8 share was Rs. 2-8-6 ; 
that the defendant liad paid to the plaintiff the rent of 1284 F. S. ; and that he 
had deposited in Court the rent for the years 1285 F. S. and 1286 F. S. The 
Court of First Instance gave the plaintiff a decree. On appeal, the defendant 
urged that the plaintiff, being a co-sharer, was not entitled to eject the defen- 
dant. The District Judge overruled the objections and dismissed the appeal. The 

* Full Bench Reference made by Mr. Justice Mitter, Offg. Chief Justice, and Mr. Justice 
Norris, dated the 4th August JH82, in appeal from Appellate Decree No. 58G of 1862. 
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defendant ap>C5973pealed on the ground “ that the plaintiff being only a part- 
owner of the lands in suit, his prayer for ejectment under section 52 of the 
Bent Act should have been rejected." 

The case came before MiTTER, J. (Offg. 0. J.), and NoRRis, J., by whom 
it was referred to a Full Bench with the following remarks : — 

Mitter, J. — This appeal arises out of a suit which was brought for the 
recovery of arrears of rent, and for ejectment of the defendant, appellant. It 
is admitted that the plaintiff is the owner of a fractional share of the estate 
within which the defendant’s tenure is situated ; it is also admitted that the 
plaintiff is entitled to maintain a separate suit for the rent of ins share. One 
of the questions raised in the defence was, that the plaintiff being the owner 
only of a fractional share of the estate in wliicli the defendant’s tenure is 
situated, is not entitled to a decree for ejectment under s. 52 of the Bent Act. 
The lower Courts are of opinion that the plaintiff' is entitled to a decree for 
ejectment. 

We cannot agree with the lower Courts in this view of the law. The 
point in question has boon set at rest by authority, and we will only refer to 
the last case on the subject — Reasut Hossein v. Chonvar Singh (I. L. E., 7 Cal., 
470). The same, view of the law was taken in another decision — Almn Manjee 
V. Ashad A Li (16 W. B., 138). Wo are therefore clearly of opinion that the 
decree for ejectment passed in this case cannot be sustained. 

But the learned pleader for the respondent has taken a preliminary 
objection to the hearing of tliis appeal. The objection is based on tlie provisions 
of 8. 102 of Beng. xAct VIII of 1869. That section says : “ Nothing in this 

.\ct contained sl^iall be deemed to confer any power of appeal in any suit tried 
and decided by a District Judge originally or in ai)peal, if the amount sued for, 
or the value of the property claimed, does not exceed one hundred rupees." In 
this case the rent claimed was Bs, 16-1-3, hut it does not appear what was 
the value of the defendant's interest iia the land from which it was sought to 
eject him. 

In our opinion, unless it can he shown that the value of that interest and 
also the amount of rent sued for do not exceed [598] Bs. 100, the right of 
second appeal is not taken away under that section ; hut this view of the law 
is in conflict witli a decision of this Court in PdrhiUtii Churn Sen v. Sliaik 
Moiiflari (I. L. B., 5 Cal., 594). Wo, therefore, refer the following question to 
the decision of a Full Bench, whether, under the circumstances stated above, 
a second appeal lies to this Court ? 

Baboo liuasunto Cooinar Bose for the Appellant. 

Baboo Joffesk Ch under Jioy for the Bcspondent. 

The Judgment of the Full Bench on the point referred was delivered by 

Garth, C. J. — It seems to us that the view taken by the learned Judges 
who referred this case is correct, Primd facie in a suit of this kind the appel- 
lant is entitled to a second appeal. The question is, whether that right is taken 
away by s. 102 of Bong. Act VIII of 1869 ? That section only applies where 
the amount sued for, or the value of the jrroperty claimed, does not exceed 
Bs. 100. 

In this case there is nothing to show that the value of the property claimed 
does not exceed Bs. 100 ; and unless that fact does appear, either from the 
finding of the lower Court, or elsewliere upon tlie proceedings, it seems to us 
that we have no right (more especially as wo are only empowered here to deal 
with points of law) to draw any inference to that effect. 
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We are, therefore, of opinion, that this Court has jurisdiction to entertain 
the appeal ; and as the Division Bench has already decided that the lower 
Courts were wronf» in decreeing llio ejectment, we think that the judgment 
should he modified accordingly, and that tiie defendant should be allow^ed his 
costs of apj)eal in all tlie Courts, so far as they relate to that point. 

Ap2)eal allowed. 


NOTES. 

[i>ce also (1887) 15 Cal. 10; (1897) 11 C.P.L.R. 144 (146).] 

[ 7 Ind. JuF. 584] 

[ 599 ] .VPPELIi.\TK CIVIL. 

The Mh January, IS&J. 

Present : 

Mr. Jcstk e Maclean and Mr. Justice O’Kinealy. 

• In the matter of the Petition of Imam Buksh. 

Imam Buksh 
versus 

Thacko Bil)ee.'" 

Miilionicddu Law- Minor —Guard lau nf property —Ceriijicaie of 

(/uardianship. 

^Uiiilor thi* Miiliomodiiii law the brother />f the mother of a female minor. who.s(! parents 
are dead, is entitled, in preference to a mere stranger, to the guardianship of the propc*rtv of 
the minor, unless it be shown that he is in some way unfit to take eharge of such property. 

The facts of this case arc thus stated in the judgment appealed from : 
“According to the evidenc(i,and to the undihjnited statement of the several parties, 
the minor, her father and mother having predeceased her, became tlie grantee 
under a lieha, or deed of gift, from Nizam ud in, her paternal grandfather, of 
a certain estate. On the death of that paternal grandfather, the apidicant 
Imam Buksli came to Court under Act XL of 1H5H for a certificate to ad?ninister 
the minor’s estate. This apfdication is opposed l)y the widow of Nizamudin, 
the co-wife of the minor’s paternal grandmother. She, Thacko Bibee, 
repudiates the alleged hihhanamah,and claims to be herself sole heir to the estate 
of Nizamudin, to the exclusion of llie minor, on the ground that the latter is 
excluded by the fact that her father, who would otherwise have been one of 
Nizam udiu’s heirs, predecea.sed him. The applicant Imam Buksli proposes 
that the female guardian of the minor’s person shall be his wife. The Collector 
interposes, and objects to the ai}plication of Imam Buksh on the ground that 
he, being in the direct succession to the minor, i.s not a fit person to administer 
her estate, or to liave cliarge tlirough his wife, of her person, and the Collector 
has recommended a third j)erson, a respectable Mahomadan lady, as both 
administratrix and guardian.” The District Judge then appointed the lady 
recommeniled by the Collector, and dismissed the application of Imam Buksh. 
The hatter appealed to the High [ 600 ] Court, on the ground that the learned 

'Appeal from Origiiml Order, No. *216 of 1882, against the order of J. P. Grant, Ksq., Judge 
* of the 24-Perguriiiahs, dated the 12th May 1882. 


1116 



THACKO BIBEE [1883] I.L.R. 9 Cal. 601 

Judge was wrong in giving the guardianship of the person and property of the 
minor to a stranger as against Imam Buksh, a near relative. 

Mr. Twidale and Moonshee Serajid Islam for the Appellant. 

Baboo Unnod a Prosad Banerjee and Baboo Amarendro Nath Chatlerjec 
for the Bespondents. 

The Judgment of the Court (Maclean and O’Kinealy, JJ.) was 
delivered by 

Maclean, J. — The appellant before us apulied to the District Court of the 
24-Pergunnahs for a certihcato of administration, under Act XL of 1868, to 
the property of an infant, Chota Bari Bibeo, granddaughter of one Nizamiidin. 
The petitioner's position is that of a brother of the infant’s deceased motlier. 

There appears to bo some opposition on the part of one Thacko Bil;oe, 
widow of Nizamudin ; but her cjise does not affect the question before us. She 
disputes the title of the infant to the property of Nizamudin. That question, 
of course, has to he decided elsewhere. 

The Collector, we are informed, was the first who Jiioved the Civil Court 
to ajipoint a guardian for the minor, and lie also appears to have suggested to 
the Judge the appointment of a liuly called Kulsoom Bihee, who is in no way 
connected with the minor by any relationship. The District Judge, adoiiting 
certain objections made by the Collector to the ajipointment of the appellant, 
lias refuvsed liim a certificate, and granted one to the Collector’s nominee, 
Kulsoom J3il)ee. Hence this appeal. 

Tlie law in this matter is perfectly clear, that is, if any person establishes a 
right by virtue of a will or deed to take charge of the ])roperty of a minor, that 
person sliall have a certificate of administration. There being no person so 
entitled, or any person so entitled being unwilling to undertake the 
trust, it is in the discretion of the Court to entrust any near relative of 
the minor, who is willing to take up the trust, with the charge of tlio property. 
Failing the iicrson who is entitled to a certificate, and failing any near relative 
who is willing and fit to undertake the trust, tlie Court may make other 
[ 601 ] jirovisions. Therefore, the only question we have to consider is, has it 
been shown tliat Imam J3uksh, who is undoubtedly a near relative, is unfit to 
take charge of the property of the minor. The only ground of unfitness sug- 
gested is that he is in the direct succession to the minor. That is an objection 
which, of course, might apply in other cases, such as to a father who claims 
the custody or charge of the iiroperty of a son or daughter. That is not, in 
our ojiinion, a sufficient ground for refusing a certificate to the charge of the 
property. In fact, there may bo cases in which some one interested in the 
succession is the very best person to defend the minor’s interests. However, 
in the jiresent case, we think that the alleged disqualification imputed to Imam 
Buksh is not sufficient to deiirive him of the certificate he asks for. We have 
no doubt that the lady named by the Collector is in every way suitable, but we 
do not think that her claim should have precedence over that of the minor’s 
mother’s brother. We, therefore, direct that the certificates issued to Kulsoom 
Bibee be re-called, and a fresh certificate of administration issued to Imam 
Buksh. 

With reference to the guardianship of the minor’s person and maintenance, 
it is not necessary for us to make any order here as we are not in a position to 
state who should be the proper guardian of her person. We direct tlie District 
Judge to make the necessary orders. 
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The appellant is entitled to his costs, which he will recover from the 
Collector and Kulsoom Bihoe. 


xippeal allowed. 


NOTES. 

[Ncjiriioss of kin may be taken into consideration in appointing a guardian: — (188U) 13 
All. 78 ; (1911) 38 Cal. 78^ See also (1910) 33 All. 222.] 


[602] APPELLATE CIVIL. 

The Kith February, 1883. 

Present : 

Mr. JusTicb: McDoNELTi AND Mr. Justice Tottenham. 


Seru Moliun Bania Defendant 

versus 

Bhagoban Din Pandey Plaintifl." 


Suit to obtain possession of land sold in execution of a decree — Possession, 
Application for, by auction-purchaser-— Execution proceedings — 
Subsequent suit for possession of land 
sold in execution of decree. 

In execution of a decree certain laud belonging to the judgment-debtor was sold ; sub- 
sequently the auction-purchaser, who had not got possession, re-sold the land to a third party 
and gave him the certificate. The latter then iipplicd to the Court to be put into posses- 
sion, but having failed in tho.so proceedings, owing to some irregularity in the description of 
the boundaries of the property, he instituted a rcguhir suit against the judgment-debtor to 
obtain possession. (In a pica that such suit would not lie as the plaintiff could have got pos- 
session in the miscellaneous proceedings, ^ 

Held, that having regard to the provisions of Art. 138, t of Sch. II, of Act XV of 1877 and 
of s. 11 of Act XIV of 1882 such suit was maintainable. 

This was a suit brought to obtain possession of one povva of land with 
some thatched huts on it. The phiintitl stated in liis plaint that the land in 
question had previously lielongod to tlio defendant, hut that it had been sold, 
on the 2 1st December IH7H, in execution of a decree passed against him in the 
Sudder Munsifs Court, and [mrehased at such sale by one Etbar Mi yah, who 
subsequently duly olitained a certificate. Etbar Miyah subsequently sold the 
land and huts to the plaintiff under a Kohala, dated the /ith July 1871), and 
the idaintiff tliereiipon filed a petition for the purpose of getting possession of 

* .\ppciil from Appellate Decree, No. Ml of 1882, against the decree of (Captain M. A. 
lioyd, Deputy (3ommissioii(T of (’iichar, dated the 9th November 188], affirming the decree 
of Baboo Jugut Bundhoo Nag, Extra A^-istaiit ( 'oiiimi.ssioiicr of Silchar, dated the Mth 
January 1881. 
t [Art. 138 


Description of suit 


Period of 
limitation 


Time from which period 
begins to run. 


By a purchaser of land at a sale, Twelve years ... | The date of the sale.] 
ill execution of a decree, for posses-* 
sion of the purchased land, wheni 
the judgment-debtor was in posses-! 
sion at the date of the sale. I 
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the land from the defendant. In the proceedings held in consequence of that 
petition the plaintiff failed to get possession, and he now stated that tlie reason 
why he had so failed was that the peon could not put him in possession owing 
to the boundaries given in the purwana not corresponding with the actual 
boundaries of the land in question; consequently, the defendant having opposed 
him in taking possession he brought this suit to compel him to give up the 
land. 

[808] The defendant in his written statement pleaded that in the mis- 
cellaneous proceedings iield upon the plaintiff’s i^etition, Etbar Miyah’s purchase 
had been held to be irregular, and that the plaintiff's petition had been rejected 
on the ground that he could not obtain possession by virtue of that purchase ; 
that the plaintiff had every means of obtaining possession in those proceedings ; 
and that therefore the present suit would not lie. He also denied that the 
land now sought to be recovered was identical witii that sold at the execution 
sale. 

The first Court found that the land was the same as that referred to in 
the sale certificate, and that the suit would lie, and consequently gave the 
plaintiff a decree, and this was confirmed on appeal by the lower Appellate 
Court. 

Tn tliat Court the defendant contended that the suit was barred under 
Art. 13, Sell. II, Act XV of 1877, and that the only remedy open to an auction- 
purchaser or his representative, which the plaintiff* in this case was, was tliat 
provided by a. 318 of the Civil Procedure Code. The defendant now preferred 
a special appeal to the High Court. 

Baboo Joy (iohimi Shovie for the Api)ellant. 

Baboo Surramiro Nath Matilal for the Respondent. 

The Judgment of the Court (McDoNELL and TOTTENHAM, JJ.) was 
delivered by 

% 

MoDonellf J« — We fail to see any error of law in tlie decision of the lower 
Appellate Court. It has been distinctly found that the land now claimed was 
without doubt the land referi'ed to in the sale certificate. The only point raised 
before us in second appeal, whicli requires consideration, is whether the suit 
is maintainable ; but reading Art. 138 of the second schedule of the Limita- 
tion Act with s. 11 of the Civil Procedure Code, we hold that thdre is no 
reason why the present suit should not be maintained. The appeal is dismissed 
with costs. 

A ppea / dt sinissed. 


NOTES. 

[The special remedy for delivery of possession conferred by the Civil Procedure Code is 
concurrent with the general right to sue for possession. 

Tholatter suit can proceed without the summary remedy having been availed of; — 14 Cal. 
644 ; 31 Mad, 177 ; contra V2 Cal. lOU. The bar of limitation with respect tr> the summary 
remedy does not affect the general right; — 29 All. 463 4 A. L. J. 434 (1907) A. W. N. 

113 ; 31 All. 82=^6 A. L. J. 71. See also 11 Cal. 93 ; 10 Mad. 53 : 15 Mad. 331 (333) ; 30 All. 
72- - (1908) A. W. N. 12 6 A. L. J. 20.] 
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[804] ORIGINAL CIVIL. 


The liOth Febriiai't/, IfiH’). 

PBKSENT ; 

Mh. Justice Norris. 

The Oriental Bank Corporation and others 
vermis 

Gohinrl Lall Seal and others. 

Piaclice - Leave to sue — Sait hi) one creditor on behalf of others —Civil Proce- 
dure Code (Act X of 1877), s. dO. 

A suit by ono or more creditors on behalf of other creditors cannot be entertained with- 
out th(' leave of the Court lieing obtained for its institution. Such leave cannot be f^ranted at 
the h(‘arinf{. 

This was a suit instituted by the Oriental Bank Corporation and the 
Delhi and London Bank “ on hehalf of themselves and all other, the iinsatis- 
iied creditors of one lleoia Lall Seal, deceased,” for the construction of a certain 
indenture of settlement, dated the 21st February 1848, by which one Mutty 
Lall Seal, the father of Heera fjall Seal, purported to settle certain property in 
trust lor the members of .his family, and for a declaration that Heera Jjall Seal, 
wlio died intestate on the 17th March 1H7G, was at the time of his death 
entitled to a one-fifth share in the property comprised therein, and that his repre- 
sentatives were at the time of the institution of the present suit entitled to such 
property. On the 15th of May 187(5 a suit was instituted for the administra- 
tion of Heera Lall Seal’s estate. A decree for an account was made, and 
01 } the account bein^' taken it appeared that there were not assets sufficient to 
enable all the creditors to bo paid in full. The present suit was made supple- 
mental to the administration suit. No leave had been granted by the Court at 
the institution of the suit to the plaintiff Banks to sue on behalf of the other 
creditors. 

The defendant Gobind Lall Seal in his written statement pleaded that no 
leave to sue had been granted. 

Mr. Pimh, Mr. Hill, Mr. Bancrjaa, Mr. Allen and Mr. Stokoe for the 
Plaintiffs. 

Mr. Pa lit and Mr. Sale for the Defondtant Gobind Lall Seal. 

The Advocate-General (Mr. G. C. Paul), Mr. Kennedy, Mr. Branson, 
Mr. Phillips, Mr. Keans, Mr. T, A. Apear, Mr. Gasper, [606] Mr. Trevelyan, 
Mr. Stephen, and Mr. O'Kinealy for other Defendants. 

Mr. Pdlit took the preliminary objection that the suit could not proceed 
as no leave to sue had been granted under s. 30 of Act X of 1877. He contended 
that such a suit as the present one was analogous to a suit under the 
Keligious Endowments Act XX of 1863, under which it had been held that 
the leave of the Court was necessary in oi'der to the institution of a suit 
regarding endowed property by some of the persons interested in it — Dhumim 
Singh v. Kissen Singh (1. L. R., 7 Cal., 767) ; Jan Ali v. Ram Nath Muiulul 
(1. L. R., 8 Cal., 32). He also referred to Poioell v. Wright (7 Beav., 
444). 

Mr. Piujh, for the plaintiffs, contended that the cases under the Religious 
Endowment Act could not apply to a creditor’s suit ; that the word “parties” 
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in s. 30 meant not persons in the position of creditors, but persons without 
whose presence on the record the suit would be defective, Story on Eq. 
Pleading, p. 107 ; and that leave could be given nunc pro tunc, 

NorriSy J. — The facts of this case are shortly as follows : — One Heera 
LaJl Seal died intestate on 17th March. 1876, and his estate is now being 
administered by the Court. The accounts taken in the administration suit do 
not disclose assets suflicient to pay all the creditors in full, and this suit has 
been lu’ought by the jdaintifT Banks, in the nature of a supplemental suit to 
the original administration suit, witli the view of obtaining a declaration that 
Heera Lall Seal was at the date of his deatli entitled to a one-fifth share in 
the property comprised in a certain Indenture of Settlement made by his 
father Mutty Lall Seal, and dated 21st February 1848, and that his (Heera 
Lall's) representatives in estate are now, as such and subject to the liquida- 
■tion of Heera Lall’s debts, entitled to the said one-lifth share, thus seeking to 
make available a very considerable estate for distribution amongst the general 
body of creditors. 

The suit purports to be brought by the plaintiffs “ on belialf of them- 
selves and all the, other unsatisfied creditors of Heera Lall Seal, deceased. ” 

[ 606 ] It is contended by Mr. Palit, who a])i)ears for the first defendant, 
that the suit cannot bo entertained, inasmuch as the provisions of s. 30 of the 
Civil Procedure Code have not been complied with. 

That section reads thus : “Where there are numerous parties having the 
same interest in one suit, one or more of such parties may, zvith the permission 
of the Court, sue or bo sued, or may defend in such suit, on behalf of all parties 
so interested, but the Court shall in such case give, at the plaintiff’s expense, 
notice of the institution of such suit to all such parties either by personal 
service or (if from the number of parties or any other cause such service is 
not reasonably practicable) then by ifublic advertisement, as the Court in 
each case may direct. ” 

Mr. Puqh for the plaintiffs admits that no such permission has been 
obtained, and argues that it was unnecessary. “ Parties, ” says Mi\ Pzigh, 
“ does not mean persons in the position of creditors, but nunins only parties 
necessary to the suit, without whose presence on the record the suit would 
be defective. ” 

I am unable to put so limited a construction upon the word “ parties.” I 
think it means “ persons.” It appears to me that the provisions of the section 
would bo unintelligible unless the word received that meaning. 

The section ai^pears to be taken from Kule 6, Order XVI of the rules and 
orders made under the provisions of the Sui)reme Court of Judicature Act, 
1875. That rule says : “ Whore there are numerous parties having the same 
interest in one action, one or more of such parties may sue or be sued, or 
may be authorised by the Court to defend in such action, on behalf or for 
the benefit of all parties so interested. ” The result of this rule w^as to give 
legislative sanction to the practice which had long obtained in the Court of 
Chancery ; but there is this distinction between the rule and s. 30: the 
former contains no provision requiring the permission of the Court, nor any 
provision as to notice. The provision requiring the authority of the Court 
for such proceeding, and the clause “ but the Court shall give, etc.,” to “ may 
direct ” are important amendments and certainly necessary in this country, 
without them many a man [607] might bo concluded by a suit of which he 
never may have heard (Broughton's Civil Procedure Code, 133). 


4 OAt.— 141 
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Mr. Palit in support of his argument referred to the case of Jan Ali v. 
Bam Nath Munchd (1. L. E., 8 Cal., 32) decided by an Appellate Bench of thig 
Court, and though 1 am not prepared to say that I should consider every 
judgment of an Appellate Bench binding upon me when sitting on the Original 
Side, yet every such judgment should receive respectful consideration and 
careful attention, and should l)e followed unless 1 am very clearly of opinion 
that the conclusion arrived at is an erroneous one. 

In that case a deed of wuqf had been executed making an endowment of 
certain land, the jirofits whereof were to bo appropriated to the maintenance 
of a mosque. The defendant No. 1 was appointed Mutawalli under the deed 
of iouqf \ ho borrowed Es. 575 from defendant No. 2, giving, by way of 
security, a mortgage of part of the endowed property ; ho subsequently 
borrowed Es. (550 from defendant No. 3, and concluded an ijara settlement 
with him ; defendant No. 2 brought a suit upon the mortgage bond, obtained a 
decree, took out execution, and brought to sale the endowed property comprised 
in the mortgage which defendant No. 3 purcluised. The plaintiffs, who wore 
followers of the Mussulman religion living in the village where the mosque 
wiis situated, alleging a right and interest in protecting the musjid, filed a 
plaint asking for declarations that the i)roperty mortgaged to defendant No. 2 
was wnqf pro])erty, that the auction-purchase thereof made by defendiant No. 3 
and the ijara and mortgage were Invalid ; and that another mutawalli might be 
appointed. PPTNSEP, J., after dealing with various points, which it is not neces- 
sary here to notice, says at page 40 : “ We now come to deal with the other pray- 
ers in the plaint, whi<!h do not fall within the ])rovisions of s. 14 of the Eeligious 
Endowments Act. These prayers are that the property mentioned in the 
schedule to the plaint may ho declared to bo tciiqf ; that the mortgage and 
the ijai'a and the sale under the mortgage may be set aside ; and that a 
competent person may be ap])ointed by the Court as mutatvalli. Now, so far 
as regards these prayers we think that the plaintiffs were not authorized to 
institute this suit by reason of their having an interest created [608] by 
their being followers of the Moslem religion, and living in the vicinity of the 
mosque, and being in the habit of attending the musjid. That interest is 
common to them with all the Mihomedan residents in the vicinity, and we 
think that this is a case which falls within the provisions of s. 30 of the Code 
of Civil Procedure. It may bo quite possible that if these plaintiffs had 
applied to the Court under the provisions of s. 30, they would have obtained 
permission to institute this suit, but not having obtained that permission, 
they certainly wore not entitled to institute this suit.*' 

I cannot see any distinction between the position of the plaintiffs in that 
case and that of the plaintiffs in thi- suit. “The other unsatisfied creditors 
of Ileeralal deceased" appear to me to correspond with “all the Mahomedan 
residents in the vicinity " mentioned by PlilNSEP, J. 

I am therefore of opinion that Mr. PaliVn objection is a valid one, and 
that the suit cannot proceed. 

I have now to consider what I ought to do — whether to dismiss the suit 
or to yield to Mr. Piujh'n application to grant permission for its institution 
nunc jyro tunc, and to adjourn the hearing until the requisite notices have been 
given. I am anxious not to dismiss the suit after so much expense has been 
incurred, but I do not think I have the power to grant permission at this 
stage. I would do so if I thought I had the power. I must therefore dismiss 
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the suit with costs to be based on scale No. 2. Mr. Pugh applies for leave to 
bring a fresh suit on the same subject-matter whicli 1 readily grant. 

Suit dismissed. 

Attorneys for the Plaintiffs : Messrs. Barrow and Orr. 

Attorneys for the Defendant : Baboo Nobin Chund Bural, Mr. CarrutherSt 
Mr. Hart^ Mr. Oillanders, Messrs. Beeby & Butter, and Mr. Pittar, 

NOTES. 

[1. REPRESENTATIVE SUIT— PARTIES— 

In aocordanoe with this docision, the word ' pcrsofiis' has been substituted, in the G. P. C. 
1908, sch. I, O. 1; r. 8 for the word 'parties ’ in the previous Code. 

II. LEAVE TO SUE— 

The Calcutta High Court holds that the provisions are imperative, 21 Cal. 189 ; 11 Cal. 
213 ; The other High Courts hold that the permission may be given .subsequently: — 21 Bom. 
784 ; 22 All. 269 ; 33 All. 660 ; 25 Mad. 399 ; 23 Mad. 28. 

III. BINDING AUTHORITY OF DECISION OF APPELLATE BENCH— 

With reference to NOBBIS J.’S observation.s at page 607, see also (1905) 10 C. W. N. 449 
at p. 496.] 


[ 12C.L.R.800] 

[609] APPELLATE CIVIL. 

The 14th December, 1682, 

Present: 

Mb. Justice Wilson and Mr. Justice Field. 


Noyna Misser and another Plaintiffs 

versus 

Eupikun and others Defendants." 


Landlord and Tenant — Cultivation — Changing character of lands — 
Forfeiture — Maiulatory i nj unction. 

Whore a tenant has been guilty of a breach of duty in the use of his land, such as 
making a tank in it, building on it improperly, or changing the character of the cultivation, 
such conduct docs not necessarily operate as a forfeiture so as to render the tenant liable to 
ejectment. 

The tenant of an agricultural holding planted his jote with mango trees to the knowledge, 
but without the consent, of hi.s landlord, thus changing the character of the land. More than 
three years afterwards the landlord sued for a mandatory injunction to have the mango trees 
removed. 

Held, that having stood by for more than three years and allowed the tenant to spend 
his labour and capital upon the land without taking any action in the matter, the landlord 
was not entitled to a mandatory injunction. 

This was an action for a mandatory injunction and for ejectment. The plain- 
tiffs stated that in 1281 F. S. (1874-1875) they lot to the defendants certain 
lands for the purpose of tillage and cultivation of crops ; tiiat the defendants, 
without the permission of the plaintiff's, enclosed the land and planted mango 
grafts thereon ; ** that the planting of the grafts has altered the nature of the 

^Appeal from Appellate Decree, No. 2234 of 1881, against the decree of Baboo Koylash 
Ghunder Mukerjeo, S^nd Subordinate Judge of Tirhoot, dated th6 29th June 1881, reversing 
the decree of Syed Abdul Karim, Munsif of Durbhunga, dated the 2nd October 1879. 
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land, and in future when the grafts will he fully grown and shady, the lands 
in the vicinity surrounding will sutler loss in tlioir produce, and the plaintiffs 
will sustain injury.” They then prayed for a mandatory injunction to have 
the trees uprooted and for possessioji of the land. The defendants denied that 
they had been served with any notice to quit — Bajendronath Mukhopadhya v. 
Bassider Buhman Khondkhar (1. L. R., 2 Cal., 146); they alleged that the 
garden had [610] been jilanted more tlian twelve years previous to the institu- 
tion of the suit ; and tliey also insisted that any relief based on the footing of 
breach of contract was barred by tlie throe years rule of limitation. 

The Court of First Instance decreed the plaintiffs’ claim in full, citing Lai 
Sahoo V. Deo Navain iSnufk (I. L. R., 3 Cal., 781). On appeal the Subordinate 
Judge disallowed tlie prayer for ejectment on the ground that no notice to 
quit had been given. lie found that the mango trees had, to the knowledge 
of the plaintiffs, but without their consent, been planted more than three years 
before the institution of the suit ; and ho held that the plaintiffs’ claim was 
barred by limitation, under the provisions of s. 27, Beng. Act VIII of 1869 — 
Kali Komul Mo 2 mud ar V. Shih Sakai Sakiil (3 13. L. R. ap. 47 ; 11 W. R., 452); 
Mahi Saha v. Forbes (B. L. R., Sup. Vol. 500 : 6 W. R., Act X RuL, 61). He, 
therefore, reversed the decision of the Munsif and dismissed the plaintiffs’ suit 
with costs. 

The plaintiff's appealed to the High Court on the grounds that : (l) no 
notice to quit was required ; (2) that s. 27 of Beng. Act VIII of 1869 did not 
apply to the case ; (3) that at any rate the injunction should have been 
granted. 

Baboo Abinash Chunder Banerjec for the Appellants. 

Baboo SaLigram Singh for tlie Respondents. 

The Judgment of the Court (Wilson and Field, JJ.) was delivered by 

WilBon, J . — Wo think tliat this appeal should bo dismissed. Two points 
have been discussed before us : First, whether the Judge in the lower Appel- 
late Court was right or not ir? ovorrluing so much of the decree of the Court of 
First Instance as granted to the plaintiffs a decree evicting the defendants. As 
to that wo feel no hesitation ; no authority has been cited to us, nor any 
reasoning satisfactory to our minds tending to show that where a tenant has 
been guilty of a breach of duty in the use of his land, such as making a tank 
in it, building on it improperly, or changing the character of the cultivation, 
this operates necessarily as a forfeiture and renders him liable to be 
evicted. On this point, therefore, we [611] fully agree with the lower 
Appellate Court.* The second question is one of much greater difficulty, 
and that is whether the lower court, ought not at the same time to 
have given them a decree granting an injunction against the future use 
of the land by the defendants in the way objected to by the plaintiffs. Now 
it appears to us quite clear that the learned pleader for the plaintiff’s 
(appellants) has established the proposition that what was done by the 
defendants was a wrong for which a remedy is to ho found in law. A tenant 
has not the right to alter the character of the land which he holds in such a 
way as to permanently injure the intero.st of the landlord in that land ; and on 
the finding in this case it must he taken that the tenants, the defendants in 
this case, have done so. A suit for damages would, therefore, undoubtedly lie, 
but this is not what is asked for in this ci^se. What is asked for is an injunc- 
tion to compel the defendants to uproot the trees tliey have planted upon the 
land. Now, a remedy by injunction is no doubt a useful, but it is at the same 
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time a very strong remedy, and one not ordinarily granted where any other 
remedy is fairly open to the applicant, or where the conduct of the tjie parties 
has been such as to make it a harsh remedy to give in a particular case. The 
Legislature have expressed their view upon tlie matter in s. 56 of the Specific 
Belief Act, which is one of those dealing specifically with injunctions, and among 
bhe conditions there laid down it is enacted that an injunction cannot be granted 
when equally “ efficacious relief can certainly be obtained by any other usual 
mode of proceeding,” and “when the conduct of the applicant or his agents has 
been such as to disentitle him to the assistance of the Court.” Now, one way 
in which an applicant may disentitle himself to ihe assistance of the Court, is, 
if he has stood by for a considerable time and allowed the person, against 
whom he applies, to go on with his work, and lay out his money and labour 
upon the land without any objection, and only applies to the Court after allow- 
ing all this to go on for some time. We think it has been sufficiently found 
that that is wliat has taken place here. The plaintiffs allege in their plaint 
that the cause of action arose in Kartick 1286, when the plaintiffs were informed 
that the land had been used as complained of by the defendants. An 
issue was framed upon this point, the second [ 612 ] the issue on the merits, 
viz., “ whether or not tlie plaintiffs had knowledge and cognizance of the 
planting of the grafts when they wei*o so planted.” Now what the lower 
Appellate Court while reversing so mucli of the decree of the Court of First 
Instance as declared the plaintiffs’ title to evict, has found is this : the Sub- 
ordinate Judge says, first : — 

“ The Munsift', believing the plaintiffs and his put wary, has held that the 
mango trees were planted in 1285 and 1286 Fasli but I do not believe them. 
The Munsif has made a local enquiry and has himself found that the disputed 
trees are from 4^ cubits to 6 cubits in height, and I think that according to the 
natural law they must liave been planted more than three years before the suit, if 
not before and ho says : “ I cannot agree with the Munsif in thinking that 
they were planted in 1285 and 1286 and later on he says: “ The plaintiffs 
state that their cause of action arose in Kartick 1286 Fasli, when they became 
aware of the wrongful acts of the defendants, but I do not believe that story, 
and it was obviously made to avoid limitation. It is contended that the uproot- 
ing of the trees may ho done legally, although the prayer of ejectment be not 
granted ; but I think that when the plaintiffs and their putwary acquiesced 
in the defendants’ planting the trees and allowed their claim oJ ejectment 
to be barred, they should not he now allowed to have the trees uprooted. I 
do not believe, however, that the trees were planted with the zamindar’s 
consent.” This appears to us to amount to a finding that the plaintiffs, at the 
time when the trees were planted, were aware of the fact, anej that they stood 
by for more than thrt^e years — liow much more does not appear — and allowed 
the defendants to spend their labour and capital upon the land without taking 
any action in the matter. That appears to us to bo a sufficient reason why 
no injunction should issue in the case. These are the only two points discussed 
before us. There is no claim for damages in the suit. For these reasons this 
appeal must be dismissed with costs. 

Appea I d ism i ssed . 


NOTES. 

tSee alHO 10 With 361 ; Ifi Mad. 407 ; 22 Uad. 39 ; 9 M. h. J. .39 ; 4 All. 174 ; (1909) 

10 0. L. J. SOB.] 
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[613] ORIGINAL CIVIL. 

The 2nd February, 1883. 
Present : 

Mr. Justice Norris. 

Ramnarain Kallia 
versus 

Monee Bibee and others 
and 

Ramnarain Kallia 
versus 

Gopal Doss Sing. 


Evidence Act (I of 1872), s. 32, cl. 6 — Horoscope. 

In a 'suit to recover possession of immoveable property the plaintiff tendered in evidence 
horoscope which he said had been given to him by his mother and had been seen by members 
of his family and used on the occasion of his in.irrlage. He was unable to say by whom the 
horoscope, or an endorsement on it, which purported to state what his name was, had been 
written. Held, that the horoscope was not admissible under s, 82, cl. 6 of the Evidence Act. 

These two suits were instituted by the plaintiff to recover possession of 
certain immoveable property. The defence was, that the plaintiff was illegiti- 
mate. At the hearing the plaintiff tendered in evidence a horoscope. He 
stated that the horoscope had been given to him by his mother, Sibsoondery 
Dasseo ; that it had been used at the time of his marriage ; and that it had 
b’een seen by certain members of his family. Tie was unable to say by whom 
the horoscope, or by whom an endorsement on it, which purported to state 
what his name was, had been written. 

Mr. Kennedy (for the Plaintiff). — The horoscope was brought to the 
notice of the family, and acted on at the time of the plaintiff”s marriage. This 
comes within the class of cases, where entries in family bibles, and so forth, 
are admitted in evidence in questions of pedigree. Evidence Act, s. 32, cl. 6. 
The statement is that he is the legitimate son of Sibsoondery. [NORBIS, J. — 
There is no evidence to show by wfiose instructions the horoscope was pre- 
pared ; it might have been under the directions of the mother anxious to prove 
the legitimacy of her child. I So might an entry in a family bible. This docu- 
ment was seen by, and acted on by other members of the family, who had an 
interest in proving that the plaintiff was illegitimate, and it has come out of 
proper custody. 

Mr. Phillips (for the Defendants). — The document does not come within 
8. 32, cl. 6 of the Evidence Act. “ Other thing ” must be of [6143 the same 
kind, as a family pedigree, tombstone, or family portrait. It must be some- 
thing which is palpable and open to ail the world. This is not a document 
public to all tlie family. It is a private document. Entries in a family bible 
are open to all the family. Tlie horoscope does not relate to family affairs. 
The documents which are admissible in questions of pedigree are admitted be- 
cause of the security derived from the general knowledge of the family. The 
section is not intended to relievo a person who is alive from producing the best 
evidence. 
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Norris, J. — I am of opinion that this document is not admissible in evi- 
dence. It is tendered as being admissible under s. 32, cl. 6 of the Evidence 
Act. That sub-soctiori makes a statement admissible when it relates to the 
existence of any relationship by blood, marriage, or adoption between persons 
deceased, and is made in any will or deed relating to the affairs of the family to 
which any such deceased person belonged, or in any family pedigree, or upon 
any tombstone, family portrait, or otlier thing on which such statements are 
usually made, and when such statement was made before the question in dis- 
pute was raised. ” The document tendered is not a statement relating “ to the 
existence of any relationship by blood, marriage, or adoption, between persons 
deceased. ’* It only purports on the face of it to be a statement of relationship 
between a deceased person and a living person. 1 do not think that s. 32 
embraces such a case. It is not suggested that the document is a will or deed 
relating to the affairs of the family. It is tendered as a statement relating to 
the parentage of a person who is alive. Then it is said it is a statement in 
the nature of a family pedigree. But I am of opinion that it does not come 
within those words in tlie sub-section. But there is anotlier objection to the 
admissibility of tfio document which is fatal. Section 32 says that " statements 
written or verbal, of relevant facts made by a person who is dead, or who can- 
not be found, or who has become incapable of giving evidence, or whoso attend- 
ance cannot be procured without an amount of delay or ex])ense, which, under 
the circumstances of the case, appears to the Court unreasonable, ” may be 
admitted in certain cases. On tlie plaintiff’s evidence it appears that he does 
not know who wrote the horoscope, or the endorsement on it, and therefore 
cannot say whether the [613] writer “ is dead, or cannot bo found, or became 
incapable of giving evidence.” I arn therefore of opinion that the document 
is inadmissible." 

Attorneys for the Plaintiff : Messrs. Remfry and Rmnfrtj, 

Attorney for the Defendants : Mr. O. Moaefi, 


NOTES. 

[HOROSCOPES— 

This was followed in 17 Ciil. 849 ; but doubted in 17 Mad. 134 (138). See also 13 Bom. 
7 ; 5 C. W. N. cxlviii.] 

[9 Gal, 619 ^7 Ind. Jur. 602] 

APPELLATE CIVIL. 

The 16th February, 1883. 

Present : 

Mr. Justice Wilson and Mr. Justice Field. 


Muthura Persad Singh and another Plaintiffs 

versus 

Luggun Kooer and others Defendants. 


Interest — Peiml clause In contract — Increased interest on default of payment — 
Contract Act IX of 1872 s. 74. 

A mortgage bond contained a proviso that in case of default in payment of the principal 
sum, with interest at the rate of I percent, per mensem on a certain day, interest should be 
paid at the rate of 2 per cent, per mensem from the date of the bond. 

• Appeal from Appellate Decree, No. 2325 of 1881 , against the Decree of Baboo Ram 
Persad Boy, Subordinate Judge of Shahabad, dated the 21st September 1881, modifying the 
decree of Baboo Lall Gopal Sen, second Munsif of Arrah, dated the 9th January 1880. 
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Heldy that tliu stipulation to pay increased interest must be construed as a penal clause. 

Baboo Aubinash Chundvr lianerjeo, for the Appellants. 

Baboo Hun Mohnn Chuckorhuily and Baboo Pran Nath Pundit for the 
Respondents. 

The facts of this case sulliciently appear from the Judgment of the Court 
(Wilson and Fieli:), JJ.) which was delivered by 

Wilson, J. --We think that the Subordinate Judge has decided this case 
rightly. He says : “ I am of o])inion that the stipulation made as to the pay- 
ment of interest at the rate of Ks. 2 per cent, per mensem from the time of 
the execution of the bond, in case of default of repayment of the loan in time, 
was laid down in the deed as a check upon the debtor, and it should undoubt- 
edly he held as a penal clause." 

Several cases w'ere cited to us in wdiich full effect has ]) 00 n [616] given to 
an agreement, that if money is not paid at the due date it shall from that time 
bear an increased rate of interest — Boolakcc LaU v. Badha Singh (22 W. R., 
223) ; Mackintosh v. Wing rove (I. Tj. R., 4 Cal., 137). 

The former of these cases i)robablv dealt with a document executed before 
the Contract .Act ; but how'ever that may bo sucJi cases differ materially from 
the present. In them the agi ecment to pay an increased rate of interest from 
a future day may well ho regarded as a substantive part of the contract, not as 
penalty for its breach ; but, where, as here, an increased rate of interest from 
the date of the bond is made payable on default, we cannot regard it in any 
other light than as a sum named in the contract to be paid in case of breach 
within the meaning of s. 74 *' of the Contract Act. 

The appeal will be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ENHANCED INTEREST AFTER DATE OF DEFAULT— PENALTY— 

The present sec. 74 of the Indian Contract Act inserted in 1899 docs away with many 
difficulties previously felt. 

It was thought that 10 Cal. 805 practically overruled this case, in cases like 14 Cal. 
248 ; 9 All. G90 ; but the Full Bench in 19 Cal. 392 (399) did not hold so ; see 3 C. P. 
L. R. 48. 

See also 11 Mad. 294 ; 16 All. 232 : 9 Cal. G89 zn/m.] 


Title to compensation 
for breach of contract in 
which a sum is named a.s 
payable in ca.se of breach. 


[Sec. 74 : — When a contract has been broken, if a sura is named in the contract as the 
amount to bo paid in case of such breach, the party complain- 
ing of the breach is entitled, whctiicr or not actual damage 
or loss is proved to have been caused thereby, to receive from 
the party who has broken the contract reasonable compensation 
not exceeding the amount so named. 

Exception : — When any person enters into any bail-bond, recognizance or other instru- 
ment of the same nature, or, under the provisions of any law or under the orders of the 
Goveriiincnt of India or of any Local rrovernment gives any bond for the performance of any 
public dll ty or act, in which the public are interested, ho .shall be liable, upon breach of 
the condition of any such instrument, to pay tlie whole sum mentioned therein. 

Explanation : — A person who enters into acontr.mt with Government does not necessarily 
thereby undertake any public duty or promise to do an act in which the public are 
interested.] 
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[9 Cal. 616^12 C.L. R. 284] 

APPELLATE CIVIL. 


The 19th December, 1882. 

Present : 

Mr. Justice Wilson and Mu. Justich Field. 

Ram Dass Plaintiff 

versus 

Birjnundun Das alias Laloo Baboo and anotlier Defendants. ' 

Limitation Act (IX of 1871), 8ch. IT, Art. 148 — Suit for rcdniiption of mortgage 
— Acknowledgment of title of mortgagor or of his right to redeem. 

An acknowledgment to be within the meaning of \rt. MH, | Sch. II, Act TX of 1871 
must be an acknowledgment of a present existing title in the mortgagor. 

An aoknowledgmcnt of the original making of the mortgage deed and of possession having 
been taken under it, coupled with the allegation of tlni sui)soqueiit execution of two other 
deeds practically superseding the mortgage and altering the riilation of the partie-s, contained 
in a written statement filed previous to the expiry of the bO voar.s allowed, is not a sufiicient 
acknowledgment within the meaning of that Article, .so as to provtiit lijiiitation from 
operating. 

In this suit tbu plaintiff sought to redeem a mortgage of imiuoveablo pro- 
perty which was executed on July I5th, 1815. The [617] suit Nvas instituted 
on Uccoinber 18th, 1879, and the first Court dismissed the suit on tlie ground of 
limitation. That decree was confirmed on appeal h> the lower Appellate 
Court, and the plaintiff now preferred a s])ecial appeal to the High Court. The 
plaintiff relied upon an acknowledgment* made by the defendants in a written 
statement filed by them in a suit in the year 1872 as being sufficient to take 

* Appeal from Appellate Decnjc, No. 181 of 188‘2, against tlie decree of Ikiboo Kali Pro- 
sunno ^lookerjee. Subordinate Judge of Sarun, dated the ‘ilst November 1881, allirmiiig the 
decree of Baboq Diiicsh Chuiidcr Roy, Munsif of (Miuura, dated the bth Jiih 1880. 
t[Art. 118:— 


Description of suit. 


Period of i Time from which period begins 
limitation. | to run. 


Against a mortgagee to recover 
possession of immoveable property 
mortgaged. 


Sixty >cars 


1 llie dale ot the mortgage, uules.s 
^ where an aeknowli'dgment of the title 
of the mortgagor or of hi.s right of 
n'dernptioii has, before the expiration 
of the pre.scribed pi’riod, bc‘en made in 
writing signed by the mortgagee or 
.some pi‘iNon claiming under him, and, 

! in such case, the date of tin*, acknow- 
! lodgment. 

I Provided that all claims to redeem 
arising under instruments of mortgage 
of immoveable property situate in 
British Burmah, which have been 
executed before the first day of May 
1808, shall be governed by the rules of 
limitation in force in that province 
immediately before the same day.] 


4 CAL.— 142 
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the case out of the provisions of Art. 148,'" Sch. TI of Act IX of 1871 (the 
Limitation Act), and the sole question argued was, whether that acknow- 
ledgment was suiiicient to prevent the suit from being barred. 

Baboo A iibinash Chvnder Banerjcfi for the Appellant. 

Baboo Taruck Nath Palit for the Respondents. 

The Judgment of the Court (WILSON and FIELD, JJ.) was delivered by 

Wilson, J. -We entertain no doubt about this case, and we agree with 
the view taken by the Court below. The suit is a suit to redeem a mortgage, 
and the question is wliether tlie suit is barred by limitation. There is no 
question that this depends upon the terms of the Limitation Act of 1871. 
Now, under Art. 148 of the second schedule to that Act, a suit must bo 
brought within “ sixty years from the date of the mortgage, unless where an 
acknowledgment of the title of the mortgagor or of his right of redemption has, 
before the expiration of the prescribed period, been made in writing, signed by 
the mortgagee, or some person claiming under him, and in such case, the date 
of the acknowledgment.” In this case, the sixty years elapsed while the Act 
of 1871 was the governing Act, and the suit is therefore barred unless there is 
a sufficient acknowledgment to save it from the operation of limitation. The 
acknowledgment relied upon is contained in the written statement filed by the 
present 'defendants in August 1872, within sixty years from the making of the 
mortgage in the suit by tlio i)resont plaintiff or tliose under whom he claims, 
and the acknowledgment runs in tliese words : “ The land in dispute, accor- 
ding to the deed of zuripeshgi, dated 15th July 1815, for Rs. 425, executed by 
Ramrutton Das, devolv'ed into the possession of Baboo Gokool Chund. Baboo 
Gokool Chund [618] all along used to pay Rs. 2 as the right of the lessor. 
After the death of Ramrutton Das Gosain, Gopal Das, the guddi nishin^ in 
consideration of Rs. 685 (including both) former and present (debts), executed 
a zuripeshgi deed, dated 21st October 1824, respecting the land under claim, as 
well as the garden named Khatri containing two beeghas of land, in favour of 
Baboo Gokool Chund, an ancestor of the defendants. Subsequently he exe- 
cuted an ekrarnama, dated 11th August 1831, in lieu of the sum of Rs. 901 (by 
virtue of) whicli Baboo Gokool Chund till his lifetime was, and after his 
demise the defendants are, all along in possession of the same.” Now that is 
an acknowledgment of tlio original making of the mortgage-deed and of posses- 
sion being taken under it, but the statement goes on to allege the execution 
subsequently of two other deeds, practically superseding the mortgage and 
altering the relation of tlie parties. Under the terms of Art. 148 wo do not 
think that this is a sufficient acknowledgment to save the case from limitation. 
We think that “ acknowledgment” in that Article means acknowledgment of a 
present existing title in the mortgagor. 

We w^ere referred to the decision in the case of T>aia Ghand v. Sarfraz 
(I. L. R., 1 All., 117) .as an autli^ rity .against this view of the case. The 
question there was, whether a certain record of right signed by the parties in 
question did or did not amount to an acknowledgment. The document was 
no doubt very scanty in its terms, and the case was relied on as shewing that 
we ought to interpret the Act very liberally in deciding what constitutes 
an acknowledgment : but the difference between the two cases is clear. 
In that case, tliore was an acknowledgment of a title existing at the 
time of the acknowledgment, which is not the case in the appeal now under 
consideration. At p.age 122 in the Judgment of Justices TURNER and OLDFIELD 
it is said : “ The terms of the law, an acknowledgment of the mortgagor's title, 
or an .acknowledgment of hi.s right to redeem, were not, it may be presumed, 
intended to be more tautology. An acknowledgment that a certain person, or 

• [3. V. supra 9 Cal., 616] 

1130 



MAHARAJAlf 0^ BI^BDWAN V, l^ABAdUNDAkl DEBI [1882] I.L.ft. 9 Cal. M 

his representative, is the proprietor of the estate is an acknowledgment 
of his title. An acknowledgment that the mortgage is a [619] sub- 
sisting mortgage would be an acknowledgment of his right to redeem if he esta- 
blished his title.*’ Those Judges, therefore, regard the acknowledgment 
required as an acknowledgment of an existing right to redeem, or of an existing 
title in the mortgagor. Neither of these are to be found in the present case. 

We, therefore, agree with the Court below that this suit is barred, and 
dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

iSee also 16 Mad. ‘2‘20 ; 1.5 1. C. 363.] 

[9 Cal. 619 : 10 I. A. 19 : 18 G. L. R. 34 ; 7 Ind. Jur. 212 ; 4 Sar. P. C. J. 414] 

TEIVY COUNCIL. 

The ^3rd November^ 1 882, 

Present : 

Lord Fitzgerald, Sir B. Peacock, Sir E. Couch, and 
Sir a. Horhouse. 


Maharajah of Burdwan Defendant 

versus 

Tarasundari Debi PlaintilY. 


[On appeal from the High Court at Fort William in Bengal.] 

Sale for arrears of rent — Rcrjulation Vtll of 1819, s. 8, cl, 2 — Proof of publi- 
cation of notice before sale of patni taluk for arrears of rent. 

Tho due publication of the notices prescribed by Regulation VI IT nf 1819, s. 8, cl. 2 form 
an essential part of tho foundation on which tho summary power to sell a patni taluk for 
non-payment of rent is exorcised by the zainiiidar, who, when instituting thi.s proceeding is 
exclusively responsible for such publication being regularly conducted. 

Although objection to tho form of the receipt, and the absence of the receipt itself, need 
not bo regarded, if tho fact of the due publication of the notices having been made is not a 
matter of controversy (as held in Sona Behec v. LalcJiand Choirdhry, (9 W. R., 242) ; yet whore 
that fact was in doubt owing to the evidence of its not having been secured according to the 
provisions of the Regulation — a result due to the neglect of those representing the zamiiidar, — 
tho finding of tho High Court that due publication had not been established by such proofs as 
were forthcoming, was maintained by the Judicial Committee. 

Appeal from a ducroo of the High Court (22nd March 1880) reversing a decree 
of the Judge of the District of East Burdwan (2nd May 1878). 

The question raised on this appeal was whether or not before tlie sale of 
the respondent’s patni taluk, for arrears of rent duo [620] to the zaniindar, 
there had boon sulliciont notification, according to Regulation VllI of 1819, 
8. 8, cl. 2 of the intended sale. 

The patni tenure sold under that Regulation was lot Salmula in the East 
Burdwan district, formerly held by Brojomohiin Banerji as patnidar. It was 
sold for default in payment of rent due to the zamindar for the half-year ending 
1284 B. 8., by public auction on the 8th Aughran 1284 (November 22nd, 1877) 
and was bought by Bash Behari Ghose, the highest bidder, for Bs. 2,000. 
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Tho present suit was afterwards instituted in the Court of the Judge of 
East Burdwan, alleging absence of tlie notice of tlie intended sale required by 
Regulation VJlf of 1H19 on Salinula. The defence was that the notice required 
had been duly published upon tlie land of the defaulter. At the hearing it 
appeoi'cd that notifications had been duly made at the Collector’s kutchery, and 
in the Sadr kutchery of tlie zainindar ; l)ut tho question was whether the notice 
required to be iiubiishcd on the land belonging to the defaulter had been duly 
given ; and the judge, iqion the evidence, found that it had, although the serving 
peon had not brought back tlie receipt required. On this point the Judge 
was of opinion that the sale was not void and useless merely on account of this 
omission, although tho Regulation reiiuired the receipt to be taken and filed. 
In this respect he considered the iirovisions of the Regulation to be merely direc- 
tory. The suit was accordingly dismissed. On appeal to tho High Court, that 
judgment was reversed. The Judges of a Division Bench (WHITE, J., and MAC- 
LEAN, J.), there being no iiidepondont evidence that tho peon had been entrusted 
with service of the notice in question, and none, except his own, to show that 
he even went to Salmula, found that the due publication of tlve notice had not 
been proved. 

The facts, and the provisions of Regulation VfTI of 1819 are stated in their 
Lordships’ Judgment. 

On this appeal — 

Mr. T. II. Cowie, Q.C.,and Mr. C. W. Arathoon appeared for the Appellant. 

The Respondent did not appear. 

[621] For the appellant it was argued that the weight of the evidence 
was in favour of the conclusion at which the District Judge had arrived. 
A substantial compliance with the requirements of Regulation VIII of 
1819 had been shown. Reference was made to Sana Beebee v. Lalchand 
Chotvdlu'!/ (!) W. K., 242), Bum Subu/c Bone v. Moumoluni Dossee (L. R., 2 I. 
A., 71 : S.c, 11 B. L. R., ;39l ; 23 W. R.| 113), and Pitcnnbar Panda v. Damoodtir 
Dass (24 W. R., 129). 

Tho Judgment of their Lordships was delivered by 

Lord Fitzgerald. — This case comes before us ex parte. The suit was to 
set aside a sale of a patni taluk, which took place by auction for non-pay- 
ment of rent, the allegation of tlic respondent, who was the plaintiff in the suit 
being that the sale was illegal in consequence of the non-observance of Regu- 
lation Vlll of 1819. By that regulation it is provided, with reference to cases 
where sales are to take place in certain districts and under certain circum- 
stances for non-payment of rent, “that before the first day of Baisakh of the 
following year from that of which the rent is due, the zainindar shall present 
a petition to the Civil Court of the district, and a similar one to the Collector 
containing a specification of any Imhiuccs that may he duo to him on account of 
the expired year, from all or any o! the talukdars or other holders of an interest 
of the nature described in tho preceding clause of this section.” Having ])reseTi ted 
this petition both to tho Civil Court and to tho Collector, “ the samo 
shall then be stuck iqi in some consjiicuous part of the kutchery with a 
notiteo thatr if the amounts claimed bo not paid before the first of Jeyt following, 
tho tenures of the ‘defaulters will on that day he sold by public sale in liquida- 
tion.” Then it provides that “ a similar notice shall be stuck up at the Sadr 
kutchery of tho zainindar himself and a copy or extract of such part of tho 
notice as may apply to the individual case shall be by him sent to be similarly 
published at the kutchery, or at the principal town or village upon the land of 
the defaulter.” It is admitted that there was a compliance with the. two earlier 
provisions, but the [622 J question arises whether a copy or extract of the notice 
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applying to the individual case was sent by the zamindar to be published “ at 
the kutchery of the principal town or village upon the land of the defaulter.** 
The Eegulation goes on : The zamindar shall bo exclusively answerable for the 
observation of the forms above proscribed, and the notice required to be sent 
into the raofussil shall be served by a single peon, who shall bring back the 
receipt of the defaulter or of his Jiianager for the same ; or in the event of 
inability to procure this, the signatures of three substantial persons residing 
in the neighbourhood, in attestation of the notice having been brought and 
published on the spot. If it shall appear from the tenor of the receipt or 
attestation* in question that the notice has been published at any time previous 
to the 15th of the month of Baisakh, it shall be a sullicient warrant for the 
sale to proceed upon the day appointed. In case the people of the village 
should object or refuse to sign their names in attestation, the peon shall go to 
the kutchery of the nearest Munsif, or, if there sliould be no Munsif, 
to the nearest thana, and there make voluntary oath of the same 
having been duly published, a certificate to which effect shall be signed 
and sealed by the said officers and delivei'ed to the peon ” That is a very 
important Regulation and no doubt it was enacted for a certain and defined 
policy, and ought, as a rule, to bo strictly observed. Their Lordships desire to 
point out that the due publication of the notices presci-ibed by the Regulation 
forms an essential portion of the foundation on which the summary power of 
sale is exercised, and makes the zamindar, who institutes the proceeding, 
exclusively responsible for its regularity. Their Lordsliips do not, however, 
intend at all to controvert a decision to whicli their attention was called, of Sir 
Bahnes Peacock, when he filled the ofliceof Chief eJustice of the High Court 
of Bengal, to the effect that if the notice itself has been duly published, if it is 
not matter of controvei’sy, if the fact was ascertained that it was published, 
then one would not regard any objection either to the form of the receipt or 
the absence of tlie receijit itself. That decision was alluded to in a case before 
this tribunal, in which their Lordsliips ^ay they are disposed to agree with the 
judgment of the High Court confined as it is to cases whore there is proof that 
the notice [623] was duly served. Tliat, again, is where there is no controversy 
as to the fact of tlie service. It seems to their Lordships that the object of the 
Regulation was that due service or pulilication should not 1x3 loft matter of 
controversy. The evidence should be .secured immediately afterwards, and 
exist in writing, and be i-eferred to by the proper officer as part of the founda- 
tion of the sale. Accordingly, if, immediately upon posting the notice, the 
peon posting it can find the dofaulter or his manager, he is hound to ask for a 
receipt from the defaulter or his iriauagcr, signed under his hand, and if he gets 
such a receipt there is an end to all question as to the service. If he does not 
find the defaultei* or his manager, or if that person will not sign a receipt, then 
he is to call in three substantial j)oopl 0 of the village to attest the fact, which 
will be apparent to their eyes, that the notices in question have been published. 
If they object, as very likely villagers would object, to be parties to tlio 
proceedings for the enforcement of a sale, then he is obliged to go to the nearest 
Munsiff, and make a voluntary oath of the fact of service, which act is imme- 
diately recorded, and forms the foundation upon which the officer afterwards 
proceeds in carrying out his sale. Thus the evidence that the notice has been 
given is immediately preserved, and the fact is not left to be matter of 
controversy afterwards. 

The issue in this case is as to whether the provisions of Regulation VIII 
of 1819 have been complied witli. The case before us differs from that before 
the Ohief Justice of Bengal, and equally from that case which was before this 
tribunal, in this, that the fact of service here is matter of controversy. We 
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should be obliged to assume, in order to arrive at a conclusion one way or the 
other, either that there was a conspiracy to cheat and deceive upon the part of 
the plaintiff Gliaroo and the two chowkidars who are represented to have 
assisted in the fraud, or that there wais a conspiracy on the part of the peon 
sent to effect this publication, wlio, having, it is said, neglected his duty, 
conspired afterwards witli a confederate to make a false statement and forge a 
receipt. 

The Judge in the primary Court delivered his judgment in favour of the 
appellant. Ho had the advantage of seeing and [624] Ijiearing the witnesses, 
and ho has expressed his decision in vigorous language. But there was an 
appeal on the question of fact, and upon that question of fact two Judges of the 
High Court have concurred in thinking that the Judge of the Court below was 
wrong, and have come to the conclusion that tho plaintiff and her witnesses 
have told the truth. It shows that not alone is the fact of publication in 
controversy, but tliat the matter is so involved that it is difficult to come 
to a safe conclusion upon it. Their Lordships do not propose to say upon 
this controverted question of publication on which side the weight of 
evidence lies. 

Their Lordships will humbly advise Her Majesty to affirm the decision 
of the High Court, and upon this ground : Tho doubt or difficulty in the 
case is one that would not have existed save by the neglect of those represent- 
ing the Maharajah. There is no evidence save tho statement of the peon 
Khetu that tho notice was ever entrusted to him ; but supposing it was entrust- 
ed to him for publication, his duty, and that of the officers of the Maharajah, 
would have been clear and plain. Ho should have ascertained when he went 
to make the service that the person whom ho represents to be Charoo, to 
whom he says he delivered tho notice, was the defaulter or the agent of the 
defaulter. Ho should then have obtained his receipt, a receipt proper in form. 
If he could not obtain it ho should have followed the course prescribed by the 
Re'gulation, and should at once have * returned the documents to the proper 
officer of the Maharajah. It would then have been tho duty of that officer to 
examine the receipt and sec that it was in all respects complete and regular as 
part of tho foundation of the title afterwards to be given by sale. Their Lord- 
ships have before them a copy of the supposed receipt, which appears to be 
enveloped in mystery from tho time it was alleged to have been signed. The 
peon gives no history of it. What did he do with it ? To whom did ^he give 
it ? Where has it been ? All that is left in obscurity, and no confirmatory proof 
is produced from amongst the servants of the Maharajah that the peon, having 
effected what he alleged to bo service, brought in this receipt with him, and 
filed it in the Collectorate or with tho proper officer of the district. What 
[625] is the document itself when we come to look at it ? Tlie professed 
signatures are at the top. The fii’sr is that of Brojomohun Banerji. That 
purports to bo the name, not quite the correct name, of tho registered pro- 
prietor of the taluk, who has been dead many years, and if this had b(5on 
brought to and examined by tho servants of tho Maharajah, they must have soon 
that tlie dead man could not have signed it ; tliere is no doubt that they knew 
that this registered proprietor was not alive, ^fhe next signature is that of 
Redoynath Jbanerji, who is put down .is tho karpiirdaz, meaning thekarpurdaz 
of the dead man, Brojomohun Banerji. This turns out to be a non-existing 
individual ; there* is no such person. Then we come to tho attesting witnesses 
at tho fool;, and they are Goburdhun Chowkidar and Gopal Chowkidar, residents 
of Salmtila. The inference from that would bo that they were tho chowkidars 
of Salmula. If there are such persons in existence, there are no such chow- 
kidars at Salmula, and neither of tho chowkidars of Salmula have been 
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produced on either one side or the other. This document or receipt so pro- 
duced by the peon is by no means a compliance with the provision of Begula- 
tion Vlll. Their Lordships think that the absence of that care and attention 
which ought to have been shown with reference to this document, and the 
absence of any contemporaneous inquiry whether there had or had not been a 
publication of this notice, as required by the regulation, has created the very 
difficulty which the Begulation was intended to prevent ; and as the regulation 
makes the zamindar exclusively answerable for the observance of its provisions, 
their Lordships are of opinion that the issue as to the Begulation ought to bo 
found in f&vour of the respondent ; and will therefore humbly report to Her 
Majesty, as their opinion, that the deci’ee of the High Court of Judicature ought 
to be affirmed, and this appeal dismissed with costs. 

Appeal dismissed. 

Solicitor for the Appellant : Mr. T, L, Wilson, 


NOTES. 

[COMPLIANCE WITH REQUIREMENTS AS TO NOTICE. ETC — 

The strict corapli.T-nco with the conditions was again alUnried by the Privy Council in 
(1887) 11 Cal. 305 P. C. at 373 ; 14 I. A. 30, on appeal from 9 Cal. 931 ; this case related to 
the place of publication. See also 1‘2 Cal. 07 ; 19 Cal. 703 ; 18 Cal. 303 (303) P. B. (time) ; 
(1898) 2 0. W, N. 459 (time). The onus of proof of compliance is on the landlord : — (1899) 
Cal. 308 (312) ; (1891) 19 Cal. 099 (703) ; (1903) 27 Mad. 94 (96) : 13 M. h, J. 479.] 


[ 7 Ind Jur. 603] 

[626] APPELLATE CIVIL. 


The 7th Fehmary, 1883, 

Present : 

Mr. Justice Cunningham and Mr. Justice Maclean. 


In the matter of tlio petition of Bam Coomar Dey. 

Bam Coomar Dey 
* versus 

Shushoe Bhooshun Ghose and another."^' 

Sale in execution of decree — Civil Procedure Code (Act XIV of 1882), s, 313, 
Section 313 of the Civil Procedure Code only applies to cases in which the judgment- 
debtor has no saleable interest in the property sold. It does not apjdy to cases where the 
judgment-debtor has no saleable interest in a portion only of ihe property. 

The facts of this case and the question raised in argument are stated in 
the following judgment of the lower Court : — “ The auction-purchaser applies for 
the setting aside of the sale, on the ground that the judgment-debtor really 
owned an eight annas share of the property sold, and the sale professes to be 
of sixteen annas. The question is whether under s. 313 of the Civil Procedure 
Code the sale is liable to bo Set aside on that ground. 

“ I think the provisions of the section are clear, and under them a sale 
can be annulled only where the judgment-debtor had no saleable interest in 

* Appeal from Original Order, No, 366 of 1882, against the order of Baboo Bulloram 
Mullick, Second Subordinate Judge of the 24-Pergunnahs, dated the 23cd September 1882. 
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the property sold. Here that is not tlie case. I am referred to s. 287, 
and tlie Hi^di Court Kules governing the settlement of the sale proclamation : 
these are undoubtedly autlioi-ities, and in tlie light of which the regularity of 
the publication of the sale proclamation should be determined. 

“But regidarity of a proclamation, or no regularity, does not in any way 
concern the purchaser, and it does not lie within his capability to raise a 
question of irvogulai ity as vitiating the sale. 

“T am told that in regard to the eight annas, in which judgment-debtor 
has no right, it might ho designated as property in which no saleable interest 
belonged to him within the meaning of the [627] Statute, but it should be borne 
in mind that the jiropertv was not sold in halves, and the purchaser has no 
right to draw an imaginary line of separation between them. The sale 
will bo confirmed, and the auction-purchaser’s application should be disallowed 
with costs.” 

The purchaser ajipealed to the High Court. 

Baboo Avuirvndro Nalli ('hattcrjro, for the Appellant. 

Baboo Uajcuflrt) Nath Boae for the Kespondents. 

Tim Judgment of the Court (CUNNINGlfAM and ^TACLKAN, JJ.) was 
delivered by 

Cunningham, J. — We think that the construction imt by the Court below 
upon s. 3B1 of tlie Code of Civil IVocedure was correct, and that the case of 
Nahanniil Marwari v. Siidal Ah (8 C. L. fi., 4()8), does not bind us, because 
in that case the learned Judges considered that a state of things had come 
about in which the judgment-dehtor had no saleable interest. In the present 
instance it is admitted that ho has a saleable interest to the extent of eight 
annas. Tliat being so wo think wo cannot hold that the case falls within the 
scope of s. 313. Tlie appeal must, therefore, be dismissed with costs. 

' Appeal dismissed. 


NOTES. 

ISee 10 Cal. JGfi (:37‘2) ; ‘27 All. 587 ; 10 C. T.. J. *102, and the Notes to 9 Cal. 50C svpra.i 


[9 Cal. 627 12 G.L.R. 484 7 Ind. Jur. 604] 

APPBLLATE CIVIL. 

The IJjih A no list, 1H82, 

Present: 

Mr. Justice Wilson and Mr. Justice Field. 


ljucky Cliurn Cliowdhry Plaintiff 

varsns 

Budurrunnissa and others Defendants'* 


Appeal — Dismissal of Suit- -Snrrimans not served — Civil Procedure Code (Act 

X of 1877), ss. 97, 688. 

An order under s. 97 of the Civil Procedure Code dismissing a suit on it being found that 
the suuiinoiis has not been served on the defendant in consequence of the failure of the 
plain Lifl to pay the Court-fee leviable for such service, is not appealable. 

* Aiqxjal from Appellate Decree, No. OK‘2 of IHHl, against the decree of Baboo Mothoora 
Nath Cupto, Subordinate Judge of Chittagong, dated the ‘27th January 1881, affirming the 
decree of Baboo Hurro Chundor Dass, Munsif of South Hoajan, dated the 30th April 1880. 
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[ 628 ] Baboo Aukhil Chunder Sen for the Appellant. 

Mnnshi Serajnl Islam for the Respondents. 

Thk facts of tliis case sufficiently appear from the Judgment of the Court 
(Wilson and Fiklp, JJ.), which was delivered by 

Wilson, J. — We are disposed to think that this appeal will not lie. Tlie 
order that is sought to be appealed against is one under s. 97 of the Civil 
Procedure Code, which says : “ If, on the day so fixed for the defendant to 
appear and answer, it be found that the summons has not been served upon 
him, in conseciuence of tlie failure of the plaintiff to pay tiie Court-fee leviable 
for such .service, the Court may order tliat the case he disnii.ssed.” The ques- 
tion is whetlier tliere is an appeal against sucii dismissal when no appeal is 
expressly given either in s. 58R or elsewhere. Section 5ftK says that an appeal 
will lie against a decree. A decree is defined in the interjiretation clause as 
“ the formal expression of an adjudication upon any right claimed, or defence 
“Set up, in a Civil Court when sucii adjudication, so far as regards the Court 
expressing it, decides the suit or appeal.” A decree, therefore, must be an 
expression of opinion upon the rights of the parties ; but this was a dismissal 
on a ground wholly apart from the merits of the case. We are, therefore, 
disposed to think that this is not a decree, hut an order only. That view is 
confirmed by the latter part of tlie definition of a decree which expressly says 
that a certain class of orders, more or less analogous to those made under s. 97, 
shall bo decrees, but says nothing of orders nuule under s. 97. Then again a 
large number of orders analogous to those made under s. 97 are exjiressly made 
appealable under s. fiHH, whereas orders under s. 97 are not mentioned. But 
however that may be, there are certainly no grounds on the merits of the case 
to lead us to intei'fere. 

The decision of the Subordinate Judge was right, and the appeal is 
dismissed with costs. 

Appeal dismissed. 

not£s. 

[ The prcs(iiit C. P. C. 1U08 in iU dofiiiitioii of ‘ ilecreo ’ cxoUides orders of dismissal for 
defiiulL, si'j\ *2 (l»). ("poll a (lismissal as in this case ('^oh. f, (). 9, r. 2) the plaintiff under 
r. 4 of the same <»rder, may bring a fresh suit or nia\ appl\ for an order to set the? dismissal 
aside. For the \iews under the previous see: -19 Bom. JJ07 ; (1907) P. R. 121 ; 2 All. 

31H.] 


4 OAIi.— 143 
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[ 7Ind.Jup. 604] 

[629] APPELLATE CTVTT.. 

Tha 9th January, 

Present : 

Mr. Justice Maclean and Mr. Justice O’Kinealal 

J i hobotari tn Dobi Plaintiff 

rrrsns 

Svco K.un l^aul Defendant. ’* 

Practice- -Planif Infant j)lainliff Next friend -Form of plaint — 

Title of plaint. 

.■\ suit wn-n hron^ht l)v ;i miiie»r, who Jippcaml by lii'r iil'xI friend, and dccruc was 
in lu*r f.i\oiii‘. 'I’lii' tlfft iuLint appoalnd, making; tlit* iu‘\t friend alone respondent, 
and ha<l the doi'n^e of tin* Court of p’irsfc liistar.ee modified in his favour. The next friend 
appenled to tin* Iliijh Court, where the respondent objected to the next friend being lu'ard, 
on tin* ground that she was no p.irts to the suit. 

llchl, that the C.Jiirt would not j-ntertain the objection at the instanecj of the party 
through \thos(‘ fault tlie errf)r oeeiirrcd, but that the judgment of the Court below should be 
set aside, and that of the Court of First Instance restored. 

On the 9tb of DoclmhIkm- 1878, tbo plaint in tins case was filed in tho 
Munsif’s (’ourt at Ranaghat. The title of tbo plaint is as follows : “ Snttohali 
Held, minor, represented by her guardian, Bbobotaririi Debi of Santipur, 
Station Santipur, by profession zamindar, Pin inti ft v. Sree Jtnni Paul, son of 
the late Ram Mobun Paul, of Santipur, bv pi’ofession a servico-bolder, defen- 
dant.*' Tbo iilaintiff’s claim was decreed by the Court of First Instance, and 
the defendant appealed. Tn tlie appeal the defendant dropped tlie name of 
the miner, and entered on the record as respondent the name of Blio- 
botarini Debi. Tbo Subordinate Judge struck off’ a sum of Rs. 208 from 
the amount decreed by tbo ^lunsif in favour of tho pLaintiff, and gave a pro- 
portionate amount of costs to the respondent. From this decision Bhobotarini 
Debi a])pealed to the FTigh Court. 

Baboo Jn.^fioda Xinidiin Paromanich for the Respondent objected that the 
appellant bad no locus standi. 

Baboo Nil Madliah Bose, for tho .\ppellant. 

[630] Tbo Judgment of the Court (Mac’LEAN and O’KlNEALV, JJ.) was 
delivered iiv 

Maclean, J.- Tiie respondent’s pleader objects to our bearing tliis appeal 
on tho ground that the ])laintifT, appellant, Bhobotarini Debi, was not the 
plaintiff in the original suit, and that therefore she has no locti.s standi in this 
Court. It is a matter of surpiso t hat this objection should liavo been raised 
here, because wo find that tbo person who is now appellant before us was alone 
placed upon the recorJ in the lower Appellate Court as respondent. We 
cannot, tlierefore, allow tbo obje'.ction to bar tbo bearing of this appeal. The 
appellant’s vakeel recognizes bis situation and asks us to set aside the judg- 
ment of the low'er Appellate Court, which is adverse to her in saddling her 
with costs, on the ground that she was not liable under the Munsif s decree 
and was in fact improperly made respondent in the Court below. We think 
there is no way out of tlie respondent’s dilemma. Having omitted to make 

*ApiM’iil from Appellate l)i*croo. No. H48 of 1881, against the decree of Baboo Amrito 
Ijiill Chatterjee, Subordinate Judge of Nuddea, dated the*2dtli February 1881, modifying 
the decree of Baboo Hajciidro Cooiriar Bose, Munsif of Hanaghat, dated the Slat March 1879. 


1138 



KALLY PROSUNNO <fec. MUNGALA DASSEE Ac. [1883] I.L.tt. 6 Cal. 68l 

Suttobali Debi, the real plaintifF, respondent in the lower Appellate Court, lie 
has lost his opportunity of questioning the Munsif’s decree in her favour. 
The decree of the lower Appellate Court, modifying the Munsif’s decree, is 
valueless and should be set aside. As tho ground upon which wo set aside 
the decree of the lower Appellate Court was not taken by the aiipellant before 
us in the memoranduin of appeal, we cannot allow her any costs. Tho appeal 
is decreed without costs, the decree of tho Subordinato Judgo is set aside, and 
the decree of tho Munsif is restored. 

Appeal allowed. 


[631] APPELLATE CIVIL. 


The IhI Fehrnnnj, 

Present : 

Mu. Justice Pkinsep and Mu. Justice O’Kinealy. 


Kally Prosunno His was and another Plaintiffs 

versus 

Mungala Dassoe and another Defendants. ' 


Civil Procedure Code, Act XIV of s. u61 — Jjrmiiation Art XV of 
1877, .S', r') — CVo.s'.s* Appeitl--Xotice of ohjecUon, 

\ notice of objection under s. 5(51 of the (Jodeof Civil IVoccdurc, Aft XIV of ISH2, imie»t 
be filed not Jess tlian seven days before tJic date (if any) fixed for tJie he.irin” r)f llu! appciil in 
the notice served upon the respondent. 

Section 5 of Act XV of 1S77 does not apph to an objection under s. .5(51 of the Procedure 
Code. 

This was a suit for i)ossession of certain lands claimed by the plaintiff's 
to bo iKDrtion of their ancestral property. On the lOth of bVhriiary 1881, the 
Court of First Instance decreed a portion of the jJaintiff’s’ claim only, and a.i*ainst 
this decision tho plaintiff's appealed. The ilay fixed for the hearing of the 
appeal, under s. o/52 of tho Code of Civil Procedure, was the 11th ol Juno 1881. 
One of the respondents filed a rnomorandum of objections, under s. ;j()l of the 
Code of Civil Procedure, on the llth of June 1881, more than seven days before 
the appeal was actually heard. 

In reference to this tho Judgo of the lower Api)ollatc Court said : 

“Tile respondent Dwarka Nath has made a cross appeal. It is objected 
that notice of it was not given to the apfiellant in propoi- tim.}, hut s. 561 does 
not require notice to he given to tho appellant, but it inertdy provides that it is 
to be filed at least seven day,s before the hearing. In tho present case the cross 
appeal was filed before that time, and it was tantamount to filing notice of the 

* Appeal frnm Appellate Deeree. No. 145 of against the th’eive of Ihiboo Proinotlio 

Nath Mookerjoe, Additional S\:ihoi‘dinate Judgo of Hurdwan, dated the lOth Nuvenihor 1881, 
modifying the decre(3 of Haboo Khetter Prosad jVfookcrjce, Munsif of Culiia, dated the 10th 
February 1881. 
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cross appeal. ” The Jud^e disniissed the appeal and decreed the cross appeal 
tvith costs. The plaintilTs appealed to the llif^h Court, on the {ground that the 
Judge was wrong in entertaining the cross appeal. 

[632] Jhihoo Hoi do Nath J)ntt for the Ap])ellaiits. 

Jiahoo liaskhvliarij ( Hto.sc for tlie Kespondonts. 

The following Judgments were delivered : 

Prinsep, J. — It seems dear from the record that the lower Appellate 
Court has wrongly admitted what has been termed a cross appeal, but what, 
strictly speaking, is an objection taken by the resi)ondent under s. 561 of the 
Code. The day fixed for the hearing of tluj appeal in the lower Appellate Court 
was, according to the notice so ved on the res])ondent, the 11th of June 1H8J. 
Therefore, according to the tt*rms of s. 561, as interpreted by a Division Bench 
of this Court, the notice of the objection, that is, the written petition of 
objection itself, should have been Hied in the lower Appellate Court not less than 
seven days before the day fixed for the hearing of the appeal, namely, the 11th 
June. It was not filed till the Mth June. The only provision made by the 
lj6?gislature for extending the i)eriod of limitation is to be found in the second 
clause of s. 5 of the Limitation Act (XV of 1877) ; and as has already been 
])ointed cnit in the case of Dvijamhrr Mozunidar v. Kalh/iaUh Roy (1. L. R., 7 
C*il., ()54), that provision does not apply to anything, except an ai)peal or 
application for review of judgment, and therefore does not apply to an objection 
under s. 561. 

The decree of the lower Appellate Court must accordingly bo amended so 
far only as it relates to the cross appeal. 

The appellant will receive his costs in this (>ourt. 

O'Kinealy, J. f understa?id that the interpretation just put by Mr. 
Justice PhinskI’ on s. 561 of the Code of Civil Procedure, has Ix'cn adopted by 
several Benches of this Court. 1 am not prepared to dissent, but were T unfet- 
tered by any ])revioiis decision J shoulcf have considerable dilbculty in coming 
to the conclusion tlnit the seven days referro<l to in s. »5()1 mean seven days 
before the date li.xed in the notice of api)eal. 

Appeal alkiwrd. 


NOTES. 

[TIME FOR FILING OBJECTIONS— 

Srf. 5GJ of the IS.S*2, as ongni.illv eii.u-tud was ionuiKk'd hy VU of IHH.S ; sit. fS 

thrrc'of g.iVL- " tJiiu Jiioiitli fn>ni tin* dak* of lihc* si-rvice on him or his incadrr uiidor siTtinii 
558 of iiotico* of tho da_\ fixod for hoaring tin; ap}MMl, rr within such furtlii.*r timo as thf* 
Appeli.ito Court nia\ sim* tit to allow.” This aiiirMidinont got rid of thi» efloct this c.as»‘, U 
C.L.H. “iHl ; II Rom. (JUS; 14 Horn. Ill worn i^asps uiidor the law previous to the amend- 
ment. The memo, of ohjeetion.s ma\ now he received at aii\ time (1‘JIO) 15 C.W.N. ‘205 
211 .] 
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[ 12C.L.R. 146] 

[683] APPELLATE CIVIL. 

The ii^nd 

Present : 

Mu. Justice Wilson and Mr. Justice Field. 

Denonath Chuckerbutty Judgment-debtor 

verms 

Lallit Cooinar (langopadhya decree-holder. ' 

Limitation (Act XV of lH77)t Sch, i/, Art. cl. / — Ajjijlication for 
execution of decree by bcnamidat\ 

- All j ippl i 1511 1 ion for uxocution t)f a decree by a mere ben.iinidar is not an .ipplication in 
accordance iritk law within the meaning of Art. 1711, ( 5 I. 1 of Sch. U of the Limitation Act 
(XV of 1H77), such us to afford a fresh starting point for limitation. 

The application out of which tliis appeal arose was made on the 9th 
December 1880 by Lallit (kjoinar Gangopadhya, who held a decree against 
Koilash Nath Dutt Kai, and was for execution of a decree, dated the 7th June 
1877, which Koilash Nath Dutt Rai had obtained against Denonath Chucker- 
butty. 

The only previous application for execution of the latter decree had been 
made on the 1st of June 1880 by one Nobin Cbunder Rhattacharjya, who alleged 
that he bad ])urchased the decree from Koilash Nath Dutt Kai. Lallit Coomar 
Gangopadhya had opposed that application on the ground that he had attached 
the decree, and that Nolnn Cliunder Bhattacluirjya was merely a benamidar 
for Koilasli Nath Dutt Kai ; and on the Itfi of Dccernbei* 1880 Nobin Cbunder 
Battacliarjya withdrew his a))plication. 

In the present application it was * found as a fact that Nohin Cbunder 
Bliattacbarjya had applied for execution merely as lionamidar for Koilash Nath 
Dutt Kai. 

The first Court held that the present application was barred by limitation, 
and accordingly rejected it. 

The lower Appellate Court reversed this order, and allowed the afiplication, 
citing Syud Nadir Ilosseni v. Jiahoo Pearoo Thootldannce (1 1 B. Jj. K., 
•125: 19 W. K., 255), and Puma Hhandra Hoy v. .Lbliaya Chandra Hoy (1 I>. 
L. K., Ap.. 40) [634j as authority for its decision, and holding that Abdul Ktueem 
V. Chukhun (5 C. L. K., 253) did not apply in the present case. 

Denonath Cinickerlnitty, the judgment-debtor, apj)ealed to the High Court. 

Baboo (jrija JSunkur Mozoovidar for the .\ppellant. 

Baboo Joyesh Cluinder Hoy for the Respondent. 

The Judgment of the Court (Wilson and Field, JJ.), was delivered by 

Wilson, J. -This is an appeal against an order allowing an aj)plication 
fer exc'cution of a decree. The decree bears date the 7th of June 1877, and was in 
favour of Koilash Nath Dutt Kai. On the 1st of June 1880 one Nobin Cliun- 
der Bliattacbarjya applied for execution claiming it as assignee of the decree. 
It is found as a fact that he was a more benamidar for the original decree- 
holder. The present application, which is made by a person who has attached 
the decree, was made on the 9th of December 1880. The (|uestion raised is, 

* AiJpual from Appellate Order No. 107 of 1882, against the onicr of T. M. Kirkwood, 
Esq., Judge of Mymcii.singh, dated thi5 2dth February 1882, reversing the order of HabooNohiu 
Chuuder Ghosc, Subordinate Judge of that district, dated the 6th August 1881. 
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UUGIIU NATH SINGH MANKU IK 


wlietlier this a])plication is harred by limitation. If the period of limitation 
runs from the <Iato of the decree tliore is no doubt that the application is too 
late. If the period runs from the former application for execution there is no 
doubt that it is in time. Wo liave, therefore, to say wliether an application for 
execution by a mere benamidjir is an application “ in accordance with law '* 
within the meaning of Art. 171), cl. 4 of Bch. TI, of the Jjimitation Act. It 
has already been held in Alxlid Kiircem v. Chnkhun (5 C. L. R., 253), that where 
a decree is hold in the name of henamidar the in’oper person to apply for 
execuction is the real decree- holder, and in that view we fully concur. It 
follows tliat an apjdication by the benamidar is not an application in accord- 
ance with law. 

The ai)peal will, therefore, be allowed, and the order for execution set 
aside with costs in all Coiifts. 

Appeal alloived. 

[APPLICATION BY BENAMIDAR STEP IN AID OF EXECUTION— 

This case which was followcrl in (IHS'.i) 1(> Cal. .‘15/) was explained in (18‘.r2) ‘20 Cal. 8H8 
as having proceeded <»n the footing of tlie transferee not having been recognised. If recognis- 
ed, the application would la; in proper form. Soe (J‘J07) 10 O.C., ‘20:1 (205) where such an 
applicatiou as in this eahc was held N.ilid.] 

[ 13C.L. R.891 
[635] APRELLATE CIVIL. 

'The doth Novemhtir, 

PUKSKNT : 

.Mk. Justice Puinskp and Mu. Justick Widscn. 

Rughu Nath Singh Manku Decree-holder 

ro! Hteti 

Pareshram Mahata and another Judgment-debtors.* 

Ijiinttatiou AvL XV ()fjli77,s, 4 Appeal Crosn appeal — Jarisdtcliou of 
Appellate Court — (jaestion of liniflalio?i not raised in cross appeal. 

On an application for execution of dtu-rce, the application was granted, l)ut the inU*rest 
claimed b\ the decree-holder on the amount of the decree was disallowed. 'I’he decrec-liolder 
appealed from the order, but the judgment-ilebtor file<l no cross appeal. On the hearing of 
the appe.il the apiilieatioii for execution w.is dismissc'd, on the ground that the e.V('cutioii of 
the decree was barred by limitation. 

Held, that, under the circuin.staiiees of the e.a.se, tlie .Appidlate Court w.is injt competent 
to take the question of limitation int<i eon.-^ide ration. 

Alininnnissfi Khnlotm v. Sijed Jfosseie Hi ((> C. L. H., ‘207) followed. 

This was an application for oxoculion of decree. Tho application was 
granted by the Coiu t of h'ii st Instance, but the rate of interest claimed by the 
decree- liolder was disallowed. Tlie decree- holder then . ppealed. The judg- 
ment of tho .Appellate Court, so far as material, was as follows : — 

“Tho ai)peal in this case relates to tho question of interest. Tho 
rosi)ondents have not cross appealed ; hut their pleader raises an .objection in 
bar wbieh must be first considered. He urges tliat tlie decree was l)arred by 

* .\ppt.il from .ApiiellaLc Order No. 17.‘1 of IH82, against the order of A. L. Clay, Esq., 
Otheiating Deputy ( 'ommissioiicr of ^laiibhoom, dated the J4bh March 188‘2, modifying the 
order of Baboo Krishnadhaii Chowdhuri, JMunsif of Chowkee Buraba/ar, dated the 21st 
May 1881. 
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limitation. This point was raised in the Court below, and decided in the 
appellant’s favour. Tlie question is, can the Api:)ellate Court interfere witli the 
Munsiff’s judgment on a point decided by that Judge in that judgment and not 
appealed against ? Ordinarily, no doubt, it cannot, but the i)oint of limitation 
must, it seems to me, be considered, even though it be not pleaded- See a. 4, 
Act XV of 1877. 1 think, therefore, that the argument must be admitted and 

disposed of.” 

The lower Appellate Court then decided that the application [636] for 
execution was barred by limitation, and he dismissed it with costs. 

The decree- holder appealed to the High Court on the ground, amongst 
others irrelevant to this report, “ Tliat the judgment-debtors not having 
ap))oaled from the decree of the Munsiff' overruling the jdea of limitation and 
allowing execution to issue, the Court of appeal was not com])ctent to interfei*o 
with such an order on the appeal of the judgment-creditor, who was dissatisfied 
'with only a part of tlie Munsiff’s order.” 

Baboo Hash lioharij Ghosr. and Baboo Surender Nath Nutty LciU for the 
Appellant. 

Baboo Jog fish Chundor Dcy for the Kespondents. 

The following Judgments were delivered by the Court (PRINSEP and 
Wilson, JJ.)— 

Prinaep, J. — The first Court in this case held that the decree was not 
barred by limitation, and on another point decided in favour of the judgment- 
debtors. 

The decree-holder alone appealed against the latter finding. No objection 
under s. 501 was taken by the judgment-debtors against the finding as regards 
limitation which was adverse to him. At the hearing of the appeal, in the 
course of the argument, tlie point of limitation was raised, and the lower 
Appellate Court held tiiat execution was barred. 

We are of opinion that the lower Appellate Court was, under the circum- 
stances, not competent to consider this point ; and in this resjiect we concur in 
the judgment delivered by another Division Bench of this Court in the case of 
Alimanmssa Khatoon v. Syed Ilossein Alt (fi C. L. R., 2()7). The District Judge 
has gone beyond the law in stating that “ the point of limitation must be 
considered, oven though it be not pleaded.” The terms of s. 4 of the Limi- 
tcation Act declare that a Court has this power although limitation has not been 
set up as a defence ; and wo think that this has been rightly interpreted, in the 
judgment already cited, to moan so far as regards the particular suit, or appeal, 
then under decision before the Court is concerned. The present case diiVors 
from the [637] precedent cited only in this respect, that in that case the appel- 
lant had not made the question of limitation one of the grounds of a])peal. In 
the case before us the judgment-debtors, against whom tlie judgment of the first 
Court on this point was pressed, did not appeal against it, nor did they, when 
the decree- holder appealed, make any objection in writing within the terms of 
s. 561. Under those circumstances the lower Appellate Court was not com- 
petent to re-open the point. The order of the lower Appellate Court must there- 
fore be reversed, and that of the first Court restored. The decree-holder will bo 
entitled to costs, botli in this Court and in the lower Appellate Court. 

WilBon, J. - 1 am entirely of the same opinion. The effect of s. 4 of the 
Limitation Act, as 1 understand it, is simply this : Whenever a case is properly 
before a Court, whether it is a Court of appeal or a Coui*t of First Instance, it 
is bound to take notice of the question of limitation ; but in order to enable the 
Appellate Court to do that the case must be before it. In the present case the 
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orclor objected to was not before tlie Court below at all in its entirety, but only 
a i>ortion of it. The whole might liave been brought before the Court by api)eai, 
or hy cross appeal only on objection under s. 5()l of the Code. Tfiat was not 
done. The lower Apijollate Court therefore liad no right to enter into the 
(*i»estion of limitation, alTecting that part of the order which was not before it. 

Appeal allowed. 


NOTES. 

[ LIMITATION ACT SECTION. 4- 

As rfgarck whon tlic* (’oiirt should dismiss tho suit, see also (li)04) ‘28 Mad. 07 : hO 
L. J. 40‘2; (PK)?) :i4 (UI. ‘>11 : 11 C. W.N. D.O'J ; OC.fj.J. ‘287; (18‘>S) IS A.W.N. 144; 8 H. 
L.R. 171.] 

[0 Cal. 637 : 7 Ind. Jur. 605] 

A VV r. L AT M C R1 Ml N A I i. 

The Fehriun tf, 
rilKSENT : 

Mn. Ji^sTU'E Mitter and Mr. Justice Field. 

The Kmpro.ss 
%'eysHsi 

Brojokanto Roy Chowdhuri.' 

('rimnial Procedure Code (X of s. IHH- - Nuisance —Erection of 

huildim/s — Unconditional order. 

Kvorv order made undor s. 188 of the Code of Cri mi mil Pr(>cediiro, Act X of 1H8‘2, must 
appoint a time within whi<-h, and a xdace where, the person to whom it is directed may 
appear hefon the Magistrate, and move to haVe the order set aside or modified. 

No nneonditional ordi’r can he made under that section. 

[ 833 ] '1 [’lirs was a reference to the TIigh Court by the Sessions Judge of 
Backeu’gunge, to set aside an order made by the Deputy Magistrate of Putuak- 
hali. The facts of the case are thus stated by the Sessions Judge : “ On the 
5th of January last the Deputy Magistrate addressed to the applicant for 
revisi')!!, an order, which after reciting that last year the oflicial residence of 
the Subdivisional Officers of Putuakhali with its out-ollices was destroyed by 
fire, that ho apprehended a recurrence of such a calamity, and that the propriety 
of directing the apjdicant to remove his bazar to a distance from the Subdivi- 
sional Ollicers’ abode was under consideration, forl)ad the applicant (l), to erect 
or cause or i)ermit to l)e erected within his bazar (he is tlie proprietor of the 
soil on which stand the shops and oiher buildings that constitute the bazar) or 
within the prostitute’s (piarter, any thatched buildings, or buildings constructed 
of easily combustible materials ; (2), to repair and cause or permit to be repair- 
ed within the aforesaid limits, any such buildings, and enjoined him to put 
a stop to the creation of such buildings, which had been undertaken within 
such limits prior to the issue of the Deputy Magistrate's order. 

“ The order s(jrved on the applicant is annexed to the application for revision. 
It purports to have been promulgated under s. 133 Criminal Procedure Code, 
hut in lieu of being conditional peremptorily requires compliance therewith in 

rj 

• Criminal Reference No. 16 of 1883, and letter No. from the order made by J. F. 

36 

Bradbury, Ksq., Ofticiatirig Sessions Judge of Bnckergunge, dated the 21st February 1883, 
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ten days, and threatens the applicant with pains and penalties in the event of 
disregard thereof. It appoints no time or place for sliowing cause against it, 
nor does it intimate that the applicant will have an opportunity of moving a 
Magistrate to set it aside or modify it.” The Sessions .fudge then went on to 
say that the Deputy Magistrate had given an explanation of lus proceedings 
but that in such explanation he had “ overlooked the one irregularity which is 
fatal to the validity of his order, namely, its unconditional character.” 

No one appeared to argue the case. 

The Judgment of the Court (MiTTEii and Field, J.J.) was delivered by 

Mitter, J. — We agree with the Sessions Judge that the order of the 
Deputy Magistrate of Putuakhali, purporting to have been passed under s. 133, 
Criminal Procedure Code, is illegal, and [639] should bo set aside on the ground 
that it is unconditional. As required by the section, it does Tiot appoint any 
time or place within which and where the person to whom it is directed may 
appear before the Deputy Magistrate himself, or some other Magistrate of the 
first or second class, and move to have tlio order set aside or modified. Wo 
accordingly set aside the order, which the Sessions Judge recommends to be set 
aside. 

Order set aside. 

[ 9 Cal. 639 : 13 C.L.R. 80 : 7 Ind. Jup. 606 ] 

The 1st March ^ 18SS. 

Phesknt : 

Mr. Justice Wclson and Mr. Justice Maclean. 

In the matter of Peary Mohun Sircar and others. 

Peary Mohun Sircai* 
census 

The Empress 

Unlawful assemblu — Penal Code, Act XLV of ISOO, s. lid 

On the trial of cerL.ini pcrsoiis charged with lieing iiieinhers of an unlawful assembly, 
it was proved that there was a dispute of long standing between the aeeused and certain other 
parties regarding the possession of certain land; that neither of the parties was in undisturbed 
possession of the land ; that the accused wtnit to sow the land with indigo, accompanied 
by a body of men armed with tatties ; that they were prepared to use force if necessary : and 
that the lattials kept off the opposite party by brandishing th(;ir weapons while the land was 
sowed. 

Held, that the accused were, rightly convicted of being members of an unlawful assembly, 
under s. 143 of the Penal Godc. 

Sunker Shuj/h v. Bwnunh Mahfo (23 W. R. (>., 2.5) distinguished. 

In this case the prisoners were convicted by tho .Toint Magistrate of Raj- 
shaliye of being members of an unlawful assembly and sentenced to three 
months’ rigorous imprisonment under s. 143 of the Indian Penal Code. The 
prisoners appealed to tho Sossions Judge of Rajshahyo, the material portion of 
whoso judgment was as follows : — 

It does not seem to bo seriously denied in this case that the retainers of Messrs. Watssoii 
& Co. went in a largo body to sow down indigo on the lands which are referred to by tho 
witnesses, and that many of these retainers were armed. Phis fact is proved by the clearost 
evidence, and the evidence of the constable Ponnoshwar Singh .sliews that while the Lattials 

* Griniinal Motion, No. 32 of 1883, against the order of L. Hare, Esq., Joint Magistrate 
of Rajshahyo, dated thoj4th January 1883. 


4 OAIi.— 144 
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were brandishing their laities, some fifty persons sowed down the lands in indigo. The pleader 
for Messrs. Robert Watson &. Co., relying upon the [640] case of SJmnkur Singh v. Bunnah 
Mahto (23 W. R., Gr., 25), contends that the charge in this case cannot bo sustained, as the 
intention of the defendants was not to enforce a right, but to maintain, undisturbed, the 
subsisting enjoyment of their rights. Tt seems to ino, however, that the ruling above 
quoted is not applicable tq the present case. Tt referred to the enjoyment of water actually 
flowing, and to the protection of the then subsisting enjoyment of this right, under 
circumstanc(5s whiiro there was no time to have recourse to the Police authorities. In the 
case now under appeal it is clear that the land, of which the enjoyment is claimed, is 
disputed land, and was so in April and May 1882, as well as in the following November, 
when it reappeared from the bed of Padnia river. [The District Judge, went on to say that 
ho agre(3dl with the Joint ]\lagistrate that the evidence on the record is not suflicient to 
prove eonclu.sively that either party was in hoiul fide posst'ssion. It is clear, however, that 
both parties claimed the right of pos.sessiun, and that these claims aro.so as soon as the 
disputed land reappeared from the bod of the river. It is the forcible assertion of this claim on 

the part of the appellants, which is the subject of the present charge against them 

From a review of the whole evidence 1 concur with the Joint Magistrate in the opinion 
that the appellants are guilty of the offences of which they have been convicted, and I accord- 
ingly dismiss this appeal. 

Tho pi'isotiGi's movecl the High Court for a rule to show cause why the 
conviction should not be sot aside as bad in law. 

Mr. Evans for tho Petitioners. 

The Judgment of tlie Court (Wilson and Maclean, JJ.) was delivered by 

Wilson, J. — This was a rule granted to show cause why a conviction 
should not be sot aside on tho ground that, assuming the facts found to be 
correct, the conviction was bad in law. We have had tho advantage of hearing 
tlie arguments of tho petitioner’s Counsel, and it appears to us that, assuming 
the facts found to be correct, the conviction is good in law. The facts found are 
these : that there was no one in undisputed possession of the land in question, 
but that a dispute of somo considerable standing existed between the two parties 
as to who was entitled to the land and who was in possession of it ; that a 
number of persons of tho petitioner’s party went to sow tho land, together with 
a body of men armed with laities ; that they were prepared to use force, if 
[ 041 ] necessary ; and that they stationed these laitials to keep off the opposite 
party and these were brandishing their weapons, while the land was sowed. 
That falls within the definition of tho offence, because there was an assembly 
for the purpose of enforcing a right by criminal force, or show of criminal 
force. 

It was contended that this case was governed by tho case of Shunker 
Singh v. Bnrmah Mahto (23 W. R., Cr., 25) ; but as was pointed out by the 
Judge in the appeal Court in this ca^c that case is distinguishable. It was decided 
on this ground that what was done there was an act justified by the sections 
relating to private defence, and it was expressly pointed out that it did not fall 
under cl. 3 of s. 99 of the Penal Code. There is no right of private defence in 
cases in which there is time to have recourse to the protection of tho public 
authorities In this case it appoar.s that there was iJenty of time to have 
recourse to the public authorities, therefore the law as to private defence does 
not apply. 

This rule will be discharged. 

Buie discharged. 
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I^ATH &0. V. ALOKE CEtUlfDER &c. [1883] i.L.R. 9 (lal. 
[9 Cal. 6«1] 

APPELLATE CIVIL. 

The 9th January, 1883. 

Present : 

Mr. Justice Maclean and Mr. Justice O’Kinealy. 


Dwarka Nath and others Plaintiff's 

versu.s 

Aloke Chunder Seal and others Defendants. " 


Sale for arrears of rent — Bent]. Act VIII of 1869, ss. 59, 60 — Sale Certi/icate 
— Proclamation of sale — Under-tenure. 

Held, on the construction of a sale certificate and a proclamation of sale purporting to be 
made under ss. 59 and 60 of the Rent Act, Bcng. Act VIII of 18G9, that what passed by the 
sale was not an under- tenure, but merely the right, title and interest of the judgment-debtor 
therein. 

The declaratory portion of a sale proclamation is not by itself sufficient to override the 
description of the property in the body of the document. 

This was a suit for possession of a howla which the plaintiffs claimed to 
have purchased in 1871 at a sale hold under the pro- [642] visions ofss. 59 and 
60 Beng. Act VIII of 1869, in execution of a rent-decree. The defence was, 
amongst other things, that the tenure did not pass by the sale, but only the 
right, title and interest of the judgment-debtors. On this point the Judge of 
the Court of First Instance said : “ It is manifest, as appears from the sale 

certificate, that the property was sold under ss. 59 and 60 of the Eent Act, 
and as such, the plaintiffs would be entitled to obtain the property free from 
incumbrances of the defaulting tenant*. On appeal the Subordinate Judge 
said : I find that the sale certificate, which was filed by the plaintiffs, and 
the certified copy of the sale proclamation, wliich has been now filed by the 
respondents, show that the right, title and interest of the judgment-debtors 
were sold, although in the heading of the sale proclamation it was mentioned that 
the tenure would be sold, but it is clearly mentioned below that * dahaner hhog 
dakhli sathva, that is the rights which are in possession and enjoyment of the 
judgment-debtors, would be sold. Such being the case the purchaser in such a 
sale did not purchase the tenure free from incumbrances —Dnlar Chasid Sahti 
V. Lai Chabil Chand (3 C. L. R., 561).” The Subordinate Judge then reversed 
the decision of the Munsif, and the plaintiff’ appealed to the High Court. 

Baboo Dhoobun Mohan Dass for the Appellants. 

Baboo Bash Beliari Ghosc for the Respondents. 

The Judgment of the Court (Maclean and O’Kinealy, JJ.) was deli- 
vered by 

Maolean, J. — In this case the question to be decided is whether the sale, 
on the basis of which the plaintiffs sue as purchasers, passed the tenure or only 
the right, title and interest of the judgment-debtors. It appears that in 1870, 
the plaintiffs’ mother brought a suit for arrears of rent of a howla for the 
years 1274, 1275 and 1276, and obtained a decree on the 19th July. In execn- 

• Appeal from Appellate Decree, No. 873 of 1881, against the drereoof Baboo Baii«'o 
Modhup Mittcr, Subordinate Judge of Backergungo, dated the ‘23rd SepteiiilMir 1880, modi- 
fying the docroc of Baboo Doorga Churn Ben ; Budder Munsif of Btirrisnl, dated the 30th 
September 1879. 
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tion of that clocree, tlie property, on account of which the suit for arrears had 
been brought, was sold. What was sold is tlie present dispute. It is con- 
tended on Ixdialf of the plaintiffs that since the certificate purports to have been 
issued under ss. 59 and 60 of the Rent Act and the Court admittedly had no power 
to [643] sell under that Act anything but the tenure itself, there arises an 
irrebuttable presumption in favour of the tenure being sold. But when we 
turn to the notification, under which the sale is declared to have taken place, 
and the sale certificate, wo find that they contain a clear and precise statement 
showing that wdiat was proclaimed for sale and what was actually sold was 
not the tenure, but the right, title and interest of the defendants. This too 
appears to be consonant with the fact that the decree- holders purchased the 
property for a very small sum. Following the decisions of a Division Bench of 
this Court, in special ajipeal No. 2752 of 1875, wo are of opinion that the 
declaratory portion of a proclamation is not by itself sufficient to override the 
description of the property in the body of the document, and that it is not the 
tenure, but the right, title and interest of the judgment-debtor that was sold 
in the former suit and purchased. In this view of the case, we uphold the 
decision of the Subordinate Judge and dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

ISec albo 29 Cal. 813 ; 14 C.L.J. 136.] 


[ 9 Cal. 643 : 13 C.L.R. 119 ] 

APPELLATE CIVIL. 

The 26th February, 1883. 

PRESJENT : 

Mr. Justice Prinsep akd Mr. Justice WilsOn. 


Sripoti Churn Dey Plaintiff 

versus 

Mohip Narain Singh Defendant."' 


Morlqage — Bicjht to redeem- -Mokiuaridar — Regulation XVII of 1806, 
s. S- Notice of foreclosure. 

“ The holder of a luourasi mokuraui patta under th(j mortgagor is not a “ representative ” 
within the moiiiiiiig of .s. 8 of Regulation XVIT of 1800, and is therefore not entitled to notice 
of forclosurt* under that section. 

Lalln Dnat-ga PerskaU v. rjftlla Lnehmun Sa/wy (17 W. R., 'll'!) followed. 

Baboo SreeNath Das and Baboo Juggiit Chunder JJanerjee ior the Appellant. 
Baboo Ras lieharif (rhose. foi- the Respondent. 

Tue rnatei'ial facts of this case are sufficiently stated in the Judgment of 
the Court (Prinsep and Wilson, JJ.) which was delivered by 

Prinsep, J. — The facts of this case are as follows : In Assiti [644] and 
Polls 1276 Jkrani Rusul and others executed in favour of the iJaintiff a mortgage 

* Appeal from Appellate Decree No. 1672 f-f 1881, against the decree of Baboo Kcdar 
Nath Muzumdar, Second Bnhorditiatc fJudgo of Midn!nH)re, dated the Ifith June 1881, 
rever.*4ing the decree of Baboo Dabendro Lai Bhomo, First Munsif of that district, dated the 
8th March 1880. 
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by way of conditional salo of certain lands. They subsequently granted a 
mourasi mokurari patta of the same land to the defendant. The plaintiff took 
foreclosure proceedings under Begulation XVII of 1806, and notice was served 
upon the mortgagors, but not upon the defendant, and the plaintiff subse- 
quently obtained a decree for possession against the mortgagors. Ho now sues 
to set aside the defendant’s patta. 

The Subordinate Judge, reversing the decision of the Munsif, has hold 
that the plaintiff’s case fails on the ground that the defendant was entitled to 
redeem the plaintiff’s mortgage and therefore ought to have been served with 
notice of foreclosure under s. 8 of the Regulation. 

We do not agree in this view. It was held by a Division Bench of this 
Court, consisting of Macpheuson and Glovkk, JJ., in Lalla Daorga Pershad v. 
Lalla Luchmun Sahoy (17 W.R., 272) that a person in the defendant’s position is 
not entitled to redeem, and we think wo ought to follow that ruling. And that 
being so he cannot, we think, be called a reiiresentative within the meaning 
of the section in question. 

The decree of the lower appellate Court will be reversed and that of the 
Munsif affirmed with costs in all Courts. 


[ 9 Cal. 644 ] 

APPELLATE CIVIL. 

The 1 8th March, 18S3. 

PRESBNT : 

Mr Justice Mitteu and Mr Justice Field. 

Radha Prosad Singh Decree-holder 

versus 

Sundur Lall and another Judgment-debtors. ‘ 

TAmitationAct(XVof 1877), Sch, //, Art, 179 — Execution of decree — 
Aiyplication for — Step m aid of execution. 

On the :i8th September 1877 .in iipplication was made for e.xecution of a decree. On the 8th 
July 1878 the decree holder deposited Rs. 2 as Nilamce fees, that is to say, costs for bringing 
certain property to sale in (*xecution of th<» decree. On the*2Rth ^lareh IRHl a further appli- 
cation for execution of the decree was made. Held that the deposit of Rs. 2 as Nilarnee fees on 
the 8th July 1878 was a step in aid of execution of the decree, and that the application of the 
‘28th March 1881, being witbin three yejirs from the date of the deposit was not barred by 
limitation. 

Querre — Whether, inasmuch as Act TX of 1871 is repealed by Act XV [645] of 1877 and 
the. later Act contains no provisii')n similar to that contained in s. 1 of Act IX of 1871, 
Act XIV of 1859 can be said to have hern repealed in respect of suits instituted l)i*forc the 
1st of April 1873. 

• Appeal from Original Order, No. ‘23(5 of 1882, against the order of J. F. Btevons, Esq., 
Officiating Judge of Baruii, dated the 5tli of May 1882. 
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Baboo Chundcr Mcidhuh Ghose and Baboo Bnghoo Nundtm Pershad for the 
Appellant. 

Baboo Aniindo Gopal Palit for tho Respondents. 

The facts of this case sufficiently appear from the Judgments of the Court 
(MiTTER and FIELD, JJ.) 

Mitter, J. — This is an appeal against the decision of the District Judge 
of Sarun, dismissing a petition for execution of decree, dated the 4th August 
1870, upon two grounds: (1st), that tho application for execution is barred by 
limitation ; and (2n(lly), that as regards one of the judgment -debtors, viz., tho 
defendant No. 2, ho is liable only to the extent of tho property hypothecated 
in a certain bond executed in favour of tho plaintiff, decree- holder, and that 
that property having been sold he is not any further liable for the balance of 
the decijeo. It appears that the application next preceding tho one now under 
our consideration for execution was filed on tho 26th September 1877. It was 
followed by tho sale of certain property on the 1st of April 1878. Then it 
further appears that on the 8th July 1878, the decree-holder deposited Rs. 2 
as Nilam^e fees, that is, costs of bringing certain property to sale in execution 
of the decree in question. The present application was made on the 28th of 
March 1881. 

Upon these facts the District Judge was of opinion that, under the 
Limitation Act of 1877, the present application, having been made more than 
three years after the application of the 26th September 1877, is barred by 
limitation. In appeal it is contended that the present Limitation Act does not 
apply to this case because the decree in question was passed on the 4th of 
August 1870, when the Limitation Act of 1859 was in force, and in support of 
this contention the well-known case of MimrjiU Pershad Dichit v. Grija Kant 
Lahiri (I. L. R., 8 I. A., 123 ; I. L. R., 8 CaL, 51), decided by the Judicial 
Committee of tho Privy Council on the 10th Juno 1881, has been cited. There 
is a very essential difference between the facts of the case cited before us and 
of the present case, — that difference being that in Muiujal Pershad Dichit [M8] 
V. Gri^a Kant Lahiri the application for execution, which was under the con- 
sideration of the Judicial Committee, was filed when tho Limitation Act of 1871 
was in force, and tho decision of the Privy Council was based upon the pro- 
visions of s. 1 of tho Limitation Act of 1871. There is no such corresponding 
provision in the present Limitation Act. It is, therefore, doubtful whether 
the ruling referred to will apply to a cJise like the present in which the appli- 
cation for execution was hied after the Limitation Act of 1871 had been 
repealed ; but it is not necessary to decide that question in this case, because it 
seems to us that, conceding in favour of the judgment-debtors that the pre- 
sent Limitation Act a])plies to this execution case, wo are of opinion that the 
District Judge was in error in holding that tho application of the 28th of March 
1881 is barred by limitation. Under Art. 179. Sch. TI Ol the Limitation Act, 
the decree-holder is entitled to apply for execution within three yccars from 
any date when he takes some stc]) in aid of execution of the decree. The 
deposit of Rs. 2 as Nilamoo fees on the 8th July 1878, is certainly a step in aid 
(jf execution of the decree, and the application under our consideration, viz., 
tho application of tho 23rd March 1881, being within three years from the 8th 
July 1878, is within time. We are, therefore, of opinion that tho District 
Judge was in error in tli rowing out the application for execution on tlie 
ground that it is barred by limitation. As regards the second ground upon 
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which the District Judge has rejected the application in so far as the defen- 
dant No. 2 is concerned, it appears to us that the decree which is sought to be 
executed made both the defendants viz., the defendant No. 1 and the defen- 
dant No. 2, personally liable. The last portion of the decree contains only a 
declaration of lien upon the property hypothecated for the realization of the 
amount decreed. That being so, the defendant No. 2 is as much personally 
liable for the balance of the decree as the defendant No 1. 

We, therefore, reverse the decision of the lower Court, and decree this 
appeal with costs. 

Field, J. — Three points have been argued before us in this appeal. The 
first point relates to the application to this case of the principle laid down in the 
Privy Council decision of [647] Mitnqiil Pnrshad Dichit v. Grvja Kant Lahiri 
(L. K. 8 I. A., 123 ; T. L. R. 8 Cal., 51). Now the present case is to be governed 
by the Limitation Act of 1877, and tliat Act contains no provision similar to 
those contained ins. 1, Act TX of 1871. This being so the question arises 
whether Act XIV of 1859 can bo said to have been repealed in resp ect of suits 
instituted before the 1st of April 1873. Now it may be argued tliat s. 2, Act IX 
of 1871 is a complete and absolute ro])eal of the Acts therein referred to, and to 
be found in the first schedule ; one of these Acts being Act XIV of 1859, except 
a portion of s. 15 with which we have no concern, and it may then be contended 
that the effect of s. 1, Act IX of 1871 was to stay the applicability of the 
general repeal in respect of the suits in question, that is, suits instituted before 
the 1st day of April 1873. Then it may be argued that, when Act IX of 1871 
was repesiled by the present Act XV of 1877, the effect of that repeal was to 
do away with the stay of the repeal contained in s. 2, Act IX of 1871, and 
that the immediate result was that the complete and absolute repeal of Act 
XIV of 1859, which but for s. 1, Act IX of 1871, would have had effect upon 
the class of suits specified immediately, had that etfect and operation which 
before were stayed or delayed. 1 agree ^with iny learned colleague that in the 
present case it is not necessary for us to decide this point. It may perhaps 
arise hereafter, and other cases and other considerations may be laid before us 
which may assist us in forming a conclusion. I, therefore, think that it will 
be better to abstain from a definite determination of a question, the decision of 
which is not absolutely necessary for the disposal of this case. 

The second point is, whether the payment of Bs. 2 as Nilameo fees in July 
1878 was, within the meaning of the present law, a step in aid of the execution 
of the decree. T am of opinion that it was such a step. 

The third point relates to the construction of the decree as regards the 
liability of the defendant No. 2, and in the view taken by my learned colleague 
uijon that point 1 entirely concur. 

Appeal allowed. 


NOTES. 

[STEP IN AID OF EXECUTION— DEPOSIT - 

Deposit of poundage was recognised in 22 Cal., 827 ; 23 Cal. 196; but .see to the contrary 
in 9 Cal., 780 ; (1894) 20 Bom. 179 (180) ; (1900) 22 All. 868 (360); 30 All. 179 : 5 A. L. J. 
258. In (1897) 22 Born. 722 (726) it was pointed out that an oral application would be 
enough. See also (1901) 21 A. W.‘ N. 42. 

In (1911) 13 I. C., 189 (Cal.) the Calcutta High Court did not follow this ruling and 
preferred ^o follow the Allahabad ruling in 22 All. 358.] 
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SRISHTEEDHUR BISWAS V. 


[648] APPELLATE CIVIL. 

Thf‘ rth March, 

PitKSENT : 

Mb. .lusTicE Wilson and Mb. Justice Maclean. 


Srisliteedluir Biswas Plaintiff 

ocrsifs 

Mndan Sirdar and others Defendants. 


liiyht of occupancy -Kjcctnient — Tranafcr — Effect of asserting a, right to 
transfer land by a ryot having a nght of occupancy, 
who remains in possession. 

A ryot hsiviiifi ii right, of occupancy is not liable^ to ejectment by his superior landlord 
merely bcjcausu he has assort(*d a transhirablo right in the lands, and sold that right to a 
stranger without giving uj) possession of the land. 

Narcndra Naraiii Jioy Chotrdhry v. Tshan Chandra Sen (IS H. L. R., ‘274; S.C., 22 W. 
R.,22; and Itam Chandra Roy Chowdhry v. Bholnnath (22 W. R., 200) dis- 

tinguished. 

Dwarka Nath ^^isser v. Jlurrish Chinulra (I. L. R., 4 Cal., 925) rciferrcd to. 

In this case the principal defendants, Nos. 2, 3, and 4, held a jama under 
the plaintiff, wliich they had transferred to tlie first defendant. The plaintiff 
sued to eject the defetniants, alleging that the jama was not transferable. The 
only defendant who api)eared to the suit was defendant No. 3, and ho pleaded 
that his jama was kaenii, and transferable according to the custom of the 
country, and that as no notice to quit had been served u])on him the suit could 
not bo maintained. The following issues were accordingly framed : — 

First . — Whether the suit could proceed, unless notice to quit was served 
upon the defendants ? 

Second . — Whetlier the jama of defendants Nos. 2 to 4 was transferable or 
not ; and whether the sale of the jama by those defendants to defendant No. 1 
was void ; and whether the ])laintiff was entitled to the khas possession of the 
land by evicting the defendants ? 

The Court of First Instance held with regard to the first issue, on the 
allegation of the plaintiff, that the defendants Nos. 2 to 4 [649] were no 
longer his tenants, but trespassers along with the first defendant, that no notice 
to quit was necessary. 

With I’egard to the second issue the Court held, as regards the transfer- 
able character of the holding, that tin* defendants having failed to adduce any 
evidence, the sale of the jatna to the first defendant was void, and that the 
plaintiff was entitled to khas possession. 

The suit was accordingly decreed with costs. 

The third defendant then appealed. 

The lower Appellate Court, however, found as a fact that the appellant, 
with others, being tenants with certain occupancy rights under the plaintiff, 
had transferred their rights to the first defendant, from whom they again took 
a sub-lease and so remained throughout in possession, and that consequently 

* Appeal from Appcllalc Decree, No. 1379 of 18H1, against the decree of H. Beverley, Esq., 
Additional Judge of the 24-Pergunnahs, d.ited the 13th May 1881, modifying the decree of 
Baboo Roma Nath Seal, First Munsif of Satkhecra, dated the 13th September 1880. 
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the only question at issue, and the only one that was urged in appeal, was 
whether the transfer having been set aside as invalid, the plaintiff could eject 
his former tenants. 

In the plaint there was also an allegation that the tenants had denied 
the plaintiff ’s title, but this allegation was traversed, and no evidence was 
given in support of it, and in the lower Appellate Court the plaintiff’s right to 
eject was based solely on the attempt , on the part of the tenants, to transfer 
their rights. 

The lower Appellate Court held that this was not a sufficient ground to 
entitle the plaintiff to eject them and obtain khas possession, and accordingly 
varied the decree of the Court below by declaring that the tenure in question 
was not transferable, and disallowing tlie jirayer of the plaintiff for ejectment 
of the defendants Nos. 2 to 4. 

Against this decree the plaintiff now perferred a special appeal to tlie High 
Court, on the ground that the lower Court was wrong in holding that the de- 
fendants Nos. 2 to 4 could occupy the land after they had sold their right of 
occupancy to the defendant No. 1 : that tlie third defendant having admitted, 
in this written statement and also in his deposition, that the tenants had sold 
their occupancy right and made over possession to defendant No. 1, and that 
they were not holding possession under the plaintiff on theij* occupancy right, 
but had completely severed their connection [860] with the landlord, the 
lower Appellate Court should not have disturbed the decree of the first Court 
for ejectment. It was contended, in support of this view, that the case was 
within the ruling in the case of Narendra Naram Hoy Chowdhry v. Islian 
Chundra Sen (13 13. L. E., 274 : s. c., 22 W. R., 22). 

Baboo Umhica Churn Bose appeared on behalf of the Appellant. 

Baboo Boy do Nath I) nit for the Re8])ondents. 

The Judgment of the Court (Wilson and Maclean, dJ.), was delivered by 

Wilson, J, — The question for decision here is, shortly, whether occupant 
cultivators who have asserted a transferable right in their lands and sold that 
right to a stranger without giving up their occupation, are liable to ejectment 
by the superior landlord, whom they may have lepudiated in a suit brought 
against them for arrears of rent, and set themselves up as tenants of the 
purchaser. 

Fortunately this question has boon considered on several occasions by 
this Court. 

In Narendra Naram Roy Chowdhry v. Ishan Chandra Sen (13 B. L. R., 
274 ; S. c., 22 W. R. 22). it was ruled that the transferee of occupant rights, 
illegally sold, could bo ejected if he had entered into actual possession of the 
land. The principle involved in that case was the abandonment by the 
tenant of his connection with the land, and the landlord’s consequent right 
to re-enter. This principle is re-asserted in Bain C hander Roy Chowdhry v. 
Bholanath Lushkur (22 W. R., 200), and is also referred to in a recent judg- 
ment delivered on 17th January 1883 (appeal from Appellate Decree No. 1655 
of 1881, Mitter and O’KiNPlALY, JJ.). 

In Dwarka Nath Misser v. Hurrish Chandra (1. L. R., 4 C.al., 925) there is 
a remark which seems to indicate that occupant ryots who after sale remain 
upon the land by permission of the transferee, as his tenants, do so under circum- 
stances amounting to an abandonment of their right of occupancy, and the 
result of that case shows that neither they nor the transferee can resist an 
[681] action to eject them ; but it must be remarked that in that case the 


4 OAli.— 145 
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ryots did not question the decree for their ejectment by appeal to this Court, 
and thorofore we need not consider the judgment as deciding anything contrary 
to the other cases quoted above. 

We accordingly follow those decisions and dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. * 

[OCCUPANCY TENANT PARTING WITH HIS RIGHT— 

The case of the tenant parting with the possession as well as the right came up for 
decision in (1H9G) ‘24 Cal., ‘il*2 ; (IH97) ‘i C. W. N., 011 (64), and it was held that in such case, 
the tenant can be cjccte.d. 

A tenant possession cannot bo ejected: — (1906)33 Cal., 531 3 C. L. J., 343; 

(1904) 9 C. W. N. 379' (380) ; (1905), 30 Bom. 990 : 7 Bom. L. R. 941 ; (1903), 9 C. W. N. 66. 
As for the case of a tenant ivinaining in possession under lease from the transferee, see 
(1907) 34 Cal. 689 11 C. W. N.. 811 (815). As regards the C. P. see (1893), 7 O.P. L. R., 46 

(48); (1895) 9 C. P. L. R., 101 (105) ; (1900) 13 C. P. L. R., 39 (41 ); (1901) 15 C. P. L. R., 17 
(19).] 


[9 Cal. 651] 

APPELLATE GTVTL. 

The 7th March, 1HH3, 

Present : 

Mr. Justice WinsoN and Mr. Justice Maclean. 


Gaily Nath Buiulopadhya Plaintiff 

versus 

Koonjo Bchary Shaba and others Defendants.* 


'Mortgage — Momuj decree on mortgage bond — Mortgagee' s lien- Registration 
Act (XX of 1866), s. 63 — Frame of suit — Parties. 

A and B, co-mortgagees, obtained a summary decree under the Registration Act XX of 
J8GG, s. 53, on the Gth ^lay 18G8, in respect of certain property which was again mortgaged 
by the owner to C and D in March 1869. C and D having alsc obtained a decree on thoir 
mortgage brought the property to sale in execution of their decree and purchased it themselves 
in December 1874. 

A not having had the whole of his mortgage dcibt satisfied instituted a suit on the 13th 
December 1879 against C and J), and the representatives of B (B having meanwhile died and 
his representatives not joining in the suit), to enforce his lien against the mortgaged property 
in the hands of C and D, and to recover the share of the mortgage debt still duo to himself 
alone. 

Held, that A did not acquire a better iight to proceed against the property by reason of 
its having come into the hands of C and T), nor did C and D take subject to a greater 
burden than the mortgagor himself, and that as A had allowed his decree against the mort- 
gagor to he barred by limitation, he had lost all right to proceec. against the property by 
execution wiirc it in the hands of the; mortgagor, and consequently he could not be allowed to 
proceed against it by suit, merely because it was in the hands of third parties. 

Qutere. — Wheth(*r the suit being one for only a portion of the debt due on the mortgage 
(J9’. representatives not having joined and claimed the share due to them) was not properly 
framed, assuming it would lie. 

* Appeal from Appellate Decree No. 1484 of 1881, against the decree of F. McLaughlin, 
Esq., Judge of Backergungo, dated the 9Hth May 1881, affirming the decree of Baboo Bani 
Madbub Mittcr, First Subordinate Judge of that district, dated the 24th April 1880. 


1164 



KOOKJO BBfiABV SHAHA &C. [1883! 6 CeL 66i 

[ 662 ] Syud Efnam Monitazooddeen Mahmned v. Raj Comiiar Dass (14 B. L. R., 408: S. 0., 
23 W. R., 187) ; and Jonriienjoy Mullick v. Dossmoney Dossee (I. L. R., 7 Cal., 714 S. C., 9 0. 
L. R., 863), referred to. 

The plaintiff in this suit, instituted on the 13th December 1879, sought to 
have his right to a prior lien on certain properties declared, and to obtain the 
amount due to him upon a mortgage bond by the sale of those properties. 

He alleged in his plaint that one Koylash Nath Bhuttacharji borrowed 
Rs. 1,500 from him and a like sum from Jugul Kishore Gupta, tho father of 
the defendants 4 and 5, on a mortgage-bond, dated the 4tli Pous 1273 (18th 
December 1866) ; that he and Jugul Kishore Gupia obtained a decree against 
Koylash Nath Bhuttacliarji under Act XX of 1866 on the 6th May 1868 ; that 
a part of the mortgaged property lying within the jurisdiction of the Dacca 
Court was sold under it, and that Jio and his co-mortgagee then brought a suit 
in the Second Subordinate Judge’s Court at Backergunge against the mortgagor 
to establish their lien over the properties^ in dispute, and obtained a decree on 
tho 13th September 1873 ; that subsequently to the mortgage in favour of 
himself and Jugal Kishore, Koylash Nath Bhuttacharji again mortgaged the 
properties to the defendants Nos. 1 and 2 on the 24th Falgoon 1275 (6th March 
1869) ; that the defendants Nos. 1 and 2 instituted a suit on their mortgage 
against Koylash Nath Bh attach arji, and obtained a decree on the 12th July 
1870, and in execution of that decree brought tho disputed properties to sale on 
the 3rd December 1874 and purchased them themselves in the name of defendant 
No. 3 ; that in the meftintimo tho plaintiff had brought tho properties to sale 
under his decree, and they were purchased by his wife, Nityakali Dabi, 
on the 3rd February 1875, but on her trying to get possession she was resist- 
ed by the defendants Nos. 1 and 2 ; that she thereupon instituted a suit to 
obtain possession, but being unsuccessful in such suit the plaintiff’ had to 
return her the purchase money. The plaintiff’, therefore, now brought the 
present suit to have his right to a lien pver the disputed properties declared 
and to obtain the amount of tiie debt due to him satisfied by the sale of those 
properties, and he joined the dofend.ants Nos. 4 and 5, who wore [ 653 ] the 
representatives of their deceased father, Jugul Kishore, his co-rnortgagee. 

The defendants pleaded, amongst other things, that tiie suit would not lie 
for want of parties, inasmuch as tho representatives of tho co- mortgagee had 
not been made plaintiff’s, and that the plaintiff had only sued for his share of 
the mortgage debt ; that the plaintiff having once obtained a decree for the 
recovery of the money duo on the mortgage bond, a second suit to recover the 
money and enforce his lien would not lie ; and that the suit was barred by 
limitation and also under s. 13 of Act X of 1877^ 

The Court of First Instance held that the plaintiff having once taken a 
money-decree upon the mortgage, under s. 53 of Act XX of 1866, could not 
again obtain a decree for the money due on tiie mortgage ; that the debt duo to 
the plaintiff' on the mortgage had been changed from a contract-debt into a 
judgment-debt, and that he could tliereforo only sue to establish his right to 
sell tho mortgaged properties for the satisfaction of the judgment-debt due to 
him ; and that aiS the decree wliich the plaintiff had obtained under Act XX of 
1866 was barred by limitation and the debt had ceased to exist, the plaintiff 
had no cause of action. 

The Court also found that the suit being lu'ought to enforce tlio payment 
of only a part of the moi*tgage-debt, it was l)adly framed and would not lie, 
and that the plaintiff, instead of suing only for his share of the debt, should 
have sued for the whole debt, and if his co-mortgagee, or in this case the 
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representatives of his co-riiort^af^ce, declined to join in the suit, he should have 
made them co-defendants and asked that the Court should make them co- 
plaintilTs in the suit. 

The suit was accordingly dismissed with costs. 

The lower Appellate Court, on appeal, confirmed the decree of the Court 
of First Instance both on the ground that a suit for only a portion of a mort- 
gage-debt would not lie, and also on the ground that the plaintiff«had exhausted 
his remedies in the former suit and consequently could not maintain the 
present suit. 

Against this decree the plaintiff now preferred a special appeal to the 
High Court. 

[634] J3aboo Jiasli Behanj (rlump. appeared on behalf of the Appellant. 

Baboo Durga Mohan Dass for the Bespondents. 

The Judgment of the Court (WiLSON and MACLEAN, JJ.), was delivered by 

Wilson, J . — The facts found in this case are as follows: — 

The disputed property was mortgaged to the plaintiff and the father of 
defendants 4 and 5 in Pous 1273 (December 1866). They obtained a summary 
decree under the Registration Act XX of 1866 in May 1868. 

The property was again mortgaged to defendants 1 and 2 in March 1869. 
They sued on their mortgage-bond, obtained a decree, sold the property in exe- 
cution, and bought it themselves in December 1874. 

The plaintiff now sues the first and second defendants to enforce his share 
of the mortgage-debt against the property in their hands, joining the fourth 
and fifth defendants as the representatives of his co-mortgagee. 

The District Judge affirming the Munsif has dismissed the suit on two 
grounds : 

First, he has lield that the plaintiff’s suit is improperly framed, and that 
he cannot sue for liis share of the mortgage-debt. We think it very doubtful 
whether, on the construction of the mortgage-deed, this is so, whether the 
transaction was not several rather than joint ; but it is not necessary to 
decide this. 

The District Judge has held, secondly, that the plaintiff had exhausted his 
remedies in the former suit, and cannot sue again. This proposition is, we 
think, too broadly stated. The law applicable to the matter depends upon 
the effect of two Full Bench decisions, both of which are binding upon us. 

In Si/ud Emam Mumtazooddeen Mahomed v. Ttaj Cooviar Dass (I. L.R., 
7 Cal., 714 : S. c., 9 C. L. R., 353), a mortgagee, who had obtained a summary 
decree under the Registration Act XX of 1866, afterwards bi’ought a suit to 
enforce his lien upon the mortgaged property in the hands of tJie mortgagor. 
The Court, having pointed out [663] that the effect of the summary decrco 
was the same as that of a money -decree in an ordinary mortgage-suit, hold 
that the plaintiff* had not, by obtaining a personal decree, forfeited his lien 
upon the land, but tliat ho must enforce it in execution, and could not main- 
tain a suit for the purpose. 

In Jonmenjoy Mnllick v. Dossmoiwy Dossae (I. L. R., 7 Cal., 714 : S. c., 9 
C. L. R., 353), the plaintiff had obtained a money-decree against his mortgagor. 
After the decree the mortgagor sold the mortgaged property, and it was held 
that the plaintiff might enforce Jiis lien by suit against the property in the 
hands of the purchasers. 
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These two cases establish that there is a difference in the procedure appli- 
cable between the case where the property is still in the hands of the mortgagor 
and the case where it has passed to a purchaser, the lien being enforcible in 
the one case by execution, in the other by suit. 

But we do not see how the right can be more extensive in the one case 
than in the other. 

It would Hbe contrary to ordinary principles, we think, to hold that the 
mortgagee acquires a greater right by reason of the mortgagor’s alienation, and 
that the purchaser takes subject to a greater bidden than the debtor himself. 

In the present case, the plaintiff has allowed his decree against the debtor 
to be long since barred by limitation, and has therefore lost all right to proceed 
by execution against the property in the hands of his debtor. We think he has 
no better right to proceed by suit against the property in the hands of the 
purchaser. 

The appeal is dimissed with costs. 

Appeal dismissed. 


11 C. L. R. 494 : 10 I. A. 25 : 7 Ind. Jur. 164 : 4 Sar. P. C. J. 417] 

[656] PEIVY COUNCIL. 

The 2Mh November, 1882. 

Present : 

Lord Fitzgerald, Sir B. Peacock, Sir li. Couch, and Sir A. Hobhouse. 

Macnaghten and another Judgment-creditors 

versus 

Mahahir Pershad Singh and another Judgment-debtors. 

[On appeal from the High Court at Fort William in Bengal.] 

Sale in execution of decree— Civil Procedure Code (Act Xof 1877), s. dll — 
Irregularity in publication of intended sale. 

An objection to the validity of a sale of revenue-paying land, on the ground that the 
revenue assessed upon it had not been stated in the proclainatinn of the intended sale, in 
acGordance with b. ‘i.S7 of ActX of 1877, was taken, for the first time, in the Court of ai>i>cal ; 
an application to sot aside the sale, on the ground that it had taken place without procl.iination 
made, having been rejcotf3d by the Court of First Instance, which found that proclama- 
tion had boon made. 

Held, that the objection was taken too late, although, if properly taken in the Court of 
First Instance, it would have been good to the extent that not stating the amount of thu 
revenue was an irregularity ; substantial damage, resulting from it, remaining to be proved, as 
required by s. 311 of Act X of 1877. 
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Held, also, that inadequacy o{ price having bi^en alleged as subsLantial damage, without 
having been proved to be the eiTect of the non-statement of the revenue, the applicant had 
not (as required by s. 811 ) proved, to the satisfaction of the Court, that he had sustained 
substantial damage by reason of such irregularity. 

Appeal from a decree (22nd April 1881) of the High Court reversing a 
decree (25th September 1880) of the Ofliciating Subordinate Judge of Zillah 
Tirhoot. 

This appeal arose out of an order made by the High Court in its Appellate 
Jurisdiction in reference to the sale of fourteen villages in the Tirhoot District, 
in execution of a decree which liad been obtained by the appellants against the 
respondents. In 1879 on two separate dates, 15th September and 20th 
November, the right, title, and interest of the respondents in twenty villages in 
that district were sold in execution, and purchased by the appellants, leave 
having been granted to them to bid at the sales. The respondents afterwards 
applied to have the sales set aside, on the ground that [657] the villages had 
been sold at an inadequate price, attachment processes not having been 
executed, and the sale proclamation not having been published in the villages. 

This application having been rejected by the Subordinate Judge, who 
found that the sale proclamations had been published, the High Court (MiTTER 
and Maclean, JJ.) on appeal, while maintaining the finding of the lower 
Court as to the fact of the proclamations having taken place, reversed its 
decision, and set aside the sale. 

The High Court afterwards, on the 19th September 1881, reviewed its 
judgment as to six of the villages. 

The judgment (22nd April 1881) on appeal was as follows : — 

“ The application was made on the ground that a property of a very large 
value was sold at a grossly inadequate price, attachment processes and sale 
proclamations not having been duly executed and published in the villages. 
Upon both these points the lower CouiAj has found against the appellants. As 
regards the adequacy or otherwiso of the value, the finding is manifestly against 
the weight of the evidence. Of the 20 villages sold, 19 wore let in ticca by two 
leases in favour of the respondents. The not rent payable annually, under the 
two leases, was Es. 4,172 and odd. The leases also cover 20 villages, one of 
which has not been sold. There is evidence to shew that the twentieth village 
sold, and which is not covered by the lease, is of comparatively more value than 
the unsold village of the lease. Therefore, upon tho evidence, it may be safely 
taken that the villages sold yielded annually a little over Rs. 4,172. The lower 
Court remarks that tho appellants adduced no evidence to show what is the 
general rate of value of landed property in the district. It is true that no direct 
evidence has been given ui)on that point ; but instances in which property has 
been sold in the district, at not less th.in 20 years’ purchase, have been proved. 
Calculating at that rate, it is clear that the villages sold are worth about 
Rs. 60,000. 

“ Upon the question, whether the sale proclamations wore duly published, 
we do not tliink tli.at tho finding of the lower Court is wrong; but it may be 
reasonably supposed that the non-specification of the Government revenue in tho 
sale pro- [6S8] clam ations published is one of the causes which caused the diminu- 
tion in the price. Such a mistake or omission is an irregularity contem])latod by 
H. 311 of the Civil Procedure Code— Girdhari Singh v. Hurdeo Narain (L. R., 

3 I. A., 230). It is true that this irregularity was not made one of the grounds 
of tho appellant’s application in the lower Court, but it is patent upon tho face 
of the proceedings. 
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“ We therefore reverse the decision of the lower Court and set aside the 
sale of the mouzahs in question.'’ 

In review of the above the judgment was as follows : — 

“ The judgment of this Court proceeded upon the ground that the Govern- 
ment revenue of the mouzahs sold (the auction -sale of which was sought to be 
set aside) was not specified in tlie sale proclamation, and we were of opinion 
that that was such an irregularity as really afiocted tlio prices which those 
mouzahs fetched at. the auction-sale. We further found that the prices which 
were paid by the petitioners, who were the purchasers and decree-holders, 
were inadequate. 

It is contended on behalf of the petitioners now before us, that in respect 
of six mouzahs, namely, Badwa, Bazitpur, Sarsawa, Shafipur, Jahangira 
and Arazi Gungbarar Hardaspur, the ground upon which tlie judgment of this 
Court proceeds is not applicable, inasmuch as the Government revenue of 
‘these six mouzahs was specified in the sale proclamation. It is admitted now 
by the learned pleader, who ai)poars on behalf of the judgment-debtors, that 
in respect of those mouzahs the Government revonuo was speeified in the sale 
proclamation ; but he contends that in stating the revenue of Bazitpur, 
instead of putting Rs. 547 odd annas, wliich is the correct amount, the amount 
mentioned in the sale proclamation of that rnouzah was Es. 500, and a similar 
mistake is pointed out in resi)ect of Jahangira, the correct amount being 
Es. 335-7-9, and the amount Jiicntioned in tlie sale proclamation having been 
Rs. 345. It is not denied that in respect of the other mouzahs, the 
Government revenue was correctly specified. Therefore, as regards those 
four mouzahs, our order is not right and must he sot aside. With reference 
to Bazitpur and Jahangira, the mistakes are so trivial and unirnpor- [659] 
tant that we do not think that they in any way afiected the prices of those 
mouzahs. 

“ We are, therefore, of opinion that in respect of all these six mouzahs, 
our judgment is not right ; and we accordingly amend it, by directing that the 
appeal of the judgment-debtors, in respect of these six mouzahs, sliould be 
dismissed. In all other respects our judgment will stand.” 

On this appeal Mr. Macnaqhten, Q. C., and Mj-, J. T, Woodruff c appeared 
for the Appellants. 

It was argued for the appellants that the omission to state the revenue 
assessed on the villages, described in the proclamations of the intended sales, 
was not a fatal irregularity, because it had not been shewn to have caused sub- 
stantial injury to the applicant. The buiden of showing such injury was upon 
him ; also, the objection could not be effectively taken for tlie first time in the 
Court of Appeal, which was not in a position to find this substantial injury. 
The Appellate Court had attempted to find it in the inadequacy of price ; but 
that inadequacy had not been connected with the irregularity, as effect with 
cause ; nor w'as there any recorded evidence on which the Appellate Court 
could have arrived at this result. Moreover, tlie omission to state the revenue 
having taken place, in regard to some, but not in regard to all, of the villages, 
(as appeared from the loview), while inadequacy of price was taken to have 
resulted in reference to all, that general inadequacy, if occasioned at all appeared 
not to be traceable to the omission. Gtrdhari Stiigh v. Uiirdco Narain Singh 
(L. B., 3 I. A., 230) was cited. 

The Respondents did not appear. 

Their Lordships’ Judgment was delivered by 

Sip B. Peaoook. — This was an application to set aside a sale of certain 
property in execution of a decree in consequence of irregularity. The applica- 

1169 



I.L.B. 9 Gal. 660 


MACNAQHTBN &C. V. 


tion was made under s. 311 of the Civil Procedure Code of 1877, chap. X. By 
that section it is enacted that the decree-holder or any person whose immoveable 
property has been sold under this chapter may apply [660] to the Court to 
set aside the sale on the ground of a material irregularity in publishing or 
conducting it ; hut no sale shall be set aside on the ground of irregularity unless 
the applicant proves to the satisfaction of the Court that he has sustained 
substantial injury by reason of such irregularity." Irregularity, therefore, 
alone is not a ground for setting aside a sale. There must be some substantial 
injury in consequence of the irregularity, and that must bo proved by the 
applicant. It has also been held that inadequate price of itself is not a sufficient 
ground for setting aside a sale, unless there is irregularity. The question, 
therefore, in this case is whether an irregularity did occur, and, if so, whether 
that irregularity caused injury to the applicant ; the injury complained of being 
the inadequacy of the price which was realised at the sale. The principal 
irregularity complained of was that no notification of the sale was properly 
published. Section 286 of the same Code provides that “ sales in execution of 
decrees shall bo conducted by an officer of the Court, or by any other person 
whom the Court may appoint, and, except as provided in s. 296," shall bo made 
by public auction in manner hereinafter mentioned." Then s. 287 says, 
“ When any property is ordered to be sold by public auction in execution of a 
decree, the Court shall cause a proclamation of the intended sale to bo made in 
the language of such Court. Such proclamation shall state the time and place 
of sale, and shall specify as fairly and accurately as possible the property to bo 
sold ; the revenue assessed upon the estate, or part of the estate, when the 
property to be sold is an interest in an estate, or a part of an estate paying 
revenue to the Government" ; and certain other things. 

In addition to the irregularitv as regards the notification of the sale, 
another alleged irregularity was complained of, viz., that the attachment was not 
properly notified. Whether the notice of attachment not having been properly 
published would affect tlie sale, or bo at' irregularity in conducting the sale, it 
is hot necessary to inquire, inasmuch as that point was given up by the appli- 
cant on the trial before the Judge. The question then is solely in respect of the 
alleged irregularity in the proclamation of the sale. The applicant contended that 
the proclamation [661] had not been jiublishcd. Ho did not contend that in 
the proclamation the particulars were not properly described as required by the 
Act. He said in effect that no proclamation had been published. The parties 
went down to trial upon that point, evidence was given, and the learned 
Judge of the first Court held that the proclamation had been published, and 
the High Court affirmed the decision of the first Judge in that respect. There 
are, therefore, two concurrent findings of the Courts that a proclamation was 
published. 

The Judge consequently refused to set aside the sale. The parties appealed 
to the High Court. They never took any objection in their grounds of 
appeal to the form of the proclamation, or stated that there was an irregularity 
in not having stated all that was required by the Act, and, amongst other 
things, the revenue which was assessed upon the estate. \/hen the case came 
before the High Court it was discovered that in the proclamations which were 
published the amount of revenue had not been stated, and the High Court at 
thal time considered that all the proclamations were alike, and that in each of 


[See. 296 If the property to be sold be a negotiable instrument or a share in any public 

Company or Corporation, the Court may, instead of directing 
the sale to be made by publie auetion, authorize the sale 
of such instrument or share through a broker at the market-rate 
of the day .3 


Rules as 1.0 negotiable 
securities and shares in 
public Companies. 
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t^e proolamaiEioiis with regard to the 20 mouzahs which were sold the amount 
of revenue had not been stated. It may be inferred from the grounds of 
review that the Court themselves first took the point ; but whether it was taken 
by the Court or by the applicant is immaterial, because their Lordships are of 
opinion that the objection could not bo taken for the first time in the Court of 
Appeal. Even if the objection could have been properly taken at that stage of 
the proceedings, if no question was raised before the lower Court as to whether 
any injury had been sustained by the applicant by reason of the proclamations 
not stating the amount of revenue, that question was never tried in the lower 
Court, and no evidence had been given with ruierence to it. 

The objection, if it had been properly taken in the first instance, would 
have been good to this extent, that not stating the amount of revenue was an 
irregularity ; but even then there would have been something more to be proved 
than the mere irregularity, — it would have been necessary to go on and show 
‘ that substantial damage had been sustained by the applicant in consequence 
of that irregularity. No evidence was given upon ti^at subject [662] before 
the lower Court, though by s. 311 the onus lay upon tlie applicant to prove, to 
the satisfaction of the Court, that he had sustained substantial damage in con- 
sequence of the irregularity ; nor was there any finding of the lower Court upon 
it, because the question was never raised. 

The High Court, having held that the non-statement of the amount of 
revenue in the proclamation was an irregularity, proceeded to try the question 
whether the irregularity had caused substantial injury to the applicant. They 
say : “ But it may be reasonably supposed that the non-specification of the 
Government revenue in the sale proclamations published is one of the causes 
which caused the diminution in the price.*' There was no evidence at all on 
the subject. It appears to their Lordships that the High Court could not, 
without evidence and upon a mere 8upix)sition, properly find that the non- 
statement of the revenue in the proclamation did cause an injury to the 
applicant by causing an inadequate pridie to be bid at the sale. 

The High Court, however, upon the ground that tliero was an irregularity, 
and that it had caused substantial injury to the applicant, reversed the decision 
of the lower Court. Upon that a review was applied for, and then it was 
discovered that the objection as to tho non-statemont of the revenue did not 
apply to six of tlie mouzahs and six of the sales ; and the High Court, having 
found that the proclamation in respect of those six did contain the amount of 
the revenue, set aside their former decision as to them, and upheld it as to 
the other fourteen. But when they upheld the sale as to the six they never 
adverted to the fact that, as they had fallen into a mistake as to them, they 
might equally have fallen into a mistake as to the otlier fourteen. They found 
that the inadequacy of price as regards the six did not arise from the non-state- 
mentof the amount of revenue. They might, therefore, have reasonably suppos- 
ed that their former supposition, that the inadequacy of price as to the fourteen 
was occasioned by the non -statement in the notice of sale of the amount of 
revenue, was as much without foundation as it was as to tlie six ; but instead 
of that they upheld their decision as to tho fourteen, and set it aside as regarded 
the six. The question now * is whether the judgment of tho High Court as 
regards the four- [663] teen is correct in holding that there was an irregularity 
in the non-statement of the amount of revenue in the proclamation which 
could be relied on upon appeal, and that the appellant had sustained substan- 
tial injury by reason of that irregularity. 

Their Lordships think that it was too late for the applicant to make the 
objection, and even if it were not too late for him to make the objection before 


4 CAL.— 146 
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the High Court, there was no evidence to justify the High Court in arriving at 
the conclusion that there was inadequacy of price occasioned by the non- 
statement of the revenue in the sale proclamation. 

Under these circumstances, their Lordships will humbly advise Her 
Majesty to reverse the decision of the High Court, and to affirm the decision 
of the first Judge. They think that the respondents must pay the costs of 
this appeal and the costs in the High Court. 

Appeal allowed. 

Solicitors for the Appellants : Messrs. Lawford, Waterhouse and Lawford, 


NOTES. 

[I. TIME OF OBJECTIONS- 

See also (1888) 10 All., 500; (1900) P. L. B., 157 ; when the irregularity amounts to 
illegality, by reason of defects apparent on the proceedings and consequently not necessitat- 
ing further inquiry, the objection may be raised for the first time in the Appellate Court : — 
(1892) 20 Gal., 86. 

II. IRREGULARITIES IN SALE, WHEN RELIEF GIVEN ON ACCOUNT OF— 

Inadequacy of price should be connected with the irregularity : — 11 Cal., 200; 8 Bom., 
424 ; 0 C. L. J. 168 ; 1 C. Ti. .1., 22 ; 82 Cal., 609 ; 9 C. W. N. 848 : 1 C. L. J. 91 ; 31 Cal., 
915. See (1907) I/. 13. R. Civ. Pro., 311 as to sale at earlier hour; (1911) IG C. W. N. 1 : 
38 I. 200 as to sale on later date ; 38 Boin. 6.57 : 11 Rom. L. R. 380 : 2 I. C. 469 as to time 
and place; 21 C.il. 66 as to less interval ; 18 CU. 188 as to absence of attachment ; 6 C. 
L. J. 163 (defect in *ialo noli float ion) ; 18 T. C. 715. 

Irregularity of whatever kind should bo shown to have caused substantial injury : — 32 
Cal. 542 : 9 C. W. N. 487. Relief is not given when the party stood by without objection when 
the description was defective : — 10 I. A. 25 ; 12 Mad. 19 ; 28 All. 273 : 3 A. L. J. 140 : (1906) 
A. W. N. 3 (description as ancestral property) ; 21 Cal. 799. 

Sale in contravention of the express prohil^itions will be illegality, and substantial injury 
need not be shown 11 All. 333 : 9 A. W. N. 115 ; (1912) 16 I. C. 235 : 16 C. L. J. 667. 
Sales under the Public Demands Recovery Act should bo judged by these rules : — (1901) 29 
Cal. 73 F. B. 

As regards injury resulting from the acts of officers conducting the sale, see (1908) 36 I. 
A. 32. 

See 7 All. Gil as regards the expression conduct iiuj Die sale, ” 

As r(}gards the nature of the evidence that may be adduced in proof of injury, see 82 
Cal. 509 ; 542 ; 30 Cal. 1 ; 21 Cal. 291 ; 11 Cal. 658 ; 74 ; G 0. C. 61.] 
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FULL BENCH REFERENCE. 

The 9th Marche IS83, 

Present : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice 
Mitter, Mr. Justice McDonell, Mr. Justice Prinsep, 

AND Mr. Justice Wilson. 

Rudra Kant Surma Sircar and others Defendants 

verms 

Nobo Kishore Surma Biswas Plaintiff 

Samod All Defendant 

versus 

Mahomed Kassim and others Plaintiffs.’*' 

Limitation Act (XV of 187 7) ^ s. 7 — Minority — Right to sue — Personal 
exemption — Assignment by minor. 

Under s. 7 of the Limitation Act, a minor has, in respect of a cause of action accruing 
during his minority, a right to sue at any time within three years of attaining his majority ; 
but if during his minority, or if after attaining his majority and within three years thereof, 
such person assigns ail his right and interests to a third party, who is sni jiiriSj the latter 
cannot claim the exemptions accorded to the minor by s. 7 of the [664] Limitation Act, but is 
subject to the ordinary law of limitation, governing suits in which relief of the same nature 
is claimed. 

These cases were referred to a Full Bench by Wilson and FIELD, JJ., on 
the 6th of September. In addition to the facts stated it may be noticed that 
in No. 434 of 1881 the sale to the plaintiff was a private sale, and the vendor 
Rajoni Nath Chuckorbiitty was made a party-defendant to the suit. In 
No. 1927 of 1881 the sale to the plaintiffs was made in execution of a money 
decree against the minors. In this suit also the minors were made defendants. 

The reference in both cases was as follows : — 

“ No. 434 of 1881. — The question raised upon this appeal is a very short 
one, but it is important. 

** Rajoni Nath Chuckerbutty, a minor, was entitled to the lands in suit. 
During his minority he was dispossessed. On attaining his majority, ho 
assigned his interest to the plaintiff, and this suit was brought within three 
years of Rajoni Nath’s coming of age, but more than twelve years after the 
dispossession. The question is whether the suit is barred by limitation. 

** Had the question been wholly a now one, we should have been prepared 
to hold that it is not. By s. 7 of the Limitation Act (XV of 1877) : * If a 

person entitled to institute u suit bo, at the time from which the period of 

limitation is to be reckoned, a minor he may institute the suit within the 

sam^ period after the disability has ceased, as woidd otherwise have been 

allowed from the time prescribed therefor." Nothing in this section 

shall be deemed to extend for more than three years from the cessation of the 
disability th e j)eriod within which any suit must be instituted.’ 

* Full Bench Reference made by Mr. Justice Wilson and Mr. Justice Field, dated the 
6th September 1882, in appeals from Appellate Deefrees, Nos. 434 and 1927 of 1881. 
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By s. 29, * at the determination of the period hereby limited to any 
person for instituting a suit for possession of any property, his right to such 
property shall be extinguished.’ 

** At the time when Bajoni Nath came of age, he had a good title to his 
property and a valid right to sue for it, which right of suit had three years 
still to run. We do not see why this right of property, with the right of suit 
incident to it, should not bo assignable as other such rights are. 

“ If this view be not correct, and the right to sue after attaining [665] 
majority is limited to the person attaining majority, very incongruous results 
might follow. For example, if he died the day after he came of age, his right of 
suit, and, with it, his right of property must die with him : his representatives 
could not sue. Whereas if lie died the day before coming of age, his representa- 
tives would liave three years to sue. 

** It was argued before us that the express mention in s. 7 of the right of 
the representatives to sue in case of death during disability, supported the view 
that the ziepresentatives took no benefit in any other case. But that does not 
seem to us sound reasoning. In the case of death under disability, it was 
necessary to prescrible a 7ieio point of time from which limitation was to run. 
And therefore special mention of the case was necessary. 

“ Wo were, however, referred to a case of Mahomed Arsud Chowdhry v. 
Yakoob Ally (15 B. L. B., 357), in which Mabkby and Mobbis, JJ., took a 
different view of the construction of s. 7 * of Act IX of 1871,Jiolding that the pri- 
vilege given to the person, who was under disability, was limited to himself 
personally and did not extend to his assignee. 

It is true that that case was decided upon an Act different from that 
now in force ; but we are unable to find any material difference between the one 
Act and the other, so far as the present question is concerned. We, therefore, 
think it right to refer to a Full Bench the question whether this suit is barred 
by .limitation. ♦ 

'' No. 1027 of 1881 , — This case gives rise to a question very similar to 
one which we liave already referred to a Full Bench in another case (No. 434 
of 1881), with reference to s. 7 of the Limitation Act. 

** In that case an infant attained his full age and then assigned his interest, 
and the assignee sued within three years of his assignor’s majority. 

“ In this case the infants’ interest was assigned while they were under 
age, and they have not attained majority. The assignee had sued within three 
years of the assignment. 

It appears to us that the two cases must be decided upon the [ 666 ] 
same principle ; but as there is this difference between them, we think it right 
to refer this case also to the Full BeTioh. 

Baboo Grish Chunder Choivdhry for tlio Appellants in No. 434. 

* [Sec. 7 : — If a person entitled to sue be, at the time the right to sue accrued, a minor, 
or insane or an idiot, he may institute tLo suit within the same 

Legal disability. period after the disability has ceased, or (when he is at the 

time of the accrual affected by two disabilities) after both 
disabilities have ceased, as would otherwise have been allowed from the time prescribed 
therefor in the third column of the second schedule hereto annexed. 

When his disability continues up to his death, his representative in interest may insti- 
tute the suit within the same period after the death as would otherwise have been allowed 
from the time prescribed therefor in the third column of the same schedule. 

Nothing in this section shall bo deemed to extend, for more than three years from- tha 
cessation of the disability or the death of the person affected thereby, the period within 
which the suit must be brought.] ' * ’ ■ 
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Baboo Ckiru Doss Banerjee and Baboo Hareftdra Nath Mukerjee for the 
Bespondent. 

Baboo Bash Behary Ohose and Baboo Aukil Chunder Sen for the Appel- 
lant in No. 1927. 

Baboo Sree Nath Banerjee for the Respondents. 

The following Judgments were delivered by the Full Bench. — 

No. 434 0/1881. 

Garth, G.J. — 1 think that the question referred to us should be answered 
in the affirmative. 

It seems to me that the provisions in the Limitation Acts, which relieve 
minors and others under disability from the rules which are binding upon 
other people, are purely personal exemptions, and must be considered as 
attaching to the person only, and not to the property, or the title, of those 
who are under disability. 

The only reason, I conceive, why such persons are not subjected to the 
ordinary rules of limitation, is that the law considers them incapable of forming 
a proper judgment as to bringing suits, or otherwise managing their own affairs. 

But this reason does not apply to the property of such persons, or the 
titles by which they hold it ; nor does there seem to be any good ground why 
the protection thus afforded to them should be extended to purchasers from 
them. 

It may perhaps seem rather hard, that in a case like the present, a man 
purchasing property from a minor, which is not in the minor’s possession, should 
at once be disabled from bringing a suit to recover it ; but after all, this is only 
one of those difficulties, against which purchasers, if properly advised, can easily 
protect tliemsolves. In this particular instance, the plaintiff’, instead of taking 
from the mnior an absolute transfer of property, which was not in his possession, 
might have entered into a contract for purchase, to be completed when the 
property had been recovered by suit. 

[667] But, on the other hand, if the law wore, as the plaintiff contends, 
that a purchaser when he buys property from a person under disability buys 
the exemption from limitation along with it, anomalies without end would be 
the consequence. 

Thus a minor of three years old, who had been out of possession of pro- 
perty for two years, might transfer it to a person of full age. The purchaser, 
if the minor were an Englishman, would then have 18 years within which to 
bring bis suit, although during all that time he would be under no disability 
and perfectly capable of managing his own affairs. 

Again, a purchaser buying the estate of a lunatic, who continued to be a 
lunatic for 60 or 70 years after the sale, would, during the whole of that period, 
be freed from the law of limitation ; and the person in possession of the pro- 
perty might, after the lapse of 60 or 70 years, be sued by the purchaser, or his 
heirs, who had no excuse during all that time for sleeping upon his rights. 

I entirely agree with the learned Judges who decided the case of Mahomed 
Arstid Chowhry v. Yakoob Ally, (16 B. L. B., 357) with regard to the proper con- 
struction of s. 7 of the Limitation Act of 1871 ; and I think also, that the fact 
of the minor’s Representative in interest being expressly allowed by that section 
a certain time for bringing his suit, in those cases where the minor dies during 
the disability^ seems clearly to indicate the intention of the Legislature, that in 
other cages the assignee of a minor is to have no special privilege. 
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But apart from what I consider to be the meaning and the reason of the 
Limitation Act, 1 think an extremely strong argument against the plaintiff's 
contention arises from the fact, that our attention was not called to a single 
authority (except the ease just cited), in which any attempt has been made to 
extend the exemption which is given to persons under disability to purchasers 
from those persons. If there had been any ground for the plaintiff’s contention, 
we should have expected points of doubt and difficulty to have constantly 
arisen from such a state of tlie law. 

I think, therefore, that this appeal should be allowed ; that the [ 668 ] 
decision of the lower Appellate Court should be reversed, and the judgment of 
the Munsif restored ; and I also think that the defendant should have his 
costs in all the Courts. 

No. 1927 of 1881. 

I think that this case must be governed by the same principle as the 
other ; and tliat consequently tlie judgments of the lower Courts should be set 
aside, and the plaintiff's suit dismissed with costs in all tlie Courts. 

Mitter, J.— I am also of opinion that the question referred to us should be 
answered in the affirmative. 

The express mention of the legal representatives in the third paragraph of 
s. 7 clearly indicates that the representatives in any other case do not take 
any benefit under it. But it has been said that the express mention of the 
legal representatives was made, because in the case of death under disability, 
it was necessary to prescribe a new point of time from which limitation was 
to run. But suppose the pi operty of a person, who was under disability at the 
time when he became entitled to institute a suit in respect of it, be sold, and 
after the sale he dies, the provisions of the third paragraph of s. 7 would not 
apply to the purchaser, this being so, if the provisions of s. 7 would apply at 
all to the purchaser, his case must come under the first paragraph of the 
section qualified by the proviso. • 

But the language of the first paragraph cannot bo made apifficable to a 
case like the one supposed. It provides that the suit may be instituted within 
the same iioriod after the disability has ceased as would otherwise have been 
allowed. But in the case supposed there could not be any cessation of 
disabilitij, because the death took place when the disability was continuing. 

It has been suggested that the disability in the section means the disability 
to sue, and it may be reasonably considered to have ceased on the sale of the 
property in respect of which the person under disability is entitled to bring a 
suit ; and therefore in the case of a sale the time would run, under the first 
paragraph of the section, from the date of the sale. 

But it seems to me that this construction is not borne out by the language 
used by the Legislature. The section six^aks [669] of the cessation of the 
disability, i. e., the disiibility of the person who was entitled to the proi)erty. 
By the sale of the property his disability does not come to an end. The 
ability of the purchaser to institute the suit is not the same Miing as the cessa- 
tion of the disability of the i)erson whose property is sold. Then, again, 
suppose the person on whose behalf the property is imrchased is himself a 
minor, or insane, or an idiot, the date of the sale in that case could not reason- 
ably be considered as the cessation of the disability. It would be almost 
impossible to apply the language of paragraph 1 of the section to a case like 
that. 

I entirely agree with the learned Judges who decided the case of Mahomed 
Arsud Chowdhry v. Yakoob Ally (15 B. L. R., 357), in thinking that the 
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privilege under 7 is purely a personal one. It has been said that this cons- 
truction leads to anomalous results ; because there may be cases in which the 
right in a particular property may be still vested in a minor, or insane, or an 
idiot, and yet such right would not be saleable. There is no incongruity in 
this, because the privilege granted is to the minor, insane, or the idiot himself, 
but not to a stranger, who may choose to become a purchaser. Then as to 
the creditors of such persons, they cannot complain of any hardship, because 
they cannot reasonably claim any higher rights than they could have claimed 
if their debtors had not been under any disability. Then again the existence 
of a right does not carry with it, necessarily^ , the power of alienation of such 
right. For example, the right to recover a contract debt is not extinguished 
after the lapse of the period of limitation prescribed for enforcing it {see s. 28 
of the Limitation Act), still it is not alienable after the lapse of that time in 
the same sense in which the right of a minor, insane, or an idiot in a particular 
property, moveable or immoveable, in respect of which lie is entitled to bring a 
suit is not alienable after the lapse of the ordinary period of limitation. 

On the other hand, any otlier construction of the section would lead to 
incongruous results. For example, the case of a purchaser buying the estate 
of a lunatic, which has been [670] put as an illustration by my Lord the 
Chief Justice, shows how inconvonient it would be if the construction put by 
the lower Appellate Court be adopted. 

McDonell, J. — I would answer in both these cases the question referred 
to us in the affirmative, and generally for the reasons given by the Chief 
Justice and Mr. Justice MiTTKR. 

Prinsep, J. — T agree in bolding that under the terms of s. 7 of the 
Limitation Act XV of 1877, the privilege conferred is personal to minors, 
insanes, or idiots, and cannot bo transferred inter vivos. 1 am not prepared 
to say whether this was intentional, or is due to an oversight on the part of 
the Legislature. • 

Wilson, J. — The questions raised in these cases are, to my mind, questions 
of considerable difficulty, T have felt grave doubts as to how they ought to bo 
answered, and those doubts have not been removed. I agree that the 
construction ])laced upon the Act by the majority of the Court is one 
which it may fairly boar ; but it involves serious anomalies and inconveniences. 
Thus, as appears from the first of the cases referred, a person who has just 
come of age may have property, and yet be practically unable to sell or dispose 
of it in any way. It appears from tlie second case that the same person, 
whether still under age or not, may have property, and the right to sue for it 
at any time for years to come ; but that the proi)erty is wholly out of reach of 
his creditors. 

If it be said that the difficulty may bo removed by the purchaser’s obtain- 
ing a power-of-attornoy to sue in his vendor’s name, there seem to be several 
answers. That is a mode of procedure not in ordinary use in this country. It 
would not bo available for a purchaser in execution ; and if it were, an infant 
cannot give a power-of-attorney. And if the infant did sell after he came of 
age with a power-of-attomey, the right of the purchaser would still bo wholly 
dependent upon the life of his vendor. If the vendor died before suit, no suit 
could be brought. If he died pending the suit, it could not be revived, for the 
cause of action would not survive. 

[871] I am by no means sure that another construction of the Act is not 
equally legitimate, and one which would remove many of those anomalies. I 
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am by no moans sure that we ought not to hold that the persbn who is or has 
been under disability, having in him a right of property and a right to sue for 
that property, has a right to assign both, not because there are any words in 
the Act making them assignable, for there are none, but because property is 
by the general law ordinarily assignable, and, with it, the right of suit for its 
recovery. If wo were so to hold and also to hold, as I think we well might, 
that an alienation of an infant’s estate is, so far as that estate is concerned, a 
termination of tlie disability, we should, I think, get rid of most of the diffi- 
culties of the subject. The result would be, that a purchaser of an infant's 
estate, who purchased after the ordinary period for limitation had passed, would 
have three years from his purchase within which to sue ; and a purchaser from 
one who had attained his full ago would have three years from the date of 
majority. 

I do not dissent from the judgment of the majority, but I feel great doubt 
about the matter. 


NOTES. 

[LIMITATION— MINOR— ASSIGNEE— 

This principle has been affirmed in the later decisions : — (1888) A.W.N. 183 ; (1896) 20 
Bom. 15 ; (1901) 21 A.W.N. 12 ; (1902) 26 Bom. 730 ; (1902) 6 O.C. 197 (200) ; (1894) 17 
Mad. 316 (342).] 
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A tenure under a dur-maurasi mokurari lease of land, which is not let for agricultural 
purposes, cannot be put an end to by a mere relinquishment, on the part of the lessee 
although after notice to the landlord. 
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hia tenure, is applic&ble to all intermediate tenures between the zamindar and the cultivator 
of the soil, except those held on farming lease.s. 

This suit was brought by tho plaintiff for the rocovory of Rs. 532-8, being 
the balance of rent due for the year 1879 by tlie defendants, under tho follow- 
ing dur-maurasi mokurari settlement which, he alleged ho had made with them 
on the 10th Assin 1282 (25th September 1875). 

“ Our Company having applied for a dur-maurasi mokurari pottah of five 
beegahs of land, according to measurement, within the undermentioned boun- 
daries, you give us a dur-maurasi mokurari I'lottah, at the fixed annual* rent of 
Es. 625, and we give you this kabuliat. From this day, we become owners of 
the said five beegahs of land under tlie dur-maurasi pottah right, and become 
vested with the right of making gift and alienation, and being vested with the 
rights that you possess, and paying the rent of tlie said land, we and our heirs 
and representatives from generation to generation shall forever enjoy and 
possess the same, directly or by sub-letting the land, building houses, digging 
tanks, making gardens, and establishing a coal depot, or in any other way we 
like.” 

The defence set up in tho written statement was that by a notice, dated 
the 29th April 1879, tho defendants had informed tlie plaintiff that they would 
give up the land in suit in the month of Assar 1.286 (June —July 1879). They 
then paid the rent up to tho end of Assar, and since then had ceasad to hold 
possession of the land. 

Baboo Niknadhub Bose for the Appellant. 

Baboo Jitggudamoid Mookerjce for the Respondents. 

The following Judj^ments were delivered by the Court (Garth, C.J., and 
Field, J.) 

Garth, C.J. (after sliortly stating the facts, continued) : —7 think that both 
the lower Courts have taken an erroneous view of the law in tliis case. In the 
Munsif* s Court two issues were raised*: first, wliothcr the defendants did relin- 
quish tho land ; and, secondly, wliethor the relinquishment was good in law. 
With regard to [678] the first point, which was a question of fact, tho Munsif 
found that the defendants had reliiupiislicd the land, and that they had given the 
notice to quit, upon which they relied. And u])on tho second ]joint, namely, 
whether the notice was good in law, the ^funsif found that it was, holding, 
apparently, that a lessee, under a lease of tliis kind, was at liberty, after due 
notice to his landlord, to relinquish his lease, and that iqion I'elinquishing it, 
and boding no further possession of it, his obligation was at an end. 

Tho Subordinate Judge aiipears to me to be rather doubtful about 
confirming the view of the law which the Munsif bad laid down. He says : 
“ Tliat the defendants gave three months’ previous notico qf their intention 
of relinquishing the bolding, and afterwards actually relinquisJiod the same, 
has been satisfactorily proved. Plaintiff’ could not prove that the defendants 
occupied the land after relinquishment.” Then he goes on to say (by way, as 
it seems to me, of making himself secure whether his view of the law was 
right or no) : It appears that the plaintiff brought this suit after more than 
a year ; liis long silence to make any objection may he corisiclei'ed as his accept- 
ing the relinquishment, for if he did not do so, lie could have given defendants 
a notico that he would not accept. 1, therefore, think that he must have con- 
sented to the relinquishment.” 

It has been boldly argued before us, on behalf of the respondent, that the 
Munsif was right, and, indeed, that both Courts were right, (if the Subordinate 
Judge intended to agree with the Munsif), in saying that the tenant, under a 
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lease ol' this clianicler, bad a right to relinqiiisb the land at his option, when- 
ever he pleased, iii)on giving due notice to liis landlord; and it was also con- 
tended, that, wliether that was so or not, the notice of relinquisliment 
being proved to have l)een given, the facts of tlio case justified the Subordinate 
Judge in finding that the landlord, the plaintiff, had consented to the 
relinquishment. 

Now, in order to see wluit the (piesiion really is, and what is the true 
nature of the lease with which we are dealing, T wdll read the language of the 
kahuliat itself, (flis Lordshij) read the document and continued). 

[674] Of (u)urse the terms of this lease are wholly inconsistent with any 
idea of its creating a r\oti tenure. It is in the nature of a building lease of 
valuable property, because, in addition to the yearly rental of Ks. 025, which 
is to be paid for live highas of land, there was also a premium of Bs. 1,150 
paid by the lessees. 

Now it is said that a lessee, who holds under a lease of this kind, is 
entitled to relinquish his land at .any time, .and without assigning any reason, 
if he only gives due notice to the landlord. 

Such a cont(!ntion appears to me absurd. I’he bargain w^ould then be 
entirely one-sided. If the l(*.arncd Junior (jovernment Pleader were right, the 
lessee might, under such a lease, do what he liked with the property, and 
then leave it. If thoe were trees on the land, he might cut them dowm and 
remove them ; he might excavate pits, or alter the disposition of the land in 
any way he pleased ; and then if he found that the alterations ho had made 
answered his purpose, he might abide by his bargain ; but if ho found that he 
had made a bad speculation, a!id that the alterations were not likely to be 
beneficial, he might throw \\\) the land and cancel his lease, although the 
landlord in the meantime might have had good opportunities of disi)osing of 
the land to advantage. This would be such an unfair and one-sided bargain, 
tluvt J should rcHpiiie very strong authority to satisfy me that such was the 
true view of tlie law. 

We, accordingh, pressed the learned Pleadei’ for some authority in 
support of his view’, atid, so far as I can see the only authorities which he has 
cited, so far fjorn suppoj ting his contention, are decidedly opi)Osed to it. 

He has alluded (amongst others) to a case, decided in 1873 by Mr. 
Justice Jackson and Mr. Justice DwAUKANATH MlTTEU — Jlecra Lali Palv, 
Ned Mouee J^tl (20 \V. li., 383)—, which is decidedly against Inin. 

That was a suit, as tliis is, for rent which wais due under a patni, and 
the patnidar contended that he h.ad snrreiuleied (lie patni, .and had a right to 
do so, .and that ho had thus torminated his oblig.ation for rent. IMr. Justice 
Jackson in giving judgment says: “The point which w’e lescrved for consider- 
ation in tliis case is, whether it is optional wdth tlie iiatnidar to surrender 
tlie jiatni wdiich ho holds .at .anytime, and to plead such surrender in .answer 
[676] to a suit for rent. We are clearly of oi)inion that, whether or not the 
Civil Court might, upon sufficient ground, give relief in a suit brought to 
dissolve a conti*,act between IIjc zamindar and his patnidar, it certainly is not 
opcjn to a patnidar, of his own choice lo throw up the patni, and, by so doing 
escape bis liability lo pay rent. Wo do not say tJiat the contract is indis- 
soluahle, Ixjcause many circumstances might arise in which the interference of a 
Court of Justice might fairly he invoked to put an end to it, but the dissolution 
of such a contract must, w'e think, be an act of the Court and (he result of 
proper enquiry, and cannot be taken by the patnidar alone, and pleaded in 
answer to a suit for rent.” 


mo 



SCHOENE KILBUHN AND CO [1883] I.L.R. 9 Gal. 676 

This is a direct authority, as it seems to mo, against the defendants’ 
contention, but having regard to the fact, that my learned brother, who has 
been for twenty years in this country, botli in executive and judicial capacity, 
has never oven heard of such a contention as has been pressed upon us, I do 
not think I need say more on this part of this case. 

The only other point that remains to be noticed is as to the supposed con- 
sent of the notice by tlu3 plaintilT. Jt was contended tliat there wore suflicient 
grounds in point of law for tlie Subordinate Judge to find tliat the lessor has 
accepted the relinquislimont which was tendered by the lessees. 

Now wliat happened was this ; 1 assume, of course, that a notice was 
given by the lessees to the plaintiff that they would relincpiish the lease at the 
end of Assar 1286 ; and it appears that a day or two before Assar they paid the 
rent due for Assar, and they intimated at the same time that they would leave 
the promises at the end of the month, which they did. Nothing appears to 
have been said by the plaintiff* on this occasion, nor was any communication 
received from him ; and when the lessees set up that they liad i-elinquisfied the 
property, ho denied having received any notice. However, it was proved that 
a notice liad heen sent hy post, though it is not suggested that the plaintiff* 
ever Haul anytliimj which could be construed into an (express assent. Now 
was this enough, in point of law, to justify the Subordinate Judge in finding an 
assent on the part of tlie lessor to the reliiKuiishnient ? T aip clearly of opinion 
that it was not. A man wiio is bound by t676j lease to pay his rent cannot, 
by merely informing his landlord that he is going to relinquish the land, get rid 
of his obligation, and the mere fact that the Itindlord silently receives tlie 
notice, which the lessee had no legal right to give, cannot be construed, in my 
opinion, into an assent to the reliiupiishment ; and no Coui t has any right 
under such circumstances to find that tlie landlord did assent. 

I am clearly of opinion, that the judgment of the lower Courts should bo 
reversed, and that the plaintiff’s claim should be decreed with costs in all the 
Courts. 

Field, J. — This was a suit for the recovery of Ks. 532-H, being the rent of 
the year 128G, together with interest, after giving credit for certain payments 
made. 

The defence to the suit was that a notice was issued on 29th of April 
1879, corresponding with the 17th of Bysakh 1286, by the defendant of his 
intention to give up the land, for the rent of which this suit has heen brought, 
and that tliis notice was followed iq), on the 8th of July 1879, by an actual 
relinquishment. 

Upon this defence one of the issues fixed by the Munsif was, whether the 
relinquishment was good in law, and upon this point the Munsif says : “With 
reference to the other contention of the defendant, T think that it is tenable. 
What is a dur-maurasi mokurari tenure ? Jt is an ordinary contract to pay 
the rent as long as the tenant would occupy the land, and that the landlord 
would not be able to eject him or enhance his rent, for which consideration a 
price is paid. The occiq)atioii of the land is the consideration for payment of 
the rent, and the tenant can, at any moment, say (of course giving the land- 
lord reasonable notice) take back your land and lot mo go.” 

On the hearing of this appeal a question was raised as to whetlier upon 
the appeal to the Judge in the Court below the question was l aised as to 
whether a tenure of this nature could be relinquished. 1 think there can be 
no doubt chat this question was raised in the fourth ground of appeal, and 
this being so, it appears to me clear that the contention of the plaintiff, 


1171 



I.L.R. 9 Cal. 677 


JUDOONATH GHOSE V. 


throughout the whole course of the casOi has been that a tenure [677] of this 
nature, that is a dur-maurasi niokurari, could not be put an end to by a mere 
relinquishment on the part of the lessee. 

As to the question whether the plaintiff* accepted the relinquishment I 
think there can be no doubt. It was no doubt very wrong for him to deny that 
which we must take to have boon clearly proved, viz., the service of the notice 
of relinquishniont upon him , but according to a principle that has been laid 
down by tlio Privy Council wo must not, in dealing with this case, allow our- 
selves to bo led to decide otlierwiso than according to law, because the plainti£F 
has been ill-advised, or misled into doing, in the conduct of his suit, that which 
was beyond doubt very wrong and improper 

The one question thou which wo have to decide is, whether a tenure, such 
as that with which this case is concerned, can bo terminated at the will of the 
lessee by a relinquislunont. 

Let us see what tliis tenure is. Tt is quite clear that it is not a lease of 
agricultural land. The contents of the kabuliat shew this very distinctly. This 
being so, the provisions of the Pent Act have no application, and the defen- 
dants could not, under the provisions of s. 20 of that Act, relinquish their holding. 

But it is contended tliat according to a well-known custom in this country, 
any ])erson bolding a permanent interest interniediate between the zamindar 
and the cultivator <may, of his own option, mdess he has restrained himself by 
an express provision to the contrary, relinquish such interest or tenure. 

I am Ijound to say that this is a proposition which I have never heard 
advanced until this case came before us ; and before the hearing of this case, 
my impression has always been that no such tenure can be terminated unless 
with the consent of the landlord, i.e., aj)art from any question of a sale for 
arrears of rent brought about by tlie action of the landlord himself. 

In support of the proposition ac]yanced for the defendants three cases 
have been quoted to us from the reports of the Sadder Dew^any Adawlat. The 
first of tliesc cases is that of Koirla Kant Mnkerjea v. Bam Mohnn Gosain 
(2 Sel. Eep., 32/3). The marginal note of that case, which is substantially 
correct, is as follows : — “ The right of landholders of patni taluks of [678] the 
second or lower degrees in the zamindari of Bind wan, is not liable to be cancelled 
by the resignation of the patnidar who granted the taluk. It can only be 
cancelled by a public sale for arrears of revenue.” This stands to reason. If an 
individual having taken a patni taluk from the zainindar, and having, according to 
the well-known custom of tliat district, granted a number of darpatnies for a 
considerable amount of salami, could afterwards go to the zemindar, resign his 
patni, and thereby destroy the interest of the darpatnidars, the door would be 
opened for a largo amount of fraud. Of course, the zamindar may, if he 
chooses, accept the relinquishineni of the patni, but, by doing so, he is in no 
better position than an assignee of the patnidar. This case certainly does not 
show that, either by the law or custom of the country, a patnidar has any 
right, of his own option, to relinquish his tenure, and there! y free himself from 
future liability for rent. 

The next case relied upon is that of Bajah Kishen Chunder Bahadoor v. 
Shunkerec Dassee (7 Sel. Hep., 174). Now, in the first jdace, that was a case, 
not of an intermediate tenure in tho nature of a taluk, but a case of a farming 
lease ; and it fui ther appears that proceedings had been taken to enhance the 
rent, and ihat after those proceedings, the lessee, alleging that, according to 
tho valuation of the officer deputed for the purpose of increasing the assess- 
ment, an excessive rent had been imposed, sought to resign the lease. It 
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appears to me that this ease also does not support the proposition advanced 
before us. It is just and reasonable that a person who takes a maurasi lease 
at a fixed rent should be bound to hold the land so demised, and pay the rent 
according to the terms of the lease ; but the same justice and the same reason 
have no application, whep one of the most important conditions of the original 
contract is altered, and the rent is enhanced. The lessee may very justly say 
to his landlord that, under the original contract, I agreed to pay that rent for 
the term of the lease. I certainly deny that you can raise the rent and 
compel me to continue to hold the tenure whether I desire to do so or not. 

The third and last case quoted from the report of the Sudder Dewany 
Adawlat is a case of Omachurn Chuckerbutty v. Hur [679] -chunder Haidar 
(S. D. A., 1855. p. 205). That was also a case of a farming lease, and the only 
question decided related to the stamp required for an istafa or relinquishment. 
This observation disposes of that case as an authority upon the question 
’before us. 

It thus appears to me that none of the cases quoted from the Sudder 
Dewany Adawlat Reports support the allegation that has been uiado before us, 
while there are many cases to be found in tlioso reports which go to shew the 
contrary. 

The very learned Chief Justice has dealt with the case of a patni tenure in 
which it was distinctly held that a patnidar cannot, of his^own option, relin- 
quish his tenure, and, so far as T understand the law of this country, the prin- 
ciple of that case is applicable to all intei’inediate tenures between the zamindar 
and the cultivator of the soil, and in this term tenure I do not here include a 
farming lease. 

I think, therefore, that the alleged relinquishment was no answer to this 
suit for rent, and that this appeal must be decreed with costs. 

Appeal allowed. 


NOTES. 

\^Sce also 19 Cal. 489 (497) ; (1899), 26 Cal., 4G0 (4G5).] 
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[9 Cal. 679 : 18 C. L. R. 120] 

SMALL CAUSE COURT REFERENCE. 

The '^8lh Fehruaru, 1888. 

J’HESKNT : 

Silt Richakd (jAwth, Knkjht, CifiKP .Tustioe, and Mb. .Iustice 

Wilson. 

Ciu’lislos, Nejjliows and Co 
'cersiix 

Uuriiiook Roy and anotlior.. 

Contract — Construction of contract — Printeil fmm of contract — Writing and 
Print/ng — Sale of goods to arrive. 

'riio dofend.'uits contnictod to purchase CL'rtaiii picri*-goods from the plaintiiTs, who were 
dealers in those goods. 'I'lie contract of sale was writlen out on one of the printed forms of 
the plaintills’ linn, which forms (‘ontained in print, the \vords “ now in cour.se of landing or 
in the said godowns ” and “ now on hoardship.’* As a matter of fact, well known to both 
parties, the goods contracted for were neither in the godowns nor on hoardship. 

//tdd, that under the circumstances th(‘ printed words above set out formed no part of 
the contract entered into bi'twi'im tlu' parties. 

[ 680 ] This was a rolVrcMico IVoiii tiu' ChierJudgo of tho Calcutta Court 
of Small Causes. The tonus of tho rolVrenco aro as follows • — 

This suit is brought hy tho plaintiffs to vocovor Rs. 078-7-8 as damages 
by reason of the failure of the defondaiits to take delivery of certain goods 
under a contract, dated 1 1th .Vugust 1880. 

Certain facts having been admitted by both sides, tho j)artios have prac- 
tically stated a special case for me to decide on tho points of law raised. 

The plaintiff's have given up their interest, viz., Es. 71, and the defendants 
in turn admitted that Rs. 804-7-3 would be tho damages to which the plain- 
tiffs would bo entitled if they nave legal right on their side. 

Tho contract runs thus — 

“Tlio sellers (/.c., the plaintiiTs) sell, and the buyers (/.c., the defendants) 
buy such of tho undermentioned goods as have already arrived and are now in the 
seller’s godowns or as may hereafter arrive and bo deliverable at the said 
godowns at the rates specified, viz ; — 

|p cls or otherwise loO cases per 

White Grd. Prints cl2 p. ijd. ^ . 

Auryfm ( and now in course of landing or in 

To arrive ip H S 417/58‘J tho said godowns. 

1 ■ 

Nov. Dec. Jan. Feb. Mar. April May 

20 20 20 25 25 20 20 cases. 

V now on hoardship.” 

(.hie inonth\s ej temimi for delivery I 
45 chests checks from the last day of each month 
105 chests assorted in which shipments to arrive. 

No sales to others. 


* Small Cause Court Reference, from an order made by IT. Millott, Esq., Chief Judge 
of tho Calcutta Small Cause Court, dated the 5th of July 1882. 


...Plaintiffs 
Defendants. " 
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LL.R. 9 CaL 681 


The above is the important part of the contract, which is in English, the 
italicised words representing the words in writing as distinguished from the 
printed form of the contract. At the foot one of the defendants made a note 
in Nagri, of which the following is a translation. 

“ Hurmook Roy Earn Chunder chintz, slnrtings boxes 150, rate 2 annas 

condition 

9 pies. Goods same as before November 20, December 20, January 

agreement. 

20, Eebrutary 25, March 25, April 20, M 'V 20. GodowndueSO days more 
condition condition 

from date 30th ; goods to be taken according to 

agreement. agreement. 

On the same date as this contract the defendants took 40 cases of the 
. same goods (ready goods) under another contract. A suggestion has been 
made by the defendants* pleader that the Nagri writing, which must 
control the English, makes a different contract to that stated in the printed 
form ; but the only diffeience I can ascertain is, that the defendants say the 
goods are to be same as before. But the plaintiffs admit that the contract 
really was for the same class of goods as the defendants had taken before, and, 
[681] that they (the plaintiffs) liavo understood it as such. There is therefore 
no material difference. 

Though the contract states it, no cases were, as a matter of fact, in the 
godown at the time, except those bought under the other contract. 

No cases arrived either in November or December, and when they did 
arrive they were not according to quality. Twenty cases arrived in each of 
the months of January and February, but they were not accoi-ding to quality. 
In March twenty cases arrived according to (juality. Notice was given to the 
defendants, but they declined to take them. This resulted in a correspondence, 
and on the 5th April 1881, Mr. Carncll, the defendants’ attorney, WTote a letter 
to the plaintiffs, of which the following is a portion : — “1 am further instructed 
to state that the contract having been broken hy you, my clients contend they 
are not bound to take delivery of tJie March instalment, and they therefore 
decline to take delivery of the 25 cases now olfeied to them, and they 
repudiate all liability in respect tlioreof, and also of the future instalments, 
and they will defend any action which you may institute against them.” The 
plaintiffs accordingly resold the goods. 

In April 20 cases arrived, but they were not according to quality. In 
May 20 cases arrived according to quality. Notice was given to the defendants, 
but they refused to take them, and the jJaintilfs lesold. 1’he main ai-gument 
adduced on the part of the defendants is, that the conti aot is an indivisible one 
for 150 cases, and that as there was a failure on the part of the plaintiffs to 
perform the former portion of the contract, tlie defendants in their turn were 
justified in refusing to accept both the Marc-h and subsequent arrivals, Houck 
v. Mu,lUr (Ij. B. 7 Q. B. D., 92), being cited an authority for the proposition. 
On the other side it is contended, among otlier tilings, tiuit this being a con- 
tract to ari’ive, the plaintiffs are not bound to tender delivei y unless the goods 
arrive. Let us see what the material words of the contract are. They are 
that the sellers sell and the buyers buy such of the undermentioned good.s, /./»., 
150 cases specifically doscrihod as may hereinafter arrive or he deliverable. 
There can bo no difficulty as to the construction of these words. There is 
nothing ambiguous about them. They mean clearly that the contract is only 
for such of the goods as may arrive. It is not a contract that the goods shall 
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arrive. If no goods of the specified quality arrived before March 1881, there 
was no contract to deliver them, but only a contract to deliver them in case 
they arrived. But if it wore necessary to go further than this and put a con- 
struction on the words “ to arrive,*’ the same conclusion would be arrived at, 
because the words “ to arrive ” have already in Johnson v. Macdonald (9 M. & 
W., 600) been construed to mean that the goods shall be sold on arrival. 
Whether this decision is right or wrong need not ailect the constr^tion of this 
contract, because the words “ to arive ’’ would have to be taken in conjunction 
with the previous portion of the contract. If then the contract was only to sell 
such of the goods as did [ 682 ] arrive, there was no breach on the part of the 
plaintiffs previous to March 1881. If, on the other hand, there was a contract 
to buy such of tlie goods as did arrive, there was a broach on the part of the 
defendants to take delivery of tlie March arrival, and the same may be said as 
regards the May arrival. 

For these reasons I am of opinion that the plaintiffs are entitled to a 
decree for Rs. 604-7-3. 

The defendants* pleader has asked me to refer certain questions to the 
High Court, which I do in the following form : — 

(1) ‘Is the construction of the contract put upon it the correct one ? 

(2) If any other construction can be put upon the contract, are the plain- 
tiffs entitled to succeed on the facts, as admitted ? 

(3) Does the Nagri writing by defendants at the foot of the contract 
prevail over or control the printed portion thereof ? 

(4) Are the plaintiffs entitled under the contract to the damages sued for 
(viz.t for the /)th and 7th month’s deliveries) when they have failed to deliver 
the 1st, 2nd, 3rd, 4th, and 6th months’ goods ? 

Mr. Sale for the plaintiff's was stopped by the Court. 

Mr. M. P. Gasper (for the Defendants.) — We are not bound to take these 
goods. The sellers warranted that at tho time of the contract these goods 
were partly on boardship, an<l partly in their own godowns, neither of which 
was the fact. The goods were not according to quality — Ilonck v. Muller (L. 
R. 7 Q. B, D., 92) ; Iloare v. Rennie (5 H. & N., 19). 

Mr. Sale (in reply) — Suppose there were the warranty stated, that would 
be a separate contract, and be no defence to this suit. GARTH, C. J., referred to 
Johnson v. Macdonald (9 M. & W., 600). In truth, the words relied on by the 
other side, though they are printed in the paper containing the contract, yet 
form no part of it whatever, and never were intended tc) form part of it. 

[The Court intimated they would inspect tho original contract, before 
delivering judgment.] 

The Judgment of the Court (Gauth, C.J., and WILSON, J.) was deli- 
vered by 

Garth, C. J. — We think tliat tho judgment of the Court below is correct. 
It is satisfactory to have seen the original contract, because it seems clear that 
the printed words in the margin “now in course of landing, Ac.,** were merely 
the common form generally used by tlie plaintiffs’ firm, and were not intended 
to constitute [• 83 ] any part of this particular contract. The argument, thero- 
fore, which was addressed to us upon those words entirely fails. 

We think that the questions referred to us should be answered as follows : — 
The first and fourth questions should be answered in the aflBrmative. Tho 
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second question of course, does not arise ; and as to the third, we do not see 
that the Nagri writing is at all inconsistent with the English contract. 

The defendants must pay the costs of this reference. 


NOTES. 

[Gompai^with this caso, the following observations of Lord PENZANCE in the House of 
Lords case of Dudgeon v. Pembroke ( 1877) 2 A, C. 284 at 293 “ It has been suggested that by 

reason of the policy having been drawn up on a printed form, the printed terms of which are 
applicable to a voyage and also to goods as well as to the ship, the policy is something loss, 
or something more, than a time policy. But the practice of mercantile men of writing into 
their printed forms the particular terms by which they desire to describe and limit the risk 
intended to be insured against, without striking out the printed words which may be 
applicable to a larger or different contract, is too well known, and has been too constantly 
recognized in Courts of Law, to permit of any such conclusion. ”] 


[9 Gal. 683:12 C.L.R. 804] 

FULL BENCH BEFEEENCE. 


The 2Hth February ^ 1 S83, 

Present : 

Sir Eichard Garth, Knight, Chief Justice, Mr. Justice Mitter," 
Mr. Justice McDonell, Mr. Justice Prinsep, and Mr. Justice Wilson. 


In No. 308. — Titu Bibi Defendant 

„ 357. — Munsurunnissa Bibi Defendant 

„ 358. — IbrahinS Malla Defendant 

versus 

Mohesh ChunderSBagchi and others Plaintiffs.*^' 


Sale for arrears of rent — Patni tenure — Darpatni ten urc — U nder-tenure — 
Incuvibrancc — Bcng, Act VllI of IMSO, ss. 59, 60, 66, 

The sale of a patni tenure for its own arrears under ss. 69 and GO, Beng. Act VIII of 1869, 
docs notjTer so a\oid the darpatni tenures, but only renders them voidable at the option of the 
purchaser. 

An under-tonure is an incumbrance within the meaning of s. 66, Bcng. Act VIII of 1869. 
This case was referred to a Full Bench by McDonell and Field, JJ., 
on the 29th of June 1882. The facts are as follows : Tlie plaintiff's claimed 
rent as darpatnidars of a certain mehal. Tiie patni mehal was sold for its 
own arrears in Pous 1285 (December 1878), and purchased by certain persons 
who were not made parties to this suit. The amounts claimed are arrears for 
the year 1285 (1878). The ryots objected to the suit on the ground that tlie 
patni mehal having heen sold for its own arrears the darpatni rights had been 
extinguished, and that in consequence they wore not liable to pay the rent 
to the plaintiffs for the [6843 period subsequent to the sale. They also alleged 
that they had paid rent for that iieriod to the new purchaser. The Judge of 
the lower Appellate Court held that the sale of Pous 1285 did not ipso 

* Full Bench Reference made by Mr. Justice McDONELL and Mr. Justice FIELD, dated 
the 29th June 1882, in ax)pcal frotn Appellate Decrees Nos. 308, 357, and 358 of 1881. 
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facto avoid the darpatni ; and he gave tlie plaintiffs a decree, there being no 
evidence to show that the purchasers of the patni had ever taken possession 
of the inehal. The following is the reference to the Full Benqh : — 

“ The question raised in the case is, whether upon the sale of an under- 
tenure, under the provisions ot ss. 59 and 60 of Beng. Act VIII of 1869, a 
subordinate under-tenure is ij)su facto avoided by the sale ; or is not avoided 
until the purcliaser by some overt aol^ndicates his intention to exercise his 
power of avoidance. In the present case a darpatnidar sued the tenants im- 
mediately under him for rent ; and they Jiave set up as a defence that in conse- 
quence of the sale of tiie patni tenure for its arrears in 1285, the darpatni was 
ipso facto avoided, and the darpatnidar’s rights came to an end : — 

“ The lower Appellate Court has held that the darpatni was not ipso facto 
avoided ; tliat the etfcct of the sale was to make it avoidable only ; and that 
there is notliing to show tliat the purchaser of the patni has exercised his 
option of avoidance. 

“ It is now contended before us, upon the authority of the cases of 
Unnod a Churn Dass Biswas v. Mathura Nath Dass Biswas (I. L. E. 4 
Cal., 860 ; s.c. 4 C. L. B. 6), and Mohini Chunder Mozumdar v. Jotirmoy 
Ghosc (4 C. L. E., 422), that this decision is wrong, and that the Subor- 
dinate Judge should have hold that the effect of the sale was to avoid 
the darpatni, irrespective of any act of the purchaser. The question is 
one of some intricacy and the decisions of this Court are conflicting. A sale 
for arrears of revenue and a sale for arrears of rent have, on many occa- 
sions, been regarded as analogous ; and in considering the consequences of a 
sale for arrears of rent, an argument has been drawn from the consequences 
of a sale for arrears of revenue. In the case of Banec Burnomoyee v. Buteesh 
Chunder Roy (10 Moore’s I. A., 123; S. c. 2 W. E., P. 0., 14), their Lordships of 
the Privy Council say, LHere his Lordslyp quoted from 10 Moore’s I. A., pp. 143 

to’ 147 : “ Upon [ 685 ] the argument before their Lordships” “ According 

to usages and rate of the Parganas. ”] 

“ The case just referred to was followed by the case of Khajah Assanoollah 
V. Ohhoy Chunder Boy (13 Moore’s I. A., 317), and this latter case is discuss- 
edin the case of Kazee Munshee Aftabooddeen Mahomed v. Sanioolla (23 W. E., 
245). Then comes the case of Baja Buttya Barun Ghosal v. Mahesh Chandra 
Hitter (2 B. L. E., P. C., 30 : 11 W. E., P. C., 10). In this case the principle 
laid down in the case of Ranee Bnniomoyee was applied to a sale under the 
subsequent Eogulation XI of 1822 ; and it was laid down that the option of 
avoidance was to be exercised within a reasonable ttme. The language of 
s. 30 of Eegulation XI of 1822 was : “ All tenures which may have originated 

with the defaulter or his predecessoi s, <fcc shall be liable to be avoided and 

annulled by the purchaser, <&c.” To the same effect is the case of Tara Chand 
Butt V. Mussammut Wakenoonnissa Bibce (7 W. E., 91), which was also 
decided upon s. 30 of Eegulation XI of 1822. In tlie case of Koylash Chunder 
Butt \\ JnbuY All 29), the same principle was extended to sales 

under s. 37 of Act XT of 1859, and it was further held that the assignee of a 
purchaser may exercise the power of avoidance. Tlie language of s. 37 of Act 

XI of 1859 is : “ The purchaser shall acquire the estate free from all 

incumbrances which may have been imposed upon it after the time of settle- 
ment, and shall be entitled to avoid and annul all under-tenures and forth- 
with to eject all under-tenants with the following exceptions.” The same 
language “ acquire it free of all incumbrances ” is used in s. 66 of Beng. Act 
YIII of 1869. 
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“ In the case of Madhusudan Kundu v. Bam Dhan Ganguli (3 B. L. R., A, 
C. 431 ; 12 W. R., 383), the same principle was extended to patni sales. 
Mabkby, J., referring to the decision upon the Revenue Sale Law, said : “ It 
is true that these decisions turned upon words of the law not precisely similar 
to those of Regulation VIII of 1819, [ 686 ] s. 11, cl. 1, but it is clear to my 
mind that it would be impossible to put a construction upon that Regulation 
different from that put in those deci^ns on the Regulation of 1793, of 1822, 
and Beng. Act VI of 1862 which are Si in materia ; xnd I think it must 
now be taken as an established principle of law that no sales for arrears of rent 
have ipso facto the effect of cancelling tenures created by defaulting owners, 
but merely to give to the purchaser the power to do so if he thinks proper, 
which has not been done in this case.’* In the case of Gobind Ghunder 
Bose V. Alimooddeen (11 W. R., 160) the same principle was applied to a sale 
under Beng. Act VTTI of 186*5. Bayley, .J., there said : “ The expression 

used by the first Court is not that it finds that the intervenor was so in 
receipt of such rents, but to tiie effect that, even if he were, the plaintiff’s 
auction-purchase would over-ride every position that the intervenor might have 
under the law. In my opinion this is quite erroneous. Section 16, Beng. 
Act VIII of 186*5 enacts ‘ that the purchaser of an under-tenure, sold under 
this Act, shall acquire it free of all incumbrances which may have accrued 
thereon by any act of any holder of the said under-tenure, his represen atatives 
or assignees, unless the making of such incumbrances shall have been expressly 
vested in the holder by the written engagement under which his under-tenure 
was created, or by the subsequent written authority of tlie person who created 
it, his representatives or assignees.’ But it does not follow that without any 
act on the part of the auction -purchaser, or any notice of an intention to 
cancel a pre-existing miras tenure, an auction-purchaser might avoid any 
incumbrance. The real duty of the first Court, tl>ereforo, on Beckwith’s inter- 
vention, was to fix an issue and take evidence and try whether, firstly, at the 
time of the auction-purchase, Bockwitii, as dur-mirasdar of Kristo Jibun, was 
in actual receipt and enjoyment of the rents bond fide or not. This will include 
the question as to whether there was any notice given by the auction- 
purchaser of the cessation of Beckwith’s dur-rnaurasi right, and of the auction- 
phurchaser’s intention to exercise his right with reference to the provisions 
of 8. 16, Bong. Act VIII of 1865.” 

[687] ‘ ‘ Now, up to this case, there seems to have been a consensus of 
decision that the same principle applied to sales for arrears of revenue and sales 
for arrears of rent. But then come the cases of Unnoda Churn Bass Biswas v. 
Mothura Nath Dass Bisivas (I. L. R., 4 Cal. 860 ; s. c. 4 C. L. R., 6), and 
Mohini Ghundet' Mozumdar v. Jotinnoy Ghose (4 C. L. R., 422) in which a 
contrary view has been taken. In this conflict of decisions we refer the follow- 
ing questions to a Full Bench : — 

(1) Has a sale under ss. 59 and 60 of Beng. Act VIII 1869 the effect of 
avoiding incumbrances irrespective of any act done by the purchaser in order to 
the exercise of the right of avoidance V (2) Is an under-tenure an incumbrance 
within the meaning of s. 66 of Beng. Act VIII of 1869 ? With reference to 
the last question, it is to be observed that while the patni regulation provides 
expressly for incumbrances and under- tenures, s. 66 of Beng. Act VIII of 
1869 provides for incumbrances only. ” 

Baboo Nil Madhub Bose for the Appellants. 

No one appeared for the Respondents. 

The Judgment of the Full Bench was delivered by 

Garth, C. J. — In answer to the questions referred to us, I think that an 
under-tenure is clearly an incumbrance within the meaning of s. 66 of the Rent 
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Law of 1869, and I also think that, for the purposes of this case, the effect of 
a sale for arrears of revenue under Begulation YIII of 1819 is substantially the 
same as that of a sale for arrears of rent under s. 37 of th^ Bent Law. In 
either case the under-tenures are not ipso facto avoided by the sale, but are 
voidable only at the option of the purchasers. 

In the case of Unnoda Churn Dass Biswas v. Mothura Nath Dass Biswas 
(I.L.B.,4 Cal., 860; s. c. 4 O.L. B. 6). t^>p question which we have now to decide 
hardly considered. That case came up on appeal before my learned brothers 
and myself from a decision of Mr. Justice Markby and Mr. Justice Prinsep, 
who had diiVerod as to the time within which a purchaser under the Bent 
Law was bound to bring a suit to cancel an under- tenure. 

[688] Mr. Justice Markby thought that the purchaser, in order to entitle 
himself to sue, must give some notice of hip intention to cancel the under- 
tenure within a reasonable time after the sale. Mr. Justice Prinsep was of 
opinion that the purchaser was not bound to give any notice; and that what was 
a reasonable time for cancelling the under tenure had been defined by Art. 120* 
of the Limitation Act of 1871. 

In this T agreed with my brother PRINSEP, and all that we really decided 
in that case, so far as I am aware, was. that it is not necessary, for the purpose 
of «avoicling an under-tenure or other incumbrance, that the purchaser should 
give any notice, or to do any act before bringing his suit ; and that his suit 
must he brought within the time prescribed by the Limitation Act. 

I fear, however, that my own judgment in that case was not as carefully 
worded as it ought to have been, and that it may have led to an impression, 
which appears to have been acted upon in subsequent cases, that we intended 
to lay down as law, that under s. 37 of the Bent Law incumbrances including 
under- tenures were absolutely avoided by the sale. 

I consider the view of the learned Judges who referred this case to be 
quite correct, namely, that for the purpose of the question which we have to 
determine, the same ])rincip]e applies to sales of arrears of rent as to sales for 
arrears of revenue, and that both are only voidable at the option of the 
purchaser. 

The appeals, therefore, in all the cases depending upon our decision will 
be dismissed. 

Appeals dismissed. 


NOTES. 

[NOTICE BEFORE SUIT TO AVOID UNDER-TENURES, UNNECESSARY— 

See also (1898) 2 C.W.N. 229 (283) ; (1903) 31 Cal. 393 ; (1907) 6 C.L.J. 472 (484) ; 
(190G) 7 C.L.J. 191 ; (1910) 37 Cal., 559 : 14 C.W.N. 849 : 11 C.L.J. 603 : G I.C. 69; 
11 I.C. 85.] 


• [ Art. 120 


Description of suit. 

1 Period of 

! limitation. 

Time when period begins to run. 

To avoid incumbrancea or under- 
tenurcH in a patni taluq or other saleable 
tenure sold for arrears of rent, the 
taluq or tenure being by virtue of auch 
sale, freed from incumbrances and 
under-tenures. i 

Twelve years ... 

When the sale becomes final 
and conclusive.] 

1 
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[ =18 C.L.R. 108 ] 

[689] SMALL CAUSE COUBT REPERBNOB. 

The 9th March, 1883, 

Present : 

Sir Richard Garth, Kt. Chief Justice, and Mr. Justice Wilson. 

H. Mackintosh 
versus 

C. Crow and another.'*'* 

H. Mackintosh 
versus 

G. C. Gore and another. 

Interest — Promissory Note- -Failure to pay on due date — Enhanced rate of 
interest — Penalty — Breach of contract. 

Where money is borrowed under a contract for repayment with interest on a certain day, 
and the contract stipulates that if the money is not paid at the due date it shall theiiceforth 
oarry interest at an enhanced rate, such a stipulauon is not a penalty, and the enbancod 
rate agreed to be paid may be recovered in its entirety. 

Mackintosh v. Hunt (I.L.R., ‘2 Cal., 202) followed ; Rrtiwidnr v. Bu AH Khan (I.L. 
R., 3 All., 2G0) considered. 

This was a reference in two cases lioard by the Second Judge of the 
Calcutta Court of Small Causes. The material portions of the reference are 
as follows : — 

This is a suit brought by the plaintiff to recover from the defendants 
Rs. 190 on a promissory note, dated 2pth December 1877, whicl^ is in these 
terms : — 

“ On the 3rd March 1878, we jointly and severally as principals promise 
to pay Mr. II. Mackintosh, or order, the sum of Rs. 50 for value received 
allowing him a discount to due date out of it Rs. 10 as agi’eed upon previously. 
Should we neglect or fail to pay or delay payment of tlie amount beyond due 
date, it shall carry interest from duo 'date to date of final payment at the rate 
of ton per cent, per mensem.” 

The note is for Rs. 50, from which was deducted Rs. 10 as discount at 
the time the loan was given, so that Rs. 40 was all that the defendants 
received. They have already paid Rs. 110 towards interest, and the present 
claim is for Rs. 50 as principal and Rs. 140 as interest, making a total of 
Rs. 190. The amount of interest on a loan of Rs. 50 or more, properly 
speaking Rs. 40, which has already been paid and is still payable, [690] is Rs. 
240, which is six times the actual amount of the loan : and the contention is 
that the amount of interest claimed after due date of the note is a penalty, and 
that as such the Court has a discretionary power to award a reasonable rate 
of interest, and that if the Court exercise this discretion, there would be found 
nothing due to the plaintiff. A further plea of fraud in the original contract 
has^also been raised, of which no evidence has been given. 

The defendants’ pleader relies, in support of his argument, upon the 
following authorities : — Rajah Baroda Kaiit Boy v. Bhagivan Dass (I.L.R., 1 

* Small Cause Court Reference No. 7 of 1882, from orders made by Baboo Koonjo Lall 
Banner jee, Second Judge of the Presidency Small Cause Court, Calcutta, dated the 1st of 
July 1882. 
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All., 344) ; Din Dayal Lall v. Hetnarain Singh (I. L. E., 2 Cal., 41) ; Cook 
V. Fowler (L. R., 7 H. L.. 27) ; Ghuhar Mai v. Mir (I. L. R., 2 All, 715) ; 
Mazhar Ali Khan v. Sardar Mai (I.L.R., 2 All, 769) ; Bansidhar v. Du Ali 
Khan (I. L. E., 3 All, 260) ; Khurrani Singh v. Bhatvani Baksh (I. L. R., 3 
All, 440). 

These authorities, except Din Dayal Lall v. Hetnarain Singh and Cook v. 
Fowler, and some others, fully support the view contended for. The question 
whether the stipulation for payment of a hi^jher defaulting rate of interest is a 
penalty or interest, has at times been viewed in different lights by the highest 
Courts in India. Mr. Justice Holloway, in Adanhy Ramachandra Row v. 
Indukuri Appolarajti Gant (2 Mad. H. C., 351), in an exhaustive judgment 
has ruled that the higher rate is not a penalty, but liquidated damages. 
While in Motoji Bin Ratanji v. Shekh Husen (6 Bom. H. 0., A. C., 8), and 
Pawa Nagaj v. Govind Ramji (10 Bom. II. C., 382), the Bombay High 
Court has held that the increased rate of interest is a penalty. Then again in 
Mackintosh v. Hunt (I.L.R., 2 Cal, 202) referred by the First Judge of 
this Court in a suit on a promissory note, which was worded exactly as the 
present instrument is, and in which the question whether the higher rate of 
interest was a penalty or interest was directly put by the learned Judge, the 
High Court (His Lordship the present Chief Justice and Mr. Justice MacpHER- 
SON) decided that it was not a penalty but interest. But in another case 
Bichook Nath Panday v. Ra7n Lochnn Singh (11 B.L.R., 135^ Mr. Justice 
PONTIFEX has held that a stipulation to pay the higher rate of interest on a 
default being made in payment of a smaller rate is a penalty. This view has 
been clearly shown to be quite in accordance with the principle laid down by 
Tindal, C.J., in the well-known case of Kemble v. Farren (6 Bing. 141), 
which, I believe, first laid down the rule that when a larger sum at once 
became due on failure to make payment of a smaller sum, the former is a penalty. 

[691] Mackintosh v. Hunt was deeided on the 18th July 1877, or nearly 
five years ago. Since then the Judges of the Allahabad High Court, in four 
successive cases, have held that the higher rate of interest payable in default 
of the payment of the principal with the lower rate of interest is a penalty, and 
they accordingly reduced the rate. These cases are Ghuhar Mai v. Mir (I. L. 
R., 2 All, 715) ; Kazhar Ali Khan v. Sardar Mai (I. L. R., 2 All, 769) ; 
Bansidhar v. Bu Ali Khan (I. L. R., 3 All, 260) ; Khurram Singh v. Bhawani 
Baksh (I. L. R., 3 All, 440) ; and Kharag Singh v. Bhola Nath (I. L. R., 4 All, 8). 

In the other case the promissory note runs as follows : — 

“ We jointly and severally as principals promise to pay Mr. H. 
Mackintosh, or order, in Calcutta the sum of rupees one hundred in the 
following manner, for value received allowing him a discount to the due date 
of the instalments out of it as agreed upon previously. 


The instalments to be paid thus : — 





On the 12th July 1880 

... Rs. 

10 

0 

0 

On the 12th August 1880 

... ,, 

10 

0 

0 

On the 12th September 1880 

... ,, 

10 

0 

0 

On the 12th October 1880 

... ,, 

10 

0 

0 

On the 12th November 1880 

... ,, 

10 

0 

0 

On the 12th December 1880 

... ,, 

10 

0 

0 

On the 12th January 1881 

... ,1 

10 

0 

0 

On the 12th February 1881 . . 

... ,, 

10 

0 

0 

On the 12th March 1881 

... 1, 

10 

0 

0 

On the 12th April 1881 

... ,, 

10 

0 

0 
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“ Should we neglect or fail to pay or delay payment of any instalment 
beyond due date it shall carry interest from due date to date of final payment 
at the rate of (10) ten per cent, per mensem.’* 

The amount claimed is Bs. 275, of which Bs. 100 is principal and 175 
interest. The same objections have been raised in this case as in the other 
case, and treating the condition to pay a higher rate of interest as a penalty. 
I have directed a verdict to bo entered for the plaintiff for Bs. 117-8 ; allowing 
interest at twelve per cent, per annum from the date of the note. Both these 
judgments are contingent upon the opinion of the High Court. 

The question I respectfully submit is whether, under the circumstances of 
these cases and the facts found and the authorities quoted, I am right in 
treating the stipulation to pay the defaulting rate of interest at a higher rate 
as a penalty, and in decreeing interest at a reasonable rate. 

No one appeared to argue the reference. 

The Opinion of the Court (Gabth, C.J., and Wilson, J.) was delivered by 

[692] Wilson, J . — Two rules of law are established by the Legislature of 
this country : — 

First , — That a man is free to contract to pay any rate of interest that he 
chooses upon money borr()W6d ; and the Courts must enforce .it against him. 
Act XXVllI of 1855, 8. 2'*', and thero is nothing to hinder his agreeing with 
regard to the future as well as the present. He may contract to pay no 
interest at present, but interest hereafter ; or to pay one rate of interest now, 
and a higher or lower rate hereafter. 

Secondly , — By s. 74 of the Contract Act, “ when a contract has been 
broken, if a sum is named in the contratit as the amount to be paid in case of 
such broach, the party complaining of such breach is entitled, whether or not 
actual damage is proved to have been caused thereby, to receive from the party, 
who has broken the contract, reasonable compensation not exceeding the 
amount so named.” This section, it will be observed, does away with the 
distinction between a penalty and liquidated damages and this must be borne 
in mind in dealing with cases decided before the Contract Act, many of which 
turned upon this distinction. Under this section, whether a sum would 
formerly have been held a penalty or liquidated damages, if it be named in the 
contract as the amount to be paid in case of breach, it is to be treated, much 
as a penalty was before, as the maximum limit of damages. 

The contracts now before us are two, which are substantially similar in 
their terms. It is suilicient to set out one. (His Lordship read the note set 
out at page 689 ante,) 

The question is, whether tliis note not having been paid at the due date, 
the plaintiff can recover interest at the rate stipulated for after due date. And 
to answer this question we must say under which of the two rules of law 
referred to this contract falls. 


* [Sec. 2 : — In any suit in which interest is recoverable, the amount shall be adjudged or 
What rate of interest decreed by the Court at the rate (if any) agreed upon by the 
shall be decreed by the 
Court in any suit. 


parties ; and if no rate shall have been agreed upon, at such rate 
as the Court shall deem reasonable.] 
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Of course, tlie use of the word interdsi does not conclude the case. The 
substance of the transaction must be looked to ; and many cases have occurred 
in which what has been called interest has been held to be a penalty under 
the old law, or to fall under s. 74 of tiio new. 

[ 693 ] Thus in many cases the provision has been, that in case of default 
in payment on the duo date, an increased rate of interest shall be payable from 
the date of the contract. Such a provision was formerly a penalty, and is now 
within 8. 74. This was the case in liasaji bin Davlaji v. Sayana bin Sogdu 
(6 Bom. H. C. A. C. 7) ; Mazhar AH Khan v. Sardr Mai (T. L. R., 2 AIL, 769) ; 
and in a recent case before FlKLl), J., and myself, Muthiira Persad Singh v. 
Luggun Kooer {ante, p, 61/5). 

In anotiior class of cases tlie contract has been one of loan for a term 
certain, with a provision that, if default be made in payment of interest, or of 
an instalment of principal, tlio whole shall boar an increased rate of interest. 
This was tho nature of the contract in Motoji bin Ratnaji v. Shekh Husen (Q 
Bom. II. C.A.C. 8), and in a recent case before MACLEAN, J., and myself, R. A. 
No. 99 of 1881. 

In Bichook Nath Panday v. Ram Lochnn Singh (11 B. L. R., 135 j and in 
Khurram Singh v. Bhawani Haksh (l.L.R., 3 All., 440) both these circumstances 
appear. In Pava Nagaji v. Gooind Ramji (10 Bora. H. Cl., 382), the terms 
of the contract do not clearly appear from tho report. But in the judgment it 
is said tliat tho case of Motoji bin Ratnaji v. Shekh Hiisen (6 Bom. H. G. A. C. 
8) was precisely in point. At any rate the case was not decided under the 
section with which we have now to deal. 

In all such cases this element is present, that by tho terras of the contract 
a sum is mado payable by reason of the breach, capable of calculation at the 
time of the breach, and payable in all events, though in the second class of 
cases the payment is spread over a term. 

. But where, as here, the contract is merely, that if the money is not paid 
at the due date, it shall thenceforth carry interest at an enhanced rate, I do 
not see how it can bo said that there is any sum named as to be paid in case 
of breach. No one can say at the time of the broach what the sum will be. It 
depends entirely on tho time for which tho borrower finds it convenient to re- 
tain the use of the money. It is a fresli sum becoming due [ 694 ] month by 
month, or as tho case may be, for a now consideration. And, in ray opinion, 
the case falls under the first rule of law above mentioned, not under the second. 
This view of the law was acted upon by this Court in Mackintosh v. Hunt (I. 
L. R., 2 Cal., 202). 

A case is referred to by the learned Judge of tho Small Cause Court, which 
may seem to conflict with this view. Bansidhar v. Bn AH Khan was decided 
by a Full Bench of the Allahabad Court. The facts of the case were very 
peculiar. Tho document in question was dated the 9th November ; it acknow- 
ledged a loan of Rs. 50, to be repaid in four days, on tho -13 th November, and 
added “ in the event of default he shall pay interest at the r.^te of Re. 1 per diem.” 
The Court held that this last provision was a penalty. Stijabt, C. J., says that 
he regards it as a penalty, and StraKtHT, J., delivering the judgment of the rest 
of the Court, explains the view somewhat more fully, saying that, looking at 
the entire instrument, the parties intended, when they spoke of interest, a 
penalty for each day’s default in payment of the principal sum. If I rightly 
apprehend the principle of that decision it is based on the view that the provi- 
sion as to interest was intended not to regulate the terms on which the loan 
was to continue, but to prevent tho continuance of tho loan, by imposing a 
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penalty of Be. 1 for the first default and treating each day’s further delay as a 
new default, for which a new penalty should be payable. So regarded, the 
decision is not inconsistent with the view which 1 take of this case. 

I would answer the question referred to us in the negative. 

Garth, C.J. — I agree. 


[=12 C.L.R.440] 

[693] APPELLATE CIVIL. 


The 19th June, 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and ^Ir. Justice Field. 

Shyam Chand Koondoo Defendant 

versus 

The Land Mortgage Bank of India, Limited Plaintiff. " 


Sale in execution of decree — Mifjht to sue for damaijes — Mesne profits '-Civil 
Procedure Code {1877), s, 288, cl, 00. 

The right to sue for lucsnc profits is a " right to sue for daniiigos " within the meaning 
of s. 266, Cl. («) of the Code of Civil Procedure, and therefore cannot be sold in execution of 
decree. 

Where, therefore, the plaintiil purchased the right to sue for mesne profits at a sale in 
execution of a decree. Held that a suit by him to enforce the right was not maintainable. 

Baboo Grija Sunhur Mozoomdar for the Appellant. 

Baboo Chwider Madhub Ghose for the Respondent. 

The facts are sufficiently stated in the Judgment of the Court (Garth, G.J., 
and Field, J.), which was delivered by 

Field, J. — The Land Mortgage Bank of India is the plaintiff. The facts 
of the case are apparently somewhac comi^licated, but when they are under- 
stood, they really present no difficulty. The defendant No. 1, Shyam Chand 
Koondoo, was the 8-anrias proprietor of a patni taluk, lot Buradakundi, and as 
the result of certain litigation, to which I shall presently refer, the defendant 
No. 2, Durga Churn Shaha, was the proprietor of the other moiety of the same 
patni. 

* Appeal from Appellate Decree, No. 1830 of 1881, against the decree of P. W. V, Peter- 
son, Esq., Judge of Jessorc, dated the I5th Juno 1881, modifying the decree of Baboo Keda- 
resswar Boy, Subordinate Judge of that District, dated the 27th September 1880. 


4 CAL.— 149 
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Durga Churn Shaha, on the 8th of March 1872, mortgaged his 8-anna8 
share to the Bank. The mortgage debt not having been discharged, the Bank 
took steps upon the mortgage bond, and having obtained a decree was about to 
bring the 8-annas share belonging to Durga Churn Shaha to sale, when one 
Shoshi Bhoosan Shaha came in and preferred a claim, alleging a title in him- 
self to [696] half of Durga Churn Shaha’s moiety, that is, a 4-annas share of 
the entire patni. 

This claim was at the time successful, and in consequence the Bank, 
abstaining from the further execution of their decree, brought a suit to have a 
declaration of Durga Churn Shaha’s title to the entire moiety of the patni. 

Tliis suit w IS ultimately successful ; meanwhile, however, the defendant 
No. 1, Shyam Cliand Koondoo, executed a decree against Shoshi Bhoosan 
Shaha, the successful objector ; and liaving brought to sale the disputed 
4-annaB share of the ])atni taluk, himself purchased it on the 7th of June 1876. 

The Bank being successful in the suit brought by it to have a declaration 
of Durga Churn Shaha’s title to the disputed 4-annas share, was about to exe- 
cute its original decree, but the patni was now allowed to fall into arrears of 
rent, and was in consequence brought to sale under the provisions of Regula- 
tion VIII of 1819. 

This sale realized a gross sum of Rs. 26,600 : deducting from this 
Rs. 5,019-18-3, being the amount of rent due to the zamindar, and Rs. 266-1-3, 
the amount of auction fees to which the (lovernment was entitled, there 
remained a balance of Rs. 21,314-1-6, being the surplus sale proceeds. Of this 
amount, Shyam Chand Koondoo took from tlie Collectorate one moiety, which 
represented tlie 8-annas share of the patni, which, without dispute, belonged 
to him. The other moiety has been taken by the Bank, in consequence of 
their having successfully made out a title to Durga Churn Shaha’s moiety. 

The present suit has been brought to recover, first, mesne profits for the 
period during which Shoshi Bhoosan Shaha and the defendant No. 1, who 
subsequently purchased his interest, were in wrongful possession of the disputed 
4-annas share, and also a sum of Rs. 1,254, which represents the rent due 
for the disputed 4-annas share during the period of arroar, in consequence of 
which arrear the summary sale took place under the Regulation. 

The Bank bases its claim to the recovery of mesne profits upon the alle- 
gation that in execution of a decree the Bank purchased the right of Durga 
Churn Shaha, tlie defendant No. 2, to recover [697] damages for the period of 
the wrongful possession of Shoshi Bhodsan Shaha and Shyam Chand Koondoo. 

Upon the hearing of this appeal, it appeared to us that the cause of action 
thus alleged will not entitle the Bank to recover. 

Under the provisions of s. 266 of the Code of Civil Procedure, certain 
property therein specified may be sold in execution of a decree for money. The 
proviso to that section excepts certain items, and, amongst those items, we 
find in clause {e), “ mere rights to sue for damages.” 

Now there can be no doubt that mesne profits are damages ; and this being 
so, it appears to us that Durga Churn Shaha’s right to sue for these damages 
could not have been sold in execution, and that therefore the plaintifff having 
purchased that right, has taken nothing upon which he can base a cause of 
action capable of being maintained in a Court of Justice. 
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Then as to the sum of Bs. 1,254 for rent, we think that this sum also 
represents the profits of the property appropriated by the person in wrongful 
possession. No doubt the sum ought to have been paid as rent ; and inasmuch 
as it was not paid as rent, and so never reached the hands of the zamindar, we 
think that the plaintiff cannot, by giving the defendant credit in that portion 
of his claim which is concerned with mesne profits, alter the character of this 
particular item of claim. 

It has been contended before us that this particular sum ought to be 
regarded as representing the disputed 4-annas share of the property. No doubt, 
when property to which a person has successfully set up a title is sold other- 
wise than by private sale, pending his litigation, and surplus sale proceeds 
remain in the hands of the Civil Court, those surplus sale proceeds are property 
regarded as representing the immoveable property; but it appears to us that the 
present case does not fall within this principle. The sum of Bs. 1,254 never 
did, in the hands of the Collector,* represent surplus sale proceeds, because the 
zamindar was entitled to take this amount out of the gross sum of Bs. 26,600 
realized, and this amount is not included in, and docs not constitute any 
portion of the remainder, Bs. 21,314-1-6, which alone, in the hands of the 
Collector, can be regarded as surplus sale proceeds. 

[698] Such are the facts of the case ; but it appears to us that, although 
the plaintiff may have misconceived the cause of action, the equity of the case 
is on his side, and under these circumstances we will allow the appeal to stand 
over until Monday next, with a view to consider any application that may be 
made to us for the amendment of the plaint. We reserve the question of costs. 

Subsequently the following order was made : — 

The respondent is allowed to amend the plaint as prayed. The case will 
be sent back to the Court of First Instance to be tried de novo on the plaint so 
amended, upon the plaintiffs paying to the defendant the costs incurred by 
him in all the Courts on the amount claimed, less the sum in respect of which 
the amendment is allowed. 

The costs in regard to the sum as to which the amendment is allowed 
will abide the result of the trial hereby directed. 

Case remanded. 


NOTES. 

[AVENOMENT BY APPELLATE C0URT-> 

See also 37 Cal., 229 P.C., which affirmed 5 C.W.N. 273 ; 22 Cal., 092 ; 11 M.t.A. 468 ; 
2 L.B.R. 4 (7) ; as to when amendment is permitted, see also (1903) 5 Bom. L.K. 329 ; 5 
Bom. 496 ; 5 Bom. at 613, 614.] 
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[9 Cal. 698^=12 C.L.R. : 

APPELLATE CIVIL. 


The 6th December, 18S2. 

Present : 

Mr. Justice Mitter and Mb. Justice Norris. 


Lutchmeeput Singh Plaintiff 

versus 

Sadaulla Nushyo and others Defendants.'' 


Limitation Act ( XV of 1877), s. 26 — Dispossession — Fishery — Custom — Suit 
to restrain fishinq in certain Bhils. 

In a suit to rostr.iin the defendants from fishing in certain bhils, which admittedly 
belonged to the plaintiff’s zamiiidari, it appeared that the plaintiff had lot out some of the bhils 
to ijaradars who had sued the defendants for the price of fish taken by them from the bhils, 
and that the suit had been dismissed, on the ground that the defendants, in common with 
other inhabitants of the villages in the zamindari, had acquired a prescriptive right to fish in 
the bhils. The defendants contended that they had been in possession of the bhils for more 
thaa 12 years, and that they had a prescriptive right to fish therein, under a custom accord- 
ing to which all the inhabitants of the zamindari had the right ot fishing. 

Held, that the mere fact that the defendants had trespassed and had misappropriated fish 
did not amount to a dispossession of the plaintiff, and that the suit was not barred by limi- 
tation. 

[699] Parbutty Nath Roy Chowdhry v. Miidho Parw (I. L. B., 3 Cal., 276) 
distinguished. 

lleld, also, that no prescriptive right of fishery had been acquired under s. 26 of the 
Limitation Act,t «ind that the custom alleged could not, on the ground that it was unreason- 
able, be treated as valid. 

Lord Rivers v. Adams (L. R. 3 Ex. D., .SCI) followed. 

Baboo Rashbehary OhosQ and Baboo Sreenath Dass for the Appellant. 
Baboo Chunder Madhub Ghosc and Baboo Hurry Mohun Chuckerbutty for 
the Bespondents. 


• Appeal from Appellate Decre«j, No. 2156 of 1880, against the decree of J. R. Hallett, 
Esfp, Otficiatiiig Judge of Bungpore, dated the 25th June 1880, aflirniing the decree of Baboo 
Bhugwan Chunder Chuckerbutty, Subordinate Judge of that District, dated the 20ih March 
1880. 

t[Sec. 26 : — Where the access and use of light or air to and for any building have boon 
peaceably on joyed therewith, as an easement, and as of right 
Acquisition of right to without interruption, and for twenty years, and where any way 
easements. or water-course, or the use of any water or any other easement 

(whether affirmative or negative) has been peaceably and openly 
enjoyed by any person claiming title thereto as an easement and .s of right without 
interruption, and for twenty years, the right to such accass and the use of light or air, way, 
water-course, use of water, or other easement, shall be absolute and iiidefcasiblo. 

Each of the said periods of twenty years sliall be taken to bo a period ending within 
two years next before the institution of the suit wherein the claim to which such peri^ 
relates is contested. 

Explanaiim : — Nothing is an interruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or enjoyment by reason of an 
obstruction by the net of some person other than the claimant, and unless such obstruction 
is submitted t«» or acquiesced in for one year after the claimant has notice thereof and 
of the person making or authorizing the same to be made.] 
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The facts of this case sufficiently appear from the Judgment of the Court 
(Hitter and Norris, JJ.) which was delivered by 

Mittert J. — The plaintiff is the patnidar of Pergunnah Batasone. The 
defendants Nos. 1 to 9 are the inhabitants of Boopsi, the defendants Nos. 10 
and 11 are the inhabitants of Joroollahpore, and the defendants Nos. 12 and 13 
are the inhabitants of Manipore. The villages of Boopsi, Joroollahpore and 
Manipore appertain to the zamindari of Pergunnah Batasone. 

The plaintiff’ brought this suit praying for an injunction against the defen- 
dants to restrain them from fishing in certain hhils set out in the shedule to 
the plaint, and for a declaration that they had no riglit of fishing in the afore- 
said hhils. 

The grounds of action stated in the plaint are, that the hhils in question 
appertain to the zamindari of Pergunnah Batasone, of which the plaintiff is the 
patnidar ; that the plaintiff is in possession of the fishery right in the said 
hhils ; that out of these hhils, hhils Kendra and others, named in the second 
paragraph of the plaint, wore let out in ijara to Kholie Mahomed and Deve 
Nushyo for three years, from 1283 to 1285 (1876 to 1878) ; that during the 
term of this ijara lease the defendants, in the months of Falgoon and 
Cheyt 1283 (February and March 1877), without the permission of the 
ijaradars, having caught and taken away fish from these hhils, the said ijara- 
dars brought a suit for damages against them ; that in that suit it was held by 
the Courts that the defendants, in common with the inhabitants of the villages 
mentioned above, had a prescriptive right to catch fish in tliese hhils, [ 700 ] 
using for the purpose certain specified ffsh traps ; that the defendants are still 
continuing to fish in these hhils in the manner stated above ; that they have 
no right of fishing in these hhils, the julkur right in which is owned and held 
by the plaintiff. 

The prayers mentioned above were based upon these allegations. 

The defendants in their written st&tement stated that the plaintiff’ did not 
possess any julkur right in these bhils ; tliat neither he nor his predecessor in 
title ever held the possession of julkur riglit in them ; that the defendants and 
other tenants of Pergunnah Batasone and the tenants of Pergunnahs Koondi 
and others had been in possession of the aforesaid julkur right under an adverse 
title for more than twelve years ; that the tenants of those peigunnahs had 
exercised their right of fishing in these bhils from time immemorial for genera- 
tion after generation. 

Upon these allegations the lower Courts substantially raised the following 
issues : (is^), is the suit barred by limitation; (2m/), Has the plaintiff’ any 
right in the disputed julkur ; (3rc/), Have the defendants in common with the 
tenantry of pergunnahs Batasone, Koondi, etc., any right to fish in the disputed 
julkur ; (4//t), Whether the defendants, in common with the tenantry of 
Batasone, Koondi, and other pergunnahs have any prescriptive right to fish in 
these bhils. 

The lower Courts have dismissed the plaintiff ’s suit. It is clear from the 
judgments that the pLaintiff’ is the owner of the disputed bhils. TJiis fact was 
admitted. The lower Courts, however, liavo laid some stress upon the fact 
which they find, viz,^ that the plaintiff does not pay the revenue of these bhils; 
but the fact that these bhils appertain to his zamindari being admitted, it seems 
to us incomprehensible how the lower Courts could come to the conclusion that 
no revenue was being paid for these bhils. The Bub-Judge refers to a Punch- 
sona paper in support of this finding. We Imve referred to that paper, and it 
is clear to us that it does not afford any ground whatsoever for the conclusion 


1189 ' 



IX.R. d Cal. 76i 


LUtCHMEEPUT SINGH V, 


based upon it. We must, therefore, decide this case, taking it as an admitted 
fact that the plaintiff is the owner of these bhiis. The second issue may be, 
therefore, dismissed from our consideration. 

[701] The lower Courts, it seems to us, have dismissed this suit upon the 
first and the fourth issues. The Sub- Judge based his decision simply upon the 
plea of limitation ; but the lower Appellate Court, while concurring with the 
decision of the Sub- Judge on the question of limitation, has based his judgment 
also upon the ground of the defendants having established their right of fishing 
by proscription. 

We arc of opinion that the decisions of the lower Courts upon both these 
questions are erroneous. In order to determine whether the plaintiff’s claim 
is barred by limitation or not, we must see what the finding of the lower Court 
upon this point is. The Sub-Judge says : — 

“ They (the defendants) liavo examined six witnesses, almost all of whom 
are aged between 50, 60, and 70 years, and prove beyond doubt that the defen- 
dants, including tlie people of the neighbourhood, have been fishing in the bhiis 
from their infancy, their knowledge extending since they came to sense when 
they were seven or eight yeai's old. It is also amply in evidence that there 
are shingadars in some of the villages adjacent to the bhiis, who, by the sound of 
their instrulnents called shinga, would invite the peojde in the vicinity, who 
would then assemble together and join in a body to catch fish in the bhiis, 
which the witnesses in this case have styled in the colloquial language the 
bowaet system of fishery.” In order to ascertain clearly what this finding really 
amounts to, we have referred to the witnesses upon whom the Sub-Judge 
relies. They, without any special reference to the defendants in this case, 
prove that the tenants of the pergunnahs mentioned above have been in the 
habit of fishing in these bhiis in the manner stated in the passage cited above. 
This does not, in our opinion, amount to a dispossession of the plaintiff, the 
owner of the bhiis. It cannot bo said that the defendants, upon the facts stated 
above,' are in wrongful possession of the bhiis. Unless it can bo shown that the 
acts of misappropriation of the fish were done by a person or defined number of 
persons, the acts of misappropriation, even if they have the effect of depriving 
the owner of a property wholly of its profits, would not constitute disposses- 
sion of the owner. Suppose from a field belonging to A, B and C[702J carry 
away the crops raised by him in one particular year, T) and K in the next year, 
and so on for any number of years — these acts can bo only looked upon as 
mere trespasses, giving to A a right of action for damages against the succes- 
sive trespassers, but in the eye of the law, the possession of A is not dis- 
continued, l)ecauso, it cannot bo said that any ascortainod persons, viz.^ B and 
G or D and E, are in wrongful possession of the property in question at any 
given time. You cannot say that an owner is out of possession unless you 
can say that a third party is in wrongful possession. 

Moreover, supposing that such a fluctuating body, as the tenants of certain 
pergunnahs, can be said to bo in wrongful possession of a property, still, until it 
is shown that the owner is excluded from the participation of the enjoyment 
of it, he cannot be said to be out of possession. 

For these reasons we are of opinion that the facts deposed to by the wit- 
nesses, upon whom tlie lower Courts roly, amount only to successive acts of 
trespass, and do not amount to a complete ouster of the plaintiff. 

A question similar to this was raised in Parbuiiy Nath Roy Chowdhry v. 
Mndho Faroe ([. L. R., 3 Cal., 276) ; but in that case the defendants were 
ascertained i)erBons wlio, under a claim of right, continuously exercised the 
right of taking fish from a bhil ; and it was held that they were in possession 
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for more than twelve years of an interest in land. Accordingly the claim of 
the plaintiff, who was the owner of the bhil, to restrain the defendants from 
exercising that right, was held to be barred by limitation. It is obvious that 
the distinction between that case and the present is, — that in tlie former some 
ascertained persons were proved to have been in adverse possession for more 
than twelve years of an interest in an immoveable property ; in the present 
case, it has been already shown that no defined and ascertained persons have 
been in continuous possession of the fishery right in these bhils. The plaintiff's 
claim is, therefore, not barred by limitation. 

The next question is, whether the defendants have established a prescriptive 
right to this fishery right. The learned pleader for the respondents upon this 
point has relied upon s. 26 of the [703] present Limitation Act. That section 
requires that any easement which is claimed (aright of fisliery has been held now 
to be an easement under the present Limitation Act) — see Chundee Chum Roy 
’v. Shib Chunder Mundul (I. L. B. 5 Cal., 945 ; G C. L. B., 269) must be 
shewn to have been peaceably and openly enjoyed by any person claiming 
title thereto, etc., etc. For the reasons given above, it cannot be said that in 
this case that right was exercised by any person or persons. The section 
evidently requires that the same person or persons must be shewn to have 
exercised that right for a particular length of time. Then, again, from the 
length of user (a fact found by tlio lower Courts in favour of the defendants), 
it cannot be presumed that there was a grant by the Sovereign Power. It 
seems to us that the presumption of a grant is impossible ; because in this 
case it cannot be shewn that there was some ascertained grantee or grantees. 
The Subordinate Judge was of opinion that tlie tenants of the several per- 
gunnahs, in whose favour the right in question is claimed, must be considered 
to constitute a unit, — that is to say, he considers tliat they form a corporate 
body. We fail to see any tangible ground for this assumption. For instance, 
it may be that such a grant may be presumed in favour of a village community 
if such community be shewn to posses^ all the essentials of a corporate body ; 
but we do not see any reason suggested by any evidence on the record which can 
support the conclusion that the tenants of the different porgunnahs, in whose 
favour the right in question is claimed, form anything like a coporate body. 
This point in the defence must, therefore, also fail. 

This disposes of the grounds upon which tlie lower Courts’ decisions 
are based. There remains to consider whether the right, set up by the 
defendants, can have for its basis a valid existing custom. It seems to us 
that it is unnecessary to enquire whether such a custom as the one set up by 
the defendants, has boon established by the evidence. Because, supposing 
that it has boon established, in our opinion, it cannot be treated as a valid 
custom on the ground of its unreasonableness. According to the custom set 
up, there is no limitation to the number of persons entitled to enjoy it. The 
tenantry may increase to any number, so that [701] according to this custom, 
an unlimited number of persons can take away the profits of a private pro- 
perty, and that nothing may bo loft to the owner. If the defendants are 
entitled to exorcise the right of fishery in the way stated by them, they may 
take away the whole of the fish stocked in the bhils, leaving nothing for the 
plaintiff, who is admittedly the owner of them. Such a custom as this does 
not seem to be reasonable. ' We are, therefore, of opinion that it ought to be 
rejected as invalid. 

Upon these questions of custom and prescriptive right, there is the case of 
Lord Rivers w, Adams (L. B. 3 Ex. D., 361), which is exactly in point. It is 
true that we are not absolutely bound by the authority of this case, but if the 
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grounds upon which the decision is based he founded upon natural justicOp 
we would be fully justified in following it. On an examination of the reasons 
given by the Court in that case it will appear that they are not peculiar to any 
country or any particular state of society, but they are in conformity with the 
dictates of natural justice. 

We are, therefore, of opinion that the decisions of the lower Courts are 
erroneous and should bo reversed. We reverse thorn accordingly and decree 
the plaintiff’s suit with costs in all the Courts. 

Appeal alloioed. 


NOTES. 

[ CUSTOMARY RIGHT-REASONABLENESS- 

“ Tho criterion of ‘ reasoiinbleiiess ’ by which the case of Luichvwepiit Sitigh v. SadauUa 
(9 Cal. 698) was decided, may have been a good one as regards tho alleged right of an inde- 
finite number of persons to fish in the bhils of a private owner ; but it cannot be extended as 
a matter of law to all customs ; for, as shown in Hall v. Nottingham, a custom may be good 
though its exercise may have the effex-t of depriving the owner of the soil of the whole use 
and enjoyment of his property. ” — (1889) ‘23 Bom. 666 at 672 1 Bom. L. R. 170. In this case 

tho right of burial was successfully established. Compare also the following observations of the 
Privy Council in (1903) 31 Cal. 503: 8C.W.N. 425. ‘They averred that from time immemorial 
they and their prcdecc^ssors had enjoyed the right of pasturage over tho waste lands of the 
villages, to which they belonged, and, in some eases, over waste lands of adjoining villages, 
It appears to their Lordships that on proof of the fact of enjoyment from time immemorial 
there could be no dillicnltv in the way of the Court finding a legal origin for tho right 
claimed. Unfortunately, however, both in the Munsiff’s Court, and in the Court of the 
Subordinate Judge, the question was overlaid, and in some measure obscured, bj’’ copious 
references to English authorities, and by the application of principles or doctrines more or 
loss refined, founded on legal conceptions not altoegthcr in harmony with Eastern notions.* 

As regard (juantitatue limits. See (1907) 6 C.L.J., 218 (222) ; (1899) 1 Bom. L. R. 499; 
(1909) 14 C.W.N. 15(17). 

II. ACQUISITION BY PRESCRIPTION— 

On this subject of acquisition by pre.sciiption, see also (1903) 31 Cal. 397 ; (1889) 14 
Bom. 213 (220) 


[9 Gal. 704 : 10 I.A. 89 : 12 G.L.R. 393 7 Ind. Jup. 215 : Sar. P.C.J. 419] 

PRIVY COUNCIL. 

The November, 1882 , 

Present : 

Lord Fitzgerald, Sir R. Peacock, Sir R. P. Collier, Sir R. Couch, 

AND Sir a. Hobhouse. 


Omrao Begum and another Plaintiffs 

and 

The Government of India and another Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 


Jurisdiction of Commissioners appointed under the Nawah Nazim's Debts' 

Act (xviiofisrs). 

The Commis-sioners apx)ointed under the Nawab Nazim’s Debts Act XVII of 1873, • 
having ascertained and certified that a certain zamindari was nizamut property, (i.e., held 
by the Go\ernment for the purpo.se of upholding tho dignity of the Nawab Nazim for the 
time being), the fact that [700] this property bad, before tho passing of the Act, been conveyed 

* An Act to provide for the liquidation of the debts of tho Nawab Nzim and for his 
protection from legal process. 
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by the Nawab Nazim tohiason, did not deprive the Commissioners of jurisdiction to deal 
with the question. The plain language of s. 12 of the Act is not controlled by any words in 
the preamble. 

A suit brought by a claimant against the Government and the grantee to recover the 
property, without the Nawab Nazim having been joined as a party, could not proceed. 

Appeal from a decree of the High Court, dated 26th April 1880, afl&rming 
a decree of the Judge of the Murshedabad District, dated 29th May 1878. 

The question raised on this appeal was whether the suit, out of which it 
had arisen, could proceed without the Nawab Nazim of Bengal having been 
made a party to it ; and this, again, depended uii whether the Commissioners 
appointed under the Nawab Nazim's Debts Act XVIT of 1873 had had jurisdic- 
tion to certify a zamindari to bo nizamut property. 

The appellants were the daughters of one Mehdi Ali Khan, who died on 
the 4th of January 186»5, and were entitled by Mahoinedan law to seven-eighths 
of his estate. He was the half brother of Amirannissa Begum, a deceased 
widow of a former Nawab Nazim. This widow had in her lifetime purchased a 
zamindari in the Murshedabad District, named l^irgana Gopinathpur, which 
she held, not in her own name, but in that of Mehdi x\li. On her death in 1858, 
a question arose as to whether the succession to her estate was to bo governed 
by the Mahornedan law, in which case Mehdi Ali would have succeeded to 
it, or by a custom alleged by the Nawab Nazim to the effect that the latter 
was the heir of every “ gaddinashin Begum,” or wife of a Nawab Nazim, such 
as Amirannissa had been. 

Mehdi Ali received maintenance from the Nawab Nazim, not taking the 
zamindari ; and on the 24th February 1858, ho and his wife executed a la-dawa- 
nama, or deed renouncing claim, receiving a grant by purwana from the Nawab 
to the effect that “ His Highness should grant to Mehdi Ali Khan and his heirs 
from generation to generation, Ks. 600 per month, upon condition that he 
should always remain submissive to*the Nawab and never depart from this 
arrangement. On the doatii of Mehdi Ali in 1865, an order was made, by the 
Magistrate having jurisdiction, [ 706 ] under s. 318" of the Criminal Procedure 
Code then in force, placing Gopinathirur in the possession of the present 
appellants. litigation followed, the Nawab Nazim obtaining a decree for the 
possession of Gopinathpur, on the ground that his was the better title, upheld 
on appeal both by the High Court at Calcutta and by order of Her Majesty in 
Council. According to the final judgment in that case given in 1875, their 
Lordships saw no reason to doubt that both Mehdi Ali and the Nawab at the 
time of the execution of the la-dawa-nama of 1858, and of the purwana, 
believed, bond fide, that the Nawab had a right to succeed to Amirannissa's 
estate ; and that those two instruments amounted to a valid contract by which 
the Nawab Nazim and Mehdi Ali were respectively bound, and they maintained 
the title of the former to Gopinathpur. Meantime, and some years before this 
judgment was given in his favour, viz,, on the lltli February 1869, the Nawab 
had made a gift of this zamindari to his second son Humayun Kader Mahomed 

* [Sec. 318 When any person, under the ago of sixteen years, is sentenced by any 
Criminal Court to imprisonment for any offence, such Court 
Confinement of youthful may direct that such offender, instead of being imprisoned in 
offenders in reformatories, the Criminal Jail, shall be confined in any reformatory esta- 
blished by the Local Government as a fit place for confinement, 
in which there are means of suitable discipline and of training in some branch of useful 
industry, or which is kept by a person willing to obey such rules as the Government 
prescribes with regard to the discipline and training of persons confined therein. 

All persons confined under this section shall be subject to the rules so prescribed by 
Government.] 


4 CAL.— 160 
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Ali Mirza Bahadur, commonly called Amir Saheb, the second respondent 
in this appeal. 

In 1870 the present appellants, alleging that the maintenance, Rs. 600 
per month, had not been paid, sued the Nawab Nazim for recovery of the 
estate of Aniirannissa, and also for arrears of the maintenance. They obtained 
a decree for the latter only to the amount of Rs. 50,000, confirmed by the 
High Court in 1872. 

On the 24th November 1873 the Nawab Nazim's Debts’ Act XVII of that 
year came into operation, and under it were appointed Commissioners having 
power to investigate claims against the estate of the Nawab Nazim, and to 
compel the attendance of witnesses for that ])iirp 08 e, with power to ascertain 
and certify what jewels and immoveable property were held by the Government 
of India for the purpose of upholding the dignity of the Nawab for the time 
being. 

(Section 11 of Act XVIT of 1873 enacts) : — 

“ No suit shall bo coniiiicnced or prosecuted, and no writ or process shall at any time be 
sued for against the person or property of the said Nawab Nazim, unless such suit bo com- 
menced, or such writ or process bo sued for with the consent of the Governor-General in 
Council, first had and obtained. 

“ Such consent shall be certified by the signature of one of the Secretaries to the Govern- 
ment of India, and every such signature shall be judicially noticed. 

“ And any suit wliich at any time shall have been or shall bo commenced, and any writ 
or process which at any time shall have been or shall be sued for against the person or 
property of the said Nawab Nazim, shall be of no effect unless and until the consent of the 
Governor-General in Council, certified in manner aforesaid, is obtained.” 

Section 12. - ” The Commissioners shall ascertain what jewels and immoveable property 
are held by the Government of India for the purpose of upholding the dignity of the Nawab 
Nazim for the tunc being, and shall certify the particulars of such jewels and property : and 
their finding thereon shall be binding and conclusive on all persons whomsoever.” 

[707] The present appellants then preferred a claim before the Commis- 
sioners, appointed under the .above Act, for Rs. 50,000, the amount of the 
decree which had been given in tlieir favour, but this claim, with one for further 
maintenance, was rejected. 

On the 10th May the Commissioners certified that all the properties of 
which the Nawiib Nazim had taken possession as heir of Amirannissa Begum, 
including Gobinathpur, became an app.anage of his office and state; that he 
could not convey them to any one else ; and that they were held by the 
Government of India for the purpose of upholding the dignity of the Nawab. 

The Government having refused L^ave to the present appellants to execute 
the decree of 1872 against the property of the Nawab Nazim, they brought 
this suit in 1877 in the District Court of Murshedabad. They claimed against 
the Government and Amir Saheb Rs. 60,969, the arrears of maintenance 
decreed, with further arrears up to date, asking in the alternative for a return 
of Gopinathpur, which had been charged (it was alleged) with the payment of 
the allowance. They alleged that it was bound in the hands of the person to 
whom it had passed, so that upon non-payment of the allowance, it was 
recoverable by the plaintiffs. The Nawab Nazim was not made a party to 
to the suit. The defence made by the Government was, amongst other things, 
that " as the present Nawab Nazim has an interest in the property, the 
subject-matter of the present suit, the plaintiffs should have made him a 
party.” 
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On the 4th October 1877 the Court decided an issue framed in regard to 
this defence that the Nawab Nazim ought to be made [708] a party. The 
Government being empowered by the Act of 1873 to withhold its consent 
to a suit being brought against him, refused, in February 1878, to grant the 
necessary permission. 

On the 29th May 1878 the Judge of the Murshedabad District dismissed 
the suit, on the ground tliat the Nawab Nazim was not joined, and his decision 
was upheld by the High Court (Jackson and Tottenham, JJ.) on the 26th 
April 1880. 

The Court said, in dismissing the appeal : “ However the suit may be 
brought, it is clear that it is not one which ought to be allowed to proceed 
without the Nawab Nazim being a party to it. The Legislature has given 
the Governor-General in Council full discretion to allow or not to allow the 
Nawab Nazim to be made a party to such suits ; and in this case the Governor- 
General has refused to grant such permission.” 

On this appeal, — 

Mr. B, V. Doyne appeared for the Ai)pellants. 

Mr. Graham, Q. C., and Mr. /. D, Mayne for the Bespondents. 

For the appellants it was contended that the suit had been wrongly 
dismissed. The question whether the Nawab Nazim should have been made 
a party to the suit (the only question now raised on the record as it stood) 
had been incorrectly dealt with. If Gobinathpur had come to the Nawab by 
inheritance, as it had come, it was an estate which he had power to convey ; 
and if he had done so, thereby parting with his entire interest in the property, 
he would not be a necessary party to the present suit. Keference was made 
to the preamble of Act XVII of 1873 ; and it was contended that the property 
having passed awjiy from the Nawab Nazim before that enactment, the jurisdic- 
tion of the Commissioners under the A6t did not attach ; and that, although, 
if they had had jurisdiction, their report would have been conclusive, yet, for 
the above reason, the matter was beyond their powers. 

Counsel for the Bespondents wore not called upon. 

Their Lordship’s Judgment was delivered by 

Sir R. P. Collier . — This was an action brought by Orarao Begum and 
Zahuran Begum, daughters of the late Saiyud Mehdi [709] Ali Khan, against 
the Government of India and the second defendant, who is called for shortness 
Amir Saheb, for the recovery of certain arrears of an allowance, or, in lieu 
thereof, possession of certain immoveable property. There is also a claim that 
the allowance may be charged upon tliis property, and that if it be not paid, 
the property be sold for the purpose of payment. 

The facts necessary to the decision of this case may be shortly stated. 
Mehdi Ali Khan was a half-brother of Amirannissa, who was the widow of the 
grand-uncle and predecessor of the present Nawab Nazim of Bengal. A certain 
estate of Gopinathpur had been purchased by her, benaini, in the name of the 
Mehdi Ali, but really for herself. Upon her death the Nawab Nazim claimed, 
by a custom of the family, all her proi)erty. Mehdi Ali, the father of the 
plaintiffs, raised some question ui)on tliis subject, and made some claim to the 
property himself ; but he withdrew his claim upon an agreement, whicli is to 
be found in a purwana, not before their Lordships, to the effect that he was to 
receive Bs. 600 per month, and in consideration thereof to forego any claim he 
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mif?ht have, and not to molest the Nawab Nazim for the future. It seems that, 
notwithstanding the agreoirieiit, ho took possession of the property, whereupon 
the Nawab Nazim was put to a suit which finally came before this Board, and 
in which this Board decided that he was entitled to recover possession of the 
property in dispute, mainly upon the strength of the agreement, which agree- 
ment prevented the defendant from disputing his title. In the Courts of 
India a suit was brought by the appellants against the Nawab Nazim, to 
recover, amongst other things, the arrears of the allowance granted to Mehdi 
Ali Khan ; and a judgment for some Es, 18,000 was obtained in December 
1873, about a month after the passing of the Act called the Nawab Nazim's 
Debts’ Act. on which the question in the present case turns. 

The Government of India plead, among other things, that the suit could not 
proceed because the Nawab Nazim was not made a party to it. Whether they 
are right or wrong in tluit contention depends upon the construction of the Act 
which has been referred to -an Act to provide for the liquidation of the debts 
of the Nawab Nazim of Bengal, and for his protection against [710] legal 
process. The object of this Act was, as stated in the preamble, to put a stop to 
various suits, to ascertain what proi)erty, with respect to which there had been 
some disputes, was or was not held by the Government of India for the pur- 
pose of upholding the dignity of the Nawab Nazim, and for the purpose of 
exempting him for the future from being sued in the Courts. This Act appointed 
certain Commissioners for the purjiose of determining what claims or debts 
were enforceable against the Nawab Nazim, and how much it was equitable to 
pay in respect of them, and gave them this jurisdiction without their being 
bound by any previous agreement or judicial proceeding ; and then it proceeded, 
by s. 12, to enact thus : The Commissioners shall ascertain what jewels and 

immoveable property are held by the Government of India for the purpose of 
upholding the dignity of the Nawab Nazim for the time being, and shall certify 
the particulars of such jewels and property ; and their finding thereon shall be 
binding and conclusive on all persons whomsoever.” 

The contention on the part of the appellants has been that the Nawab 
Nazim having, as it is admitted, executed a conveyance of this property of 
Gopinathpur to tlie second defendant, his son, in the year 18f)9, it was not 
what may bo called nizamut property, and that the Commissioners had no 
jurisdiction to deal with it, or to declare it to be nizamut property. But it has 
been very properly admitted on the part of Mr. Doyne that, if they had such 
jurisdiction, and if they rightly declared it to bo nizamut property, then the 
suit cannot proceed. 

Their Lordships are of o]jinion that the power of the Commissioners under 
s. 12 is by no means controlled, as it has been contended, by any words in the 
preamble, but must be construed according to the plain moaning of the language 
and that the language is, that the Commissioners are to ascertain “ what jewels 
and immoveable property are held by the Government of India for the purpose 
of upholding tlie dignity of the Nawab Nazim.” Whether this property had 
been conveyed to the son ; whether the conveyance was valid ; whether it was 
voluntary ; whether it was collusive ; or whether it was revocable — all these 
were questions which would come under the jurisdiction of the Commis- 
sioners to decide ; and they have held that this property was immoveable 
[7n] ))roperty held by the Government for the purpose of upholding the 
dignity of the Nawab. Their Ijordships have no doubt that that was within 
the jurisdiction of the Commissioners ; and if so, as lias been very properly 
admitted, the suit cannot proceed, and the judgment of the High Court was right. 
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Under these circumstances their Lordships will humbly advise Her 
Majesty to affirm that judgment ; and this appeal will be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. Wrentmore and Swinhoe, 

Solicitor for the Respondents : Mr. H. Treasure, 


NOTES. 

[As regards the necessity for previous consent, sec 19 Cal. 742 ; 9 Cal. 914.] 


[9 Gal. 711^12 C.L.R. 318] 

FULL BENCH REFERENCE. 


The 9th Marche 1883, 

Present : 

Sir Richard Garth, Knight, Chief Justice, Mr. Justice Mitteb, 
Mr. Justice McDonell, Mr. Justice Pbinsep, and 
Mr. Justice Wilson. 


Mamtazul Huq and others Decree-holders 

versus 

Nirbhai Singh Judgment-debtor." 


Beng, Act VIII of 1869 ^ s. 68 — Limitation — Landlord and tenant — 
Execution of decree — Instalments, 

On the 10t h of July 1878, a rcnt-dccree was passed in favour of certain parties for the sum 
of Ks. 168, payable in two equal iiistahnonts, on the 4th of June 1879 and the 30th of October 
1879, respectively. On the 18th July 1881, the dccrec>holders applied for execution of the 
decree. 

Held, by the majority of the Full Bench (GARTH, C.J., and MiTTEU, J., disse^iting) 
that the application was barred by limitation under the provisions of s. 58, Beng. Act VIll 
of 1869. 

Gureebullah Sircar v. Mohiin Loll Shalia (I, L. R., 7 Cal., 127 : S.C. 8 C. L. R., 409), 
dissented from. 

This case was referred to a Full Bench by Mr. Justice Mittbr and 
Mr. Justice MACLEAN, on the 22nd December 1882, with the following 
opinions : — 

MiTTER, J. — As at present advised I am inclined to follow the ruling in 
Gureebullah Sircar y, Mohun Lall Shaha (1. L. R.. 7 Cal., 127 : S.C., 8 C. L. 
R., 409). As my [712] learned colleague is unable to take the same view, 1 
would refer the question arising in this case to a Full Bencfi. The question 1 
propose to refer is, whether the application for the execution of the decree, 
dated the 10th July 1878, is barred by the law of limitation. 

As my learned colleague agrees to make this reference, the question stated 
above is accordingly submitted for the decision of a Full Bench. 

* Full Bench Reference made by Mr. Justice Mittor and Mr. Justice Maclean, dated 
the 22ud December 1662, in appeal from Appellate Order No. 134 of 1662. 
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MACLEAN, J. — In my opinion tho order of the District Judge should be 
allirmed. The question decided hy him was, that the application made by the 
decree-holder, on the 18th July 1881, was a substantive api^lication to execute 
the decree of the 10th July 1878, against the immoveable property of the debtor, 
and was therefore barred by the provisions of s. 58, Beng. Act VIII of 1869. 
The Munsif had decided that tho application, which was made on the 18th 
July 1881, was in effect, a continuation of an application dated 11th March 
1881. This was, in my opinion, entirely a mistake. Tho application of 11th 
March 1881 asked for realisation of tho judgment-debt in one manner only, by 
arrest of the debtor. Process issued to tliat end, but was not successfully 
executed. The application was tfierefore exhausted. 

Tho document of 18th July 1881 is in no sense an application made in the 
manner prescribed by law. It is a more petition and should not have been 
acted upon. What the law requires is set out in s. 235 of the Civil Procedure 
Code, and no other application can be recognized. On this ground alone I 
would decide that tho order, directing that execution should not issue, should 
stand ; but as that point was not taken in either of the Courts below, and as I 
would affirm the order on other grounds, I proceed to state them. 

It is admitted that tho decree is for rent and for a sum below Rs. 500, and 
it is not disputed that it provided for payment of Rs. 168, in two equal instal- 
ments, on the 4th June and 30th October 1879. The contention here, which 
does not appear to have been made below, is that the special rule of s. 58 of 
the Rent Act is controlled by the provision of Art. 179 (6), Sch. II, 
Act XV of 1877, and it is argued that where a decree [ 713 ] for rent is passed 
in the terms of s. 210 of the Code of Civil Procedure, s. 58, Beng. Act VIII of 
1869 is not to be applied. 

It is certain that s. 6, Act XV of 1877, preserves any special law of limita- 
tion, and excludes tho general law, and it seems to mo that no Court ought to 
pass a decree which sliall allcct this provision. The provisions of s. 58, Beng. 
Act VIII of 1869 are identical with Chose of s. 92, Act X of 1859, and tho 
latter Act was independent of the Code of Civil Procedure Act VIII of 1859. 
The provisions of s. 194 of the latter had, therefore, no operation in rent-suits 
under Act X of 1859. The Rent fjaw of 1869, s. 34, lorovides for the applica- 
tion of the Code of Civil Procedure to all suits and procoodings therein, save 
as in the Act provided. It may be said that section 210 of tho Civil Procedure 
Code is not incompatible with the Rent Law. Granting this, I think, the rule 
of limitation for an application to execute a decree contained in s. 58 of the 
Rent Law, is applicable to a judgment passed under the provisions of s. 210 
of the Code of Civil Procedure, and if the Court chooses to make a decree in 
the terms of that section for a sum below Rs. 500, it must do so with regard 
to the provisions of the Rent Law. In tho case before us, the decree was 
passed by consent of both parties. Tho last instalment was payable on 30th 
October 1879, or 15 months 20 days after the date of the decree. The plain- 
tiff must have known that he had 20 months 10 days within which to execute 
his decree with reference to s. 58, Act VIII of 1869. Ho vaited 16 months 
10 days before making any application whatever for execution. His first 
application of 11th March 1881 was infructuous, and ho has made no applica- 
tion according to law since then ; but conceding that the petition of 18th July 
1881 was an application to execute, it could not be entertained with regard 
to 8. 58, Beng. Act VIII of 1869. 

I am unable to follow tiie ruling in ( hired *ullah Sircar v. Mohun Lall Shaha 
(I. L. R., 7 Cal., 127 : 8 C. L. R., 409), which lays down that the words 
from the date of such judgment in s. 58, Beng. Act VIII of 1869| 
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should be read as [ 714 ] if they were “ from the date when the rent is 
adjudged to be payable.” This decision seems to me contrary to the rulings 
quoted at the foot of page 131 (I. L. B., 7 Cal.,) and to the decision of the 
Judicial Committee in The Brenhilda v. British India Steam Navigation Co, 
(T. L. E., 7 Cal., 547 at p. 551). It seems to me to be more impolitic to pass 
a decree, the execution of which shall run contrary to the provisions of s. 58 of 
the Bent Law than to limit the power given to the Courts under s. 210 of the 
Civil Procedure Code. The Bent Law, Act X of 1859, was passed while the 
provisions of s. 194 of Act VIII of 1859 were in existence, and the Limitation 
Act of 1877, when the Bent Law of 1869 wa:^ in force. I see no reason for 
supposing that s. 6 of the Limitation Act was passed without regard to s. 58 of 
the Bent Law. 

I would, therefore, dismiss this appeal with costs ; but I have no objection 
to the case being referred to other Judges of the Court or to a Full Bench. I 
cToncur in the terms of the question proposed by MiTTEK, J. 

Moonshee Serajul Islam for the Appellants. 

Baboo Jogesh Chunder Boy for the Bespondent. 

The following Judgments were delivered by the Pull Bench : — 

Prinsep, Jt — ^I have had the advantage of seeing the judgments of my 
learned colleagues in tliis case, and I entirely concur in the opinion expressed 
by Mr. Justice Wilson. I would only add, as I have already stated in the case 
of Giireebullah v. Mohiin Lull Shaha (I. L. B., 7 Cal., 127 : 8 C. L. B., 409), 
that if a reference to the Code of Civil Procedure is necessary to interpret the 
terms “ date of judgment ” used in s. 58, Beng. Act VJ 1 1 of 1869, wo find in 
8. 185 Act VI J I of 1859, and also in s. 202, Act XTV of 1882, that the “ judgment 
shall be dated by tho Judge in oi)on Court at the time of pronouncing it,” 
and this is supplemented by s. 189 of tho former Act and by s. 205 of the 
Code of 1882 ; Ijoth of which declare that “ the decree shall bear date the day 
on which the judgment was passed.” I also confirm the experience of 
Mr. Justice McDONELL, that until the decision of tho case of Gureelmllah 
[ 718 ] Sircar y. Mohwi Lall Shaha (I. L. B., 7 Cal., 127 : 8 C. L. B., 409), this 
view of the law has always been accepted by our Courts over since I have held 
judicial office. 

Wilson, J. — I would answer tho question referred to us in the affirmative. 

Section 58 of the Bent Act VIII of 1869 is clear in its terms : “ No process 
of execution of any description whatsoever shall beissued on ajudgment in any 
suit for any of the causes of action mentioned in ss. 27, 28, 29 or 30 of this 
Act, after the lapse of three years from tho date of such judgment unless the 
judgment be for a sum exceeding five hundred rupees.” 

I am unable to agree with the view expressed in Gureelmllah Sircar v. 
Mohun Lall Shaha (I. L. B., 7 Cal,, 127 : 8 C. L. E,, 409), that tho date of the 
judgment ought to be read as mejining the date at which the sum adjudged is 
made payable. The date of a decree or judgment and the date of payment under 
a decree or judgment are two distinct points of time, each of which has 
frequently been used as the starting point for limitation in the Limitation Acts. 
And the expression “ date of decree,” or order, or judgment, is used several 
times in this Act, as in ss. 53 and 103, and always, so far as I can see, in its 
ordinary sense. 

I think tho governing intention to be collected from s. 58 is that small 
decrees shall not in any event be kept hanging over judgment-debtors for more 
than three years ; and I think that tlie express provision by which effect is 
given to that intention must override any provision of the Procedure Code 
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introduced by the general terms of s. 34, even if the effect were to render the 
provision of the Procedure Code wholly inoperative. This, however, is not 
quite the case. No doubt, the limits within which a decree for payment by 
instalments can be made under the Procedure Code, are practically very much 
narrowed by s. 58 of the Rent Act, and within those limits, I have no doubt 
that such a decree ought not to be made except by consent, and then not 
without very great caution : but [ suppose such a decree might in some cases 
properly be made, provided tlie effect of s. 58 of the Rent Act be always kept 
in view. 

MoDonell, J. — I think we are bound to construe s. 58 of [716] Beng. 
Act VIII of 1869 strictly, and to hold that the application for execution in the 
case referred to us is barred by limitation. T entirely agree with the opinion 
expressed now l)y my brother Judges (PRINSEP and Wilson) and also by 
Mr. Justice Maclean in the referring order. Tt seems to me that the intention 
of the framers of s. 58 of Beng. Act Vfll of 1869 was to prevent any decree 
for rent when not exceeding Rs. 500 being kept pending over the heads of 
judgment-debtors for more than tlnoe years under any circumstances, and as 
far as my experience goes, it is only lately that any different construction has 
been put upon this section. In the view held by the majority, the appeal 
must therefore be dismissed with costs. 

Mittepf J. — The decision of the question referred to us turns upon the 
true construction of s. 58 of Beng. Act Vllf of 1869. It is clear that if wo are 
to follow the construction which the language of the section strictly suggests 
quite apart from any other consideration, wo must come to the conclusion that 
the application for execution in this case is barred by limitation-. It is also 
unquestionable that wo have no right to add to or subtract from the language 
of a legislative enactment, unless there are adequate grounds for the inference 
that the Legislature intended something which it has failed precisely to express. 

It seems to me tliat there are adequate grounds for the inference, that the 
language of s. 58 does not precisely exp/ess the intention which the Legislature 
had in framing it. 

Whether for gathering the intention of the Legislature or for construing 
the words used for expressing that intention, one of the cardinal rules of 
construction is, that all the parts of a legislative enactment should be read 
together. 

Now s. 34 of the Act says ; “ Save as in this Act is otherwise provided, 
suits of every description brought for any cause of action arising under this Act, 
and all proceedings therein shall be regulated by the Code of Civil Procedure 
passed by the Governor-General in Council, being Act No. VIII of 1859, etc.” 

The effect of this section would be to incorporate the provisions of s. 194 
of Act VIII of 1859 without any modification, unless the contrary were provided 
in any other part of the Act. Is th.i [717] contrary provided in any other 
part of the Act ? This question must be answered in the negative, unless it can 
be said that it is so provided hy implication by s. 58 itself 

It is clear that s. 58 does not contain any express provision upon this 
point ; nor does it appear to me reasonable to infer from it that the Legisla- 
ture intended that the provisions of s. 194 of Act VIII of 1859 should be incor- 
porated in the former Act with some modification. It is evident that the 
provisions of the two sections would be repugnant to one another, if we are to 
put a literal construction upon s. 58. It would be preposterous to hold that in 
a suit for rent not exceeding Rs. 500, the Legislature under s. 194 conferred 
upon the Courts the power of ordering in the decree that the amount adjudged 
shall be paid by instalments, the first of which shall fall after three years from 
the date of the decree, and at the same time to put a strictly literal construction 
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upon fl. 58. Most incongruous consequences would arise from a construction of 
that nature, because the Legislature in that case would bo saying in one and 
the same breath that a decree of the description mentioned above may be 
legally passed, but it would he impossible for tlie decree- holder, under any 
circumstances, to execute it. 

Therefore, unless we can say that there are valid grounds for the inference 
that the Legislature did not intend to extend tlio j)rovisions of s. 194 of Act 
VIII of 1859 at all to the classes of suits not exceeding Ra. 500, mentioned in 
the first part of s. 58 of Beng. Act VIII of 1869, or to extend it with this 
modification, that the instalments shall range wifhin three years, we must come 
to tho conclusion that the language used in s. 58 fails to express precisely its 
real intention. 1 do not think that there are any adequate grounds for the 
inference that the Legislature intended that the defendants in the suits mentioned 
in 8. 58 should not have the benefit under s. 194 of Act VI IT of 1859 conferred 
upon impecunious debtors, or should have that benefit considerably curtailed. 
It must bo borne in mind tliat, in the latter case, tlio time for executing tho 
decree would bo shortened by the time whicli elapses between its date and the 
dates of tho respective instalments. T can [718] imagine no leasonable ground 
which would load the Legislature to place the decree- holders in these cases in 
any disadvantageous position. 

Furthermore, it seems to mo that the necessity for the exercise of tho 
discretionary power under s. 194 of Act VTTl of 1859 would arise more 
frequently in suits for rent tiian in any other class of suits for money. 

I come to the conclusion, therefore, that tho language of s. 58 of Beng. 
Act VIll of 1869 fails to express precisely tlie intention of tho Legislature 
which was to provide that, in the class of suits mentioned in the first part 
thereof, the execution must he sued out within three years from tho date or the 
dates when the amount or tho amounts decreed became payable. 

In another respect also the Legi suture in the language used in s. 58 has 
failed to express its true intention. It is quite evident that it intended in that 
section to provide for the limitation of tho execution of decrees in all kinds of suits 
that may be instituted under the Act, because there is no other section upon the 
subject, and the s. 34 extended to suits of this description only, the Civil Pro- 
cedure Code and not the law of limitation apiilicable to civil suits generally. 
It is also evident that the Legislature intended that there should be one rule 
of limitation in respect of suits of tho value not exceeding Rs. 500, and another 
rule regarding tho rest. 

That being tho intention of the Legislatine, let us see how far tho language 
used expresses it accurately. Tho section is to the following effect : “ No pro- 
cess of execution of any description whatsoever shall be issued on a judgment 
in any suit for any of the causes of action mentioned in ss. 27, 28, 29, or 30 of 
this Act, after the lapse of three years from the date of such judgment, unless 
the judgment bo for a sum exceeding Rs. 500, in which case the period within 
which execution may bo had shall be regulated by tho general rules in force 
in respect to the period allowed for tho execution of decrees of the Court.” 

Now, in order to designate the class of suits in which the [719] value 
of the subject-matter exceeds Rs. 500, tho LegisLature uses the words 
“unless tho judgment be for a sum exceeding Rs. 500.” This descri])tion, if 
literally construed, would exclude suits for tho possession of lands valued above 
-Rs. 500. But there cannot bo any doubt that tho Legislature intended to 
include this class of suits in the last part of the section because there is no reason 
why simple money claims should have a longer period of limitation than claims 
for land. It would appear from tho Acts relating to limitation of suits generally 
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that the policy of the Legislature is just the contrary. Longer periods are 
generally allowed to suits for land than for money claims. 

For the foregoing reasons, I am of opinion that the Legislature in the first 
part of s. 58 intended to provide for decrees under Bs. 500 other than those 
passed under s. 194 of Act VIII of 1859. or s. 210 (the corresponding section) 
of the present Civil Procedure Code, and that in the latter part it intended to 
lay down a rule of law applicable to the execution of all other classes of 
decrees. But it has failed to express this intention precisely by the language 
of the section. Under these circumstances, in order to give full effect to the 
intention of the Legislature, it is open to us to modify the language of the law. 
The cases bearing upon tliis subject, which are all collected in the 9th Chapter 
of a text-book on the interpretation of statutes by Maxwell, show to what 
extent it is allowable to modify the language of an Act, in order to carry out 
the intention of the Legislature. 

In order to give effect to the intention of the Legislature with reference to 
s. 58, it would not, I think, be an unwarrantable modification of its language if 
we read it thus : “ No process of execution of any description whatsoever shall be 
issued on a judgment in any suit for any of the causes of action mentioned in 
ss. 27, 28, 29 or 30 of this Act ( not being a decree under s. 194 of Act VIII of 1859 
or s, 210 of Act XIV of 1882,' after the lapse of three years from the date of 
such judgment, unless tlie judgment bo for a sum exceeding Bs. 500, in which case 
(and in all [720] other cases) the period within which execution may be had shall 
be regulated by the general rules in force in respect of the period allowed for the 
execution of decrees of the Court.** 

Having regard to the cases collected in the 9th Chapter of Maxwell on 
the interpretation of Statutes already referred to, it seems to me that the 
above modification of the language of s. 58 is not, as I have already said, 
unprecedented or unwarranted. 

. There are some Indian cases in whjch modifications of a similar nature in 
the language of a legislative enactment have been made by the Judges. 

In Rhidoy Krishna Ghose v. Kailash Chundra Bose (4 B. L. B., F. B., 82 : 13 
W. B., F. B., 3) it was held, with reference to s. 92 of Act X of 1859, of which 
s. 58 of Beng. Act VI IT of 1869 is a re-enactment, that the words “ be issued” 
should be altered into “ be sued out.** 

In Kanqalee Churn Ghosal v. Bonoinalee Mullick (B. L. B. Sup. Vol., 709) 
ss. 20 and 21 of Act XIV of 1859, were almost reconstructed; but in Bai Udekuvar 
V. Mulji Naran (3 Bom. H. C., A. C., 177), COGCH. C.J., was of opinion that the 
Judges in Kamjalee Churn Ghosal's case had overstepped the limits allowed 
to the Judges to modify the language of an Act in the matter of construction. 

The cases which boar the closest analogy to the present are Ultaf Ali 
Khan v. Ram Lai (Agra H. C., F. B., 83) ; Gopala Setty v. Damodara Setty 
(4 Mad. H. C., 173) ; and Utam Ram Manik Ram v. Girdhar Lai Moti Bam 
(6 Bom. H. C., A. C., 45). In these cases the same question which is now 
before us was virtually raised. The language of s. 20 of the Limitation Act 
of 1859, like that of s. 58 of Bong. Act VIII of 1869, did not fit in well 
with the provisions of s. 194 of Act VIII of 1859, and it was held in these 
cases that when a decree awards payments by instalments to be made at 
particular specified dates, the date when each instaU[fl2i\inent becomes due 
is to be deemed the date of the decree in respect of that instalment for the 
purpose of calculating the time within which execution may be issued to enforce 
payment of it.** 

For these reasons I am of opinion that in this case the exebution of the 
decree under our consideration is not barred by limitation. 
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Ospth( C. J> — I regret that 1 am constrained to differ in this case from 
the majority of the Court ; but I still think it right to adhere to the view 
which was taken by Mr. Justice MOBBIS and myself in the case of Oureebullah 
Sircar v. Mohun Lall Shaha (I. L. E. 7 Cal., 127 ; 8 C. L. B., 409). 

We all know that, as a general rule, the language of an Act should be strictly 
construed ; and of course under ordinary circumstances the date of a judgment 
means the day on which the judgment is delivered. 

The decision of the Privy Council, which is quoted in the reference, does 
no more than affirm this general rule, and there was no reason, apparently, in 
that case why the rule should not be followed. 

But here, as explained by my brother MiTTEB, we have a provision in the 
Bent Law, which, if construed strictly, would conflict with, or at any rate 
render nugatory, an enactment in the Civil Procedure Code, in a very large 
class of cases, where that enactment is especially needed. 

Under these circumstances I think we should do our best to reconcile, as far 
as we can, the two enactments, and to put such a construction upon the 
language of the one, as not to curtail the beneflcial effects of the other. 

In the result, therefore, I agree with my brother MiTTEB that the execution 
in the case is not barred by limitation. 


NOTES. 

[ See also (1895) 22 Cal. 644. ] 

[r=12 G. L. R. 898] 

[722] APPELLATE CIVIL. 

The 9th March, 1883. 

Present: 

Mr. Justice Cunningham and Mr. Justice Maclean. 

G. M. Eeilyv Plaintiff 

versus 

Hur Chunder Ghoso and others Defendants." 

Sale for arrears of rent — Landlord a^id tenant — Sale of a portion of a Tenure — 
Beng. Act VIII of 1869, ss. 59, 60, 64 — Co-sharers — Parties. 

A portion of a tenure cannot be the subject of a sale under s. 64, Beng. Act VIII of 1869 
so as to give the purchaser the same privilege as ho would acquire by the purchase of an 
entire tenure under ss. 59 and GO. 

A landlord who was in receipt of a half share of the rent of a certain tenure caused that 
share of the tenure to be sold in execution of a decree for arrears of rent. After such sale A, 
the purchaser, took possession. Subsequently the tenant executed a mortgage, and a decree 
being obtained by the mortgagee the whole tenure was brought to sale in execution thereof 
and purchased by the mortgagee who proceeded to oust A. 

In a suit by A to recover possession of his half share of the tenure on the footing of his 
purchase, 

• Appeal from Ap|)ollate Decree No. 2130 of 1881, against the decree of Baboo U^iendro 
Chunder Mullick, Subordinate Judge of Jessorc, dated the 5th August 1881, allirming the 
decree of Baboo Prosunno Coomar Ghose, Munsif of Magura, dated the 28th February 
1881. 
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Held, that 1 k3 odiiM not make! out a tith; to tluj half tenure with the privilege attaching 
to the purclijisc of an entire tenure undet sh. 51) and (iO of Bciig. Act VITl of 1869, and that 
as it appeared that the mortgagor, who.se rights and intorest.s only wore thus sold, was only 
one of several eo-sharers, in the* absence of the co-sharers who were not parties to the 
suit, *1 was not entitled to the relief he sought. 

The plaintitl' in tliis suit alleged that Lai Khatoun, defendant No. 4, held 
a jama of Ks. 60-11 under riirno Chunder Koy, defendant No. 3, and one 
Bepin Chunder lioy, and that the rent thereof was separately paid to the maliks 
in two equal shares of Bs. 30-o-G each; that in I67i) the defendant No. 3, in exe- 
cution of a rent dec.roo against the defendant No. 4, brought his share of the jama 
to sale, and it was purchased l)y the plaintilf on tlie 15th flanuary of that 
year ; that similarly the remaining eight-anna share of the jama was brought to 
s.alo hy Bepin Chunder lioy, and was purcliased by one Gouri Prosad Kundu, and 
that after their purchase ])otli the ])laintilf and Gouri Prosad were in possession 
[7233 of tlieir puicliased sJiares by separately collecting rents from the sub- 
tenants of that tenure ; that subsequently llur Chunder Ghose and Kamdyal 
Ghose, defendants Nos. 1 and 2, in collusion with the defendant No. 4, made 
a false mortgage- bond against the latter, and defendant No. 1 obtained a 
decree thereon, and in execution of that decree fraudulently purchased the 
jama of Bs. 60- 1 1, and dispossessed the plaintiff of his share. The plaintiff 
accordingly l)rought tliis suit to recovei* possession of his share upon the 
basis of his auction-purchase, and on tlie allegation that the purchase by the 
defendant No. 1 was a fraudulent one, and as such conferred no right on him. 

Defendants Nos. I and 2 alone entered appearance and pleaded that the 
plaintiff’ having purchased only a share of his undivided tenure of Bs. 60-11, 
.his purchase was illegal and conferred no right on him ; that his allegation as 
to the ])os.session and dispossession were totally false ; and that the mortgage- 
decree and the auction-purcliase of the defendant No. 1 were real and bond fide 
transactions ; that defendant No. I alone was in possession of the tenure ; and 
that as purchaser the plaintiff had no j^refcrential right as against him. 

The Court of First Instance found that the tenure of Bs. 60-11 was an 
undivided joint estate, and that it was never sub-divided into two jamas as 
alleged by tlie plaintiff, thougl* tlie rent of it was paid separately to the rnaliks, 
and that there were several co-sharers in it besides Lai Khatoun. It there- 
fore held that the plaintiff liy his purchase of the jama of Bs. 30-5-6 purchased 
the rights of Lai Khatoun in the moiety of an undivided tenure, and that his 
purcliasc was illegal and created no rights in him. That Court also found that 
after the tenure was iiurchased hy the plaintiff and Gouri Prosad, Bamdyal got 
up a false mortgage (h?ed in collusion with the Khatouns, and subsequently 
got possession of the projierty under that deed by virtue of his purchase. 
The suit was accordingly dismissed. The lower Appellate Court confirmed 
that decree, agreeing with the finding uf the lower Court that the plaintiff' got 
nothing by his purchase ; but it declined to express any opinion as to whether 
the moi-tgage transaction was a bond fide one or not. 

The plaintiff preferred a special appeal to the High Court. 

[724] Baboo Kashi Kant Sen appeared on behalf of the Appellant. 

Baboo Ijimgsidhur Seni\,r\d Baboo Hash Beliarg Ghose for the Bespondents. 

The Judgment of the Court (CUNNINGHAM and MACLEAN, JJ.) was 
delivered by 

Cunningam, J. — The main question in this case is, whether a portion of 
a tenure can bo sold for arrears of rent undnr Beng. Act VIII of 1869. 

Apjiollant’s case is, that defendant No. 3, who was the landlord of defen- 
dant No. 4, and in receipt of a half share of the rent of a tenure rated at 
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Bs. 60-1 1| caused his share in the tenure to be sold in execution of a decree for 
arrears of rent. Appellant became the purchaser, and he now claims posses- 
sion on the ground that he purchased the property free of encumbrances, and 
that defendant No. 1 has fraudulently and collusively set up a false mortgage 
by defendant No. 4 and his co-sharers, and in execution of a decree obtained on 
th 3 mortgage has bought the whole tenure, and ousted appellant from one-half. 

Beference to the sale certificate shows that the sale, at which appellant 
purchased on 15th January 1875, was held under the provisions of Beng. 
Act VIII of 1869, and that a jama of Rs. 30-5-6 out of Bs. 60-11 was sold. 

Both the lower Courts liave held that appellant acquired nothing by the 
purchase, regard being had to s. 64 of the Aci referred to. The first Court 
found that the title of defendant No. 1 was bad, as the mortgage he set up 
was a fraudulent one. 

The lower Court expressed no opinion upon this question. 

We think that the decision of the Courts below is correct, so far as 
it decides that a portion of a tenure cannot be the subject of a sale under 
s. 64, Beng. Act. VIII of 1869, and that appellant cannot make out a title to 
the half tenure with the privileges attaching to the purchase of an entire tenure 
under s. 59. It has boon established by a number of decisions in this Court 
that a purchaser under s. 108, Act X of 1859, which corresponds to s. 64, Bong. 
Act VIII of 1869, acquires the judgment-debtor’s rights and interests only. 

[726] It appears, however, that the defendant No. 4, whose rights and 
interests were thus sold, was only one of several co-sharors, and we cannot 
decide in this case, and in the absence of his co-sharors, what that share was. 
There are, therefore, no sulllcient grounds for saying that appellant has even 
purchased rights in the tenure to the extent of one- half, and it is therefore 
unnecessary to remand the case for a decision as to the validity of the first 
defendant’s alleged mortgage and decree as .against appellant. 

Appeal dismissed. 

We therefore dismiss the appeal with costs. 

NQTES. 

I Sec (1885) 12 Cal. 464 (467).] 

[9 Cal. 725 : 12 C. L. R. 460 : 7 Ind. Jur. 651] 

APPELLATE CIVIL. 

The 13th December, 188^. 

Present : 

Mh. JUvStice Mitter, Opfg. Chief Justice, 

AND Mr. Justice Norris. 


J ullessur Kooer Defendant 

versus 

Uggur Boy and others Plaintiffs," 

Hindu Lata — 1 nheri tance — Milakshara — Sister — Male 
(jotraja saphidas — Stridhan. 

According to the Mitakshara law a Kister is not in the line of heirs, and is not entitled 
to succeed in preference to male gotraja sapindas. Nor does an estate inherited by a female 
become her stridhan. Such estate on her death goes to the heirs of the last male heir, and 
not to the heir of her separate property. 

• Appeal from Original Decree No. 8.8 of 1881, against the decree of llabno Kali Prosono 
Mukerjee, Subordinate Judge of Sariin, dated the Gth November 1880. 
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Baboo Mohcsh Chunder Ghowdhry and Baboo Gooru Dass Banerjee for the 
Appellant. 

Baboo Kali Kissen Soi and Baboo Golap Chunder Sircar for the 
Respondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Mitter and Norris, JJ.), which was delivered by 

Mitter, J. — This suit relates to the estate left by one Sheo Prosad Roy, 
who died in Assar 1270 (Juno 1863). It is admitted by the contending parties 
that on Sheo Prosad’s death his estate devolved upon his widow, Sunder 
Kali Kooor, under the Mitakshara law of inheritance which governs the family. 
Sunder Kali [726] died in 1271, (1864) and the estate then devolved upon 
Komla Kooer, the mother of Siieo Prosad Roy. The dispute which led to the 
institution of this suit arose on the death of Komla Kooer, which took place on 
the 26th Assin 1286 (11th October 1879). The plaintiffs are the male gotraja 
sapindas of Sheo Prosad, descended from his great-grandfather, and the 
defendant, who is in possession of the estate in question, is his sister. The 
plaintiff’s contention is, that under the Mitakshara law the sister is not in the 
line of heirs at all. If this contention bo correct then there cannot be any question 
that the decree of the lower Court in favour of the plaintiff’s is correct. 

It has been urged before us that a sister is a sapinda ; and that as all 
sapindas inherit in order of propinquity, the defendant’s claim is superior to 
that of the plaintiffs’. As to the question of propinquity it is unquestionable 
that the defendant is nearer of kin than the plaintiff s. Therefore the question 
for decision is whether under the Mitakshara law all sapindas (including 
females) are entitled to inherit. This question arose in the case of Ananda Bibee 
V. Nownit hall {ante, p. 315). 

For the reasons given at some length there, the conclusion to which I 
came was, that of the female sapindas only those that are specified by name 
are heirs according to the Inheritance Law as administered in Behar. It is 
unnecessary to repeat those reasons again hero. 1 shall consider here the 
arguments which are peculiarly applicable to the case of a sister. 

Then let us see how the question stands upon the Mitakshara itself. The 
heirship of the sister was sought to be established on the authority of that 
treatise of Hindu law in two ways : intly, it was contended upon an annota- 
tion of Balambhatta and Nanda Pundit that in para. 1, s. 4, chap. II, the 
word “brethren” includes brothers and sisters in the same manner in which 
“ parents” have been explained to include father and mother in para. 2, s. 3, 
chap. II. With reference to this interpretation all the other commentators 
and writers of Nibandhus, who are followers of the Mitakshara, differ from this 
opinion. For example even Nilkantha, the author of Vyavaharmayakha, who 
[727] upholds the sister’s heirship upon another ground, controverts this 
opinion. Moreover, if we are to adopt this interpretation as correct, we must 
give effect to it to its full logical consequences ; we must then hold that the 
sisters and brothers would succeed simultaneously as joint heirs to the estate 
of a deceased brother ; but such a conclusion as this would be contrary to a 
well established rule of Hindu law that has obtained in the province of Behar 
for a long series of years. The observatfons of the Judicial Committee of the 
Privy Council made with reference to an argument based upon this contention 
may well be cited here : “ Again,” their Lordships observe, “ were the 

arguments in favour of the construction which Mr. Piffard would put ui)oii the 
Mitakshara far stronger than they really are, their Lordships would nevertheless 
have an insuperable objection, by a decision founded on a now construction 
of the words of that treatise, to run counter to that which appears to them iq 
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be the current of modern authority. To alter the law of succession as 
established by a uniform course of decisions, or even by the dicta of received 
treatises, by some novel interpretation of the vague and often conflicting texts 
of Hindu commentators would be most dangerous, inasmuch as it would 
unsettle existing titles ** — Thakooram Sahiba v. Mohun Lall (11 Moore’s T. A., 
31)6 at p. 403), The same contention was pressed in MusHamut Quman 
Kumari v. Srikant Neogi (2 Sev., 460), and the Court overruled it in the 
following words : “ That recognition ” {viz., the recognition of the sister as 
heir) “ is due to the commentators {i.e., Balambhatta and Nanda Pundit),*' 
and it is clear from the notes that all “ other commentators were not of this 
opinion." 

This contention must therefore fail. 

The other argument in favour of the sister’s succession is based upon the 
following passage of the Mitakshara : “ If there be not even brother's sons, 
gotrajas share the estate," para. 1, s. 5, chap. II. Tlien in para. 3 it is laid 
down : “ On failure of the paternal grand-mother, saman-gotraja sapindas, viz , , 
the paternal grand-father and the rest inherit the estate." It has been con- 
tended that a sister is a gotraja-sapinda, and is therefore entitled to inherit 
under the text set forth above ; but it is clear [ 728 ] from these two texts that 
the author of the Mitakshara intended to designate tlie same class of persons 
by the two expressions, viz., “ gotraja-sapindas " and “ saman gotraja- 
sapindas " used in paras. 1 and 3 respectively. Therefore the author of the 
Mitakshara used the word “ gotraja-sapindas " not in the sense “ of born in 
the same gotra, " but in that of “ belonging to the same gotra. " A sister 
after marriage loaves the gotra of her fatlier and consequently of her brother, 
and acquires that of her husband. Therefore a married sister does not come 
within the class designated by the expression “ gotraja-sapindas ’’ as used in 
the Mitakshara. This view of these passages of the Mitakshara is also taken 
by West and Biihler in their treatise on the Hindu law of inheritance and 
partition at page 180. They say : “ Tlie substitution of ‘ saman-gotraja ' for 
gotraja ’ as well as the employment of ‘ bhinna-gotra ’ to designate the 
opposite of the term, both show that Vijnanesvara took ‘ gotraja’ in the sense 
of belonging to the same family". If the term has this meaning it would 
follow that no married daughters of ascendants, descendants or collaterals, can 
inherit under the text which prescribes the succession of the gotrajas. For the 
daughters by their marriage pass into anotlier family or, as the Hindu lawyers 
say in their expressive language, are born again in the family of their husbands. 
But it seems improbable that even unmarried dauglitors of gotraja-sapindas 
can inherit under the text mentioned (a). For, though they belong to their 
father's gotra up to the time of marriage, they vmst leave it, under the Hindu 
law, before the age of puberty, and consequently by the succeeding to the 
estate of sapindas belonging to their fathers’ families, the object of the law, in 
placing sago tra- sapindas before the bhinna gotra-sapindas, viz., the protection 
of the family property, would bo defeated, since such property, through them, 
would pass into their husbands’ families. It seems therefore more in harmony 
with the principles on wliich the doctrines of the Mitakshara are based to 
exclude even unmarried daughters of gotrajas. 

For these reasons it seems to me clear that the sister is not in the line of 
heirs according to the Mitakshara law. 

The learned pleader for the appellant further relied upon a passage to be 
found in the Virmitrodaya at p. 216 ; but it has [720] nothing to do with the 
general question of the right of inheritance of the sister. The passage in 
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question relates only to the subject of succession to reunited property. The 
author of Virniitrodaya, as already shown in tlio case roforred to before, is of 
opinion that of the female sapindas only those that are specified by name are 
heirs. I am, therefore, of opinion that both these contentions are unsound. 

It lias been urged in the next place that, supposing the defendant is not 
entitled to succeed as the heiress of her brother, still there is not the slightest 
doubt that she is entitled to inherit to tlie stridhan loft by her mother ; that 
according to the Mitakshara law the estate of Sheo Prosad became the stridhan 
of his mother, because she acquired it by right of inheritance. It has been 
further urged that according to the Mitakshara law an estate acquired by a 
female, through the right of inheritance, becomes her stridhan. It is true that 
there is .some foundation for tins contention, but the question has been sot at 
rest by the Privy Council decision iti ChoUty La It v. Chunvoo Lall (I. L. R., 4 
Cal., 744 : 3 C. L. R., This decision is based upon a uniform current of 

decided cases, some of which are noted below : Kecriit Sinrjh v. Koolahnl Singh 
(2 Moore’s 1. A., 331) ; CoUcctor of Maaulipatam v. Cavaly Venkata Narain 
Apah (8 Moore’s I. A., 5‘29) ; Mufmamnt Tha/coor Deyhee v. Ttai Baluk Ram (11 
Moore’s I. A., 139) : Bhngionndeen Donhoyv. Myna Baee (11 Moores I. A., 487); 
Mnssnmul Bijya Dihah v. Mnssamut U nnopoorna Dihch (1 Sel. Hep., 162) ; 
RnghohuY Siihace v. Tutashec Knwur (S. D. A., 1847, p. 87) ; Punchanund Ojhah 
V. Lai shun Misser (3 W. R. 140) ; Narsappa Liii(jap 2 )a v. Sakhnram Krishna 
(6 Born. II. C., A. C., 215j ; P. Bachiraju v. Venkatappadii (2 Mad. H. C., 
402); Sengalamatkammal v. Valayuda Mudali (3 Mad. K. C., 312); and 
Kattama Nachiar v. Dora Singa Tovar, (6 Mad., H. G., 310). 

According to these cases an estate inherited by a female does not become 
her stridlian, and on her death goes to the heir of tlio last male heir and not 
to the heirs of her separate property. This appeal therefore fails on all points. 
We accordingly dismiss it with costs. 

Appeal dismissed. 


MOTES. 

I In the Mitakshara schools of North India, a female can inherit only if expressly 
named in the texts : — (1889) IG Cii\. 307 (309). In no ca.se of inheritance (whether from 
malc.s or fenialc.s) docs the female heir become a fresh stock oi de.sccnt : — (1903) 25 All., 
468 — In Bombay, however, got raja sapinda females by birth take as full owners, and this 
ruledoe.s not apply : — (1890) 15 Born., 200 ; 28 Born., 82. But there too, the gotraja sapindns 
by marriage take but a limited estate : — (1892) 17 Bom., 090. 

In the Madras school, the widows of gotraja sapindas arc not recognised as heirs : — 
(1894) 18 Mad., 108 ; but female heirs (other than those cxpres.sly mentioned in the texts) 
when born in the family are recognised as bandhus : — 8 M. H. C., 88.] 
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TOBEB MAHOMBD V. MAHOMED MABOOD &C. [1883] LL.R. 9 Cal. 780 

[ =rl8 C.L.R. 91 ] 

[780] APPELLATE CIVIL. 

The 14th March, 1883. 

Present : 

Mr. Justice McDonell and Mr. Justice Tottenham. 

Toree Mahomed Judgment-debtor 

versus 

Mahomed Mabood Bux and others Decree- holders.'" 

Limitation Act (XV of 1877), s. 19, and Sch. II, Art. 179 — Execution of 
decree. Application for — Acknowledgment in writing. 

. The mere payment of a court-fee in connection with execution proceedings, with a view 
to obtain leave to bid for property then up for sale in execution of a decree, docs not consti- 
tute “ the taking of some step in aid of execution within the meaning of Art. 179, Sch 
II of the Limitation Act (Act XV of 1877), so as to prevent the £‘xecution of the decree being 
barred within three years from the date of such payment. 

An application for the execution of a decree is an application in respect of a “ right ** 
within the meaning of s. 19, t Act XV of 1877, and a petition made by a judgment-debtor, and 
signed by his vakeel, praying for additional time for payment of the amount of a decree con- 
stitutes an “ acknowledgment of liability within the meaning of that section, and a new period 
of limitation should be computed from the date of such jHitition in ordisr to ascertain whether 
the execution of the decree is barred or not under the provisions of Art. 179, Sch. II of the 
Limitation Act. 

Ravihit Bai v. Satgur Rai (I. L. R., 3 All. 247); and Ham Coomar Kur\. Jakur AH (I, 
L. R., 8 Cal., 716) followed. 

The sole question in this caso was, whether the execution of a decree, dated 
the 26th August 1878, was barred by limitation or not. Tlie application for 
execution, out of which this appeal arose, was dated tlio 2r)th January 1882, 
and the judgment debtor contended that it was barred by limitation, as liaving 
been made more than three years after any previous application to the Court 
to take some step in aid of execution of the decree within the meaning of 
Art. 179, Sch. II of the Limitation Act (Act XV of 1877). 

The facts, as admitted by botli sides, wore as follows : — 

The first application for execution was filed on the 7th November 1878, 
and on the 22nd February 1879, the decree-holders paid a fee of Rs. 2 into Court, 
in connection with those execution proceedings, with a view to obtain leave to 
bid for some property then up for sale. 

* Appeal from Original Order, No. 321 of 1882 against the order of Colonel P. W. D. 
Morton, B. S. C., Subordinate Judge of Julpigooreo, dated 29th August 1882. 

t[Sec. 19: — Ef, before the expiration of the period proscribed for a suit or applic^ition in 
Effect of acknowledg- respect of any property or right, an Hcknowlcdgmcnt of liability 
mont in writing. in respect of such property or right has been made in writing 

signed by the party against whom such property or right is claim- 
ed, or by some person through whom he derives title or liability, a new period of limitation, 
according to the nature of the original liability, shall be computed from the time when the 
acknowli^gmont was so signed. 

When the writing containing the acknowledgment is undated, oral evidence may bo 
given of the time when it was signed ; but oral evidence of its contents shall not be received. 

Explanation 1. — For the purposes of this section an acknowledgment may b^ sufficient, 
though it omits to specify the exact nature of the property or right, or avers that the time 
for payment, delivery, performance or enjoyment has not yet come, or is accompanied by 
a refusal to pay, deliver, perform, or permit to enjoy, or is coupled with a claim to a set- 
off, or is addressed to a person other than the i)er.son entitled to the property or right. 

Explanati&n 2. — In this section **signod*' means signed either personally or by an agent 
duly authorized in this behalf.] 

4 OAL.— 152 
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[731] In the lower Court the decree-holders relied on that proceeding as 
sufficient to withdraw the case from the operation of Art. 179 of the Limitation 
Act, and the Court adopted that view and disallowed the judgment-debtor’s 
objection. 

The latter accordingly appealed, and at the hearing of the appeal the 
decree -holders contended, in addition, that, inasmuch as a petition was filed by 
the judgment-debtor on the 21st February 1879, and signed by his vakeel, 
praying for additional time to be granted him in which to pay the amount of 
the decree, under s. 19 of the Limitation Act, a fresh period commenced to 
run from that date, and consequently that they wore entitled to the order for 
execution asked for. 

Moonshi Serajnl Islam appeared on behalf of the Appellant. 

Baboo Gooroo Dass ilaverjen, for the Respondents. 

The Judgment of the Court (McDoNELL and Tottenham, JJ.), was 
delivered by 

Tottenham, J. — The question for decision in this appeal is, whether an 
application made on the 26th of January 1882 for the execution of a decree, 
dated the 2Gth of August 1878, is barred by limitation. The judgment-debtor, 
appellant, contends that it is barred, as liaving been made more than three 
years after any ])revious application to the Court to take some step in aid of 
execution of the decree within the moaning of Art. 179 of the Schedule to the 
Limitation Act. 

It appears that execution proceedings were going on in February 1879, 
and the decree-holders on the 22nd of that montli paid a Court-fee of Rs. 2 
into Court, in connection witli those proceedings. The lower Court has held 
that this act of the decree-holders was practically such an application as comes 
within the meaning of Art. 179, and that thus the decree is saved from 
limitation. 

( 

We think that this opinion is not sustainable, for it seems to us clear that 
the decree-holders did not on that occasion ask the Court to take any step in 
aid of the execution. It is said that their object was to obtain leave to bid for 
some property then up [732] for sale, but such an application would not, in 
our opinion, give a fresh starting point. Wo aro aware that very liberal con- 
structions in favour of decree-holders have been put upon Art. 179 by other 
High Courts in India, but we cannot in this case adopt the interpretation of 
the Subordinate Judge. 

Yet wo think that wo may upon other grounds support his decision that 
the decree is not barred. Last of all the several points laid before us by the 
respondent’s vakoel was one which is supported by the authority both of law 
and precedent. Section 19 of the Limitation Act provides for a new period of 
limitation from the date of signing any written acknowledgment in respect of a 
right claimed against the party signing. 

A Division Bench of this Court has held, in the case of Earn Coomar Kur 
V. Jakur Ali (I. L. R., 8 Cal., 716), that a petition made by a judgment-debtor, 
and signed by his vakeel, praying for additonal time for payment of the 
amount of a decree, does constitute such an acknowledgment as is mentioned 
in s. 19 ; and that an application for execution of a decree is an application in 
respect of “ a right ” within the meaning of that section. 

There is a decision of the Full Bench of the High Court of Allahabad to 
the same effect ; see Bamhit Bai v. Satgur Bai (I. L. R., 3 All., 247). In the 
present case .we find that there was a petition of this kind filed by the 


1210 



MICHABL- V. AMEBNA BIBI &c. [1883] ^ I.L.R. 0 CaL 788 


judgment-debtor on the 2l8t February 1879. and signed by his vakeel. Following 
the precedents above cited, we hold that the present application, made within 
three years of that one, is in time. 

We accordingly dismiss the appeal, but under the circumstances we make 
no order as to costs. 

Appeal dismissed, 

NOTES. 

[I. ACKNOWLEDGMENT- -APPLICATION FOR EXECUTION OF DECREE— 

To removo the conflict of cases like 9 Gal., 730 and 28 Mad., 40, the Legislature added 
Exp. Ill to sec. 19 of the Limitation Act 1908 whereby ii is declared that for the purposes of 
this section an application for the execution of a decree or order is an application in respect 
of a right. See also 22 Bom., 722 ; 23 Cal. 374 ; 3 C. L. J., 347 ; 8 C. W. N. 470. 

II. ACKNOWLEDGMENT— PLEADINGS— 

The acknowledgment may be contained in the pleadings : — 23 Cal., 374 ; 27 Cal., 1004 
(1011) P. C. 

III. ACKNOWLEDGMENT BT PLEADER— 

Has been held to bo valid 26 All. 204 : 2 C. W. N. 718 ; 18 All. 384 ; 22 Bom. 722 ; 10 
Bom., 108. 

lY. BTEP.IN AID OF EXECUTION, LEAVE TO BID- 

For the general rule see 23 Cal. 690 ; 196 ; 10 C. W. N. 209 ; 3 C. L. J. 240 ; 88 P. R, 
1884 ; 107 P. R. 1881. See also 35 P. W. R. 1912 ; 12 C. W. N. 621 ; 30 Cal. 761 : 8C. W. 
N, 261 ; 13 All. 211 , 21 Bom. 331 ; 22 All. 399 ; 8 O. C. 161 ; 1 Bom. 261.] 


[==13C.L.R. 161 * 7 Ind. Jur. 649] 
[733] ORIGINAL CIVIL. 


The 7th May, 1883, 

Present : 

Mr. Justice Norris. 

Michael 

versus 

Amoona Bibi and others. 

Service of suvimons — Service on AycMt Suit to obtain relief respecting 
immovable property — Civil Procedure Code (Act XIV of IHHii), ss, 16, 77, 

In a suit for foreclosure or sale of immovable property, it appeared that the mortgagor had 
conveyed the mortgaged premises to trustees. The summons to one of the trustees was 
personally served upon his duly constituted agent, who was at the time of service in charge of 
the mortgaged premi.seH. 

Held, that the service was sufficient, the suit being one to obtain “ relief respecting im- 
movable property ” within the meaning of s. 16 of Act XIV of 1882. 

Mr. Trevelyan for the PlaintiflF. 

The facts of the case sufficiently appear from the Judgment. 

NOPriSi J. — This is a mortgage suit. The plaint states that on 8th Janu- 
ary 1881 the defendant No. 1 mortgaged certain premises to the plaintiff to 
secure the repayment of Bs. 12,000 with interest. 

By an indenture of 21st January 1882 the defendant No. 1 conveyed the 
mortgaged premises, subject to the mortg.age, to defendants Nos. 2 and 3 upon 
trust for certain charitable purposes. 

The prayer of the plaint is “ that an account may be taken of what is due 
to the plaintiff for principal and interest on the security of the said indenture 
of mortgage of 8th January 1881, and that in default of payment of the amount 
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to ])o found duo, and of the plaintiff’s costs of this suit by a short day to be 
appointed by the Court in that behalf, the defendants may be absolutely fore- 
closed of all equity of redemption of and in the said mortgaged premises or 
otherwise that the same may bo sold under the direction of this Honorable 
Court.” 

A question arises as to the sufficiency of the service of the summons on 
defendant No. 2. 

It appears from the affidavits that prior to the institution of the suit the 
plaintiff was informed that defendant No. 2 was residing C734] at Bombay ; 
that after the institution of the suit, on making further inquiries, he was inform- 
ed that the defendant had left Bombay ; that he was unable to find him or 
to ascertain his correct address, or to find any agent empowered to accept ser- 
vice of the summons; that on 5th January 1883 a copy writ of summons was 
personally served u])ori one Hadjeo Mahomed Osman, the lawfully constituted 
agent of defendant No. 2, who at the time of such service was in charge of the 
mortgaged premises, and was collecting the rents thereof. 

Mr. Treuelyan asked me to hold that this was good service under s« 77 of 
the Civil Procedure Code, arguing that this was “ a suit to obtain relief res- 
pecting immovable property.” 

As I was informed that this was the first case in which service had pur- 
ported to bo effected under tliis section, I took time to consider the matter. 
As far as I know there is no definition in the Code or elsewhere of “ a suit to 
obtain relief respecting immovable property”; but a reference to s. 16 of the 
Code seems to show that this suit is such an one. Section 16 says : “ Subject 
to the pecuniary or other limitations proscribed by any other law, suits — 

“ (a) for the recovery of immovable property ; 

“ (h) for the partition of immovable property ; 

“ (c) for the foreclosure or redemption of a mortgage of immovable 
property ; « 

“ {d) for the determination of any other right to or interest in immovable 
property ; 

“ {p) for compensation for wrong to immovable property ; 

“ (/) for the recovery of movable property actually under distraint or 
attachment ; 

shall be instituted in the Court within the local limits of whose jurisdiction the 
proi)erty is situate.” 

Then follows a proviso where instead of referring to the suits which in the 
section are lettered a, 5, c, and d, by such lettering or as the first four suits 
above-mentioned or recapitulating them again in full, they appeared to be 
described collectively “as suits to obtain relief respecting imniovahlo property.” 

I am, therefore, of opinion that the service is good, and that the case may 
proceed. 



tlAMNAtlAtN tCALtilA V. MONfiS BlBEE [l883] I.t.ft. 9 Oal. IBS 
[788] ORIGINAL CIVIL. 

The 22nd February, 1883, 

Present : 

Mr. Justice Norris. 


« Eamnarain Kallia 

versus 

Monoe Bibee ; 
and 

Eamnarain Kallia 
versus 

Gopal Doss Sing. 


Practice — Rule nisi to show cause why a person should not he made a party 
defendant — No grotmds stated in or served loith the rule — Rule granted 
during hearing of sicit— Civil Procedure Code (Act XIV of 1882), s. 32. 
During the hearing of a suit for recovery of immovable property it appeared from the 
evidence and certain documents put in, that the plaintiff had mortgaged his right, title and 
interest to a third person, by whom the suit was practically being carried on. On an appli- 
cation by the defendant for the mortgagee to be added as a party defendant, under the pro- 
visions of H. 32 of the Civil Procedure Code, the Court directed a rule to issue calling on him 
to show cause why he should not bo added as a party defendant or give security for costs. 
The rule was not applied for on petition or allidavit and set out no grounds for the applica- 
tion at all. On an objection taken by the mortgagee at the hearing of the rule 

Held, that the grounds should have been stated on affidavit or have appeared on the face 
of the rule, and that the mortgagee was entitled to know what he had to answer, and conse- 
quently, the rule being informal, it was discharged with costs. 

The plaintiff instituted these suits, wliich were lieard together, to recover pos- 
session of a certain properties held by the defendants. Prior to the institution 
of the suits tlie plaintiff mortgaged his riglit, title, and interest in the proper- 
ties to one Eussick Lall Mitter. Some of the defendants in their written 
statements alleged that the plaintiff was a man of no means, and that the suits 
were being carried on and maintainod by Eussick Lall Mitter, and that the 
plaintiff had executed an agreement and a mortgage of his right, title, and 
interest over the properties in suit, besides other property, in favour of the said 
Eussick Lall Mitter. In tlie course of the cross-examination of the plaintiff by 
Mr. Palit, who appeared for Monee Bibee, the above facts were proved, and 
the two deeds were put in as exhibits in tlie suit. It also apiieared, on the 
face of those documents, that Mr. H. H Renifry, who was acting as attorney 
for the plaintiff in the suit, had acted as attorney for Eussick Lall Mitter in 
the matter of the execution of those two documents. 

[7863 On these deeds being proved and put in, Mr. Pugh, who appeared 
for Gopal Doss Singh, applied^ under s. 82 of the Civil Procedure Code, to 
have Eussick Lall Mitter added as a party to the suit, and in support of his 
application cited ATinf Mookerjee v. Ramcoomar Kundu (IS B. L. 

R., 630) ; and the same case on appeal to the Privy Council, Ramcoornar Kiin- 
du V.: Chunder Kant Mookerjee (I. L. E., 2 Cal., 233), and contended that 
being a mortgagee he was a necessary party. 
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The Court thereupon granted a rule, calling on Eussick Lall Mitter to 
show cause why he should not be made a party, or why he should not give 
security for costs ; and directed that service of the rule on Mr. H. H. Bemfry 
should be deemed to be good service on Eussick Lall Mitter. 

The following rule was accordingly issued and served : — 

“ This Cause coming on this day for final disposal before the Hon*ble JOHN 
Freeman Norris, one of the Judges of this Court, in the presence of Mr. 
Kennedy, Advocate for the plaintiff in the above mentioned suits, of Mr. 
Phillips, Advocate for the defendants Monee Bibee Sreomalinney and Woonee 
Bibee, of Mr. Pugh, Advocate for tlie defendant Gopal Doss Singh, and of 
Mr. Sale for Mr. Hill, Advocate for the defendant Eakhal Dass ; and upon the 
application of the Advocate for the said Gopal Doss Sing, it is ordered that 
Eussick Kali Mitter, being served with the order, do, on Monday, the fifth day 
of February instant, show cause before this Court why he should not be added 
as party defendant to these suits, or why he should not give security for the 
costs of the defendants in the aboveinentioned suits : and it is further ordered 
that service of this order on Mr. TI. TI. Bemfry, the Attorney for the said 
Eussick Lall Mitter, be deemed good service on the said Eussick Lall Mitter. 
Dated this second day of February in the year of our Lord one thousand eight 
hundred and eighty-three.” 

On the 5th an application was made for the postponement of the hearing 
of the rule, on tlie grounds of the illness of Eussick Lall Mitter and of his 
inability to instruct Counsel to show cause against the rule. 

[737] The Court granted tlie postponement asked for, on the understand- 
ing that if the order nifii wore made absolute it would take effect from that 
date. Pending the hearing of tlie rule, the suits had been dismissed with 
costs. Subsequently affidavits were filed by Eussick Lall Mitter, and the rule 
came on for hearing on February 22nd. 

. Mr. T. /I. Apear showed cause against the rule, and without referring to 
his affidavits contended tliat tliere was no ground for the rule, and nothing for 
him to answer. No grounds whatever were stated on the face of the rule, and 
it had not even been applied for on petition or affidavit, so that Eussick Lall 
Mitter could not possibly be expected to know what ho had to answer. As 
the proceeding was one in the same nature as that for contempt of Court, he 
submitted that ho was absolutely entitled to have the materials upon which 
the rule was granted before him, and so bo able to know what he had to answer 
before he could be called on to show cause. There was no rule contained in 
Belch ambers ' Eules and Orders bearing on the question ; and as this was an 
entirely novel proceeding he submitted the rule should be discharged with 
costs. In support of his contention he cited Archbold, Vol. II, p. 1267, and 
Tidd’s Practice, p. 479. 

Mr. Pugh, — The application was merely one under s. 32 of the Civil 
Procedure Code, and, had he been in Court at the hearing, Eussick Lall Mitter 
might have been added at once as a party defendant. [NoRRlS, J — Yes ; if a 
substantive application was made, but then he would be cognizant of ail that 
transpired, and I should always bo inclined to hear what ho Jiad to say l>eforo 
adding him as a i)arty.] [ don’t wish to preiudice him now in any way, but 
the rule was granted in its present form not at rny instance, but at that of the 
Court, for I merely asked the Court to proceed under s. 32, and not to call on 
him to sh )w cause why he should not give security for costs. [NORRIS, J. — 
I think every one on whom a rule is served should, unless he is in Court when 
the matter is heard, bo furnished with the grounds on affidavit, and I will 
postpone the hearing of this rule for that purpose.] 
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E788] Mr. Apcar, — The rule being informal can only be discharged with 
costa. [Mr. Piigh. — But Bussick Lall Mitter has filed affidavits in reply.] Your 
Lordship can't look at anything further than the terms of the rule, and there 
being nothing for him to answer you cannot go into my affidavit. 

NoffIb, J. — I think this rule must be discharged. It states no grounds 
whatever, and in granting the rule I did not intend that it should be drawn up 
as it has been. If it had been properly drawn up I should have been in a 
position to hear it, but as it stands now it must be discharged and under 
circunstances discharged with costs. I will grant liberty to apply, on affidavit, 
for a fresh rule, and t direct that the decree in tiie suit be not drawn up until 
the rule is disposed of as I shall give Mr. Piujh every facility for bringing this 
matter to a hearing. 

Buie discharged with costs. 

Attorney for the Plaintiff : Mr. H, H, Bemfry, 

Attorneys for tho Defendants : Mr. E, J, Moses and Baboo Doley Chand 

Dutt. 


[ 9 Cal. 738 : 12 G.L.R. 399 ] 

APPELLATE CIVIL. 


The 11th Aiyril, 1888. 

Prksknt : 

Sill Eichaud Garth, Kt.. Chiisf Justice, and 
Mr. Justice MAcrHERSoN. 


Gour Ilari Sanyal Defendant 

* 

versits 

Prem Nath Sanyal and others Plaintiffs." 


Practice — Bight of respondent^ laho has filed cross objections^ to appeal, 
ivhcre appellant withdratos his appeal. 

No leave to appeal should bo granted to a respondent who has filed cross objections, 
unless the Court is thoroughly satisfied upon affidavit that ho was ready to appeal, and would 
have appealed within the proper time if tho ocher side had not done so. 

This was an application to withdraw an appeal on payment of the respondents' 
costs ; the respondents, who had filed cross objections, submitted that if the 
appellant’s application were granted, they (the respondents) ought to be allowed 
to appeal. 

[739] Tho Court ordered the respondents to file an affidavit on the ques- 
tion, as to whether or not they wore ready to appeal, and would have appealed, 
in duo time, if the appellant had not preferred his appeal first. 

The contents of this affidavit, and tho facts necessary for the purpose of 
this report, are fully set out in the judgment of the Court. 

Mr. Evans and Baboo Grish Chumler Chowdhry for the Appellant. 

Mr. Branson, Baboo Srinath Dass, Baboo Jogesh Chunder Boy, Baboo 
Rally Churn Mitter and Baboo Divarkanath Banerjee for the Respondents. 

* Appeal from Original Decree, No. 89 of 1881, against the decree of Baboo Nobin 
Chunder Ghoso, Subordinate Judge of Mymensingh, dated the 18th January 1881. 
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The Judgment of the Court (Garih, C. J., and Macfherson, J.), was 
deliverocl by 

Garth, C.J. — This appeal beinj? set down for hearing on the Peremptory 
Board, the appellant on Friday last applied to us by petition to withdraw the 
appeal. 

Mr. Branson for the respondents objected, that if the appellant was 
allowed to withdraw his appeal, the respondents, who had filed cross objec- 
tions, ought to be allowed to prefer a cross appeal. 

As, however, it did not appear under what circumstances the cross 
objections had been filed, we gave Mr. Branson an opportunity of satisfying 
us, upon affidavit, that bis clients wore ready to appeal, and would have 
appealed in due time if tlie appellant had not preferred his appeal first. 

The case accordingly came on again on Monday last, when Mr. Branson 
produced an affidavit made by the two plaintiffs (the respondents), from which 
it appeared that they had brought the suit to recover a moiety of certain 
mouzahs ; that their claim had boon decreed as to two of those mouzahs, but 
dismissed as to tlie rest ; whereui)on the defendant appealed to this Court as 
to the part of the claim which was decreed, and the respondents filed cross 
objections as to the part of tlie claim which was dismissed. 

The affidavit then proceeded to say that, after the lower Court’s judgment 
had been given, the plaintiffs applied for attested copies [740J of the judgment 
and decree with an intention to tile an appeal in this Court against that part 
of the decree which dismissed their claim ; and that these copies were obtained 
on the 11th of February 1881, so that the last day for filing their appeal would 
have been the 11th of May following. 

Meanwhile, however, the defendant (appellant) had also obtained copies 
of tlie decree, and he appealed to this Court on the 28th of April 1881, so that 
the respondents, instead of appealing themselves, filed cross objections to his 
appeal. 

But what the respondents’ affidavit does not state, and what it is essential 
that it should state, in order to entitle them to file a cross appeal now, is this : 
that they ivere prepared to appeal on the 11th of May 1681, and would have 
appealed if the appellant had not done so. 

The Judges of this Bench some time ago, after consulting other Judges of 
the Court, came to this conclusion : that no leave to appeal should bo given 
to a respondent who has filed cross objections, unless the Court is thoroughly 
satisfied, upon affidavit, that he was ready to appeal, and would have appealed 
within the proper time if the other side had not done so. 

We are by no moans satisfied this in the present case. The respon- 
dents were well aware that they wore bound to satisfy the Court upon this 
point, they had ample time for considering the form of their affidavit ; and 
yet it is perfectly consistent with the affidavit now before u ; that they did not 
moan to appeal if the defendant had boon content not to do so. 

It is true that they might have taken copies of the decree with the inten- 
tion of appealing ; but it does not at all follow that, having obtained the copies 
and taken advice, they were prepared to appeal three months afterwards. 

The counter- affidavit which has been made by the appellant's son 
distinctly states that, before this appeal was filed, the respondents proposed to 
the appellant not to file any appeal, and agreed not to do so, provided that the 
appellant did not. 
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Under these circumstances we think that we should be contravening the 
rule, which guides us in these cases, if we were to allow the respondents now 
to file an appeal. 

[741] Mr. Branson has applied to us to he allowed to file further aifida- 
v’ts to remedy the defect in his present one ; hut iliis would bo, for obvious 
reasons, a very dangerous thing to allow. The respondents must have known 
the point perfectly well upon which they had to satisfy us ; and they had 
ample time to bring before the Court all their available rriateriiils. 

Wo tliink, therefore, that the appellant shouid bo allowed to withdraw his 
appeal, as he has proposed to do, on payment of costs ; and that the respon- 
dents should not be allowed to file a cross appeal. 

Appeal u'ithdrairn. 


NOTES. 

[ Se« silso (1890) 23 Bom., 092.] 


[0 Cal. 741 : 7 Ind. Jur. 653 ] 

APPELLATE CIVIL. 


The ^iOth March, 

PUKSENT : 

Str KrcHARi) (jARtu, Kt., Chief Jhstk’E and 
Mu. Justice Macpherson. 


Ram Cl Hinder Sao PlaintifV 

versus 

Bunseedhur N aik Defendant. " 


Evidence Act (T of s. 8S — Measurement chittas, 

ChiLtas iiiiule V)y ( li)v*»rnmcnt for its own private use are nothing more than documents 
prepared for the information of the Collector, and are not evidence against private persons for 
the purpose of proving that tlie lands described therein are or are not of a particular character 
or ton 11 re. 

The ])laintift’ was the pinch asor at a sale for arrears of rent under 
Regulation VITI of 1819, of a certain patni taluk called lot Ilurirampur. 

In 1878 the plaintiff sued defendant to recover possession of one bigha 19 
cottas of land as appertaining to that taluk, on the ground that he (the defen- 
dant) held the land at a rental of Ks. 10. This suit was, however, dismissed, 
as the defendant denied the relationship of landlord and tenant. 

Tin* plaintiff thereupon brought the luoseni suit for possession of this land, 
and also for a declaration that it belonged to mehal lot Hurirampur. 

The defendant admitted the proprietary right of the plaintiff’ in the mehal, 
but pleaded that the suit was barred under s. 13, [742] Civil Procedure Code, and 
that the land did not form part of lot Hurirampur, but was the lakeraj land of 
one Domon, from whose vendee he, the defendant, obtained it by purchase 

* Appeal from Appellate Docroe No. 1950 of 1881, against the dccn'c of Baboo Riidha 
Krishna Son, Additional Subordinate Judge of Hugli, dated the Srd August 1881, reversing 
the decree of Baboo Bohari Lall Mullick, Munsif of Haripal, dated the 27th September 1880. 


4 CAL.— 163 
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Tlic Miinsif fonncl, relying on certain Government chittaa, that lot Hurirani- 
pnr had been measured and resumed by Government in 1844 ; that the land 
in dis|)iit(5 appertaiiu'd to nuihal lot Hurirampur, and was not the lakeraj land 
of Domon, from whose vendee the defetidant alleged tliat he had pui’chased ; 
tliat t.lui jiidgiiKUit jjassed in the rent suit contained no adjudication on tlie 
issues raised in t he present case, and tlierofore s. 13 of tlie Civil Procedure 
Code did »u)t Mppl\ : lui therelore decreed the case in favour of tlie jilaintitT. 

The d(*fendant appeal(‘d to the Additional Subordinate Judge of llughli, 
who held that the plaintiff liad not sulliciently proved that he or his predeces- 
sors had (jver hc'en in jKissossion of the land, and that the Munsif was wrong in 
relying o!i the chittas of 1844, as under s. 83 of the Jwidenco Act their accuracy 
could not he presumed, and that in any case they could not bo used as conclu- 
sive (ivideiuM* of title against a third party : he further found that the disputed 
land was lakeraj, and therefore allowcil the apjieal. 

^J’he plaintiff ap|)(*aled to the lligli Court. 

liaboo lJinlnv(i ('hunt liaiwrjn* for the Aiipellant. 

Baboo Srntafli for the Respondent. 

The Judgments of the Court (Gahth, C. J. and Macpherson, J., were 
as follows : — 

Garth, C. J. 1 am of opinion that the chitta of 1844, which lias been 
treated by the Subordinate Judge as no evidence against the jireserit defendant, 
was not evidence, and that he was iierfectly right in the view which lie took. 

As 1 understand, this was a chitta prepared by the Deputy Collector, with 
a view to resuiniition jiroceedings being taken, and the way in which that 
chitta was sought to be used in tiiis case by the plaintiff, was that in that 
chitta the I higha and Iff cottas of land in suit which has been found by tbe 
Subordinate Judge to be lakeraj, was not entered as lakeraj, but as rent-paying 
land. 

[748] T think that having regard to the object of the chitta, and to the 
w^ay in wliicli it was prciiarcvl, it cannot bo made evidence under s. 83 of the 
Fividenco Act. 

The maps and plans, which are mentioned in that section, are, as it seems 
tome, maps and plans niadr Inj the (iovernnifnit foe public purposes', 1 quite 
agree wdtli the learned Judges, who decided the case of Jumnajotj MalUck v. 
Dirarkaiiath Mjftee (1. L. R., Ti Cal., ‘287) tlia*; a map or plan made by tbe 
Government for juivate purposes, or when tbe Government is acting otberwdso 
than in a ludilic capacity, is clearly not evidence. 

Our attention has been directed to certain cases by the learned iileader for 
the appellant, in which Mr. Justice Jackson and some other learned Judges 
appear to have considered that jamabandi ])apers and maps prepared by Govern- 
ment with reference to lands, w hich they were bolding in their kbas possession 
as pro])ri(d()rs, were evidence under this section of the Act. 

But 1 confess 1 cannot aceode to that views and if it should become 
necessary, T would refer the fpiestion, wdietlier such documents are admissible, 
to a Full l^encb. 

[think it would be extremely dangerous to admit evidence of this kind 
under the guise of iiublic documents. Such papers are merely prepared by 
the Government as landlords for tbe jnirposes of their estate, and they appear 
to me to 1)0 no more evidence against tbe tenants of that estate than similar 
documents w'ould be, prepared by any other landlord. 
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I consid(3r the cliitta in this case to ho nothing more than a document 
pro])arod for the information and {*uidanco of the Collector ; and that it is not 
evidence against private persons for the purpose of proving that the land 
described in it was or was not of a particular character or tenure. If the 
resumption proceedings had been put in, and it had been shown that the defen- 
dant’s ancestors claimed the land as lakoraj and were defeateil, T quite agree 
that the cliitta, coupled with the resumption iiroccedings, would have been 
admissible to prove that the land was not rent-free. 

[744] But T think that the chitt.i par sa , not evidence in this suit; and 
that the Subordinate Judge was right in so dealing with it. 

The appeal will be dismissed with costs. 

Haepherson, J. -I concur in dismissing the appeal. I think that the 
cliitta, standing by itself, furnishes no proof that the jiarticular land, whicli is 
the subject of this suit, was resumed by (rovornment. Tf the plaintiff wished 
to prove the resumption of these lands, he ought to have filed the resumption 
proceeding itself. 

(hsmiHsed. 


NOTES. 


[Sw also (IHHG) U Cal., 1*20 (l-2‘2) ; (IH8U) IG Cal., (51)0); (181)5) ‘28 Cal., 885 (838) ; 
(IHU?) 1 0. W. N., 588.] 


[9 Cal. 744 12 C. L. R. 237] 

FUlili BENCH BEKERENCE. 


Tha mil March, 
rUKSKNT : 

SiK Hi(;hatid (jAJtTii, Kt., CnufK Justice, Mk. Justice .Mittek, 

Mh. Justice McDoNEUi, Mil Justice Piunsei*, and 
M u. Justice Wilson. 

Mahomed Ali Khan and otho's Phiinlilfs 

rcrsjts 

Khaja Abdid (jimriy :ind others 1 )eiendjints. ‘ 

Pnssf’sstnu Dispos.si'wion Adrerse possession -l^rastinipiani -Onus 
Pi'obandi — Limitation- Joint oirners, Adrerse possession hehreen. 

Under Ui(? forniLT LiinitaliMii .Aft, the <>f .lution, .md iindfr tlir [ncsriit law the 

event from which liiiiitatien is doelared te riiii, must have rvfnnvd withm thi* prt'M-ribed 
period, and it lies on the plaiiitifT to show this. .Verordiiigl) . wlicn* tlie suit i . for pos.ses- 
sion, and the causcj of iietiou is dispo.sse'ssion, the plaintiff is hound to provL* posM'ssi(iii and 
dispossession within twel\e yenrs. 

INissossion is not noccssaril> the same thing .is .ictuaJ iis( r. 

When land has bc«eii shown to IiaNciieeii in a condition iiiifiilin;; it for .letii.il LMijownent 
ill the usual modes, .it sneh a time and under such fireiiiiist,ine.-' ^ tluit that sL.ite naturally 
would, and probabh did, eoiitinnc till within twelvi* years hebo'e suit, it iii.iy propf’rly be 
preHtoned that it did so eontinne, and that the pros ions po*,si-.,sii)n eontiimeil also until the 
contrary is jiroved. 

* Full Bench Reference made by Mr. Justice MlTTEJt and ^Ir. Justice NoilHIS, dated 
the 14th Augu-st 188*2, in appeal from Appellate Decree No. ‘2878 of 1880. 
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Such a presumption is in no .sense a conclusive one. Its bearing upon each particular 
case must depend upon the eircuinstance.s of that case. 

Many acts wliieli would be (doari.x adverse, and might amount to dispossession as 
between a .strang(*r and the true owncM* of land, wt>ijld, Jnitween Joint owners, naturally bear 
a dilTerent construetion. 

[ 746 ] This caso was rul'orrod to a Kull Bencli by Mr. Justice MiTTKH and 
Mr. Justice NoRRIS, on the 1 4th August 1882, with the following opinion : — 

“ The facts of this case aro briefly as follows : — At the time of the perma- 
nent settlement, Pergunnah At tea was divided into the following zainindaries, 
the towzf numbers of which are 10, 11, 12, IG, 5():il, 5032, 5033, 5034, 5035, 
5151, 5152 and 5153. I’lie lands of these zamindaries were separate and 
distinct, with the excciition of a large area of jungle land consisting of 491 
inou/ahs, which went by the name of Araipara. The dis])ute in this case 
relates to 50 khadas of land alleged by the plaintiffs to lie within one of these 
inouzahs, riz., Ka/lah. The jilaintitls in this case are the projirietors of some 
of the zamindaries mentioned above. They alleged that they were in posses- 
sion of the disputed lands, by receipt of their share of the rent derivable from 
the sale of timber, etc., such rents as are recoverable from jungle lands. 
Then they further allege that gradually a portion of the disputed lands was 
reclaimed and ryots were settled upon it ; but that the defendants, who 
are the owners of one of tliese zamindaries, viz., 5032, dispossessed them 
on the 12th .\pnl 18G8. Tlie defendants, alleging that the land in disimte was 
not in Kazlaii, but in mouzah Narina Alukdia, exclusively appertaining to their 
zamindari No. 5032, and further alleging that they have been in possession of 
the disputed lands for more than twelve years, amongst other pleas, ])lcaded 
limitation as a bar to the plaintiffs’ claim. The Court of First Instance dismissed 
the plaintiffs' suit on the plea of limitation as well as on the iJierits. On 
appeal, tl)e District Judge is of opinion that the decision of the Court of First 
Instance, on the merits of the case, was not correct. He says that, if it had 
not been for the fact that the claim was barred by limitation, he would have 
dc])uted an Amin to hold a local investigation upon the question, whether the 
land in dispute appertains to Kazlah or to mouzah Narina Alukdia. On the 
plea of limitation, he finds that Kazlah was tliaked in 1859 as the joint pro- 
jjerty of the proprietors of all those zamindaries and as in their joint possession; 
but that the plaintiffs have utterly failed to prove their possession of the land 
in dispute wdthin twelve years. Upon these lindings of fact, the [ 746 ] District 
Judge has dismissed the plaintiffs’ claim as barred by limitation. (1) 

(1) The following is that portion of the District Judge's judgment which 
bears on the question of limitation : 1 will now come to the issue as to 

limitation. In suit No. 61 (for about two-thirds of the whole claim), the 
plaint was liled on the 24th August 1878, in suit No. 12 it was filed on the 
27th May 1879, in suit No. G39 on the Gth August 1879. In all, the cause 
of action, namely, forcible, fraudulent, unjust, and illegal dispossession, is said 
to have accrued on tlie 12th April 1868, so that by the admi sion of the plaintiffs, 
the earliest suit is within one year and eight montlis of being barred by posses- 
sion admittedly adverse, and the latest suit is within eight months and a few 
days of being so barred. As to a ‘forcible’ dispossession, wdiich apparently alludes 
to some specific act, there is not a word of evidence tendered. It clearly rests 
with plaintiffs to prove that a possession, which they admit to have been 
continuou.sly adverse for upwards of ten years before the bringing of the first suit, 
did, during the preceding one year and eiglit months, not exist at all, or did 
not exist in adverse form : tliey must prove that a state of things different from 
what they admit to liave existed for so many successive years did, as 
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[747] ‘ ‘ It is now contended before us tliat, having regard to the nature of 
the land in dispute, which was jungly waste and uncultivated at the time of the 

defendants allege it, not exist at any time dui-ing the two previous years. On 
the inability of the plaintiffs \o do this, I concur with the lower Court. I also 
concur with the lower Court in finding that defendants liave not [iroved the 
lands in dispute to apjjertain to their separate zaniiiidari. 

“ Plaintiffs ai’e for the most part large and wealthy ziiniindars, by no means 
alow to assert their rights, yet they admit t!..it they have unaccountably slum- 
bered over these rights for ui)wards of ten years. Plaintiffs, mainly for the 
purpose of proving their possession (joint with defendants) })rior to I'llh (I8f)8), 
roly on an ijara kabuliat, which they have filed. Tliis document tiie lower 
Court has discredited ; but without looking to its genuineness, it is sufficient to 
say that it is dated 1271 (1864) and was for 1271, 1272, 127:j, and 1274 (1864 
-1867) ; and that it, of itself, forms no evidence wdiatevei- that possession 
followed upon it, or continued into 1275 (1868). The plaintiffs also rely on 
some chalans filed not in suit No. 61, the heaviest and most impoi tant one, 
but in suit No. 12 wliich was coiumenced many months afterwards. Tliey 
purport to have been given by Ram Jiban Joypal, one of the ijaradars, and are 
for rent of 1271, 1272, 1273, and 1274 (1864 1867) ; but in his evidence this 

man states that his ijara only extended up to 1272 (1865), and that he never went 
to Kazlah after 1272. His subsequent answers to the contjary, when pressed 
by plaintiffs, appear to me deserving of no weight. Plaintiffs in suit No. 61 
examined seven witnesses, and in No. 12 they examined three witnesses. 
These witnesses do not appear to know anything about Kazlah, a very small 
fraction of the wliolo group, altiiough some of them assert that dcfendaiits, by 
settling ryots and clearing tlie lands, had dispossessed them. 

“There can be no doubt that limitation in such a suit as this runs from 
the commencement of an adverse possession. The plaintiffs have tiistinctly 
alleged (and tliis i)osition is admitted>by their vakeel), that the exclusive actual 
lK)ssession of defendants has tliroughout its existence been of an adverse charac- 
ter. it is for tlieiii then to prove that this sort of j)Ossession onl> commenced 
within the twelve years prior to their suit. They allege that it commenced in 
the month of Bysak 1275 (April 1868). They have quite faileil to iwovc that 
allegation. 

“ 1 find that the plainliffs have failed to discharge the onus on them, and 
to ])rovo even jtnnui fdcie that the adverse possession of the defendants 
commenced within twelve years of any of these suits. There is no evidence 
that clearances and settlement of the ryots began only in 1275 ; they admittedly 
existed in 1275, and the evidence is to the effect that they existed before that. 
Moreover, the plaintiffs have set iq) a case of actual possession and enjoyment 
by the receipt of rents for jungle produce down to 1275. The\ therefore 
cannot, as they would wish to do, plead that this is a case in which posses- 
sion must be taken to go with the right. 

“ Plaintiffs’ vakeels have relied much on a ruling by Macphkuson and 
MoilUlS, 3J., Shuyfunnissa Bibee Chotvdram v. Ko\tlash i'hunder il lUKjopadhya 
(25 W. R., 53), but that decision only defines the time at which [)osscssion by 
a co-sharer is to be hold to become ‘ adverse. ' Hr does not in any way say 
that a co-sharer cannot possess adversely, or that adverse j)ossession by a 
cosharer for twelve years is not a complete bar. 

“ Had 1 not held that plaintiffs were barred by limitation, and that, there- 
fore, the appeals must be dismissed, I should have held that they, as ijmali 
sharers, were entitled to the joint possession they claim ; and that the defen- 
dants having in no way established that they had expended a single rupee on 
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Tliakbust nicasui’oinent, tlio i)laintiH‘s’ claim should not bo thrown out as barred 
l)y limitation, unless tlio defendants prove adverse ))ossession for more tlian 
twelve years. If it weic an admitted fact that the land in dispute is still 
unclaimed, we have no douht that this contention would bo ri^ht. But it is 
admitted that a portion of the land in dispute is novv under culti-[748]vation. 
llavinf,^ re^^ard to this fact, the question raised befoio us, in our o))inion, 
hecomes one of peculiar dilliculty, so far as the cultivated lands are concerned. 
The decision bcarinj^Mipon this point -Nmnih iVazir Sif/hnr. Ali Khan v. Womeah 
Chundcr Miller {‘2 W. It., 7o) ; liaolee Simjh v. llurohnns Narain Siiajh (7 W. 
R., yi"2) ; Lall S/uf/h v. liahoo Mad hoo sand un liaij (H \V. R., 426) ; JJnssee- 
roannisstt Chawdlinun v. liajah fjee/aninid Snajh (14 W. R., 13.5) ; Sinid Ameer 
.1// V. Maharanee Indarjeel Kooer (lb W. R., 43) ; Gassain Da.ss Koondoo 
Sirno Knoniaree Dehut (12 B. B. R., 211); 19 \V. R., 192) ; Niljaree v. Mnjechool- 
fah (19 W. R., 209) ; Shaikh Ozeer AH v. Shaikh Mukhoo! Ali (19 W. R.', 282) ; 
Kalee Narani Jloae Aninid Mojjee (raapta (21 W. R., 79) ; (rokool Krista Sen v. 
J)avid (23 \V. R., 4 13) ; Jjidrhaa Khan v. Kalmj (2l\V. R., 273); Mahomed Kaheo 
V. Ahdaal Azeem (24 \V. R., 31b) ; K'loda Xeiraz Choirdhrt/ v. lirojendro (Jooinar 
Kan Chairdhiij (21 \V. R., 417): Kaamar Kinijit Siin/h v. Schoene Kilhurn d Co. 
(4 C. 1j. R., 31)0) ; Rad ha (fohnid Ron v. Imili.s (7 C. B. R., 361) ; Kalin Churn 
Sahao V. See retain af Slate (1. li. R., (J Cal., 72b); Mahomed^ fhrahiin v. 
Morrison (1. L. R., b Gal., 36) : Maito Mahnn (I hose v. Mathura Mohan Ron 
(I. Ij. R., 7 Cal., 22b) : Pauduranq (iohmd v. Bal Krishna llari (6 Bom. II. C., 
A. 0., 125) ; Maharajah Kaairur v. Bahaa Nand faill Siia/h (H IMoore’s 1. 199 

at p. 220) — appear to us to be contradictory. We therefore refer tlie following 
cpiestion to the decision of the Full Rench : - 

“ It beiiig assumed by the lower .\i)i)ellate Court, for the purpose of decid- 
ing the (pK'stion of limitation, that the land in (lis[)ute at tlie time of the 
Thakhust w.is jungh*. and in (he joint possession of all the zamindars of 
Revgunnah Attea, including the ])laintin*s predecesors in title, and it being 
found that the plaintiH's have failed to prove their possession of the disputed 
land, which is partly jungle and [)artl\ under cultivation, within Iwolve years 
from the date ijf suit, whether the plain tills’ claim is l)arrod by limitation. ” 

[749] M r. Keans, Baboo Srinath Das, Baboo Jaiiesh Chnnder Ran, and 
Moonshi Serajul [slam for the Appellants. 

Baboo Chnnder Madhnh (rhase. Baboo Rash JJehari Chase, ami Baboo 
Kaloda Kinker Roi/ for the Respondents. 

The following Judgments weie delivered : 

The Judgment of iMriTKJ^ McDonkll, Piunskp, and Wii.son, JJ., was 
delivered hy 

Wilson, J. Inti lese suitsl he phuntill's .sought to have their rights declared 
to shares in bO khadas of land, and lo be put in iiossession of them jointly 
with the defendants. The defendanis denied the ))lain tiffs’ title and also plead- 
ed limitation, 'riie lower Ajipellate C(mrt has decided in favour of the jlaintilfs 
on the (piestion (jf title, holding them entitled to be put into |)ossession, but 
for limitation. It has, however, held that their claim is barret! by limitation. 
The question before us is whether the rule of limitation has ))een correctly 
applied. * 

reclamations, are in no way, in equity, entitled to defeat that right of 
the plaintilfs and to hold exclusive iiossossion of even the cleared i)ortion of 
the lands m suit. 1 should also have held that there was no private arrange- 
ment proverl, whei’ehy the other sharers consented to allow the defendants to 
hold exclusive possession of the lands in suit.” 


1222 



KHAJA ABDUL GUNNY &c. [1883] I.L.R. 9 Cal. 780 

The facta found or admitted, so far as they are material for the present 
purpose, seem to be these : The plaintiffs and tlie defendants have a f^ood title 
to the lands in question jointly. At the date of a Thakbust in JH59 they were 
in joint possession. The whole of the lands were then jungle, yielding, how- 
ever, some kind of profit, which has been variously described. 

At some time or times subsequent to that date, Imt more than ten years ago, 
a portion of tlie lands was brought under cultivation, and of the lands so 
reclaimed the defendants have been in poss(jssion from the time of their recla- 
mation. It would appear that tlie amount reclaimed is some 10 or 12 khadas 
out of 50, though perliajis what the District Judge says on that point does not 
amount to an actual finding. 

With regard to the law, tlie District Judge says : “It clearly rests with 
plaintiffs to jirove that a possession, which they admit to have been continuously 
. adverse for upwards of ten years liefore the bringing of the first suit, did, during 
the preceding one year and eight months, not exist at all, or did not exist in 
adverse form. They must ])rovo that a state of things different from what they 
admit to have existed for s(3 many successive [750] years did, as defendants 
allege it, not exist at any time during the two previous years.” And again : 
“ The plaintiffs have distinctly alleged (and this position is admitted by their 
vakeel) that the exclusive actual possession of defendants has throughout its 
existence been of an adverse character. It is for them to prove that this sort 
of possession only commenced within the twelve years ]>rior to their suits.” 
And he concludes : “T find that the plaintiffs have failed to discharge the 
onus on them, and to prove oven prhnd facie that the adverse ])ossession of 
the defendants (jommenced within twelve years of any of those suits.” 

It appears to us that the application of the law of limitation to cases, such 
as the present, requires considerable care. 

There is no douht as to the general rule : That under the former fjimitation 
Act the cause of action, and under the ])resent law the event from which limi- 
tation is declared to run, must have occurred within the ])roscribed period, and 
that it lies on the plaintiff' to show this. Accordingly, whei’e the suit is for 
possession, and the cause of action is dispossession, it has more than once 
been held by the Privy Council that the plaintiff is bound to prove possession 
and dis])ossession \Nithin twelve years Maharajah Kooirur S/nffh v. Xund 
Lai Sinqh (8 Moore’s 1. A., 199, at p. 220) ; Laja Snheh Perhlad Sein v. liudhu 
Simjh (12 Moore’s 1. A., 275, 337 : S.(\ 2 B. L. R., P. C., Ill); Beer Chnnder 
Jobraj V. Ihqmhj Collector of Bhallooah (13 W. R., P. C., 23). 

We think further that as a general rule the plaintiff cannot, merely by 
proving possession, at any j)oriod prior to t\velvo years before suit, shift the 
onus to the defendant. In the case already cited. Maharajah Kooiriir Simjh v. 
Nnnd Lai Snujh (8 Moore’s 1. A., 199, at p. 220), the plaintiff had adduced 
evidence to show possession earlier than twelve years before suit ; but the 
IVivy Council treat it as immaterial, saying at page 220 : “ The lands in 

question may have been part of mou/ah Go])al])ur, and, as such, may have 
been enjoyed by his (the plaintiff’s) ancestor, and yet he may have lost, by 
lapse of time, his right to recover them.” To this extent we are unable to 
concur in the view indicated by the Chief Justice in Kalla (liurn Sahoo. The 
Secretara of State for ladiq (1. L. R., 6 Cal., 725). ' 

[751] But possession is not necessarily the same thing as actual user. 

The nature of the possession to be looked for, and the eviflence of its con- 
tinuance, must depend upon the character and condition of the land in dispute. 
Land is often either j)ermanently or tomj)orarily incapable of actual enjoyment 
in any of the customary modes as by residence or tillage or receipts of a 
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Settled rent. It may be incapal)le of any heneficital use, as in the case of land 
covered with sand by an innundation; it may produce some profit, but trifling 
in amount, and only of occasional occurrence as is often the case with jungle 
land. In such cases it would lie unreasonable to look for the same evidence of 
poss(3ssi()n as in the case of a house or a cultivated field. All that can he 
recpiired is that the jjlaintitf should show sucii acts of ownership as are natural 
under tlu^ existing condition of the land, and in such cases, when he has done 
this, his ])ossession is presunied to continue as long as the state of the land 
remains unchanged, unless he is shown to liave l)oen dispossessed. 

Lands again may liy natural causes bo placed wholly out of reach of 
tlieir owners ; as in the case of diluvion by a river. In such a case, if the plain- 
tiff’ shows his ])ossession down to the time of tlio diluvion, his possession is 
presumed to continue as long as tlie lands continue to he submerged. Kally 
Churn Suhoo v. Srcrrfaru nf State for India (I. L. H., (5 Cal., 725) ; Mono 
Mohnii (ilKtfte v. Mathura Mahun Roy (I. L. R., 7 Cal., 225). 

Wlien lands which have boon in such a condition as to be incapable of 
onjoyniont in the (udinary modes are reclaimed and brought under cultivation, 
the change is in many instances gradual and difficult of observation while in 
])rogress. J)iluviated land may take years to reform. Jungle land is often 
brought under cultivation fui-tively by sciuatteis clearing a patch here and a 
liatch there at irregular intervals of time. So that it may be a matter of extreme 
difficulty to pj’ove as to any piece of land, the exact date at which its condition 
became altered. And as the plaintiff*, who has complied with the conditions we 
have indicated, is in the? absence of dispossession presumed to continue in 
jiossessioii as long as the state of the land remains [782] unchanged, it is 
essential to iruiuire on whom the burden of proof of the date of the change lies. 

The true rule appears to us to bo this : That where land has been shown 
to have been in a (jondition unfitting it for actual enjoyment in the usual 
inodes at such a time, and un<ler such circumstances that tliat state naturally 
would, and probably did, continue till within twelve years before suit, it may 
properly be presunied that it did so continue, and that the plaintiff’s possession 
continued also, until the contrary is shown. The presumption seems to us to 
ho reasonable in itself, and in accordance with the legal principles now 
embodied in s. 114 of the Kvidence Act. 

It remains to consider tlie case of Radha (Johind Roy v. Tnqlia (7 C. L.R., 
.‘304) decided by the Privy Council. We do not understand that case as 
establishing the broad ])roi)osition contained in the head note, which would ho in 
conflict with the earlier decisions of tlie same tribunal. The land in dispute in 
that case had formed part of the bed of a bhil or lake ; the title to the bhil and 
its bed was found to bo in the plaintiff, and he had been in possession so long 
as the land was covered with watei. The bhil gradually dried up and the 
defendant occupied the land so formed. The date of the drying up of the land 
and of its occupation by the defendant wore in controversy, but these things 
had certainly hapjioned recently. Their Lordships, having disposed of the 
other questions which were raised, say : “ The question remains, whether the 

disputed land had or had not been occupied by the defendant for twelve years 
before the suit was instituted, so as to give him a title against the plaintiff by 
the openition of the Statute of Limitation. On this question, undoubtedly the 
issue is on the defendant. The plaintiff has proved his title ; the defendant 
must prove that the plaintiff has lost it by reason of his, the defendant’s 
adverse iiossession. And immediately below it is said : The Subordinate 

Judge does lujt ap))oar to have had his attention directed to the very important 
question when the new land formed.** The present case is in its facts closely 
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C7S8] analogous to that case ; and the view which we take of the law certainly 
accords with the decision of the Privy Council. 

The presumption of which wo have spoken is in no sense a conclusive 
one. Its bearing upon each particular case must depend upon the circum- 
stances of the case ; and it is always liable to be rebutted by evidence. But 
having regard to the time at which the whole land was jungle, and the 
comparatively small quantity which up to the time of suit seems to have been 
cleared, we think that it ought to be considered in this case together with all 
the evidence ; and we remand the case to the lower Appellate Court in order 
that the question of limitation may thus be again considered. 

We desire to abstain from saying anything that might seem to fetter the 
judgment of the learned Judge in dealing with the question upon the whole 
materials before him ; hut there are two matters which may liave an important 
bearing upon the case, and to which we think it right to draw' attention. In 
the first place the nature of the profit derived by the joint owners from the 
land as jungle should be considered. If it should he that they were in receipt 
of a settled rent, regularly paid like an agricultural rent, the presumption in 
question might have little, if any, bearing on the case ; if the profit was of 
a different description, the result might bo materially different. Secondly, in 
considering any transaction prior to the time from wdiich the plaintiff' admits 
the defendants possession to have been adverse, it should be borne in mind that 
the case is one between joint owners, and many acts whicii would be clearly 
adverse and might amount to dispossession as between a stranger and the 
true owner of land, would, between joint owners, naturally bear a different 
construction. 

Garth, C.J. — I am sorry that I cannot conciu* entirely with the view 
which has been taken of the law by my learned brothers. 

So far as the result of this particular case is concerned, and tlie order 
which my learned brothers have rmwfe in remanding it to the Court below, 
I am quite content to defer to their judgment. It may be, and 1 trust tliat in 
the generality of cases it wdll be, that tlie difference of opinion whicli exists 
between us may not [7.54] tend to much diversity of practice. But what I 
cannot regard as sound law, (although I shall of course duteously accept it after 
this judgment as our rule of action), is the principle wdiich has been laid 
down by the rest of the Court upon the subject of presumption. 

We are agreed that under the old, as well as the present, law of limitation, 
the plaintiff is bound in cases of this nature to prove a possession and a dispos- 
session within twelve years before suit; and we are also agreed, as T understand, 
that this proof need not always consist of evidence of acts of possession on 
the one hand, or of tho act of dispossession on the other. 

Thus it is admitted that in tho case of jungle land, or of land covered 
by water, the Court may, and generally, should presume in the absence of 
evidence to tho contrary, that a possession enjoyed by the plaintiff before the 
twelve years, has continued until within the 12 years ; and in the same way, 
when the plaintiff has proved his possession within tho twelve years, and the 
defendant has been afterwards found upon the land, tho act of dispossession 
by tho defendant may be. properly inferred. 

But what I do not understand, and what I confess I cannot bring myself 
to believe is, that there exists in this country an arbitrary rule of law, 
applicable to jungle land or to land covered by luater, or in fact to land of any 
particular kind or character, which does not also apply, according as the 
circumstances of each case may render it necessary, to land of all kinds. 


4 CAL.— 164 
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J know of no law in this country, whether statutory or otherwise, which 
lays down or justifies sucli an arbitrary rule ; tlie Privy Council, so far as I am 
aware, have never suggested such a rule, and it seems to me that the true 
solution of the question is to be found in the well-known principle of law, which, 
so far as I know, prevails, and may be applied here as properly and beneficially 
as iii is in England, th.at a seisin or possession of land, which is once proved 
to exist in a particular person, may bo, and often should be, presumed 
to continue until the contrary is shewn. 


Tl)jis is only one branch of the still more general rule, which is laid down 
in 8. Hi* of tlie Evidence Act, - that a state of things once proved to exist is 
presumed to continue — (Sre Taylor on Evidence, s. 98 and s. 123, Edition of 
1848). Tlie [755] paticular rule, as ap])lied to seisin or possession of land, 
is thus shortly laid down by Mr. Host in his book on Evidence, page 505 • 
“ Where seisin of an estate has been shown, its continuance will be presumed.” 

Of course this is only a disputable presumption, and one which is en- 
titled to more or less weiglit, according to the circumstances of each case ; 
and it must be applied at all times with discretion and caution. Where 
land is actually used and occupied, and the occupier, whoever he may be, is 
well known in the neighbourhood, there is rarely any occasion to resort to 
presumption. 

And where the Court has every reason to believe, that the plaintiff would 
have no difficulty in proving by direct evidence a po.ssossion, if it had been 
really enjoyed, it would naturally attach little or no weight to any rule of pre- 
sumption. Hut if it is shewn on the other hand, oven in the case of cultivated 
land or house pro])erty, that the plaintiff, who had formerly been in undis- 
puted evidence, had died, or had left the country, or for other reasons was 
unable, or unlikely to be able, to produce actual evidence of possession, the 
presumption might then legitimately be resorted to, and entitled to more or 
loss-weight according to circumstances. . 


This I understand to bo the view of Mr. Justice Melvill in the case of 
Panduranq Govimi v. Bal Krishna Ilari (6 Bom., H. C. A. C., 125 at p. 128) 
in which, after affirming what wo all admit to bo the law, that the burthen of 
proof in cases of this kind is upon the plaintiff, that ^earned Judge says: 
“ The burthen of proof being upon the plaintiff, what is he required to prove ? 
Simply, that the cause of action accrued within the period of limitation made 
applicable to the suit. This is by no means equivalent to saying that a 
plaintiff in an action of ejectment must prove that he has been in possession 
within twelve years. Tie may not have been in possession within twelve 
years, and yet the cause of action may have accrued within that ijeriod. 
If a man buy a piece of open ground, he is not bound to encloi^e 
it or to build upon it, or formally to take possession of it; nor, if he do form- 
ally take possession of it, is he bound by subsequent acts to proclaim the 
continuance of his possession. So long as the land remains unoccupied, his 
rights are not interfered with, [756] and ho is not called ui on to assert them. 
He has no cause of action, and there is no person whom ho could sue. His 
cause of action accrues when another person takes possession of the land, 
and not before. If he has omitted to take possession of the land himself, he 
may not be able to treat the intruder as a trespasser ; but he can bring an 
action to eject him at any period within twelve years from the date of the 


*[Sec. 11 V : — The Court may presume the oxistonce of any fact which it thinks likely to 
_ ^ have happened regard being had to the common course of 

Court natural events, human conduct, and public and private 

existence of certain fac s. business in their relation to the facts of the particular case.] 
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intruder’s occupation of the land. ” I do not understand these expressions to* 
apply exclusively to waste land, or to land of any other special character ; 
but to all cases where the production of direct evidence of possession is 
either difficult or impossible. 

I observe that Mr. Justice Melvill in a later case, Morq Desai v. Ram- 
chandra Desai (1. L. B., 6 Bom., 508 at p, 510) seems to consider ^at 
the Privy Council in the case of Radha Crobind Roy v. Inglis, had proceeded 
upon a view of the law, wliich was inconsistent with some earlier decisions of 
that learned tribunal, and also with what hnd boon tho practice in the Indian 
Courts for many years. 

I am sorry to say that I myself fell into a similar mistake, if it was a 
mistake, in the case of Kally Churn Sahoo v. The Secretary of State tor India 
(I. L. E., 6 Cal., 725) which has been alluded to in the judgment of my 
learned brothers. I supx)Osed, hut on a closer examination of the cases 1 
think I erroneously supposed, that there was some difficulty in reconciling 
their Lordships’ view in Radha Gobitid's case with that which they had laid 
down in the case of Maharajah Kooicur Singh v. The Secretary of State for 
India (8 Moore’s I. A., 199) and other cases alluded to by my brother 
Wilson. 

I endeavoured in the case of Kally Churn Sahoo to explain this apparent 
inconsistency, but I think 1 was wrong, and for this reason : this last case, as 
I now believe, proceeded upon the well-known rule to which I have alluded, 
that a title and seisin when once established must be presumed to continue in 
those cases at any rate where there is no direct evidence of possession, and 
where such evidence is, from tho nature of the case, eitlier difficult or 
impossible to obtain. In Radha GobnuVs [7S7] case the defendants, who 
apparently had first brought the hed of tho bhil in question into cultivation, 
were presumably better able than the plaintiffs to prove when and how the 
cultivation had commenced ; and the case, when one looks at tiio circumstances 
of it, was just one of those in which tho legal presumption with which 1 have 
been dealing might be usefully and ]>roperly applied. 

On the other hand, in the case of Maharajah Kooinir Singh, we find that 
so far from evidence of possession not being fortlicoming, a considerable body 
of evidence was adduced on botli sides. No less than eight witnesses were 
examined on that subject for the plaintiff, and nine or ten for the defendant, 
and their Lordshiijs, after considering that evidence and the balance of pro- 
babilities on either side, decided in favour of tho defendant. It is obvious that 
this was not a case in which the sort of presumption, which I have described 
could properly or reasonably have been applied, and T may observe before 
leaving tho consideration of that case that I do not read one part of their 
Lordships’ judgment in the sense tliat has been attributed to it by my learned 
brothers — I allude to the sentence : “ The lands in question may have 

been part of mouzah Gopalpur, and, as such, might have been enjoyed by his 
ancestor, and yet he may have lost by lapse of time his right to recover them.” 
I do not understand this to mean, and upon looking at tho context I think it 
clearly does not mean, that in the view of their Lordsliips the plaintiff’s 
ancestor had ever in fact been in possession. They meant to say that even if he 
had been in possession, he might have lost, by lai)se of time, his right to re- 
cover the property. 

And I think also that the two other cases decided by the Privy Council, 
Rajah Sahib Perlhad Sein v. Budhoo Singh, (12 Moore’s I. A., 275 : S.C., 2 B. 
L. E. P. C., Ill), and Beer Chunder Jobraj v. Deputy Collector of Bhullooah 
(IS W. E., P. C., 25) must be looked at in the same light. In Both of those cases 
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\vc find tliiit ftvidoncc was called on both sides ; and that their Lordships came to 
a distinct conclusion upon that evidence. There was no necessity, therefore, 
and no reason, so far as 1 can see, for acting upon the principle for which I 
am now contending. 

[758] Lilt in Jindka Gohlnd's case there was reason for acting upon that 
principle, and it apiioars indeed to have been the lirst case, amongst all those 
to which our attention has been called during the argument, in which it became 
necessary for their Lordships to resort to that principle. It will he found that 
in the generality of cases of this kind, the parties as a rule can and do produce 
more or less direct evidence of possession, and when they do so, the Court 
naturally and properly acts upon that evidence without resorting to any 
principle of presumption. 

For thesY3 reasons 1 hope, as 1 stated in the first instance, that the differ- 
ence which exists in this case between my learned brothers and myself will 
prove to be one rather of principle than of practice. 


NOTES. 

[I. POINTS ON WHICH THIS CASE IS ERRONEOUS— 1 

(1) The staWiiKMit at p. 760 th;it mere proof of aiitorior possession is not sufficient — 
see the Nrtes to U (Jjil., 8‘J. 

(2) 'i’he statement at p, 761 that “ if the plaintilT shows his possession down to the 
time of the (liluvion, his pos'.cs.sion is pri'snmed to continiK^ as long as the lands continue 
to be submerged, citing G (’al., 7‘26. This is wremg, unless the plaintiff is also the owner ; 
G Cal., 7‘25 was ovenulcd hv the Privy Council in 29 Cal., 618, P. C. 

II. EJECTMENT— PROOF OF TITLE AND POSSESSION * 

Tn an cjecLTjient suit, the plaintiff must establish not only his title but his possession 
within twelve vears before suit- 8 JVf. 1. A. 199 ; 12 M. 1. A., 337 ; 10 Cal., 374 ; 577 (680) ; 
16 Cal., 473 ; 17 CjiI., 137 ; 23 Mad., 10. 

The possession will he prima facie prcsuiiifd to accompany the title in the case of 
jungle lauds, etc.- 9 Cal., 711 ; 19 Cal., GOO; 2G Cal., Hi (118) 27 Cal., 25 ; (1901) P. R., 
105 and when the evidence as to pos.session is conllieting, the title will prevail : — 20 W. R. 
26 ; 12 Cal. 38 ; 19 Cal. GGl (GGG) ; 27 Cal. 25 ; 8 C. W. N. 87G ; but this will not apply when 
the evidence on both siilcs is equally worthless : — 27 Cal. 25. 

Possession ina> he established constructively but only by the rightful owner : — 24 Cal. 
256 : 1. C. W. N. 304 ; 29 Cal. 518 ; but even that must be shown to fall within 12 years 
before suit : — (1907) 12 C. W.N. 273 ; 7 C. L. J. 414 (it is not enough that the land was jungle 
some long time before suit). 

As to when possession of part amounts to possession of the whole, see 9 Mad, 285 ; 1C 1. 
C. 39, as to effect of isolated possession such as fishing, sec (1910) 13 G.L.J. 626 : 6 I.C. 392 ; 
as regards symbolical possession delivered by Courts, see 3.5 Bom. 79 : 12 Bom. L.R. 96 : 8 
I. C. 639. 

HI. PREVIOUS POSSESSION ALONE SUFFICIENT:— 

One is entitled to siioxced on the strength merely of his previous pos.sc8sion.. To this 
extent, the second of the senes of proposition laid down by the Full Bench in this case at 
9 Cal., p. 750, should bo modified, and the authorities on the point aro collected in our Notes 
to 9 Cal. 39 supra. 

It may be noted in this connection that the previous possession, ivJua miaccompanied by 
proof of title, should be actual and not ideal. 

The rule and its limits may be illustrated thus : — J is the owner of the land X, having 
title thereto. li is a trespasser ; subsequently to the trespass, the land is under water for 
six years; and after six years, land re-forms on the site, li now occupies it for four years when 
ho is dispossessed by, suppose, (1) .1, the owner ; (2) C, a stranger. 

D can eject C on the strength of his previous possession for four years. 

In a suit b> li against A , the riucstion depends on the length of his possession prior to 
the submersion. If that possession had lasted for 12 years, /f’.s title became extinguished ; 

8 Cal. 796 : but if it continued for less than that period, then, by the submersion, the true 
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owner's possession was restored 3 Cal. 796. 29 Cal. 518, and it prevails against the subse- 
quent dispossession, although there was, say, 11 years possession previous to the submersion 
and four years pessession subsequent thereto. 

lY. WHEN CO-OWNER IS DISPOSSESSED - 

On this point, see 9 Cal. 744 (753, 754) ; 3 C. W. N. 774 ; 31 Cal. 970 ; 32 Cal. 827 : 1 C. 
L, J. 437 ; (1907) 6 C. li. J. 735 (742) : 35 Cal. 961 12 C. W. N. 127 ; 4 T. C. 298 ; 6 L.B.R. 

112 ; 1 I. C. 252 ; 19 Cal. 264; 21 Mad. 153 ; 27 All. 88.] 


[ 9 Cal. 798=-:12 C.L.R. 852r.^7 Ind. Jur. 655 ] 

APPELLATE CIVIL. 


The 17th April, 188A. 

Present : 

SiR:IlicitAiiD Garth, Kt., Ghiek Justice, and Mr. Justice 
Macpherson. 


Anuncl Chundra Mimdiil and another Defendants 

versus 

N ilrnon y Jourdar Plainti ft*.'" 


Hindu Law — Inheritance — Descent of lands purchased by widoio out of 

income oj life-estate. 

Land purchased by a Hindu widow with money dcjrivcd from the income of her life- 
estate passes, when undisposed of by her, to the heirs of hi‘r husband as an increment to the 
estate, and not to her Innrs as property over which she had absolute control. 

Baboo Mohiny Mohun Hoy for the Ai)pellants. 

Baboo Shoahee Bhusan Dult for the Respondent. 

The facts of this case sufticicntly appear from the Judgment delivered by 

Macpherson, J. — The question raised in this appeal i.s, whether land 
purchased by a Hindu widow with money derived from the income of her 
life-estate, passes, when undisposed of by her, to [739] the heirs of her 
husband as an increment to the estate, or to her heirs as her own property 
over which she had absolute control. 

It arises in this way : Gourmoni, a widow of one of three brothers, inherit- 
ed her husband’s one-third share of the family property. Being dispossessed 
by the other two brothers, she obtained against tliem decrees both for posses- 
sion and for mesne profits, and in execution of the latter brought to sale and 
herself purchased their two-third share of the same property. Both Courts 
have found, and the fact is not now disputed, that this was an acquisition 
made out of the income of the property, in which she hold a widow’s life-estate, 
the purchase-money representing the usufruct of which she had been wrong- 
fully deprived. Gourmoni was, however, under the necessity of borrowing 
money to carry on the litigation alluded to, and the lenders, who are the 
first two defendants in the case, obtained against her a decree for the amount 
lent. This they executed after her death, not against the heirs of her husband, 
but against those who were her heirs and who would take the property if it 

* Appeal from Appellate Decree, No. 2003 of 1881, against the decree of Baboo Upondro 
Chunder Mullick, Subordinate Judge of Jossore, dated the 27th June 1881, affirming the 
decree of Baboo Behari Lall Mukerjee, Munsif of Jhineeda, dated the 14th February iSl. 


1229 



I.L.R. 9 Cal. 760 anund chundha mundul d. 

was her own, by attachment and sale of the two-third share whicli Gourmoni 
had bought, and they became themselves the purchasers. The plaintiff claims 
as purchaser prior to the last execution sale, from two of the three reversionary 
heirs, all of whom are parties to the suit. The contest, therefore, is between 
him as representing the reversioners, the undoubted owners of the one-third 
share which Gourmoni took as widow of her liusband, and the first two 
defendants claiming under tlieir purchase at the execution sale subsequent to 
the deyith of Gourmoni. It may he, as ai)pollants’ pleader contends, that the 
law is unsettled as to the power of a Ilindu widow to alienate, beyond her 
own life interest, immoveable i)roperty purchased by her from the income of 
her life-estate ; but it is unnecessary to determine this, as no question of any 
such alienation hero arises. The point was discussed, though not decided, in 
the case of Ilunsbutti Kcrani v. hhri Dntt Koer (I. L. R., 5 Cal., 612). It may 
bo noted that though both the learned Judges, before whom that case came, 
entertained doubt as to the particular question before them, they seemed to have 
no doubt that, such ])roperty, when undisposed of by the widow, [760] passes 
on her death not as stridlian to her heirs, but to the heirs of her husband as 
an increment to the parent estate. And whatever her i)ower of alienation may 
bo, it seems clear tliat such is the law as regards the succession to property of 
which she made no disposition, the presumption being, in tlio absence of proof 
of intention to sever it from the bulk of the estate and appropriate it to herself, 
that she intended it to he an accretion to her husband’s property and it would 
pass as such. This was the princiide followed by the Privy Council in the case 
of Oo7ula Koer v. Kooer OodeAj Singh (11 13. L. R., 159). That was, it is true, 
a case governed by the Mitaksliara law, but there seems, in this reject, no 
ground for distinction between the Mitakshara and the Dayabhaga. *he case 
of Chuitdrabulcc Dehiay, Brodij (9 W. R., 684) (a Bengal case) is also a direct 
authority on the jioint. It was there held that savings made by a widow, 
while enjoying the widow’s estate, and undisposed of by her, would form part 
of the estate and go with it to tlie next Ivjirs of her deceased husband. In that 
case the holder of a decree against a Ilindu widow attempted after her death 
to take out execution for certain mesne profits which had been decreed to her, 
and which represented the usufruct of her estate. Ho was opposed by the 
heirs of her husband, and it was held that he could not execute unless he 
showed that the debt for wliich he held a decree was contracted by the widow 
for legal necessity and for the benefit of the estate — a question which in that 
stage of the case (viz., in the course of execution proceedings) could not be 
decided. That decision was followed in the case of Chowdry Bholanath 
Thakoor v. Bhagabutti Deyi (7 B. L. R., 93 : 15 W. R., 63), to which the 
Mitakshara law was applicable, but this having been reversed by the Privy 
Council [Bhcmabutil Deyi v. Chowdry Bholanath Thakoor (L. R., 2 I. A., 256)J , 
is no authority. The remarks, however, of their Lordships in that case tend 
to show that, if the widow had taken, as supposed by this Court, a widow’s 
estate, and not, as they hold, a life-estate under a family settlement with power 
to appropriate the profits, the decision as to the succession to the property 
[781] acquired by the widow out of the savings of the husband’s estate would 
not have been wrong. 

The only authority cited as supporting a contrary view is the case of 
Soorjcernoncy Dossee v. Dinobiindhoo Mullick (9 Moore’s I. A., 123), where a 
widow was declared absolutely entitled in her own right to all such interest and 
accumulations as since the death of her deceased husband had arisen from the 
ono-6fth part of certain accumulations wh:ch she had before been declared 
entitled to hold and enjoy as a Hindu widow in the manner prescribed by 
Hindu law. There, however, no question was raised as to the succession to 
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the property on the widow's death, and the reversionary heirs of the husband 
were no parties to the case. On that, among other grounds, the Privy Council 
refused to treat that case as an- authority in the case which I have before 
quoted of Gonda Koerv. Kooar Oodey Singh (14 B. L. R., 159). Another ground 
certainly was that the case of Som-jeemoney Dossec v. Dinohindhoo Mullick 
(9 Moore’s I. A., 123), was governed by law current in Bengal, while the 
Mitakshara law applied to the other case, but as I have already said no 
distinction has, in this respect, been pointed out in the law applicable to the 
two schools. 

It has been broadly contended, that as the widow had in her life-time 
absolute control over the income of her husband’s estate, that income and 
whatever property she acquired with it was her stridhan or separate property, 
and must devolve as such. It is open to doubt whether such property is, 

• properly speaking, stridhan at all, but on the principle already enunciated it 
could only become so, or at least be regarded as her property, when she had 
shown an intention to appropriate it to herself and to sevdr it from her 
husband’s estate. This answer therefore is sufficient, that whatever disposing 
power she may have had over such property, (and this it is not necessary in 
the present case to decide) she made no disposition and showed no intention 
of treating it as her separate ]3roporty; tlie presumption therefore already 
alluded to arises, that she intended it to be an accretion to her husband’s 
property, and it would pass as such to his heirs. 

[762] As, therefore, the plaintiff represents the reversioners, and the 
appellants by their purchase acquired no title, I would dismiss the appeal with 
costs. * 

Garth, C.J. — I quite agree that this appeal must be dismissed. 

The case may seem a very hard one upon the defendants Nos. 1 and 2. 
They appear to have advanced their money to Gourmoni in good faith for the 
protection and recovery of lier share c\f the property, and they might fairly 
look to that property for the payment of their advances. 

And if they had taken the proper course, I think they might have done 
so. After obtaining a decree against Gourmoni they might either, if they had 
used due diligence, have enforced it by execution during her life, or they might 
have proceeded against the property in the hands of the reversionary heirs 
after her death. 

But for some unaccountable reason, they chose to execute their decree, and 
to sell the property in execution, as belonging to Gourmoni’s sisters, who had 
nothing whatever to do with it. 

They, therefore took notliing by their purchase under that execution, and 
they must, in this suit at least, take the consequences of their ill-advised 
proceedings. 

It is possible that they may still have a remedy against the property in 
the hands of the reversionary heirs, if they are not barred by limitation ; but 
in this suit they must fail. 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[See (1883) 10 Gal., 324 and the Notes thereto in the Law Reports Reprints.] 
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C.L.R. 6S6.] 

[783] APPKLLATK CIVIL. 

The noth March, 188H, 

Present : 

Sru Richard (Iauth, Kt. Chief Justice, 

AND Mr. Justice Macpherson. 

Haranunci Mozooindar Plaintiff 

verms 

Prosunno Chunder Biswas and others Defendants.’* 


Misjoinder — Parties — Suit to recover property sold in execution of decree. 

Certain properties wore sold to A by private contract. Subsequently the properties were 
attached in execution of a decree af'ainst.l’s vendors and sold in execution to various pur* 
cha.sers. ^4 instituted a suit against his vendors, the decree-holders, and the purchasers, 
to set aside the execution sale. 

Held, that the suit was not defective by reason of misjoinder of parties. 

Rajarnni 'Bewari v. huchman Vramd (B. L. U., Sup. Vol., 781: 8 W. R., 18) distinguished. 

The plaintiff in this case alleged that the defendants 4 to 6 were the owners 
of certain lands, and that on the 1st Uysack 128G (I3th April 1879^ they sold 
these lands to him ; that after sale the defendants 1 to 3, in execution of a 
decree against the defendants 4 to G, attached the lands and put them up to 
sale ; that the plaintiff preferred a claim which was disallowed, and the proper- 
ties wore sold and purcliased separately by the defendants 7 to 11. The 
plaintiff now sued to set aside the sale in execution, and to establish his right 
to the lands by virtue of the conveyance to him of the 1st Bysack 1286. The 
defendants 7 to 11 contencied that the properties having been separately pur- 
chased at auction by different individiu^^s, tfie plaintiff should have brought 
separate suits for the property purchased hy each of them, and that the suit 
was wrongly framed. Both the lower CWrts, on the authority of the case of 
Bajaram Teioari v. Luchman Prasad (B. L. R. Sup. Vol., 731: 8 VV. R., 13) 
dismissed the suit. 

Tlio Plaintiff appealed to the High Court. 

Baboo Mohini Mohun Boy for the Appellant. 

Baboo Rajendro Nath Bose for the Respondents. 

[766] The Judgment of the Court (Gahth, C.J., and Macpherson, J.), 
was delivered by 

Garth, C.Jt — We tliink it clear that the lower Courts have made a 
mistake in this case. 

They have dismissed the suit u[)on the ground that there was a misjoinder 
of defendants ; or, in other words, that instead of bringing one suit against all 
the defendants, Nos. 7 toll, who purchased at the execution sale different 
portions of the property in question, they ought to have brought live different 
suits, one against each of those defendants. ^ 

The plaintiff’s case is, that before the execution sale, under which the 
defendants 7 to 11 purchased those properties, they were purchased by him 
from the execution-debtors by private contract, and that he took possession of 
them. These properties were afterwards attached in execution under a decree 

* Appeul from Appcllato Decree No. 1981 of 1881, against the decree of P. W. U. Peter- 
son, Esq., Judge of Jessore, dated the 12th August 1881, affirming the decree of Baboo Pro- 
sunno Coomar Ghoso, Munsif of Magoora, dated the 24th January 1881. 
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obtained against the judgment-debtors by the defendants Nos. Ito 3, whereupon 
the plaintiff preferred a claim to the whole property in the execution proceed- 
ings, but the Court decided against him ; and so it was sold and bought by the 
defendants 7 to 11. 

The plaintiff then brought this suit against the defendants 7 to 11 to set aside 
the execution sale, and to establish his right to the property under the private 
sale to himself ; and as the judgment-creditors and the judgment- debtors 
were both interested in the subject of tlie suit, he very properly made 
them parties. 

The only point raised by the defendants upon the merits is, that the alleged 
sale to the plaintiff was not bond fide, but void as against defendants Nos. 1 to 
3 and 7 to 11; and this, so far as we can see, is really the only quostibn in the 
cause. But the defendants have raised the pi elim inary jioint, upon which the 
.suit has been dismissed by the Courts below, that the plaintiff, instead of bring- 
ing one suit, should have brought five sei)arato suits one against each of the 
defendants 7 to 11. 

In support of this objection a Full Bench case has been referred to, Uaja- 
ram Tewari v. Luchman Pramd (B. L. R., Sup. Vol., 731 : 8 W. R., 13), in 
which Sir Bauj^ES PEACOCK in giving judgment observed upon the incon- 
venience of one suit being brought against several defendants, each c)/ whom 
[76S] had a distinct and separata interest, and each of tuhosc cases depeyided 
upon different points and different evidence. 

That case appears to us to be very clearly distinguishable from the 
present ; and in order to understand the distinction, it is oiily necessary to pay 
a little attention to the Full Bench judgment. It will bo observed that the 
defendants in that case claimed under different titles, and that their respective 
cases depended upon wliolly diverse evidence and considerations. 

The case of each defendant was a separate contest. There was therefore 
ample reason for the remark of Sir Ba'rnes Peacoc’K at the close of tfie case : 
“The necessity of separating all these different cases in delivering judgment in 
appeal shows the difficulty and annoyance to whicli defendants must be put 
by being joined in one action in respect of different causes of action, to set 
aside various deeds executed under different circumstances, and in respect of 
which they have no common interest.” 

The present is a case of a totally different character. The plaintiff has 
but one object, namely, to establish his private purcliase as against the sale in 
execution ; and the defendants, who contest his claim, have hut one defence, 
which is common to them all, viz., that the plaintiff's purchase is invalid. 

The plaintiff might, as a matter of strict law, if he had been so advised, 
have brought five different suits instead of one, each to try the self-same 
question ; but if ho had done so, he would probably liave incurred a good deal 
of blame, and not without good reason, for multiplying suits and expense to 
no good purpose. 

There is also another consideration in this case, which does not appear to 
have occurred to either of the Courts below, namely, that by dismissing this 
suit upon the preliminary point they were depriving the plaintiff for ever of 
trying his case against the defendants upon the merits. If, as the defendants 
contend, the plaintiff had but one year after the order in the execution proceed- 
ings to bring his suit, the effect of tlie dismissal of the suit upon this technical 
ground would have been to bar the door of justice against him for ever. 


4 OAU.— 156 
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Courts of law should bo specially careful in dealing with technical 
objections to see what ollFoct their decision will have in defeating substantial 
justice. 

[766] The case must go back to the Court of First Instance for retrial 
upon its merits. 

The respondents must pay to the appellant the costs of the proceedings 
in all the Courts so far as tluiy have gone, inasmuch as it was at their instance 
that the preliminary objection has been allowed. 

Appeal allowed. 


NOTES. 

iSee (IH'JD) 13 C. 1*. L. K. U (1 1); (1010) 4 S. L. U.; 15‘2 8 I. C. 92G.] 

[9 Cal. 766 =10 I.A. 32 : 13 C.L.R. 30 : 4 Sar. P.C.J. 411 : 7 Ind. Jur. 218] 

PRIVY COUNCIL. 

The 17th Noreniher and fHh l)ecemh<a\ 18S2. 

Puksent: 

Loud PiTzoEUAiiD, Siu J3. Peacock. Siu R. P. Collip^r, Sir R. Couch, 

AND SrU IfOBllOUSK. 

Janoki Debi Plaintiff 

versus 

Copal Acharjia Coswami and others Defendants. 

[On appeal from the High Court at Fort William in Rengal.] 

• r 

Hindu Law — Endowment - Succession to the inamujement of a religious 
endowment, a^i sehait — Usage of the institution. 

On ji claim to succf3ccl t<i the man.igcmcnt, as scbiiit, of ji roUgious institution endowed 
with property , it was coiitt'aidcd that in the ahsonen of proscribed rule, or of established usage, 
succession took place according to tlie ordinary rules of the Hindu law of inheritance, where 
the sebait 1 (hI a family life. 

Held, that, where owing to the absence of documentary or other direct evidence, it does 
not appear what rule of succession has been laid down by the endower, it must bo proved by 
evidence what is the usage. Tn the present instance the usage did not support the claim ; 
and, upon the evidence, the claimant, who was out of possession, failed to make a title. 

Appeal from a decree of the High Court (2yth January 1877), upholding a 
decree of the Subordinate Judge of Manbhoom (31st August 1874), whereby 
appellant’s suit was dismissed. 

The appellant (ilaimed to succeed to the management of a religious 
endowment, as sebait, and set up a title relying on the application of the 
ordinary rules of the Hindu law of inheritance. 

Whether those rules were applicable to the succession to the manage- 
ment of this institution, and also, whether a title under them had been made 
out, wore (luestions decided, among other-^, in the judgment of the High Court 
(Janokee Dehia v. Gopal Acharjea, I. L. R., 2 Cal., 365), forming the subject 
of this appeal. 
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[767] The endowment, of which the appellant claimed to have inherited 
the maurasi right of management, with possession, comprised 57i villages, 
described in tlie plaint as brahmottar and debattar lands, in Pergunnah Chaurian 
in Manbhoom, valued at more than lakhs of rupees. 

These had been granted by former Eajahs of Panclikot or Pacliit, for 
maintaining the S6ba, or worship, of Keshab Kai, a local deity worshipped at 
Bero by the gurus of the family of the Eajah for the time being. The princi- 
pal respondent who asserted his right to the guddi of the institution was Sri 
Gopal Acharjia Goswami, the natural fathei of the appellant’s deceased 
husband, Bijai Lakhan. According to the api)ellant’s case, Bijai had been 
duly adopted in infancy by fjakban, formerly a sebait of the institution, who 
died in 1859. Bijai died in 1803, a minor and childless, leaving the appellant 
his widow, also then a minor, on whoso behalf, as she now alleged, the Dt^b 
S6ba was pej’formed by her reLations ; and according to a ruffanama, with which 
she now declined compliance, part of the income of the institution was set 
apart for her. 

As to the validity of the adoption of Bijai Lakhan, which had been disjmted 
on the ground of his having been the eldest son of his natural father, there was 
no appeal preferred figainst so much of the judgment of the High Court (I. L. 
E., 2 Cal., 366) (Markin V and Mittjor, JJ.), as held the adoption not to have 
been thereby invalidated. 

As to another question, viz,, whether, inasmuch as the institution at Bero 
had been endowed by the Pachit Eajahs, the title of any sebait was complete 
without confirmation of it by the Rajah of the day (the present Eajah having 
intervened as a defendant), both the Indian Courts had found against the 
Rajah’s having any such right. 

All the facts material to this report are stated in their Lordships’ 
judgment. 

On this appeal,- - 

Mr. Cowell appeared for the A))])ellant. 

Mr. C’. W, Arathoon for the Respondents. 

[768] For tlio appellant it was argued that, whore (as here) the sebait led a 

family life, in the absence of any rule proscribed foi‘ the succession to the head- 
ship of the institution hy those who had endowed it, and also in the absence 
of any established usage in the matter, the oftice of sebait descemled in the 
family according to the ordinai y rules of inheritance of TTindu law. Reliance 
was placed on the words of Sir T. Strange (1 Strange, Hindu Law, Chap. VI 
p. 151), who, after distinguishing lands endowed for religious purposes as not 
inheritable at all, as private jiroperty, adds : “ Though the management of 
them, for their appropriate object, passes by inhoiitance subject to usage, as in 
the case of many of the religious establishments in Bengal, wliere tlie superin- 
tendence is, by custom, on the death of the incumbent, elective by the neigli- 
bouring ‘ mohants ’ or principals of other similar ones.” In the case of 
this institution the right of management of the i)roporty forming the 
endowment was not severed from the religious olHce ; and no such usage 
as was referred to in the above, and in Greedharec Doss v. NimdoJcissora 
Doss Mohuvi (11 Moore’s I. A., 403), had been proved. Without such pi’oof 
of special usage the widow’s claim, founded on the ordinary rules of inherit- 
ance, could not be defeated, and her title was complete. Tlie burden 
of proving either jiresctibed rule, or special usage, was on the defence, and 
neither of them having been proved the. canon of descent by Hindu law must 
prevail. 

* In the oviduncjc in this cjihu the Hengaii word “sebait,” and the Hindustani 
“ mohant ” were used indifferently. 
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Refdi onco was also mado to Strange’s Hindu Law, Vol. T, Chap. IX ; and 
to Vol. II, ajjpendix to Cha]). IX, a note by Colebrooke ; Mayne’s Hindu Law 
and Usage, s. 364 ; Widoto of Rajah Chutter Sein v. Youimer Widow (1 Sel. 
Rep., 180) ; Jotindro Mohan Tarfore v. Gammdro Mohan Tagore (9 B. L. R., 
377); Rajah Chandernath Roy v. Kooar (robindnath Roy (11 B. L. R., 86) f 
Musmmnt Jai Ranni Kanwar v. Chattardhari Singh (b B. L. R., 181) ; Rajah 
Ramalinga v. Pcrianayagam Pillai (tlie Ramnad case) (L. R., 1 I. A., 209) ; 
Neelhisio Deb Barmono v. BeercJi under Thakoor (12 Moore’s T. A., 623 : 3 B. 
L. R., P. C., 13). 

[769] For the respondents Mr. C. IF. Arathoon argued that the ordinary 
rules of tlie Hindu law of inheritance were not ai3plieable in this case ; and 
that, had they been so, the appellant had failed to show a good title according 
to them. If the ordinary rules of inheritance prevailed, a title traced through 
four succeeding daughters could not be said to accord with any rule of Hindu 
law. Hut both the Courts in India had found that the succession in this 
case was not regulated by the Hindu law of inheritance, and thus the claim 
was not rnaintainahlo. As a general rule, moreover, a woman could not hold 
the office of sebait ; and, if this institution was to be considered an exceptional 
one, proof of its being so should have been given by the plaintiff. On the 
contrary, diowovcr, tlie weight of the evidence showed that no one except the 
Raj Guru of the Pacliit family could bo the sebait of the institution at Bero. 
Again, the defendant Sri Gopal Acharjia had a title supported by family 
arrangement, and equity favoured such arrangements, when made bond jide, as 
this had been. On the (piostion, how the office of sebait should bo disposed 
of, whore, from circumstances, there could be no recourse to any rule of the 
foundation, reference was made to Mahdo Das v. Kamta Dass (1. L. R., 1 All., 
639) ; Niranjetn Bartlu v. Padarnath Bart hi [1 S.D.A. (N.-W.P.) 1864, p. 612] . 

Mr. Cowell replied. 

Their Lordships’ Judgment was delivered by 

Sir R. Couch. — The appellant in this case brought a suit to recover posses- 
sion of certain properties which she alleged in the plaint to be partly brahmottar 
and partly dobattar, the lattei' being dedicated to certain deities of the names 
of Keshab Rai and others, and also for the iiossession of the deities themselves 
from the hands of the lirst defendant, Sri Gopal Acharjia Goswami. Although 
the plaintiff described ])art of the properties claimed as her own brahmottar, 
which had devolved upon her by right of inheritance, it appeared on the hear- 
ing before the lirst Court, and was admitted by both parties, that the whole of 
the properties claimed belonged to the deities. 

The plaintiff’s case was that the properties were in the possession of 
Laklmn Acharjia Goswami as sebait of the idols ; that he [770] having no son 
of his body, took the plaintiff’s liusbard, Bijai Lakhan Acharjia, in adoption, 
and died in October or November 1869 ; that Bijai Lakhan being then a minor, 
his mother took possession of the properties on his behalf, the right of sebait- 
ship having devolved upon him in the same way as any other property of the 
deceased would have devolved upon him by right of inheritance; that the idols 
were established by a remote ancestor of her husband, and the right had 
devolved from one person to another, following the rule which governs the 
succession of an ordinary heritable property. 

The plaintiff further alleged that the mother remained in possession, on 
behalf of her minor son, U]) to 1863, when he died, and the right of sebaitsliip 
devolved upon the plaintiff, as his widow, but she being then a minor her 
mother-in-law managed the D6b S6ba for lier up to the time of her death, 
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which occurred in March 1864 ; that upon the death of her mother-in-law. the 
first defendant. Gopal Acharjia. one of the respondents in this appeal, who was 
the natural father of Bijai Lakhan. attempted to take possession of the proper- 
ties along with the D6b S6ba, and was opposed on her behalf by her father and 
maternal uncle, the second and third defendants and also respondents, and that 
a compromise was effected between them, which the plaintiff sought to set 
aside as collusive. As the father and uncle do not appear to have had any 
legal authority to act as the plaintiff's guardians, and the compromise has not 
been relied upon, it is unnecessary to notice it further. 

The defence of Gopal Acharjia was, thal !he suit was banned by the law 
of limitation ; that the adoption of the plaintiff’s husband was not valid accord- 
ing to Hindu law ; that the plaintiff, being a female, was not competent to 
perform the duties which ordinarily devolve upon a sebait, and to fill the office ; 
and that, according to the usage of the family, and tlie rules regulating the 
appointment of rnohants to the guddi, ho was entitled to succeed to the D6b 
S6ba estate on the death of Bijai Lakhan, and the plaintiff had no right what- 
ever; that originally the Dob Seba was founded by an ancestor of the present 
Baja of Pachit, and the title of sebait was not complete unless lie was confirmed 
in his appointment by the Bajah of Pachit for the [771] time being ; and that 
Baja Nilmoni Singh Deo, the present Bajah, had made the confirmation in his 
favour. Bajah Nilmoni Sing Deo was added as a defendant, and put in a 
written statement to the same effect as the last allegation. * 

The first Court decided the quoslion of limitation in the plaintiff’s favour, 
and the defendants did not appeal from that decision. It then found that the 
plaintiff’s husband Bijai was duly adopted by Lakhan Acharjia, and the 
customary ceromonies of adoption were performed, hut that, he being the eldest 
son of Gopal Acharjia, his adoption by Lakhan was invalid. 

The suit was dismissed, and the plaintiff appealed to the Higli Court, 
which held that the lower Court was wrong in holding that the adoption 
of the plaintiff’s husband was invalid by reason of his having been the eldest 
son of his natural father ; but upon the question whether the plaintiff was 
entitled upon the death of her husband to succeed as sebait, the Court held that 
although there was no satisfactory evidence tliat tlie appointments of sebait had 
been mtadeby the Bajah of Pachit, the evidence did not establish the plaintiff’s 
right to succeed under the Hindu law of inheritance. The ai)peal was therefore 
dismissed. 

The plaintiff has appealed to Her Majesty in Council, and it has been 
contended on her behalf that, in the absence of proscribed rules, or usage, the 
ordinary law of inheritance applies. 

It appears to follow from the judgments of tlieir Lordships in GreecUmrcc 
Doss V. Niifuhkissore Doss Mohant (11 Moore’s 1. A., 4‘28h Rajah Miittu 
Ramalimja Setupati v. Porianayagtnn ViUai (L. B., 1 1. A., 209), and Rajah 
Vtirmah Valia v. Rajah Vurmah Mutha [L. B. 4 1. A., 76 (see p. 83) : S.C., I. 
L. B., 1 Mad., 235] , that when, owing to the absence of documentary or other 
direct evidence, it does not appeal* what rule of succession has been laid dowm 
by the endower of a religious institution, it must be proved by evidence what 
is the usage. 

The greater part of the villages in dispute were dedicated to the idols more 
than a century ago, by the then Bajah of Panchkot or Pachit, and from time 
to time other villages have been added to the endowment. The first sebait was 
Bungraj [7723 Goswanii, who left an only daughter, Auchuma, wdio man*ied, 
and had issue an only daughter, Bencooma ; she married, and her only issue 
was a daughter, Liikhipria, and according to the plaintiff ’s case Lukhipria had 
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an only daughtor, Kedro Bibi, who uiairied Lakh an Acharjia, and had a son, 
Srinilmsh, the grandfather of the plaintilFs husband. The plaintiff asserted 
that the four daughters succeeded each otlier as sohaits ; the defendant Gopal 
on the contrary asserted that their husbands were the sebaits. It appeared, 
however, that Lukhipria hold the guddi for nearly 00 years, her husband having 
died first, which is inconsistent with tlie latter contention. Now, whether 
the four daughters succeeded each ()ther or their husbands were the sebaits, the 
succession was not according to Hindu law, as a daugli tor’s daughter is not an 
heir excei)t in certain cases of st>*idhan, and a son-in-law has no right of suc- 
cession. There is no doubt considerable difficulty in ascertaining what is the 
rule of succession to this otlico, hut it is certain that the usage has not been 
according to the ordinary rules of inheritance under Hindu law. Not only 
does the usage not sujiport the plaintiff’s claim, hut it is o])j)Osed to it. It is 
not for their Lordships to consider whether there is any infirmity in the title 
of the respondent (jO])al, who has been in jiossession many years, with the 
consent, if not by the appointment, of the Rajah. The plaintiff being out of 
possession must recover u))on the strength of her own title, and not on the 
weakness of that of the defendant, ff’heir Lordshi])s have, therefore, only to 
consider whether the appellant has made out her title, and they are of opinion 
that the High Court was right in holding that she had not. They will humbly 
advise Her Majesty tocontirm the judgment of the Higli Court, and to dismiss 
the appeal. • The costs will he paid by the Appellant. 

Appeal dismissed. 

Solicitors for the Ai)p 0 llant : Messrs. Barrow ami Boqcrs. 

Solicitors for the Respondents : Mr. T. L. Wilson. 


NOTES. 

[RELIGIOUS ENDOWMENT-SUCCESSION - 

bice tlH! NoW.s to II M. I. A., 105 iu tin* Jndian HoporU Reprints Vol. Ill (1010) ; also 
the following oases : -1 Mad., ‘235 (‘250) ; 13 M?al., 5‘2I (531) ; 15 1 1 ; 7 Mad., 409 ; 16 

Mad., 400 ; ‘20 Mad., ‘283 ; 7 0. W. N., 115 ; 0 All., 1 (fl) ; 13 All., 256; (1000) 3 T. 0., 408: 
11 C. L. J., 2.1 

[ 7 Ind. Jur. 650] 

[773] ORIGINAL CIVIL. 


Tlic 7lh Julii, 188^. 

Present : 

Sir Richard Garth, Knkiht, Chikk Justice, and Mr. Justice 

CUN?TINGHAM. 


Sroonath Roy PlainlifT 

Vfrsiis 

Radhanatli Mookerjee Defendant. 


Appeal — Adminislrntion suit Order direcliiuj an account— Civil Procedure 
Code. (Act Xof 1877), s. Htt. 

An order directing an account is not an order in the nature of a final decre<\ and is 
uiiappoalahlc : such an order merely directs ccM'tain proceedings to be taken, in order that a 
final decree may thereafter be made. 
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By a decree, dated the 3rd September 1877, in an administration suit between 
Sreenath Boy v. Badhanath Mookerjee ami others, it was, amongst other 
things, ordered that Sreenath Roy was entitled to recover from the estate of 
Jogendronath Mookerjee a sum of Rs. 18,000 with interest, and the further 
hearing of the suit was adjourned for the taking of accounts, the Receiver of 
the Court being appointed Receiver to the estate of Jogendronath Mookerjee ; 
ana the consideration of further directions was reserved until after the account 
and enquiries directed should be taken and made, liberty being reserved to all 
parties to apply as they might have occasion. 

In 1874 and 1875 two suits, Nos. 07 of 1874 and 307 of 1875, between 
Badhanath Mookerjee, an infant (son and heir of Jogendronath Mookerjee) by 
his mother and next friend v. Ghundcr Kant Mookerjee and others, and Koosum 
Coomaree Dabee, xvidoio of Bamnarain Mookerjee w. Ghunder Kant Moookerjee 
and others, were instituted for the partition of the joint family estate of Ram- 
narain Mookerjee ; and on the 13th September 1880, an order was passed in 
these two suits (whicli had been amalgamated), directing that tlie accounts filed 
by the defendants in the first suit should betaken as they stood up to the death 
of Jogendronath, and that tlie defendants Clninder Kant and Prankristo should 
pay to the infant plaintiff, Radhanatli, in that suit, Hs. 5,000 in full of the said 
account ; and that they shoidd, out of the infant plaintiff’s share in the joint 
estate, when the value of the same should have been ascertained, make provi- 
sion for the payment [774] of the costs of the suits to administer the estate of 
Rarnnarain and Jogendronath Mookerjee and for the payment of the debts of 
the said Jogendronath and the legacies left by Rarnnarain. 

The defendants Ohunder Kant and Prankristo, under the provisions of 
rule 594 of the High Court, paid into the hands of the Court Receiver, in pur- 
suance of the order last mentioned, Rs. 5,000 to the credit of the infant 
Badhanath. 

The plaintiff in the administration suit, Sreenath Roy, then applied to the 
Court for an order, directing the Court Receiver to transfer the said sum of 
Rs. 5,000, after deducting his usual commission and charges, to the credit of the 
administration suit, and for the application of that sum in payment of the debt 
due to liim and the other creditors of the estate of Jogendronath wlio had proved 
their claims : and futher asked that the Receiver might bo directed to sell the 
properties then in his possession for the above pui*poses. 

The grounds for the application were (l), that the Receiver had not as yet 
made any provision for the payment of the debts of Jogendronath, and that 
there was ample property belonging to the estate of Jogendronath which had come 
to the hands of the infant defendant, and which was in the hands of Receiver 
to satisfy these debts ; (2), that the debt duo to Sreenath Roy, under the decree 
of the 3rd September 1877, had been outstanding for more than four years, and 
that interest was running on it both to his detriment and that of the infant 
Badhanath Mookerjee. 

Nobin Ghund Boral, attorney on behalf of the infant Badhanath Mooker- 
jee, opposed the ap])lication and ])ut in an affidavit, stating that on the 13th 
September 1877, the cause in which their present applicjition was made was 
set down on the reference board, and that Mr. Justice WlLSON, after going 
through the accounts, and on being informed that the bulk of the property 
belonging to the estate of Jogendronath Mookerjee, deceased, consisted of one 
undivided fifth share in certain landed property, which formed the subiect- 
matter of the partition suits numbered 67 of 1874 and 307 of 1875, which had 
been amalgamated for the purpose of taking the accounts, directed the reference 
to stand over until the accounts wore taken ; that he had a large claim for [778] 
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costs which had been already ordered to be paid to him out of the joifit^tate,' 
and he submitted that the relief sought could not bo granted on the pseMpt 
application inasmuch as the suit should have been set down for further diirac- 
tions and the application tlion made. 

Mr. Allen for the Plaintiff. 

Mr. Tievelyan for the Defendant. 

On tlie 16th March 1882, Mr. Justice WiLSON refused the application vriiw 
costs. 

The plaintiff appealed. 

Mr. li. Miltra, for the Resj)ond 0 nt, objected that no appeal would lie. 

Mr. Alien for the Appellant contended tliat the order passed by the Court 
must bo taken as an order made under s. 244 of Act X of 1877, it being a 
question relating to the “ execution, discharge and (partial) satisfaction of the 
decree in the administration suit ; and that under s. 2 of the same Act, ** an 
order,” determining any (luostion mentioned or referred to in s. 244, but not 
specilied in a. f)8H, is defined to bo “ a decree,” and is therefore a 2 )poalable ; 
and, further, that an appeal lay under s. 15 of the Charter from the judgment 
of a single Judge of the High Cf)urt : and ho submitted that on one or other of 
those grounds an api)eal did therefore lie. 

The following Judgments were delivei-ed by the Court (ClARTH, C.J., and 
Cunningham, J.) 

Garth, C.J.- I am of o])inion that the }jreliminary objection must prevail, 
and that no appeal lies in this case. 

Mr. Allen has contended that the order which is appealed against is one 
made under s. 244 of the Civil Procedure Code, and is thorofewe appealable 
under s. 2 of that Act, as amended by Act XI T of 1879. 

The suit in which the order was made is an administration suit brought by 
the. plaintiff, .i creditor, for administering the estate of Jogendronath Mookerjoe, 
and for having the plaintiff’s debts ascertained, and paid out of the assets. A 
decree was obtained, declaring the plaintiff entitled to the sum wliich ho claims, 
and directing an account to be taken in the usual way. 

[778] The party to the suit who represents the estate is an infant, who 
appears by guardian, Jind an attorney named Nobin Chiind Boral acts for the 
guardian. 

It then appears that in another suit a sura of Rs. 5,000 has been placed in 
the hands of the Receiver, on account of the infant defendant in this suit ; and 
an application was made to the Judge in the Court below that this Rs. 6,000 
should be paid over to the credit of tins suit, and that it should be applied in 
payment of the debts to the plaintiff and the other creditors of the intestate, 
who have proved their claims in the suit ; and that the said Receiver should 
sell the properties in his ])ossession and apply the proceeds towards payment 
of the said debts pro tank). 

This application, so far as it concerned the Rs. 5,000, would seem to have 
been a reasonable and a necessary one ; but it was objected to on the part of the 
infant ; and the learned Judge refused the application, not (so far as I can judge 
from the note which was made by the officer of the Court), because there was no 
ground for making it, but because it was not made in proper form. 

However this may be, the plaintiff did not apply again, as suggested by 
the learned Judge. If lie had done so, and if the sum of Rs. 5,000 had really 
belonged to the estate, the aiiplication would probably have been successful. 
But he took the course of appealing to this Court, and has insisted upon bis 
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right of appealing upon the ground that the order of the learned Judge was a 
decree made under s. 244 of Act X of 1877, as being a decision upon a question 
which related to the execution of the decree” 

I am clearly of opinion, looking at what I conceive to be the true meaning 
of the word “ execution ” in that and the preceding sections of tlie Code, that 
the order in this case is not appealable. 

The section forms part of Chapter XIX of the Code, comprising ss. 223 to 
S43, which all relate ‘‘ to the execution of decrees,*’ and from the tenor of those 
sections it seems clear to mo tliat the words “ execution of decrees ” at the 
heading of the chapter mean the enforcomeri' of the decrees of the Courts, by 
what is generally known as “ process of erecutwn” The different kinds 
[777] of execution dealt within those sections are against the person and pro- 
perty of the judgment-debtor, or for tho restoration of any specific property, 
land, or goods, or for compelling the judgment -debtor, by attachment, to obey 
the decree of the Court. 

But the order with which we are dealing is of a totally different character. 

The order for accounts is not in the nature of a final decree. It only 
directs certain proceedings to bo taken, in order that a final decree may here- 
after be made ; and the application by Mr. Allen was only an interlocutory 
one, made in tlie course of those i)roceedings, and certainly not for tho 
purpose of enforcing the decree of the Court by a pi*ocess of execution properly 
so called. 

Mr. Allen contends that his application was one in aid and execution of 
tho decree which tho Court has already made ; now, if an order of this kind can 
bo appealed against, it seems to me that all the numerous interlocutory orders 
made in tlie course of taking accounts or otherwise carrying out the directions 
of the Court would be equally appealable. 

I think therefore that upon this ground tho appeal should be dismissed 
with costs on scale 2. ^ 

Cunningham, J. — I am of tho same oianion. 1 would only add that the 
reasons that my Lord has given seem to he reinforced by the language of s. 213 
and tlie form No. 130 of the fourth schedule of the Code of Civil Procedure, 
which show that in the view of the framers of the Code what is called an 
administration decree is not really a decree at all, but merely a preliminary 
order. 

A ppeal dismissed. 

Attorney for PlaintilT : Messrs. Swhihoe Lau^ d' Co. 

Attorney for Defendant : Baboo Nobui Chund Boral, 


NOTES. 

[ ORDER DIRECTING ACCOUNTS— DECREE - 

Tho order diructiiig aocouiits bocainu appudlablc by tho aniotiding Act of 1879 . — See also 
24 Cal. 725 ; 23 Cal. 40G (409) ; 3 Bom. 101 ; 18 Mad. 73.] 
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[18 C.L.R. 146] 

[778] OEIGINAL CIVIL. 


The 27th January, 1883, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justk^e Cunningham. 


Gopal Cliurulor Mukerjeo and others Plaintiffs 

versus 

Juddoo Lall Mullick Defendant. 


Jiight of way — Extent of user — Purpose for ivhich right claimed is strictly 
identical with original purpose contemplated at commencement of right. 

Wliero ii right f)f why lor a particular purpose is proved to have existed for upwards of 
20 years, the Court is not hound to coniine the right to the precise number of times in the 
year that it has exercised, hut may construe it ns n right to use the road at all con- 
venient times for the pa rticidnr purpose. 

This was a suit In ought by two infants, by their next friend, to have their 
right to an alleged passage over the defendant's lAnd declared, and to have 
certain obstructions to such passage, and also certain alleged obstructions to 
the grating of a drain running under the land, removed, and for damages and 
for an injunction. 

Tlie plaintiffs alleged that they were the owners of a certain house, to 
which was attached a privy which, before the construction of the underground 
drainage by the Municipality, used to be drained as of right by, and through, a 
small drain which ran between their own liouse and the house of the defendant, 
finally discharging itself into the large Municipal drain, and that their privy 
had been at all times as of right cleaned by their servants, who, for such pur- 
pose passed and repassed over the drain, and that this right of way both they 
and their i)redeccssors in title had enjoyed for more than forty years ; that in 
1879 the Municipality constructed an underground dram in the place of their 
large drain, and stopped the large drain up, and that they (the plaintiffs) at 
their own expense opened out a communication, by means of pipes, between 
this underground drain of the Municipality and their own small drain, the 
privy since that date being drained through the pipes so laid down. That they 
then filled in tlieir original small drain, and made a path over it, which was 
used both by themselves and their servants in passing and repassing to the 
privy; that in December 1880 the defendant obstructed this pathway by placing 
rubbish upon it, and [779] thus prevented them (the plaintiffs) and their 
servants from using the same, and at the same time the defendant also blocked 
up the grating of a certain surface drain belonging to the plaintiffs and thereby 
obstructed the discharge of water into their pipes. 

The plaintiffs did not claim any ownership in the soil of the pathway, but 
brought this suit for the jmrposes abovementionod. 

The defendant claimed to be a}>solute owner of the land claimed as the 
plaintiffs* right of way, and denied the plaintiffs’ claim to the right of way, 
asserting that it had not been enjoyed as of right since February 1877. He 
further stated that the filling up of the drain took place in December 1877 and 
not in 1879. 
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Mr. Palit for the Plaintiffs. 

Mr. Branson and Mr. Phillips for the Defendant. 

Mr. Justice Wilson found that the soil of the place in question was in the 
defendant, and that the plaintiffs had not satisfactorily shown that they exer- 
cised, for twenty years, the right they ciaiiued ; that it was imppossible for the 
plaintiffs to have exercised their right of way during the time the small drain 
was in existence ; and that the fact that it had been lilled in, and made into a 
passage about ten or twelve years back, made it impossible for the plaintiffs to 
have used the right of way for twenty years ; and, further, considering that the 
user of the Municipal mehters was not such a - to furnisli evidence of previous 
user, he dismissed the suit. 

The plaintiffs appealed. 

Mr. Evans, Mr. Bonnerjec and Mr. Palit for the Appellants. 

The Advocate-General (Offg. Mr. Phillips) and Mr. Branson for the 
Bespondent. 

Mr. Phillips. — The ordinary practice at the time that the alleged user of 
the plaintiffs began, was to clear the privies three or four times a year, but 
now they are cleaned out every day ; I don’t, however, restrict them to the 
three or four tinies, but I restrict them to the user they had before the sudden 
change in the practice, in [ 780 ] consequence of the Municipality taking up 
the work, in other words, to tlie ordinary and reasonable user at the com- 
mencement of the user. It is in such a user that the defendant is assumed to 
have acquiesced, and although ho may have acquiesced, for the last four or live 
years in a larger user, this will not enlarge the right, unless continued for 20 
years, althougji it might, if known, have been evidence to show that the increas- 
ed user was in accordance with the right. A user cannot be increased. 
Allan V. Gomme (11 A. and E., 759) was a case of an increased or altered 
user in consequence of the conversion of a wood liouse into a cottage. In Hen- 
ning w. Burnit (8 Exch., 187) Parki^ Jl, says, “ A riglit of way to a cottage 
ceases if the cottage is turned into a tan yard.” These wore cases of grants, 
but they show that if you have a limited riglit of way you cannot increase the 
user to make it a general right of way. In the case of Williams v. James 
(L. R., 2 0. P., 577) the defendant, who was entitled to a right of way by user 
over the plaintiffs' land from field N, honestly and without the intention of in- 
creasing the right of user, used the way for the purpose of carting from field N 
some hay stacked there, which had been grown partly there, and partly on land 
adjoining, and it was held not to be an excess user in the user of the right of 
way ; the principle is, however, clearly laid down that the right is measured by 
the actual user. In Baxendale v. McMnrray (L. R. 2 Ch. App., 790) the 
defendant had obtained the prescriptive right to discharge into a river washings 
arising from the manufsicture of l ags in the manufacture of paper ; ho after- 
wards made his paper from vegetable fibre and dischargetl the refuse as before 
into the river ; it was held in a suit to restrain the defendant from polluting the 
river to a greater extent than it was polluted before the change in the system 
of manufacture, that the easement to which he was entitled was a right to dis- 
charge into the river the washings produced by the manufacture of paper in tlie 
reasonable and proper course of such manufacture, using any proper materials 
for the purpose, but not substantially increasing the pollution ; and that the 
onus lay on the plaintiff to sliow any increase of pollution. 

Where an easement to land is granted, the use of it will bo restricted to 
a reasonable use for the purpose of the land in the [781] condition in which it 
was when the grant was made or tlie user took i^laco. Wood v. Saunders (L. 
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B.. 10 Ch. App. 582) was the caso of a grant ; there A demised to J9 a house with 
the right to the free passage of water and soil in and to the existing cesspools, 
and to certain drains then in existence. H was not at liberty to alter the build- 
ings without the lessor's consent, which was never obtained. B in 1872 bought 
the house, and at that time part only of tlie drains from the house ran into 
a moat which belonged to .1. B in 1873, enlarged his house and turned it into 
lunatic asylum with 150 inmates and discharged the whole drainage of the 
house into the moat. A threatened to stop the drains, and 7? filed a bill to 
restrain him from so doing, and the plaintilf obtained an order protecting him 
in the reasonable use of the cesspool, to the extent to which the same was used 
prior to the demise to him. See also Wimbledon and Putney Commons 
Conservators v. Dixon (L. B., I Ch. D., 362). 

The caso of Finch (h eat Western Bai lay Co. (L. B., 5 Ex. D., 254) recog- 
nizes the principle that the extent of a right by user is to be measured by the 
extent of the user. But there are other objections to the plaintiffs’ claim. 

The user allogd is in its nature likely to escape observation, and it is not 
shown to have been open, or such as would bo likely to attract any attention. 
Moreover, from the situation of the buildings, there would bo very little oppor- 
tunity to observe the plaintiffs’ mehters. A burden ought not to be imposed 
upon angther, upon such a user as this see Bhiihan Molinn Banerjee v. Fdliot (6 
B. L. B., at lip. 98 and 104). Again the plaintiffs claim a right for themselves 
and their servants: the Municipal mehters are not their servants nor under 
their control. At any rate, oven if they could exorcise their right through them, 
the plaintiff's could not acquire such a right by their choosing to come to the 
defendant’s house over tlie plaintiff's’ land. 

But there is a fatal objection, and that is, that according to the evidence 
all that the Municipal meliter did was to come to plaintiffs’ privies, cleHn them 
and then go on to the defendant’s. [782] This took place for about the last three 
years, and there is no other evidence as to their proceedings. This, however, is 
not a user of the way at all : the mehter came on the defendants’ land not in 
exercise of any right of the plaintiff’s, huu for the purpose of cleaning the defen- 
dant’s privy, and he merely went on from there for his own convenience, and 
not in the exercise of any right of the plaintiffs’. Then, if this is so, there is no 
user within two years of suit, as required by s. 27 of the Limitation Act. User 
ought to be proved in every year, or at any rate, in the first and last years of 
the term. Parker v. Mitchell (1 1 A. E., 788) ; Lowe v. Carpenter (6 Ex., 825). 

The following Judgments wore delivered : — 

Garth, C. J. — I regret very much that the parties in this case should not 
have been able to adopt the suggestion of the Court, and settle their differences 
out of Court ; but as they have failed to do so, it is necessary that we should 
give our judgment ; and I fool bound to say that I cannot take the same view 
of the caso as the learned Judge in the Court below. 

I quite think that the plaintiffs’ evidence is not as precise as it might have 
been, either as to the number of years, during which the right claimed has been 
exercised, or as to the particular mode or times of the alleg'^d enjoyment. 

It very rarely happens in my experience that the evidence of native wit- 
nesses in cases of this kind is very accurate. But on the whole I think it suffi- 
ciently appears that a right, such as the plaintiffs’ claim, has been exercised 
from time to time for upwards of 20 years before suit ; and the probabilities of 
the case seem to me greatly in favour of that view. 

Certain facts giving rise to those probabilities are almost beyond dispute. 
The plaintiffs’ house has existed substantially in its present state for a great 
number of years ; the western wall of that house abutted upon the defendant’s 
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premises ; and certain privies, habitually used by the inmates of that house, 
were situate in the south-west corner of the plaintiffs’ compound. 

Before the new sanitary rules were made by the Calcutta Municipality! 
these privies wore used and managed in the same way as [783} most others in 
the native quarters of Calcutta ; that is to say, their contents were received into 
cesspools sunk in the ground, and were then emptied and carried away from 
time to time as convenience or necessity required. 

There also seems no doubt that the fall of the ground, on which the plain- 
tiffs* house was built, was from south to north, and that from these privies 
there was a passage enclosed by two walls running from south to north along 
the western boundary of the plaintiffs’ promises, by means of which all the 
refuse water from the cesspools flowed away to the north-west corner of those 
premises, w'here there was a door opening out upon a drain, into which cer- 
tain privies, used by the defendant’s family, emptied themselves. 

This drain, the soil of which belonged to the defendant, was an open one. 
It received through the door, which T have just mentioned, the refuse water of 
the plaintiff's’ privies ; and it then continued to run from south to north into 
Prosunno Cooinar Tagore’s Street, receiving also in its way the contents of 
other privies. 

The plaintiffs* case is, that from time to time thoir cesspools were emptied 
by mehters in the usual way, and their contents carried along the passage 
between tlie two walls, and so along this open drain into Prosunno Coomar 
Tagore*s Street. It is clear that if the privies were used, about which there 
seems to be no doubt, their contents must have been emptied somewhere ; and 
it is neither proved nor suggested by the defendant that there was any other 
mode by which their contents were removed, except that which has been deposed 
to by the plaintiffs* witnesses. And it is very difficult to understand for 
what purpose the inner wall forming the passage from south to north could 
have been built, except for carrying off the contents of the cesspools. 

The only real question of fact, as it seems to mo, is, whether there is suffi- 
cient proof that the plaintiffs have used the open drain for the purpose alleged 
for the period of 20 years before suit. Now it certainly seems highly probable 
that if the house itself has existed in its present condition for some 30 or 40 
years, the same means has been always adopted for emptying the cess- [784] 
pools ; and it is certainly proved to my statisfaction that the door at the north- 
west corner of the plaintiffs’ premises, through which it is said that the meh- 
ters passed, is a very old door ; and it is difficult to see for what purpose that 
door could have been placed there or used, except that of cleaning out the 
cesspools. 

The durwan, who has been in the plaintiffs* service for from 20 to 25 
years, says thiit he has known that door over since he was in thoir sei’vice ; and 
that it was an old door when lie came there. He tells us that mehters used 
always to come through it for the purpose of removing the niglit-soil ; that 
when they came, they used to call to him to open the door, and that when they 
went away they used to call to him to lock it ; and that he invariably kept 
the door locked from the inside. He says this was always done three or four 
times a year ; and ho has also done the same for the Municipal mehters since 
they have cleaned the privies. 

The evidence of this man is confirmed by that of Oghore, the sweeper, 
who tells us that ho has boon in service of the plaintiffs and their father for 
16 or 17 years ; that ho employed the mehters to wash the privies and clean 
the drain ; and that ho used to bring mehters of his own for the puipose, whom 
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he paid with his master’s money. He describes clearly enough the way in 
which they used to clean the cesspools, and carry out the contents, along the 
west side of the plaintiffs* premises into tho open drain beyond. 

I confess 1 see no sufficient reason for doubting the truth of what these 
men have stated, and their evidence is certainly corroborated by Tarrabullub 
Chatterjeo, an attorney of this Court, wiio know the premises upwards of 25 or 
30 years ago, and speaks to the way in which tho rnehters used to come and 
cleanse tho privies ; and also liy Dwarkanaiith Banerjee, who lives in an adjoin- 
ing house, and who says that ho has known the drain between plaintiff’s* and 
defendant’s premises f(U- upwards of 25 years. 

Tho only ])oint which tho defendant lias attempted to make in opposition 
to this evidence of tlio plaintiffs is, that the open drain along which it is said 
the rnehters passed, was generally [785] in such a filthy state from the 
quantity of foul matter which ilowed into it, that it was imiiossiblo for rnehters 
to pass down it in the manner described by tlie plaintiffs’ witnesses. 

Ill supjiort of this view tho defendant himself. Baboo Juddoo Ijall Mullick, 
was called as a witness. He describes tho dirty state in which the drain was, 
partly from his own jirivios and partly from those of his tenants being emptied 
into it. lie says it was choked with filth and weeds, and that ho never saw 
any one pass down there ; and Mr. Mdwards, who is tho Road and Conservancy 
Overseer under the Municipality, says that he has known the drain since 1875, 
and that it was in a very foul state and very full of night-soil. He states, 
however, that while the drain was being cleaned, ho did go up it himself, but not 
beyond a certain distance. 

I observe that the learned Judge in the Court below, in dismissing the 
plaintiffs’ case, has laid some stress upon the evidence of these two witnesses. 
Now I have no doubt it is quite true that Baboo Juddoo Lall Mullick, who is 
a- gentleman of good fortune and position, may never have seen the rnehters 
going backward and forward to plaintiffs’ privies, because they did not go there 
often, and when they did, it was very early in tho morning, and I can quite 
understand that Mr. Edwards would naturally be disinclined to w^alk through 
a quanity of night-soil, unless pressed by some urgent necessity to do so. 
But this was all part of the rnehters’ business, and it appears, moreover, that 
there were certain seasons in the year when Baboo Juddoo Lall Mullick’s 
privies were cleaned out, and it is probable that these seasons, were selected by 
the plaintiffs’ servants to orqploy rnehters to clean out their master’s cesspools. 

On the whole it appears to me that the evidence adduced by the plaintiffs 
shows a user of the right which they claim for upwards of twenty years before 
suit ; and I see nothing in the defendant’s evidence to rebut it. 

Th^ only difficulty which I Icel is, as to the extent of the plaintiffs* right. 
Are they [entitled to tho use of the drain only three or four times in a year, 
which, according to the evidence [786] of the durwan, was as often as they w'ere 
in the habit of using it ; or ouglit we to give the evidence of user a more liberal 
construction, and say that they had a rigiit to the drain for the purpose of 
cleansing their privies as often as necessity required ? 

I confess T have had some doubt about this and I have found no direct 
authority upon the subject ; but I have come to the conclusion that tlie latter 
is the more reasonable view to adopt. The times at which the plaintiffs* 
cesspools were cleansed were (according to the evidence) no particular stated 
periods. Tho cesspools were emptied, according to native custom, as many 
times in the year, as they became full ; and I cannot doubt that if the number 
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of the plaintiffs’ family had increased, so that it became necessary to empty 
them more often, the plaintiffs would have had a right to use the drain for that 
purpose. 

It has now become necessary, in consequence of the new Sanitary Buies 
of the Municipality, to cleanse the privies every morning ; and if the true con- 
struction of the plaintiffs’ right was, as I conceive it to bo, to use the drain as 
often as was necessary for cleansing the privies, it follows that they may now 
use them every morning. 

The times at which they should do this should of course be proper and 
convenient times. The evidence is that the filth was removed in the early 
mornings ; and probably this would bo the most convenient time now for its 
removal. 

It has been strongly urged upon us that if we put this construction upon 
the plaintiffs' right, wa shall be imposing upon the defendant, as the owner of 
the servient tenement, a much heavier burthen than according to the ancient 
user of the drain he ought to bear. But it must bo borne in mind that, so far 
as thp^ quantity of sewage is concerned, no larger quantity will be carried down 
the drain now than has always been carried heretofore. It will only be 
carried more frequently, and in much smaller quantities, and, so far as health 
is concerned, I suppose that the present system is likely to be more healthy 
than the former one. 

I think, therefore, that the judgment of the Court below sliould be reversed, 
and that the plaintiffs should be declared entitled to use the drain in question, 
for the purpose of carrying away their night-soil at all convenient times in the 
year. 

[787] The defendant will be restrained from interfering with the plaintiffs’ 
proper user of the drain ; but as the suit was brought to try wliat was a 
question of right, wo do not consider tliat there is any ground for awarding 
substantial damages. • 

The plaintiffs will bo entitled to their costs in both Courts on scale 2. 

Cunningham, J.— T concur in holding that the enjoyment of an easement 
for twenty years prior to the suit is established by tlie evidence, and also in 
the view that the easement must ho taken to liave been a right of way for the 
purpose of cleansing the plaintiffs’ privies at all such times as tlie plaintiffs 
could reasonably claim to exercise such a right. Several cases were cited 
before us in support of the contention that, as in cases of rights which depend 
on user, “ the right acquired must be measured by the extent of the enjoyment 
wliich is proved, ” we ought in this instance to limit the plaintiffs’ right of 
way to the number of occasions in the year on which it could bo shown that 
the way had been used : but the cases do not appear to mo to justify such a 
restriction. It is no doubt the rule that where there is a right of way proved 
by user, the extent of the right must be proved by the extent of the user. 
Wimbledon and Putney Commons Conservators v. Dixon (L. R., 1 Ch. D., 
362) ; Finch v. G, W. Bailway (L. R., 5 Ex. D. 254) but neither these cases 
nor the others cited, Williams v. James (L. R., 2 C. P., 577), Allan v. Gomme 
(11 A. and E., 759), limning v. Bnrngt (8 Exch., 187), appear to me to 
justify the view that, where a right of way for a particular purpose is proved, 
the number of occasions on* which it may be enjoyed must be limited to the 
number of occasions on which it can be shown to have been exercised. The 
extent of user,” which the Courts have had occasion to consider in these 
oases, has had reference rather to some departure from the original purpose, 
or the application of the right to some matter other than that contemplated at 
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the commencemont of the riglit, than to frequency of tlie occasions on which 
the right may bo enjoyed. In the present instance the purpose for which the 
right is claimed is strictly identical [788] with the original purpose, though 
inclination, custom, or a change of the law may lead to its more frequent 
exercise. On these grounds T concur in admitting the appeal with costa 
throughout. 

Appeal alloived. 

Attorneys for the Apj) 0 llants : Messrs. Swinhoc d Co. 

Attorneys for the Rosj^ondont : Messrs. Beehi/ d Hatter, 


NOTES. 

[This caso was affirmed by Ihc Privy Council in (IS8G) 18 Cal. 186.] 


[9 Cal. 788 12 C.L.R. 890] 

APPELLATE CIVIL. 


The ^Oth February t 1883, 

Present : 

Mr. Justice Prinsep and Mr. Justice Wilson. 


Ishan Chunder Bandopadhya Defendant 

versus 

Indro Narain Gossami Plaintiflf.'*' 


Sale in execution of decree — Payment not certified to Court — 

Fraud —Settimj aside sale -^'Cause of action — Regular suit, 

A obtained a money decree against B and others jointly for Rs. 112 ; and in considera- 
tion of a payment of Rs. 25 made by B agreed to rcloase B from all liability under the 
decroo. This payment was not certified to the Court, and A afterwards in execution of the 
decree had certain iinmovaidu propcjrty belonging to B put up ^or sale, and this property he 
purchased himself. 

Held^ that a .suit would lie by B to set a.sidc the sale and to recover the property 
from A . 

The facts of this case are stated as follows by the Judge of the lower 
Appellate Court : — 

** On the lyth of April 1873 the defendant, Ishan Chunder Bandopadhya, 
obtained a decree against Nuffer Chunder Gossami and four others 
jointly, by which the debtors were directed to pay to the decree-holder 
Rs. 112. An application for execution was made on the 28th of February 
1876, but without <any satisfactory result. The application appears to have 
been removed from the hie in March 1876. The nexu application for execu- 
tion was made on the 20th of December 1878. Notice was served on the 
debtors on the 14th of Magh 1285 (29th January 1879), and returned on the 
3rd of February 1879. On the very next day Indro Narain Gossami came in 
and objected to the execution, saying that he had paid Rs. 25 to the decree- 
holder, and that the decree-holder had absolved him from all liability under 

* Ax^peal from Appellate Decree No. 1GI4 of 1881, against the decree of Baboo Brojendro 
Coomar &al, Judge of Bankoora, dated the 3rd Juno 1881, affirming the decree ofjBaboo 
Jogendro Nath Bose, Munsif of Gangajal Ohat, dated the 22nd March 1880. 
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the decree. As the fact of payment on the said arrangement hsid not been 
certified to the Court, it was not at liberty to enter into the matter in the exe- 
cution proceedings. The decree-holder, however, was asked as to whether or not 
he had received the said Bs. 25 and whether he had released Indro Narain from 
liability under the decree. The decree-holder admitted having received the 
amount, hut denied having expressed his intention of not taking out execution 
against him. There the matter ended. The order of the Court directing execution 
to issue against Indro Narain bears date the 25fcli of February 1879.’* Under 
this order the property of Indro Narain was sold and purchased by the decree- 
holder, Ishan Chunder Bandopadhya. The plaintiff then brought the present suit 
to have the sale set aside on the ground of fraud. The learned Judges of the 
lower Appellate Court having gone through the evidence said : “ I agree with the 
Court below in finding that the decree-holder had released the plaintiff from 
all liability under the decree, and that therefore his conduct in taking out 
execution against him was fraudulent. The sale must, therefore, be set aside." 
The defendant appealed to the High Court on the grounds (1), that the alleged 
adjustment having been set up in the execution proceedings could not bo again 
brought forward in a subsequent suit ; (2), that the suit was barred by the 
provisions of s. 244 of the Civil Procedure Code ; and (3), that the alleged 
promise to release the plaintiff was a nudum pactum. 

Baboo Bash Behary Ghose for the Appellant. 

Baboo Nil Madhub Sen for the Respondent. 

The Judgment of the Court (PlllNSEP and WlLSON, JJ.) was delivered by 

Prinsep, J. — It has been found by the lower Appellate Court that the 
defendant, who held a decree against the plaintiff and others, agreed to take, 
and did take, from plaintiff Es. 25, as representing his liability under this 
joint decree, and at the same time undertook to abstain from further proceed- 
ings, but that notwithstanding lie persisted in executing the decree and sold 
certain property belonging to the plaintiff. 

The only question raised before us is, whether under the Code of Civil 
Procedure now in force, a suit will lie to set aside the [790] sale of plain- 
tiff’s property as having been held fraudulently, and in broach of the under- 
taking on receipt of the money paid out of Court in satisfaction of the liability 
of the plaintiff judgment-debtor under the decree, whether tlie law (s. 258) 
having placed it in the power of a judgment-debtor making such a payment 
to obtain the assistance of the Court, within a certain specified period, to 
jcequire the decree-holder to certify that payment, any suit brought practically 
for the same purpose is not barred. 

As an authority that the present suit will not lie, the case of Vatankar v. 
Devji (I. L. R., 6 Bom., 140) has been cited. On the other hand, we find 
that in the case of Gtnii Khan v. Koonjo Behary Sein (3 C. L. R., 414), it has 
been held by a Division Bench of this Court that the law is unaltered by the 
Code of 1877, re-enacted by Act XIV of 1882. In respect of the matter now 
before us we find no material difference between s. 11, Act XXIII of 1861, 
now repealed, and s. 244 of the Code of Civil Procedure wliich has taken its 
place, and we observe that it was after full consideration of the effect of s. 11, 
Act XXIII of 1861, on a payment in satisfaction of a decree made out of 
Court that the judgment' of a Full Bench of this Court in the case of Gima- 
mane Dasi v. Prankishori Dasi (5 B. L. R., 223 ; 13 W. R., F. B., 69), was 
delivered. 

Nor do we think that the terms of the last sentence of s. 258 have altered 
the law as thus expounded. No doubt it^has been .declared i that *'no sudh 
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payment or adjustment shall be recognized by any Court unless it has been 
certified” according to s. 258, but in our opinion this refers to any Court of 
execution, either tlie Court which itself passed tlie decree and is executing it, 
or any Court to which the decree may have been transferred for purposes of 
execution. It seems to us that whenever the Legislature has intended that 
any matter shall not bo re-opened in any subsequent suit or proceeding, it has 
indicated tliat intention by more definite terms by either declaring that no 
subsequent suit shall lie, or that the ])articular order shall bo final. 

In this view on the findings of the lower Appellate Court, the plaintiff 
is entitled to a decree, and this appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ UNCERTIFIED PAYMENTS- 

Owing to a conflict of cases like this case and 11 Bom. G ; 10 Bom. 155 ; 11 Mad. 469, 
the Code of sec. ‘i.58, was amended in the last paragraph. This caso, which was followed 
in 10 Cal. 354 ; 15 Cal. Ill ; 187, was held to have been overruled by the Privy Council in 19 
Cal. cm ; see ‘20 All. ‘254 ; 21 Cal. 437 ; 17 Cal. 7G9 ; 31 Cal. 480 : 8 C. W. N. 396.] 


[==8 Ind. Jor. 42] 

[791] SMALL CAUSE COUET REPEEBNCE. 

The 1st March, 18HIL 
Present : 

Sir Eicuaki) Garth, Kt., Chief Justice, and Mr. Justice Wilson. 


Juggernauth Sew Bux and another Plaintiffs 

versus 

Earn Dyal and others.^ Defendants. 


Contract for sale of Government Securities -Time bargain — Contract Act, 
ss. and SO — Evidence Act (I of 1872), s, 92— Tender— 

Beadiness and willmgness. 

The question whether an unambiguous written contract for the sale and purchase of 
Government paper is a contract or agreement by way of wager, must bo decided on the 
expressed terms of this contract itself, aiid parol evidence is not admissible to vary or contra* 
diet those terms. 

Where a contract for the sale and purcha.se of Government paper provides for the deli- 
very of thtt paper on a subsequent date, it is not necessary, in order to sustain an action 
against the buyer for non-acceptance on the '<>10 date, that the plaintiff should have taken 
the Governm^ent paper contracted for to the place of business of the defendant and thep and 
there made an actual tender of it. 

This was a case stated for tlie opinion of the High Court under s. 7 of Act 
XXVI of 1804, by Baboo Koonjo Lai Banerjee, one of the Judges of the 
Calcutta Court of Small Causes. The case referred was as follows: — 

“ This was a suit brought by the plaintiffs to recover Es. 1,000, after 
abandoning an excess of Es. 93-12, being the amount of damages or loss sus- 
tained by him on a contract for the sale of Es. 25,000 Government Securities. 
The contract is dated 1st July 1881, and delivery was to have been taken on 
the 1st or 2nd September following. The rate at which the paper was 
sold was Bs. 104-13 per cent. The rate on due date was Bs. 100-7 ; the 
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difference or loss was therefore Bs. 4-6 per cent., the total amount being 
Es.. 1,093-12 ; the excess Es. 93-12 has been ahandoued in order to bring the case 
within the jurisdiction of this Court. Tiio defendants admitted the contract, 
but denied damages, and a further objection was raised to the suit, that 
the transaction was of a wagering character, and, as such contrary to public 
policy, and was therefore void under ss. 23'*' and 30 of the Indian Contract Act.f 
[792] ‘ ‘ It appeared from the evidence that the plaintiffs are up-country 
dealers in country produce ; and that they occasionally sent up four or five 
bales of piece goods to the Nortii- West Provinces ; that about eight months 
ago they were induced by certain brokers of Government Securities to enter on 
the purchase and sale of Government Securities ; and that tlio present one is 
one of their first transactions. The evidence further disclosed that the plain- 
tiffs were at no time possessed of any Government Securities, but wJien the 
due date arrived, plaintiff Juggernauth went to his nephew Dann Mull, a 
broker in the firm of Peel Jacob and Company, and told him that ho had sold 
Es. 25,000 Government Paper to Earn Dyal and Chobnauth, the defandants, 
which would bo due two days after, and that the broker in the transaction had 
promised to bring about a settlement, if not, he would have to tender the paper 
to the purchaser, and he asked Dann Mull to lend him Government Securities 
to that amount for the purpose of making a formal tender. No arrangement 
having been come to, the plaintiff Juggernauth, on due date, called on Dann 
Mull, who sent his durwan with him to Badul Chunder Dutt, with a request 
to accommodate him with Government securities of the value he wanted, 
which, if not used, would be returned to him. Juggernauth, accompanied by 
the durwan, wont to Badul Chunder Dutt, who handed him the Government 
Securities required. Badul Chunder Dutt’s evidence was that ho did not sell 
the Government Papers to plaintiff’ ; ho therefore mentioned no price or rate to 
him, but merely lent tlie papers to him by way of accommodation, 

“ Without any endorsement he handed over the papers at 10 A.M. and got 
them back at 2 P. M. on the same datc^ 

“ The facts connected with the alleged tender of the papers proved in evi- 
dence were, that the plaintiff’, accompanied by Dann Mull’s durwan, called at 
the office of Mr. C. F. Pittar, an attorney, and got a letter from him addressed 
to the defendants, tendering the papers, and Dann Mull’s durwan. Dew Sing, 
and the plaintiff, proceeded to the Broker’s Exchange in New China Bazar, 
where they had expected to find the purchaser. They did not, however, find 


•[Sec. 23 The consideration or object of an agreement is lawful, unless it is forbidden 
by law ; or is of such a nature that, if permitted, it would 


What considerations and 


objects are 
what not. 


la\vful and 


defeat the provisions of any law ; or is fraudulent ; or involves 
or implies injury to the person or property of another ; or the 
Court regards it as immoral or opposed to public policy, 
cases, the consideration or object of an agreement is said to be 


Agreements 
wager void. 


by way of 


In each of these 
unlawful. 

Every agreement of which the object or consideration is unlawful, is void. 
t[Scc. w *Agreement6 by way of wager are void, and no suit shall be brought for 
recovering anything alleged to be won on any wager or entrusted 
to any person to abide the result of any game or otlier uncertain 
event on which any wager is made. 

This section shall not be deemed to render unlawful a sub- 
scription or contribution, or agreement to subscribe or contri- 
bute, made or entered into for or towaid any plate, prize or 
sum of money, of the value or amount of five hundred rupees or 
upwards, to be awarded to the winner or winners of any horse- 
race. 

Nothing in this Section shall be deemed to legalize any 
transaction connected with horsc-nicing, to which the pro- 
visions of Section 294A of the Indian Penal Code apply.] 


Exception in favour of 
certain prizes for horse- 
racing. 


Section 294 A of the 
Indian Penal Code not to 
be affected. 
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them there. The papers, however, were shown to one Tincoury, who sat in 
the same room, but who was [793] in no way connected with the buyers. The 
parties, thereupon, came back with the papers and at once returned them to their 
owner. All this happened on the 2nd September last, the due date. On the next 
day the plaintiffs caused an attorney’s letter to be written to the defendants 
demanding the difference. The defendants in reply to this communication denied 
the tender altogether, and put fortii a statement that the loss, if any, incurred by 
the plaintiffs had been fully made up by subsequent transactions between 
them, a statement which was not proved by evidence. 

“ The most important evidence in this case was that given by one of plain- 
tiffs’ own witnesses, Briridabun Chobay, which fully disclosed the real character 
of the transaction, and I have chiefly relied upon the testimony of this witness 
in taking the view which F liave taken of the case, although he is father of the 
defendant Cliobnauth. This witness is a respectable person and a broker of 
Govetnment Securities of 33 years standing ; his evidence was that about five 
to seven lacs worth of such transactions take ])lace daily, in which what was 
chiefly looked for was the difference on the market value of the securities 
between the date of purcliase and that of delivery, and that in most instances 
there is no bo?id fide intention of taking delivery of the paper, and that the 
present was one of those transactions. If the transactions in Government 
Securities go up to forty or fifty lacs, about four lacs would only change hands 
and that on the remainder of the transactions the parties are content with 
paying and receiving the difference, and that these transactions are like the 
bids upon the Government opium sale, popularly known as “ Tazi Mandi,” 
which is notliing more than gambling. That the inevitable consequence of 
these gambling trancactions is, that a few persons become rich men while a 
very large number become beggars. 

“ I may add that, during my experience in this Court for the last twelve 
years, I have often found that men not possessed of any, or of only a very small 
amount of capital, recklessly enter into these dealings to the extent of lacs of 
rupees without possessing a single piece of Government Paper, and that it is 
very seldom that any paper is actually delivered or accepted, and all [794] that 
is done is that a cortaiii amount of difference, amicably settled, is paid and 
accepted, and that when the parties are unable to come to terms the squjabble 
has found its way into tlie Small Cause Court. The question which I have 
the honour to submit for the decision of the High Com't has never been distinctly 
raised in any of these cases ^so far as I am aware, both parties having been 
willing to treat these contracts as ordinary commercial transactions. In this 
particular case, the intention clearly was not a bond fide sale, on one side, or a 
purchase on the other. The object was to speculate on the rise and fall of the 
market. Such being the real character of the transaction I have held it to be 
a gambling or wagering transaction, a?ul as such opposed to public policy and 
have hold, under s. 23 of the Contract Act, that it is a contract void in law. 
In expressing ray opinion of this particular transaction, I ought to say that I do 
not desire to be understood as saying that there might not bo a bond fide sale of 
shares or securities or goods with a condition for future delivery, even when 
the seller was not possessed of the <article at the time the contract was made. 
Such a sale is distinctly recognised by s. 88 of the Contract Act. These oases, 
however, in my opinion, stand altogether on a different footing. In this case 
I found, as a fact, that there was no real intention to complete the purchase, 
but merely to seek tlie difference, and that there was no legal tender of the 
securities. Having regard to these facts 1 am of opinion that the case clearly 
comes within the scope of ss. 23 and 30 of the Indian Contract. Act, and 
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Qrizewood v. Blane (11 C. B., 638). I have accordingly directed judgment to be 
entered for the defendants. But having regard to the importance of the point 
of law raised for the first time in this Court, 1 have made my judgment con- 
tingent upon the opinion of the Hon’ble Judges of the High Court upon the 
following questions, which I respectfully submit : — 

“ lat. — Whether upon the facts, as found by me, the contract was an agree- 
ment by way of wager, and, therefore, void within the meaning of s. 30, and 
contrary to public policy under s. 23 of the Indian Contract Act. 

“ 2nd, — Whether the tender was a good legal tender.” 

[795] Mr. T, A. Apcar, for the plaintiff, contended that the contract was 
not a wagering contract, and referred to Qrizewood v. Blane (11 C. B., 538) ; 
Thacker v. Hardy (L. R., 4 Q. B. D., 685) ; Hilton v. Eckersley (24 L. J., Q. B., 
353) ; Bam Lall Thacoorsey Dass's case (4 Moore's I. A., 339). 

• Mr. Sale for the defendant cited Higginson v. Simpson (L. R. 2 C. P. D., 76). 

The Opinion of the Court (Garth, C.J., and Wilson, J.), was delivered 
by 

Garth, C. J. — The contract in this case, as I understand, was in writing ; 
there was nothing ambiguous about its terms, and it appeared upon the face 
of it to be a contract for the sale and purchase of Rs. 25,000 Government 
Securities, to be delivered on the 1st or 2nd of September following. 

The Judge of the Small Cause Court appears to have gone into the 
question upon oral evidence, whether the contract between the parties was 
really what it purported to be, or whether it was merely a wagering contract 
for differences without any intention by either party to carry out the sale and 
purchase of the securities. 

Upon this question the Judge has decided that it was a wagering contract, 
and as such void under s. 30 of the Indian Contract Act, or contrary to 
public policy under s. 23 of that Act ; and the first question submitted to us 
by the reference is, whether he was rigfit in so holding. 

Now, if it was competent to the Judge to determine upon oral evidence 
what the nature of the. contract was, I should consider that we liad no right 
to question his finding upon the facts ; but it seems to mo that under s. 92 of 
the Evidence Act it was not competent for the defendant to go into oral 
evidence for the purpose of varying or contradicting the express terms of the 
contract. There was no ambiguity about it, and I do not see why evidence 
was admissible to vary or contradict its terms. 

In the case of Grizewood v. Blane (11 C. B., 538), to which we have been 
[796] referred, the contract upon which the plaintiff declared was not for the 
sale and purchase of the share in question, but for differences in the price of 
the shares on II given day ; and the contract was of slich a nature upon the 
face of it that the jury might well find, as they did, that it was nothing more 
or less than a gambling transaction. has since been doubted by very 
high autliority, see Thacker v. Hardly (L. R., 4 Q. B. D., 685), whether the 
Judge and Jury in Grizewood v. Blane (11 C. B., 339) did not take an erroneous 
view of the transaction ; but considering the view which they did take of it, 
it was undoubtedly a void contract under the English Gaming and Wagering 
Act. 

And the same observation applies to another case which was cited in 
argument before us — Higignson v. Simpson (1j. R., 2 C. P. D., 76). In that case 
the language of the contract was ambiguous and it was certainly consistent with 
its terms that it was intended to be a gaming transaction. 
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Tlien it was argued by Mr. Sale that, although evidence is not admissible 
to alter or vary the terms of a written contract, it is admissible for the purpose 
of showing illegality ; but a contract by way of gaming and wagering is in this 
country, as in England, void and not illcgaL Tt is expressly made void by s. 30 
of the Act ; and it therefore cannot, in my opinion, be said to be illegal as 
being contrary to public policy. I have also considerable doubt whether oral 
evidence is admissible for the purpose of showing that the contract is in its 
nature illegal. So long as tliere is no ambiguity about it, the question whether 
it is illegal or not depends, as it seems to mo, upon the terms of the contract itself 

T think, therefore, tliat evidence was not admissible for the purpose of 
varying the terms of the contract, and that the first question which is 
referred to us should be answered in the negative. 

The second (piestion is api)ar(3ntly founded on some misapprehension. It 
seems to have been taken for granted in the Court below, that a legal tenjier 
of the securities was absmutely [797] necessary ; but this was not so. If 
the plaintid’ was ready and willing to perform his part of the contract, that 
is to say, if ho w'as in a position to transfer the securities on the 2nd of 
September, and did his best to inform the defendant by going to his place of 
business, tliat he was so, tliat would be sufficient, in the absence of evidence 
to the contrary, to constitute readiness and wdllingnoss. 

If the plaintiff had the stock in his possession, as he says he had, there 
would seem every reason to supi^ose that he would bo prepared to carry out the 
transaction. 

No man, one would think, would ordinarily find any difficulty in completing 
such a lucrative bargain. 

As this point however has not been decided by the Court below, the case, 
must go back for that purpose. 

The costs in this Court will abide the result of the judgment of the Court 
below. 


NOTES. 

[ This case was overruled in (1905) 32 Cal. 437 : 1 C.L. J. 156: 9 C.W.N. 305, F.H., and had 
been dissented from in (1888) 12 Bom. 586 ; (1694) 17 Mad. 480 ; (1898) P.R. 85 ; (1898) U.B. 
R. (1897-1901), Vol. II, 399. ] 

[ 9 Cal. 797 : 10 I.A. 113 : 18 G.L.R. 22 : 7 Ind. Jur. 216 : 4 Sar. P.C.J. 421 ] 

.PKIVY COUNCIL. 

The 1st Decemeber, 18H2. 

Present: 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, Sir R. Couch, 

and Sir A. Hobhouse. 


Radhapersad Singh Plaintiff 

versus 

Ram Parmeswar Singh and others Defendants. 


[On appeal from the High Court at Fort William in Bengal.] 

Costs — Set-off of costs ordered on the disposal of a preliminary point against 
costs awarded at the final disposal of the suit — Costs of party successful appeal. 

It is not the usual practice, when costs of an inierlociitory proceeding have been disposed 
of, to considurSthat an award of the general costs of the suit iiiturferoB with the order as 
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to the partial costs. A prior decree having givon'^the costs incurred on the disposal of a 
preliminary point to the party successfully raising it, a later decree without expressly refer* 
ring to the former, gave the costs of the suit, generally, to the opposite side. Neld^ that the 
costs duo under the prior decree should be set off against those due under the later. 

Although an appellant only partly succeeded in his appeal, the whole of his claim 
having been opposed in the Courts below on an untenable ground. Held, that there was no 
reason for departing from the general rule that the defeated party should pay the costs. 

C798] Appeal from a decree of a Divisional Bench of the High Court 
(24th February 1879), reversing a decree of the Judge of the Shahabad 
District (3rd August 1878). 

A suit (for land) dismissed by the Subordinate Judge of the Shahabad 
district, upon the defence of limitation, was remanded (26 April 1869) for 
hearing on the merits ; and it was ordered in the same decree that the defen- 
dants, respondents, should pay to the plaintiff, appellant, a certain sum for 
costs, with the costs incurred in the lower Court. The result of the hearing 
having been a decree in favour of the plaintiff' as to part only of his claim, 
with proportionate costs to each party, another remand was obtained from the 
High Court, on this occasion to the District Judge, who also decreed partly in 
favour of the plaintiff, directing that eacli party should recover costs from the 
other in proportion to tlie success of each. To that decree was annexed a 
schedule of costs, including the costs recoverable by the plaintiff under the 
High Court’s decree of 26th April 1869. The defendants then appealed 
successfully to the High Court, and on the 10th tlanuary 1874 the High 
Court reversed the decree of the District Judge, ordering that the plaintiff, 
then respondent, should pay to the defendants, then appellants, a certain sum 
for costs, and also costs incurred in the lower Court. Upon a further appeal 
to Her Majesty in Council, although the decree of 1874 was in part modified, 
this order for costs was in effect confirmed ; the order in Council setting forth 
the amount of the costs of the appeal. 

On the defendants’ petition for exemption as to all costs, the plaintiff 
objected that he was entitled to set-off the sum decreed to him by the High 
Court on tlie 26th April 1869 ; and by the District Judge of Shahabad, 
Mr. A. C. Brett, this s«t-off was allowed. But the High Court (AlNSLiE and 
Broughton, JJ.), held that the decree of 1874 had dealt with the whole 
question of costs in the suit as an open one ; and on the construction of that 
decree, held that costs generally, and in the whole suit, had been given to the 
defendants. They, therefore, disallowed the set-off. 

The present appeal was accordingly preferred. 

The orders of the Indian Courts, necessary to bo referred to in this report, 
fully appear in their Lordships’ Judgment. 

[799] Mr. J, F. Leith, Q. C., and Mr. B, V. Doyne, appeared for the 
Appellant. 

Mr. C. W, Arathoon for the Respondents. 

The argument for the appellant traced the orders as to costs throughout 
the present litigation, and it was contended that the order of 26th April 1869 
never having been reversed, required that effect should be given to it. Refer- 
ence was made to s. 360 of Act VIII of 1859, the Code of Civil Procedure in 
force in 1869. 

For the respondents reliance was placed on what had been done, and the - 
orders mad^ in the suit on and since the 10th June 1874. The construction 
placed on the decree of 1874 by the judgment now under appeal was correct. 
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Mr. J, F, Leith, Q. C., replied*. 

Their Lordships’ Judgment was delivered by 

Sip A. Hobhouse. — In this case there have been changes of parties, as 
frequently happens when a litigation extends over many years ; but they have 
made no dififerenco to the present question, and it will be convenient to speak 
of the appellant and respondents as if there was no change. So speaking of 
them, the appellant has been ordered to pay to the respondents the costs of a 
litigation with them. He now seeks to set-off against those costs the costs of 
a prior part of the same litigation which were awarded to him ; and the ques- 
tion is whether his right to those prior costs has been displaced by a subsequent 
decree in the later part of the litigation. In the Court below the appellant 
was the plaintiff and tlie resi)ondents were the defendants. The suit was for 
the recovery of certain lands ; and the respondents set up a defence of the law 
of limitation. That issue was decided in their favour by the Subordinate 
Judge on the 31st July 1868, and in consequence the appellant's suit was dis- 
missed. An appeal was presented to the High Court, who delivered judgment 
thereon on the 26th of April 1869. J3y their decree they reversed the decree 
of the Subordinate Judge, disallowed the defence of limitation, and ordered 
that the respondents should pay to the appellant the sum of Rs. 2,499-13-5, 
being the amount of costs incurred by [800] him in the High Court with 
interest ; and further ordered that the respondents should pay to the appellant 
the costs incurred by liim in the lower Court with interest. With that order 
the suit was remanded. Tlie litigation was then carried on with various 
fortune, and came up twice to the Higli Court. On the second occasion the 
High Court gave a final decree in favour of the respondents. That decree was 
pronounced upon the 10th June 1874, when the appellant's suit was dismissed, 
and he was ordered to pay the costs of the suit generally. The decree has 
been, so far as regards costs, affirmed by Her Majesty in Council ; but the 
construction and effect of it is not in any way altered by that affirmation. 

’ The respondents applied to the Subordinate Court for execution for their 
costs, and the appellant then claimed to set-off against the costs claimed by 
the respondents the costs which were due under the decree of the 26th April 
1869. It may be well to mention that an application bad been made by the 
appellant for payment of those costs soon after they were awarded to him, but 
it appears to have been thought proper that the question should stand over 
until the final determination of the suit. The amounts claimed for costs by 
the appellant were, first, the sum found by the High Court itself on the 26th 
April 1869 to bo due for expenses in that Court ; and, secondly, an amount of 
Rs. 5,806 odd, which were found by the Subordinate Court on a previous occa- 
sion to be due in respect of the regular suit, as it is called, disposed of by the 
Court of the Subordinate Judge on the 31st July 1868. Mr. Brett, the Judge 
of Shahabad, allowed those amounts to bo set-off by the appellant against 
the claim of the respondents, and he made an order to that effect on the 
3rd August 1878. The respondents presented an appeal to the High Court, and 
on the 24th February 1879 the High Court reversed tht order of the Sub- 
ordinate Judge, and disallowed the claim of the appellant to set-off the costs 
awarded to him in the decree of the 26th April 1869 ; and they gave to the 
respondents the costs of that appeal. 

The ground taken by the High Court seems to be that the decree made on the 
10th June 1874, giving the whole costs of the suit, overrode the decree of the 
26th April 1869, which gives the costs [SOI] of a portion of the suit in which the 
respondents had failed. Their Lordships think that there is no ground for so 
construing the decree of 1874. The question of costs awarded by the decree of 
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April 1869 was not before the Court in 1874 ; nor is it the usual practice, when 
costs of an interlocutory proceeding have been disposed of, to consider that an 
award of the general costs of the suit interferes with the order disposing of 
those partial costs. If there were any mistake in the prior order it ought to 
have been the subject of some review or rehearing, in which the Court should 
have had the subject brought to its mind. That was not the case, and their 
Lordships consider that it is neither the intention nor the effect of the decree 
of the 10th June 1874 to interfere with the costs awarded by the order of the 
26th April 1869. 

It has been mentioned that there were twf amounts claimed by the appel- 
lant under the decree of 1869. With regard to the first, the costa incurred in 
the High Court on the appeal decided in 1869, tlieir Lordships considered that 
the appellant is entitled to set tliose off against the costa now claimable by the 
respondents. 

With regard to the second amount, questions arise as to the items composing 
it. The first of those items, and the most considerable of them, is a sum of 
Es. 3,245, wliich is the Court-fee. The Court-fee applies not only to the hear- 
ing in 1869 but to the whole of the litigation ; and, inasmuch as the general 
costs of the suit are awarded to the respondents, it would be improper that 
they should have to pay the Court-fee on account of their failure in the first 
stage of the suit. 

The next item is a sum of Es. 2,490 for pleader’s foe ; and it may be that a 
portion of that should be referred to the general costs of the suit, and not to the 
costs of the hearing of 1869. Their Lordships are not in a position to say how 
that matter is. 

Under those circumstances their Lordships conceive that the proper order 
to be made will be : To discharge the order of the 24th February 1879 ; to 
declare that the appellant is entitled to the costs properly recoverable under the 
decree of April 1869 ; to declare that those costs consist of the sum of 
Es. 2,499-13-5 mentioned in the decree of April 1869, and also such costs in the 
Court below as were occasioned by tlfo defence of the law of limitation, and 
the costs of the trial and hearing [802] thereon, and of the decree of the 31st 
July 1868 ; that it be referred to the Court of the Subordinate Judge of Shaha- 
bad to assess the last;mentionod costs upon that footing ; and that the cause be 
remitted with a declaration that the costs when so assessed, together with the 
said sum of Es. 2,499-13-5, are to be set off against the costs found due to the 
respondents. Interest should be charged as ordered by the decree of the 26th 
April 1869. 

Their Lordships will make an humble recommendation to Her Majesty to 
that effect. 

With regard to the costs of these latter proceedings, their Lordships have 
had considerable doubt, because the appellant does not wholly succeed ; but 
having regard to the fact that the wdiole of the appellant’s claim was opposed 
in the Court below upon a ground which their Lordships think entirely wrong, 
they do not see sufficient reason for departing from the sound general rule that 
the party who is defeated in the controversy that is raised shall pay the costs. 

They, therefore, think it right that the appellant should have the costs of 
this appeal, and also the costs in the High Court. 

Appeal alloivcd. 

Solicitors for the Appellant : Messrs. Barton^ YeateSy Uarly and Burton, 

Solicitors for the Eespondents : Messrs. Henderson Co, 

NOTES. 

ISee (1887) 11 Mad. 269 (271).] 
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[ 9 Cal. 802-12 C. L. R. 887 ] 

APPELLATE CIVIL. 

The 10th March, 1883. 

PRESENT : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Field. 


Mohiny Mohun Das Plaintiff 

versus 

Krishno Kislioro Dutt and others Defendants.* 


Onus proband I - -Suit for possession of land — Presumption of possession 

and ownership. 

Jf, in :i suit for possession of liind which was covered with water more than twelve years 
before the instiluLioii of the suit, tint plaintiff proves that he exercised acts of ownership, 
as by letting out the julkur to [803] tenants, that is^jrimd fad evidence of possession and 
ownership, and unless the defendant can make out a tweleve-years’ statutory title by adverse 
possession, the plaintilT’s possession must be presumed to have continued, and it is not 
neeessar}' for him to show a posscjssion by acts of ownership within the twelve-years. 

Baboo Cliunder Madhuh (those and 13aboo Lai Mohun Das for the 
Appellant. 

-Baboo (hiru Das Banner] ee and Baboo Bifkanto Nath Das for the 
Respondents. 

The facts of this case siifliciently appear from the Judgment of 

Oarth, C.J. - -In this case the Subordinate Judge has unfortunately taken 
an erroneous view of the law. 

. The subject of the dispute was a piece of land between two estates. It 
is admitted that one of tliese estates belonged to the plaintiff, and the other 
to the defendants. The question was, to which of the two tho piece of land in 
question belonged. 

Between these two estates there was a baor or water channel ; and it 
seems to liave been found by the Courts below that the land in question was 
formed by the silting up of this baor. Evidence was called on both sides to 
show at what time the silting up took place, or in other words, at what time the 
land in question, which was originally covered with water, became dry. 

Upon that point the Suboi^dinate Judge appears to have believed the defen- 
dants’ witnesses in preference to those of the plaintiff. The defendants' 
witnesses said that the land became dry more than twelve years before suit : and 
the plaintiff’s witnesses said that it became dry within twelve years before suit. 
It was upon the point of limitation that this evidence was offered. 

Then, the only evidence adduced on either side as to the possession of 
the land during the time that it was covered with watei, was given by the 
plaintiff. His witnesses proved that he had let out the julkur, or right of 
fishing in tho water, which then covered the land in question, to certain 
tenants ; and that under that letting they had exercised the right of fishing ; 
and so far as appears this evidence was not contradicted. 

* Appeal from Appellate Decree, No. 698 of 1881, against the decree of Baboo Nobin 
Chuncler Gmiguli, Second Subordinate Judge of Furreedporc, dated the 31st January 1881, 
reversing the decree of Baboo Rosik Chunder Roy, Second Munsif of Moolputgungo, dated 
tho 11th March 1880. 
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Now, as regards these two points, namely, that of possession [804] and 
that of limitation, the Subordinate Judge has dealt with the case in this way. 

As to the question of possession, he finds, as I understand him, that there 
is no evidence to show that the land ever belonged to the plaintiff ; because 
he says : ** I cannot find that the land below the water of the baor belonged 

to the plaintiff, merely because he was in possession of the water by lotting it 
out to tenants as julkur. This fact may show that ho had an interest in the 
julkur superior to that of those tenants, or that ho was the proprietor of the 
julkur ; but this fact I do not consider sufficient for the purpose of finding that 
the land covered by water belongs to him. f cannot, therefore, find that the 
land belongs to the plaintiff.” 

Now, if the plaintiff really did give reliable evidence that he had let out 
the julkur to tenants, and that tliey under that letting had exercised the right 
of fishing there, I think that was cloarly evidence, and strong evidence too, 
•that the land covered by the water, over which the right of fishing was enjoyed, 
belonged to the plaintiff. 

Primd facie, in the case of land covered by water, the water belongs to the 
person to whom the land belongs ; cujua eat solum, ejus est usque ad ccelum. 
The owner of land is entitled, primd facie, to everything either over or under it ; 
and the ordinary, if not the very best moans, of proving tlie ownership of land 
covered by water, is to show that rights of fishing have been exercised in and 
over the water. There are few other moans of i)roving ownership over such 
land, except perhaps by working minerals, or carrying on other works below the 
surface of the soil. 

And if the plaintiff in this instance proved such acts of ownership by fish- 
ing, they would cloarly bo primd facie evidence of liis possession and ownership 
unless it could be shown that his taking tlio fish was referable to some other 
right or title. 

And yet I understand the Subordinate Judge to say : “ Assuming what the 
plaintiff's witnesses say with regard tf> these acts of ownership to be true, I con- 
sider it 710 evidence of piossess ion at all, because it may be referable to somojother 
right.” He does not say to wliat right, nor is it even suggested that the 
plaintiff had any other right which would account for his ownership of the fishery. 

[805] I think, therefore, that the Subordinate Judge in this respect was 
clearly wrong. Unless there is some good reason for disbelieving the plaintiffs 
evidence, or unless it can be shown that these acts of ownership, which wore 
exercised by the plaintitT in the julkur, are referable to some other right than 
the ownership of the soil itself, the Subordinate Judge was bound to give full 
and proper effect to the plaintiff’s evidence. 

Bnt then the Subordinate Judge says : “ Even assuming that I were to 
consider these acts of ownership as proving that the land covered by water 
belonged to the plaintiff, he is nevertheless barred by limitation ; because he has 
not shown that the land which was covered with water has silted up and 
become dry within twelve years before suit ; and it is therefore not shown that 
he has exrecised any acts of ownership over the land within the twelve years.” 

Upon this point also I consider that the Subordinate Judge has taken a 
wrong view. In a case decided by a Eull Bench of this Court only a few days 
ago Mahomed Ali Kha7i y. Kajah Ahdul Chiwiy {ante p. 744), the law uix)n 
this subject has been laid down very clearly. 

In that case the question arose (with reference to the law of limitation), 
how far it is necessary for the plaintiff, in cases of this kind, to prove a poses- 
sion by acts of ownership within twelve years before suit. There is no doubt 
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vliat he is bound to satisfy the Court that he has had a possession, and that he 
has lost that possession within the 12 years. The question is, how far it is 
necessary for liiin to prove that posftesswn hi/ positive acts of ownership, or how 
far the Court may presume in his favour from the fact of previous title and 
possession. 

This is a question upon which some difference of opinion has prevailed in 
this Court, but which is now, 1 trust, satisfactorily settled. I regret that I 
was obliged to differ to some extent from my learned brothers of the Full Bench, 
but the difference is not one which affects the present suit. In such a case as 
this wo were all agreed that possession ought to bo i)resumed in favour of the 
plaintiff. 

[806] The principle laid down in that case by my learned brothers is as 
follows : —I will read from their judgment ; 

“ The true rulo appears to us to bo this, that whore land has been shown to 
have been in a condition unfitting it for actual onjoyriiont in the usual modes — 
at such a timo and under such circumstances that that state naturally would, 
probably did, continue, till within twelve years before suit, it may properly be 
presumed that it did so continue, and that the plaintiff’s possession continued 
also, until the contrary is shown. This presumption seems to us to be reason- 
able in itself, and in accordance with the legal principles now embodied in 
s. 114 of the Evidence Act.” 

Now, applying that rule to the present case, it may be that, so long as the 
land was covered by water, the plaintiff might, as, in fact, he did prove acts 
of ownership over it by the exercise of the riglit of fishing. 

But it was proved to the satisfaction of the Subordinate Judge that pre- 
vious to th() twelve years the land emerged from the water, that is, the baor 
silted up, and from that time it, of course, became impossible for the plaintiff 
to prove acts of ownership over it by fishing. 

Then it seems to have been found by the Munsif — and there is nothing to 
the contrary found by the Subordinate Jiutge —that the land was waste, and did 
not become fit for cultivation until within six or seven years before suit. 

This is, therefore, just one of the cases which are alluded to in the' Pull 
Bench judgment, and it discloses almost the same state of things which 
occurred in the case of Liudha Gobind Roy v. Inglis (7 C. L. B., 364), decided 
by the Privy Council. In that case the land in question had formerly been 
covered by a bheel or lake, and after the bheel became dry the defendants took 
possession of it. The plaintiff* proved, prinul facie, his title to the bheel and pos- 
session of it in one of his ancestors, but he gave no proof of acts of ownership 
within the twelve years before suit. It did not ajjpear clearly when the bheel 
became dry, and the defendants failed to prove possession of the land for twelve 
years before suit. Under these circumstances the Privy Council held that, as 
the plaintiff had proved a title to, and possession of, the bheel, his possession 
[807] must be presumed to have continued, unless the defendant could make 
out a twelve years’ statutory title by adverse possession. 

Unfortunately in this case the Subordinate Judge has taken a view (which 
my brother Field tells me he has erroneously taken in other similar cases), that 
no such presumption can be made in favour of tlie plaintiff, but that he must 
show a possession by acts of ownership within the twelve years. 

Here, again, therefore ho is wrong. If it was shown that the plaintiff 
exercised acts of ownershiji over the land when covered by water, and that 
when the land became dry it was in such a state that it would be very difficult, 
if not impossible, to prove any acts of ownership over it, the Court might, and 
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ought to, presume (according to the rule laid down in the Full Bench case), 
that the plaintiff’s possession continued until the contrary was shown. 

I think, therefore, that the case should be remanded to the Court below 
to be considered, with due regard to the law laid down by this Court. 

The costs in this Court and in the lower Appellate Court will abide the 
iesu|t. 

Field, J.- 1 am of the same opinion on both points. 

With reference to the question of limitation I shall merely refer to 
one more case in addition to those quoted by the very learned Chief Justice, 
that is the case of Rao Karan Singh v. Raja BaLar All Khan (L.E. 9 I. A., 99). 

Then, with reference to the evidence as to the enjoyment of the julkur 
being evidence of title, I desire to add that, under the special circumstances of 
this particular case, it appears to me that the evidence of possession and 
enjoyment of the julkur ought, if believed and unrebutted, to be taken to be 
good evidence of the title to the land. 1 say under the special circumstances 
of this particular case, because there are cases in this country in which it 
might be impossible to consider evidence of the ownership and enjoyment of 
a julker to be evidence of the title to the land covered by the water, for 
example, the case of a julkur in a deep and navigable river. In the present 
case, the water which forms the julkur is a small piece of water in a small 
estate. The [ 808 ] enjoyment of that julkur would presumably belong to the 
owner of the estate, unless he had leased it out to tenants. It would follow that 
if the owner of the estate could show that he had enjoyed the julkur, this would 
be good evidence that the land under the julkur belonged to him, that is, in the 
absence of any suggestion, which has not been made in this case, that this 
enjoyment of the julkur was referable to a lease of an incorporeal right taken 
from a third party. 


NOTES. 

[ Sec the Notes to U Cal. 744 sujtra and ^Cal. 796 in the ‘ Law Reports Reprints,’] 


[9 Gal. 808 : 12 C.L.R. 389] 

APPELLATE CIVIL. 

The 19th February, 1883, 

Present : 

Mr. Justice Prinsep and Mr. Just^ice O’Kinealy. 

Musyatulla Defendant 

versus 

N oorzah an Plaintiff. " 

Landlord and tenant — Ejectment — Right of occujjancy — Forfeiture — Beng, Act 

VIH of 1869, s. 62, 

The mere omission to pay rent for five years does not of itself amount to forfeiture of a 
ryot's right of occupancy, and will not be sufilciont to sustain an action by the landlord for 
the recovery of the ryot’s holding. 

A ryot having a right of occupancy cannot be legally ejected, unless under an order 
regularly obtained under s. 62 of the Rent Law, that is, under a decree for arrears of rent 
unsatisfied within fifteen days from the passing of the decree. 

• Appeal from Appellate Decree, No. GGl of 1882, against the decree of F. Comlcy, Fisq., 
Judge of Purnca, dati^ the 21st January 1882, affirming the decree of Baboo Lall Behary 
Dey, Munsif of Kissengunge, dated the 19th September 1881. 
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This was a suit for ojectraont and khas possession. It was found as a fact 
that in 1882 (1875-76) the defendant Inul a right of occupancy in the lands in 
dispute ; that lie paid no renli for the years 1288, 1284, 1285, or 1286 ,* and that 
a notice to quit had been served upon the defendant on the 28th of Pous 1286 
(llth January 1880), requiring him to give up possession by the end of Cheyt 
1286 {i.e.f before the 12th of April 1880). The Court of First Intance gave the 
plaintiff a decree on tlio autliority of Ilain Nath Dut v. Ashgur Sirdar U-L. R.i 
4 Cal., 894), and this decroe was affirmed on appeal. The defendant appealed to 
the High Court on the following grounds, amongst others : — 

That under s. 22 Bong. Act VTTI of 1869, the learned Judge below appears 
to have erred in holding that your petitioner’s [809] right of occupancy was 
terminated by tlie notice to quit, alleged to have been served upon your 
petitioner. 

(2) That the right of occupancy once acquired cannot be lost for the 
omission to pay rent for some years. 

(3) That the plaintiff having not brought his suit under s. 52, Beng. 
Act VITI of 1869. upon the ground of your iietitioner’s omission to pay rent, 
the lower Appellate Court was wrong in law in relying upon it for deciding the 
case in favour of the plaintiff. 

Mr. Tioidalc for the Appellant. 

Baboo Sa/igravi Singh for the Respondent. 

The Judgment of the Court (PliiNSKP and O’Kinealy, JJ.) was delivered 
by 

Prinsep, J. — The plaintiff sues to eject the defendant, stating that he has 
no occupancy rights, and that notice to quit has been regularly served on him. 

It has been found by the lower Appellate Court that the defendant and 
his father have been actual cultivators for many years, and that the defendant 
in 1282 had acquired rights of occupancy ; but the District Judge goes on to 
firid that inasmuch as, on the defendant’s own admission, he has paid no rent 
to any one for five years, he has lost those rights of occupancy, and consequently 
is liable to be dispossessed after notice. 

It has boon settled by the judgment of Division Bench of this Court in 
the case of Duli Ghand, v. Rajkissore (ante, p, 88 : 11 C. L. R., 326), and we 

agree in that judgment, that a ryot having a right of occupancy cannot be 
legally ejected unless under an order regularly obtained under s. 52 of the Rent 
Law, that is to say, under a vlecroe for arrears of rent unsatisfied within fifteen 
days from the date on which it was delivered. The suit in its present form 
therefore is bad and must fail. 


We think it necessary also to point out to the District Judge that oven if 
a ryot who has acquired a right of necupancy fails to pay rent for five years, 
he does not necessarily forfeit that riglit unless it can bo proved that ho has 
abandoned the land, Caio] or a decree for ejectment, which would be operative 
under s. 52, has been passed against him. 


The decrees of the lower Courts will be set aside, and the suit dimissod 
with costs in all the Courts. 


Appeal dismissed. 
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[9 Cal. 810 : 12 C.L.R.463] 

APPELLATE 
The 2nd March, 1883, 

Present : 

Mr. Justice Pbinsep and Mr. Justice 0*Kinealy. 


Sliarat Ohunder Ghoso and others Plaintiffs 

ver.ms 

Kartik Ohunder Mitter and another Defendants." 


Suit by minor— Inf ant — Minor — Co7npromifte of suit — Leave of Court. 

Where a compromise of a suit is entered into on behalf of an infant defendant, the 
approval of the Court to such compromise must be express, and will not bo inferred from the 
subsequent passing of a decree in terms of such compromise. W’ithout such approval, the 
compromise will not bind the infant, and will be set aside at his instance. 

Rajagopal Takkaya Naiker v. Subramanya Ayyar (1. L. R., 3 Mad., 103), cited and 
followed. 

The facts of this case arc as follows '-Some time previously to the year 
1860 one Raj Kristo Bose died, leavin" him surviving one son, Khetter Nath 
Ghose, and one daughter, Modhuinoti Dassee. Khetter Nath died in 1861, and 
was succeeded hy his widow and heiress Showrobini, who died in 1875. The 
plaintiffs, are the three sons of Modhurnoti Dassee. On tlie 25th of November 
1873 Showrobini executed a bond in favour of the defendant Kartik Chunder 
Mitter for Rs. 1,500, who, on the 10th of March 1877, filed a suit for the 
recovery of the amount of the bond and interest — in all, Rs. 2,388, against 
Modhurnoti as guardian of the plaintiff’s, who had succeeded to the estate of 
Khetter Nath on the deatli of Sowrobini in 1875. (Modhurnoti, it sliould be 
mentioned, had been appointed guardian of the minors by the Judge of the 
District Court under the provisions ipf Act XL of 1858). On the 13th of 
March 1877, Modhumoti’s pleader filed a deed of com-[811]promise, 
by which Modhurnoti agreed to pay in full satisfaction of Kartik Chunder 
Mitter’s claim a sum of Rs. . 1,600, payable in three instalments, and 
a decree was passed in accordance with the terms of this deed. The pre- 
sent suit was filed by the plaintiffs to have it declared that that decree 
was not binding on the plaintiff’s nor on the estate inherited by them 
from their uncle Khetter Nath. 

On the merits the Subordinate Judge fi)fed the following issues : — (l), 
whether the deed of compromise on which the decree was founded was 
filed bond fide on behalf of plaintiffs’ motlier and with her permission ; and, 
if so, whether it was for the benefit of the minors; (2), whether Showrobini 
contracted the debt for the benefit of Khetter Nath’s estate, and whether she 
was legally competent to do so ; (3), whether the act of Showrobini, who had a 
life interest, is binding on the reversioners the plaintiffs; (4), whether the 
plaintiffs are entitled to the relief souglit for, namely, a declaration to set aside 
the decree. The Subordinate Judge found all the issues in the plaintiffs’ 
favour, and he decreed the suit with costs. On appeal the District Judge 
reversed the Subordinate Judge’s finding on the first issue, and dismissed the 
suit, citing Lekraj Bay v. • Mahtab Chand (10 B. L. R., 35 : 14 Moore’s 1. 
A., 393). The plaintiffs appealed to the High Court. 

* Appeal from Appellate Decree No. 869 of 1882 against the decree, of T. Smith, Esq., 
Judge of East B^rdwan, dated the 1st March 1882, reversing the decree of Baboo Bhupotty 
Boy, Subordinate Judge of that District, dated the 27th December 1880. 
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JBaboo Bhowany Chum Dutt and Baboo Chunder Madhub Ghose for the 
Appellants. 

Baboo Tarrock Nath Sen and Baboo Rashhehary Ghose for the Ees- 
pondents. 

The Judgment of the Court (Prinsep and O’Kinealy, JJ.) was 
delivered by 

Prinsep, J. — On the 10th of March 1877 Eartik Chunder Mitter brought 
a suit against the present plaintiiTs, as represented by their mother and 
guardian Modhumoti Dassee, to recover a sum of money said to have been 
borrowed by Showrobini, a Hindu widow then in possession of the estate, 
which has since passed from her hands. Three days later, and before any 
proceedings liad been taken on the plaint to that suit, in fact before oven 
summonses had hoen issued, Modhumoti*s pleader filed a petition [812] of 
ekbaljam-ah, consenting to a decree in favour of Kartik Chunder for a por- 
tion of the amount sued for. A few days later a decree was passed in accord- 
ance with this petition. One of the three minor defendants in that case has 
now attained majority, and for himself, and also on behalf of his minor 
brothers, sues to get rid of tlie effect of that decree in consequence of its 
having been put into execution against him by the attachment of some of his 
property. 

The District Judge on appeal has merely considered the manner in 
which the compromise was effected in which the decree was passed. On the 
facts, which liavo l)een stated, and also because ho considered that the 
minors were sufliciently advised by their maternal uncle Brojendro Ghose and 
their relative Bishemhur Bose, the District Judge has held that the decree 
was binding against tliem. 

Whatever may liave been the practice of our Courts regarding their duty 
in accepting compromises on behalf of minors in pending suits, and in embody- 
ing them in the terms of the decree, it is quite clear to us that since July 1871, 
that is to say since the decision of the Privy Council in the case of Abdul Ali 
V. Mozuffer Hosscin Choivdhry (16 W. R., P. C., 22), the procedure of our 
Courts should have been guided by the rule laid down by their Lordships in 
that case. Their Lordships state that, “ if there really had been an honest 
compromise made, the practice of the Court is quite plain as to how that 
compromise ought to have been carried out. It ought to have been carried 
out by proper deeds and filed in Court, particularly whore infants were concerned, 
so as to have had the assent of the Court at the time instead of its being 
totally concealed from them. *’ The rule laid down in that case has since 
been adopted by the legislature in enacting s. 462 of the present Code of Civil 
Procedure. It has been laid down by the Madras High Court in Rajagopaul 
Takkaya Naiker v. Suhmmanya Ayyar (I. L. R., 3 Mad., 103), that 
the approval of the Court of a compromise thus effected must bo express, 
and cannot be inferred from the subsequent passing of a decree in accord- 
ance with the terms of the compromise. We agree with that judgment 
[813] and in applying it to the present case we think that the decree of 
the 27th March 1877 is inoperative as against the plaintiffs in the present 
case. The p.arties consequently will bo placed in the position thiit they occu- 
pied before that decree was passed, but with the consent of the pleader for the 
respondents, we think that the liability of the plaintiffs to the debt incurred by 
Showrobini, which can be conveniently tried in the present suit on the second 
ftnd third issues, should be so tried. Those issues have been determined by 
the Court of First Instance, and therefore it remains for the Ipwer Appellate 
Court to come to a distinct finding on them. For this purpose we direct that 
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the cage be remanded to the lower Api^ellate Court for trial on its merits. ^ We 
would add that, in the event of the debt being found binding on the present 
plaintilfs, they will be liable for the whole amount, and not merely for the 
amount stipulated on their behalf in the compromise. 

Costs will abide the result. 

('ase refnuiiided. 


NOTES. 

[ COMPROMISE— SANCTION OF COURT— 

The provisionH ns to comprorniKe contained in the Civil Procedure Code when minors are 
parties, should he strictly complied with : -‘28 All. .58r) : 88 I. A. 1‘28 ; .8(1 Bom. 58 ; 18 Bom. 
187 ; 7 C.W.N. 90 ; 6 O C. 175 ; 15 Bom. 594 ; 3 C.L.J. 119. Contra VI Mad. 488. 

The sanction of Court obtained subsequently to the compromise was held insuAicient : — 
.34 Mad. dissenting from 20 All. 98. 

Those principles apply to arbitration proceedings: — 81 All. 57*2 ; 80 I. A. 168. As regards 
reference of suit to arbitration, .sre *28 All. 85 ; ron/m 17 C.P.L.R. 147 ; 85 Bom. 158 ; 19 
Cal. 884 ; abandonment of issue, see ‘2*2 ^Fad. 588. Kveii where the compromise would 
be binding on the minor, as that eiTected b\ a Hindu father, so long as the minor is a party 
to the suit, these provisions should be complied with : — (11)18) 40 I. A. 182 : 18 (J VV.N., 168. 
When a compromise is set iisidc in a sex)arate suit as not i)inding on the minor, the effect 
is to revive the original suit: — (1910) 10 1. C., 8.55.] 


[9 Cal. 813:12 C.L.R.475] 

APPELLATE CIVIL. 

The March, 

Present ; 

Mr. Justice Prinsep and Mr. Justice D’Kineaby. 

Pacharam Mundul Defendant 

verms 

Peary Moliun Banerjee Plaintiff. * 

Onus jyt'ohandi — liesuwpiion, Suit for- Lakhcraj- llent-frce lauds — Landlord 

and Tenant, 

In suits for the resumption of lands alb'ged by the defendant to be lakhcraj, the 
burden of proof is in the first instance on the plaintiff to .show that the lands arc mat. The 
fact that the defendatit is a tenant of the plaintiff is a matter to betaken into consideration 
by the Court in determining whether, on the facts of the ease, the xdaintilT has made out a 
prima facie case ; but unless the Court finds that the plaintiff has made out a primd facie 
ca.se, judgment should be given fur the defendant. 

j fitrryhur Mnkho2)adhya v. Madhub Chmxder JiaUm (8 B. E. H., .566 : 14 Moore’s I. A., 
; Akbar Ali v. Bhy Ka La/1 J/m (I. L. R., 6Cal., 666); and Meiraj Jiundftjmdhya y. 
Kali Prosvmw Ghose (1. L. R., 6 Cal., 54.3)’citod. « 

• Appeal from Ax)pellate Decree No. 708 of 188*2, against the decree of Ihiboo Uromotho 
Nath Mukerjee, Subordinate Judge of Burd wan, dated the 27th March 1882, reversing the 
decree of Baboo Chunder Coomar Das, ^Tunsif of Boodbood, dated the 4ih January 1881. 


4 CAL.— 169 
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I.L.R. 9 Cal. 814 

[811] In this case, the [ilaintilV who is the talukdai* of iiiouzah Bhuri, porf'un- 
nah Jiha^a, in the district of Ihirdvvaii, sued one Ihichararn Miindul, and nine 
others, named Pal. These latter defendants had been holders of a joto within 
the jilaintin ’s taluk, which jote yielded a jama of Rs. d0-5-()i, and was rej^isterod 
in the name of one ManiUram Pal, deceased. In 1H79 the plaintiif obtained 
a decree for rent aj^ainst all the Pal defendants. In execution of that decree 
ho attached thi^ tenure under s. 59 of the Rent Law, and ^avo a schedule of 
all the lands comprised in the jote. The defendant Bacharam prefe)rred a 
claim to three of those ])lots, alle^in^ that they wore lakhoraj lands, and that 
ho had ])urchased the.m as such from live of the Pal defendants, the owners 
thereof. 1Miis claim was allowed on the I7th of January IH(S0 ; and on the 1st 
of .Inly IHHO, the ])laintitl‘ hrouj 4 ht the present suit for a declaration that the 
lands wei’o not lakheraj hut were comprised in the tenure re^istei’od in the 
name of Manikram Pal ; and for possession. Bacharam Mundul’s defence was 
that the lands claimed are laklu'raj, and that he is in possession of the same. 

'riio Court of h’irst Instance found that each iiarty had failed to prove the 
case set u}) by him, and, throwing the onus on the plaintiif, dismissed the suit 
with costs. On ajijieal tiui Suboi-dinate Judj^e said : “ The evidence on both 
sides has Ixvn held b\ the lower Court to be e(|ually unsatisfactory. The deci- 
sion of the case therefore hinf*es on the (piestion of onus. Tt seems to me 
the lower Court has wrongly placed the onus on the plaintiif under the ruling's 
of the Ili^h Court Akhar Ali v. lihif Lull Jha (I. L. R., (5 Cal., GOG); 
Nnntj Hitmlopadhija v. Jutli Prosinnio (those (I. L. R., G Cal., r)48). 

The Subordinate Jud^e then referred to Sheeh Nontin Jiotj v. Chidavi Doss 
Jhfnttjreii) \V. R. (.Vet X), 10) ; (tnnqodhnr Hinqli v. Bimohi Dossre (0 W. R., 
(.Act X), d7) ; Itoin Noroin Sintfh v. fiisfoo Thakoor (l»0 \V. R., ‘J99) ; Khotshed 
Ah v. Dlioondiuttre StuqU (20 \V. R., 407), which had been cited for the 
defendant, and, holding that the onus lay upon the defendant to prove his 
lakheraj title, reversed the judj^ment of the Court of First Instance [815] and 
gave the jilaintilf a decree. 'Phe deferulant ai)pealed to the High Court. 

Baboo Kdhj (Jhtint Ihtn^ojee for the Appellant. 

Baboo Ihtsh Bdutru (those for the Resi)ondent. 

The Judgment oftheCourt (PuiNSKrand OTviNKAlA, JJ.) was delivered by 

Frinsep, J. The iJaintift' in this case sued to recover possession of certain 
lands as niah on the ground that his title had been impugned by an adver.se 
order in the case No. iGO l of 1H79. The defendants denied that the lands 
were ninh }«Jid claimed them as their rent-free holding. 

The iirst Coinl dismissed the suit. On appeal the Subordinate Judge was 
of opinion that the onus of })roving tha - the land was lakheraj lay upon the defon • 
(hints, and linding that l-hey had not proved it to be so, he decreed the claim. 
The lindings of fact upon which his decision is based are — lirst, that the defen- 
dants are the plaintilf’s Kuiants in respect of certain ino! lands ; and, second, 
that th(i lands which are alleged to be hikberaj, aiul which form the subject of 
this suit, are within the ambit of the plaintiff’s zainindari. In the case of 
Ifttrri/hni Mukhoptolhutt v. Modlnih Chunder liahoo (H B. L. R., /5GG : 14 Moore’s 
1. A., loJj, their Lordships of the Privy Council declared that in suits for the 
l esumption of lands alleged to be held as lakheraj the onus lies on the plaintiff. 
They said The only othei- point to be decided on this appeal is, whether 
there is any ])eculiarity in this case, which ought to take it out of the general 
rule. 'rh(?ii' Lordshijis are of o])inion that there is not. Mr. Dotpte argued 
that the defendants had admitted that the lands in question, with the exception 
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of tlio snuill quantity no longer claimed, were whithin the ai)i)ellant’s estate ; 
but such an admission is obviously not sutticiont to moot the burthen of proof 
thrown upon the plaintiff. It was at most an admission that tlie lands were 
within the ambit of the estate, not that they had ever been ina! lands -in fact 
ihe defendants strenuously assen’ted tlie contrary. The appellant, therefore, 
having failed to give any evidence on the second trial in support of his amend- 
ed plaint, [ 816 i the decree dismissing his suit was right.” In this case, as 
in that, the lands are within the ambit ol the idaintiff’s zaniindari, and as 
there, so here, the defendants assert that the lands are lakheraj. The Privy 
Council decision just quoted is binding on this Court, and has h^^(^n followed 
by the decisions in Arfaniiessa v. Praru Mohiin Mnoknjoa (1. L. R., 1 Cal., 
37H), and Koiftaah Ihtshinii Dohhcc v. (Jocool Dasnrr (J. L. R., 8 Cal., 
230). 

It has, however, been argued before us that where a Umant liolds lands 
in a /amindaii, if h(*, claims any other lands as lakheraj, the onus is shifted 
from the ]daintiff' to tlie defendant, and in su])port of his contention two cases 
have lieen brought to our notice. The first is the case of Akhar Ah v. lUiij 

Ka fj(dl Jlia (I. L. R., (J Cal., 666). In that case if we take certain para- 

graphs by themselves, it certainly would appear that something in the nature 
of the pro])osition now contended for was laid down, hut when we turn to the 
decision of tlie Chief Justice Sir Ric'HAUJ) (lAPTH, we find in his statement of 
the facts that the land in dispute was included within the ambit of the vkiI 
land held by the defendant, and he came to the conclusion that undei* the 
whole circumstances of tlie case the onus was on the defendant. The next 
case cited is that of Ihindopadhjn v. Kuh Prosonno (rhoHc (I. L. 11., 6 

Cal., 513) re])orted in H C. Ij. R., p. 7. Th(*re the Judges laid down that the 

onus lay upon the defendants; hut no doubt tlie decision turned on the special 
facts of the case, and these are not given in the reiiort. 

In neither of these cases was the judgment of the Privy Council, to which 
w^e have already referred, or the subsequent case w'hich follow’cd it Ariiiini^'ssa 
V. Mohnu ^^ook(^rjfr (1. R. R., 1 Cal., 378) (pioted. We do not under- 

stand these cases to decide that if in an estate a man h(*ld one piece of land in 
one corner and another jiiece in another corner, because he paid I’ent for tluj 
former the onus would lie on him to prove his lakheraj title to the hitter. In- 
deed this would be distinctly opposed to the view laid downi by the Judicial 
Committee of the Privy Council. What their Lordshi|)s held wa-s that the onus 
lay on the plaintiff', and ho niiist jirove that the land in dispute was part of 
the nud land of his estate, and that he could do, cither by jiroof of receii)t 
of rent or that its jiroceeds w'ere taken into account at the ])crina- [817] 
nent settlement, or by any other sufficient means. And they distinctly 
declared that, unless plaintiff could make out a prnmi fartr case, that is a case 
in which he wouhl he entitled to a decree if the defendant did not i)ro Uice 
evidence, his suit should be dismissed. 

In the present case it a])|)ears from the schedule to the plaint that the 
land in dis])ute is surrounded by other lands held by the defendants foi* w hich 
rent is [laid. This is a matter which should be taken into consideiation in 
dealing wdth the case. If it he true, as stated in the jilaint, that the land is so 
surrounded by ryotti lands of the defendants, it is some evidence to go before 
a jury or Judge to show that the land forms part of the tenure of the defen- 
dants, and is not their lakheraj holding. Hut no decree can be passed 
adversely to the defendants on it, unless the Judge is of opinion that it 
establishes a primd facie case of the nature already described. 
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The caso will he roinandod to the Subordinate Judge in order that he may 
decide whether the land belongs to the tenure of the defendants, or, as is 
asserted by them, is their lakheraj lidding. 

Costs will abide the result. 

Case remumlcd. 


NOTES. 

[ONUB OF PROOF— LAKHERAJ— 

Sco 1 Cal. ;17H : .O C.il. Ul'J ; H Cal. *230 ; 1‘2 Cal. 182 ; 10 C.W.N. 134 ; (l')12) 14 I. C. 1)0 
contra 0 Cal. GOO ; 4 C.L.J. 548.] 

[9 Cal. 817 12G. L. R.356] 

APPELLATE CTVTL. 

The 0th March, 188d. 

J^KESENT : 

‘ Mu. Justice Puinsep and Mr. Justice O’Kinealy. 


Upcndra Narairi Afyti Plaintill’ 

versus 

Gopeo Nath 13ora and others Defendants. ’* 


Iliad a widow — lirrersumer — Declaratory decree — Waste by Hindu widow 
Compromise by Hindu widow— sett imj aside coinpromise — Joint 
fa mi I y — separation — Partial separation. 

Whuro the next rcversionei’ after a Hindu widow sues, during the lifetime of the widow, 
for Ji declaration that a compromise made by her is not binding on him, it is no sullicient 
ground for refusing the declaration that the plaintiff may not succeed for many years to the 
possession of the property, or that some of the property is of a perishable nature. 

The .separation of one member of a joint Hindu family does not necessarily ere- [818] 
ate a separation between the other members nor cause the general disruption of the family. 

liadha Churn iJass v. Kiipn Sindhu JJass (1. L. R., 6 Cal., 474 ) dissented from. 

In this case the judgment appealed from is as follows : — 

The plaintiff brought a suit for declaration under .Act 1 of 1877 to declare a 
certain deed of compromise executed by the defendants void as regards his 
rights as reversionary lieir. Ho obtained a decree, against which the defendant 
has appealed. It appears that Madhub Bo’a died leaving four sons, who lived 
together as an undivided family till 1264 (iH/)7). In that year, as tlie plaintiff' 
alleges, Nursingh Bera separated himself, but the otlier thrcie went on living as 
an undivided family till 1284 (1877). The defendants deny this, and say tliat 
the four lirothers lived together till 1264, and then separated, and were never 
re-united. 

In February 1878, Korunamoyi instituted a suit against Gopeenath and 
Chintamoni for the share of the whole pro^jerty which came to her through 

* \ppciil from Apptilliitc Decree, No. 331) of J882. against the decree of E. W. Hadcock, 
Esq., Officiating Judge of Midnapore, dated the 27th December 1881, reversing the decree 
of Baboo Jodu Nath Rf)v, First Subordinate Judge of that district, dated the ‘27th September 
1880^ 
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hor docoased husband Roghunath. This suit was compromised by the soleh- 
nama to which tlio plaintiff now objects. Tlie defendant Gopoenath in the 
solohnama agrees to give Chintamoni 15 bighas of land and Korunamoyi 25 
bighas, and Korunamoyi for herself, and Bishtupria as guardian of Chintamoni, 
agree to give up all rights to tlie proi>erty of their deceased husbands. 

Madhub Bera. 


Gobnrdhuii Bora Goikjoii.uIi Bora INraniki'ani, 
died 1*270 I died 1*20H 

I Bishtupria. 

Goliik — Anuiid- I 

Roghuiiath Bora moyi. | 

diedl‘281 | 

Korunamoyi. 

Nemyc Bera, Tripura, 

died 1282, aged deecased. 

19 - Chiiitaiiiuiii. | 

Upciidro Nath 

iSrui. 

The plaintiff alleges tliat Go])oonath, in collusion with Bishtupria, executed 
the solehnama with the object of injuring his reversionary right to tlie ])roperty 
left by Neinye Beia. This appears to me to bo an allegatifin of fraud on the 
jiart of Bislitupria, and part of the relief the plaintiff asks for is that the soloh- 
nania may bo declared fraudulent. 

The princiide points raised in appeal are as follows: Firsl. — Tho plain- 
tiff is the next reversionai’y heir, and therefore, cannot bring any suit. 
Sccoml. — This is not a case where, in the exercise of sound discretion, a 
declaratory decree should he made. Third. The i)laintiff should have 
brought a suit for appointing a Manager to the estate, and not having 
[819] done so, the provision in Actl of 1877, s. 42,'*' precludes him from suing 
for a dcclaratorv decree. Fourth. — The jdaintiff alleges that Nursingh Bera 
separated in 1861. As no ])artial .sejiaration of a Hindu family can take idace, 
the plaintiff should have jn'oved that the remaining three brothers formally 
re-united. He has not done this, and therefore the family must be considered 
as divided. Fifth. — The lower Court’s finding on the evidence that the plain- 
tilT’s account of the separation of tlie family was not correct. 

As regards the first point, I have not been able to find an>’ precise definition 
of the term i-eversionary heir, but it appears to me that the jdaintiff is the 
heir, because on the death of Chintamoni and Bishtupria, he will be entitled 
to the property as the heir of Nemye. Kven supiiosing, however, that he is 
not the next reversionary heir. I should, on the authority of the eases of Slunua 
Sundari Ckoicdruin v. Jumoona Ohowdrain (24 W. K., 86), and licloo lluj Puiiduif 
v. Lalljce Pandau (24 W. R., 399), consider that he had the right to institute a 


Nursingh Bora, 
(Iccciisccl 

Nobo Kristo. 


• [Sol. 4*2 : — Any person entitled to any legal character, or to any right as to any property, 
may instituU; a suit against any person di'iiying, or inten'sted to 
Discretion of Court as deny, his title to such character or right, and the Court may 
to declarations of status or iu its discretion make therein a declaration that he is so entitled, 
right. and the plaintiff need notin such suit ask for aiiv further 

relief. 

Provided that no Court shall make any such declaration where the plaintiff, being able 

, 1 3 1 4 - to sock further relief than a mere declaration of title, omits to 

Bar to such declaration. 

Ej'planatum. -A trustee of property is a ‘ person intijrested to deny,’ a title adverse to the 
title of some one who is notin existence, and for whom, if in existence, he would be a trustee.] 
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suit. Tt is quite true that in those two cases, the grounds on wiiich a remote 
reversiomiry lieir can sue are that the holder of llie property as committed 
waste and fraud, and that the lower Court has not in this case found tliat 
Ihshtujnia acted fraudulently, but T think the nature of the compromise, suppos- 
ing the idaintirt’s account of the separation to bo true, shows that Bishtupria 
must liave acted fraudulently. If it is true, that in 1284 the family was joint, 
then ihshtupria could liave claimed some GO biglias, and abandoned all her 
claims. 1 think this can hardly bo considered as a more act of waste, and the 
plaintiff himself distinctly alleges it to bo fraudulent. I, therefore, consider that 
the plaintiff was justified in bringing a suit, though whether he is entitled to a 
declaratory decree will be considered further on. The next i)oint is that this 
is not a case in which the Court would, in the exercise of a sound discretion, 
grant a declaratory decree. The plaintiff' is a minor and Chintamoni is also a 
minor, and it may, therefore, be reasonably supposed tliat many years may 
elapse before the idaintiff can inherit the property, and it is, of course, quite 
))Ossible that ho may not inherit at all. The case of Hambutti Kcrain v. 
Ishri Dull Kncr (1. h. B., 5 Cal., 512), is the latest case that lias been brought 
to my notice, and that lays down very clearly the cases where declaratory 
decrees should not be granted. The case of Sri Naraijan Mtitrr v. Krishna 
Sinuhtn Dasi (I I B. L. R., 171), quoted in the above case, shows that the grant- 
ing of such decrees is entirely within the discretion of the Court. The lower 
Court in its judgment says: “Her (Bishtupria’s) assent is jirejudicial to the 
plaintiff ’s cause which he may not be in a position to substantiate after all the 
evidence sliall have been taken away or destroyed by lapse of time.” From 
this it api)ears thattluj lower Court considered that a decree should bo granted, 
because tlieie. is no jiower to entertain a suit to iierpctuate evidence, but in the 
passage (pioted at 1. B. K., 5 Cal., p. 519, the Privy Council apjiear to have 
lield that this is not a jiroper reason for making such decrees. In this case, 
indeed, as the sejiara- [820] tion, according to the plaintiff', took place so late as 
1281, there is as yet certainly no ground for thinking that the evidence will he 
destroyed for sometime. The inconvenience of granting such decrees is evident 
froin the concluding part of the lower Court’s order, wheie the plaintiff is 
declared to be entitled on tlui death of Chintamoni and Bishtupria, to a one- 
third share of some cattle and jiatldy. This part of the ordci* is, 1 think, (juite 
usehjss, as by the? time the iilaintitt' inherits, the cattle and paddy will probably 
not be in existcMice: if they are, their value will have decreased. Undei- all the 
circumstances, 1 do not thirdv that this is a case where a declaratory decree 
should be passed. 

Th(i next point is that the plaintiff' could have brought a suit for tlu) 
ai)pointnient of a manag(U‘. and that as he has not done so, he is not entitled 
to a declaratory decree. On the authority of the two cases previously quoted, 
SIkuiki Soomhuev. Chowdhnuii \. JnnuunKt ('handhrain (24 \V. K., 85) and Hrtoo 
Jbtj Pnnddu V. fjdlijrr Pdnd((!/{24 \V. li., 399), 1 think the plaintiff' might have 
brought such a suit. 

The Subordinate Judge also a])pears to have been of the same opinion, as 
ho apparently only abstained from appointing a manager, because the plaintiff* 
had only asked for a declaratory decree, and had brought the suit on a stamped 
l)aper sufficient foi- that purpose only. The remarks of the Subordinate Judge 
on the seventh issue lead me to suj)j)ose that, had the plaintiff brought a suit 
for the ai)i'ointment of a manager on a |)roperly stamppd paper, the lower 
Court would have given him a decree, aiq)ointing a manager. Whatever view, 
however, the lower Court might have taken of a suit for appointing a manager, 
it was, I think, quite within the i)ower of the plaintiff' to bring such a suit ; and 
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as ho has omitted to do so, I do not think tliat the lower Court could make a 
declaratory decree. The terms of the proviso in s. 42 of .\ct 1 of 1877 are 
ex])licit, and do not leave the Court any option in the inattor. 

As regards the fourth point, the lower Court appears to have found that 
the jdaintiff’s account of the separation of Nursingh Bera in 1204 is true, and that 
a division of the property of the family took place then. If that is so, I think 
that the cases of Rarnhan Sunna v. Trihi Ram Sarnia (7 B. Ij. R., 337 : L'l 
VV. R., 442) and of Radha Churn Dan v. Knpa Simiha Das (I. L. R. i5 Cal., 474), 
show that proof of subsequent reunion by agreem- nt is necessary. It api)ears 
that the division of the joint property breaks up the family, and makes 
the usual presumptioii regarding members of a family living together fail, 
and that the party wishing to show that menihers of a family who continued 
to live together, after such division, are joint, must adduce proof that the mem- 
hers by agreement have reunited themselves into a joint [ 821 ] family; and 
that more ])roof of commensality is not sullicient. There is certainly no proof 
of any such agreement, and, therefore, the plaintiff’s contention that the three 
other brothers continued to live together as a joint family, alter NursinglTs 
separation, is not properly established. 

The District Judge then reversed the decision of the Couit of First Instance 
and dismissed the plaintiff’s suit with costs. The plaintiff appealed to the High 
Court. 

Mr. TicidaUt and Mnidirs for the Appellant. 

Baboo Moluuff Mohan Roy and Baboo Saroda Pprsad Roy for the 
Respondents. 

The Judgment of the Court (Prinsep and O’KiNEALV, JJ.) was 
delivered by 

Prinsepi J. — ^ladhuh Bera died leaving four sons, who admittedly formed 
a joint Hindu family. In 12G4 Nursi,<gh the eldest separated from his brothers. 
In 1878, Korunamoyi, the widow and heiress of the son of the second hrqther 
Cjohurdhun, sued tlie third son (lopeeriath, the third brother, and Chintainoni, 
the widow and heiress of the son of the fourth brother Manikram (deceased), 
for her share of the family ])roperty. That suit ended in a solehnama or 
compromise under which Cioi)eenath, on the one hand, agreed to give up 2f) 
bighas to Korunamoyi and 15 bighas to Chintainoni, nn bile Korun, iiiioyi for 
herself and Bishtupria, the mother-in-law and guardian of Chintainoni, on the 
other hand, agreed to give up all rights to an> himily property of the brothers 
whom thev represented. 

The plaintiff, a minor, being the son of a daughter of the fourth son 
Manikram the fourth brother as reversionary heir after Chintainoni and Bish- 
tupria Hindu widows having only a life interest, sues to have it dechued tliat 
this solehnama was coliusively obtained, and is therefore inopei ativo .as against 
him and that ho is entitled on the death of these ladies to obtain a one-third 
share of the family estate held by the three brothers jointly after Nursingh had 
separated from them. 

The District Judge in appeal has, in exercise of his discretion, refused to 
give jilaintiff a declaiutory decree, fir.st, because, as he remarks many >’ears may 
elapse bcfoi’e plaintiff can inherit the property, and it is, of course, quite 
possible that he may not [822] inherit at all. lie next seems to think that the 
object of giving a declaratory decree in a case of this description is to perpetu- 
ate evidence, and that this is not a valid ground for exercising the discretion 
vested in him by law. Lastly, he thinks that, owing to the perishable ^ture 
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of the moveable property claimed, a decree, wliich is not likely to be operative 
until that property has disappeared or alteied in value, should not be passed. 

It appears to us that the District Judge has not exercised a proper discre- 
tion in refusing to give plaintiff a declaratory decree, if he has established his 
right to set aside the compromise. 

The pei ishahlo nature of some of the moveable properties claimed, and the 
consequent improbability that they would all be in existence or in their i)resent 
form wlien tlio plaintiff’s right to inherit may accrue, is not a valid reason for 
refusing to set aside any deed or decree whicli interferes with his right as 
reversioner. 

The District Judge has, however, proceeded to hold that the present suit is 
untenable, liecause the plaintiff has not sued for the appointment of a manager 
to take charge of his share of tlie family proi)erty in consequence of tlie waste 
cojnrnitted hy the widows. Dut, as has been already pointed out, this is not a 
suit to restrain the widow from committing waste, but to sot aside a compro- 
mise whicli is, if at all, only voidable by the plaintiff. 

f/astly, tlie District Judge, in concurrence with the first Court, has held as 
Nursingh the eldest of the four brothers separated in DifiJ, “ a division of the 
family then took place; ” that there is no proof of any agreement on the pait of 
the other three brothers to reunite ; that mere proof of coinmensality is not 
sidlicient ; and that consequently the plaintiff’s suit must fail on this ground also. 

The first point then for our consideration is, whetfier the separation of one 
member of a joint Hindu family necessarily creates a separation between the 
other members, and causes the general disruption of that family. 

If this be so, then it will he for us to determine whether any specific 
agreement between the other members is absolutely necessary for proof of tlieir 
reunion, and whether it cannot be pro.sumed from their subsequent conduct. 

£823] On the first point we have been referred to the case of Radha Churn 
Dana V. Kripa Sindh u Dass (I. L. R., 5 Cal., 474), as an authority for deciding 
it in. the affirmative. 

On the other hand, wo have considered the observations of their Lordshijis 
of the Privy Council in the cases of Rowan Porsad v. Mtf.ssnuiut Radha Rihoo 
(4 Moore’s, I. ;\., 137), and MitssaimU Cheetha v. Mihcon Lall (11 Moore’s 
I. A., 809) {soo p. 880), neither of which cases were laid before the Division 
Bench, which decided the case first mentioned. The judgment of their Ijord- 
ships in the case of Rowan Porsad (p. 168) is in the following terms : — 

“ Wo think that it may be admitted that, the prhnd facie presumption 
where there are no circumstances to affect it, is that every Hindu family of 
this class was an undivided family, and, consequently, this presumption must 
prevail, unless the circumstances of th*s case lead to a contrary conclusion. 
We must, therefore, consider the circumstances, having, however, first directed 
our attention to some points of Hindu law which may have a hearing upon the 
conclusion to bo drawn from the facts. 

“ First : We appreliend it to bo undisputed that a division may bo affected 
without instrument in writing. Sox:ondlii : That a division may be either total or 
partial. Third hj ; That a separation from coinmensality does not, as a necessary 
consequence, affect a division, or, at least, of the whole undivided property.” 

Moreover, we find their Lordships in the well-known case of TJoen Dual 
Lall V. Jmjaoop Narain Sinqh iL. R., 4 I. A., 247 (aoo p. 256) : s. c., T. L. R., 

8 Cal., 198 1 again recognising the continuance of tlie joint estate of a family 
after a [)artition so as to separate the share of one member. It was in that 
case held that, although a member of a joint family could not alienate his 
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fihareinthe family estate, the purchaser of hisrightsin execution of a decree against 
him, could, by insisting on a partition so as to definitively ascertain those rights, 
obtain possession of a distinct portion of that estate which represented them. 

The Judgment proceeds thus : 

It seems to their Lordships that the same principle may and [824] ought 
to be applied to shares in a joint and undivided Hindu estate, and that it may be 
so applied without unduly interfering with tlie peculiar status and rights of the 
coparceners in such an estate, if the right of the purchaser at the execution sale 
be limited to that of compelling the partition, which his debtor might have 
compelled had he been so minded before the alienation of his share took place.” 

From these observations we understand that it was not disputed in argu- 
ment, and it was accepted by their Lordships as a rule of Hindu law, that the 
separation of one member of a Hindu family does not in itself affect the position 
of the other memhers mter se. In the case of Miisuuntit Cheetha (11 Moore's 

I. A., 369), their Lordships (p. 380) thus describe the estate of the family of 
the parties to the suit : — 

“ The family originally consisted of three brothers — Shama Dass, Damodur 
Dass, and Koonj Kishore Dass. It is admitted on all hands that Sliama Dass 
separated himself from his brotliers, and took his share of the ancestral estate 
as separate property. It is, liovvever, clear upon the evidence (and if tlio fact 
bo not admitted, it is hardly disputed on the part of the appellant) that the two 
other brothers continued ^int after the separation of Shama Dass ; and further, 
that for many purposes Damodur Dass and the respondent (being his nephew, 
the son of Koonj Kishore Dass) were members of a joint family at the time of 
Damodur Dass’ death.” 

Speaking therefore for myself, as one of the Judges who decided the case 
of Badha Churn Dass, L am of opinion that the point has been definitively 
decided by their Lordships of the Privy Council, and had these judgments 
been brought to my notice, my judgmoiit in the case oi Badha Churn Dass 
would have been otherwise. The case * 10081 , therefore, be remanded to the 
lower Appellate Court to determine on the merits, whether the compromise can 
bo set aside. Wo allow no costs in this Court. Case remanded, 

NOTES. 

[EFFECT OF THE SEPARATION OF ONE COPARCENER ON THE STATUS OF THE 

OTHERS— 

One coparcener’s share is generally ascertained by reference to the shares of other 
coparceners, and thereby the shares of the others may be said to bo incidentally ascertained ; 
this has led to the proposition that even when one stiparaUid* the oLhers also separated. 

This case is an authority for the position that on the separation of one coparcener the 
others may continue to be joint. In the case of 30 Cal. 729 P. C. the Privy (Jouncil stated 
that, on the separation of one coparcener, there is no presumption of jointness as to others, 
but the fact should to proved, like any other fact, of their reniaining joint or re<unitcd. 
“Their Lordships however do not say that in .such a case the family is in all cases to be 
deemed to bo divided ; they point out that there may be cases where the shares of all 
the members of the family have to be ascertained, and say that it is in that sense that 
the separation of one is said to bo the separation of all” : — (1008) 31 Mad. 482. See also 
(1906) 5 C. L. J. 417 at 424 where it is iMiintod out that the 30 Cal. 729 case is not 
inconsistent with 9 Cal. 817. BhaSHYAM AYYANGAR, J. in (1901) 25 Mad. 149 (: 11 M. L. 

J. 353) at p. 157 made observations to a similar clToct ; 16 C. L. J. 311; 18 I. C. 004. 

If is always a question of intention at the partition whether an entire division or only 
partial partition was contemplated ; whether the others that remained together wore re-united 
or contimied to be joint . — 30 Cal., 231 , 5 C.L.J. 417 at 424 ; 35 Bom. 293. 

This fact should bo established like any other fact : — (1912) 1 I. C. 553: 1913 P.L.R. 8. 

The following have been held to bo material circumstances : — 

(1) Whether the partition purported only to spocifv the shares falling to each branch 
of the family:— (1911) 10 I.C. 103 ; (1885) 12 Cal., 262. 

(2) Whether the partition deed, award, decree etc., went further and defined the shares of 

the other coparceners inter se or of coparceners of each branch inter se : — (1906) 29 All., 93 : 
1906 A.W.N. 287 : 3 A.L. J. 683. ^ 
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(3) In .1 Mifc:ik‘jhar:i f iinilv, it is enough, if tlioro a numerical calculation of the 

shares ; HO (Jal., ‘231 at ‘iHr) ; hiit koi- 5 Mad. 302 at 307. 

This consideration do.‘s not apply to the case of a DayahhaKa family, where even without 
division every (jop.irc(;nor’s shiire is known /> C.L.J. 417. 

(4) The eoniuet of tin pirties must he looked at in order to arrive at what constitutes 
the true tost of pirtition a'-eordiii" to Hindu hiw, n:ini>*ly, the intention of the members of 
the family to heeome sep.ir.ite owners : —30 Cal. 231 at 253. 

(5) 3’he m(’r<! fact of cordimiini' toj/idhcr after tin* share was ascertained was in some 

cases held insullleient ; in sfnne snHieient 22 Mad. 470 ; (1012) 35 All. 41 ; (1910) 6 

I. C. 795 ; (i911) 35 horn., 293: (1912) 18 I. C.,001: (1913) l\ R. 24 : (1912) P. L. R,, 16: 
(1913) I’. \V. H.. 18 ; (1911) ^l.W.N., 310. See these eases also as to the effect of describing 
oneself joint. 

(6) If the state uf re- union is sought to he established, then the conditions under which 

it can take place should he satisfied • -(1912) 14 1. C. 237 (those not party to the partition 
cannot re-nnite) ; (1903) 30 729 ; (1905) ;J3 Cal. 371 (who can re-iiiiite) ; (1910) 37 Cal. 

703 (minor, eannotV). 

(7) Minority of a co-|>ireeMor alTeets the inferences : — (1910). 37 Cal. 703 ; 30 Cal. 729. 

(8) Anv nnisjnivoeal ex])n'sn(>n «>f intention will outweigh many acts consistent with 
either supposition : -(1910) 10 1. C. : 4 S. L. R. 225 ; IS I. C. 30. 

II. REVERSIONER’S SUIT- 

On Lins siihjeet, .see als(., 31 Cal. 853 : U C. W. N. 950 ; (1909) 3 T. C. 234; 5 O.W.N.. 
445 ; 22 Cal. 354 ; 10 Afad. 90 ; 8 All. 010.] 


[ 12 C.L.R. 400]. 

[823] APPELLATE CIVJL. 


The 0th ’Mnrch, 1H8!!. 

PhksknT: 

Ml{. .TuSTK’K J’lUNSKP AND Mlt. JUSTICK O’KlNUALY. 

Siirjya Nariiin Defendant 

vrrfiUii 

Sirdluiry Jjall Plaintiff. '' 


Tlitulu Lair, Contnict- -Debtor and Creditor- -Dam.dupat — Principal and 
interest — Interest in excess of imncipal. 

Since the passing of .Act XXVlTi of 1855, a Hindu creditor may claim from his Hindu 
debtor interest in excess of the principal sum lent, should such interest have accrued. 

The rule of law prohibiting the recovery of interest in excess of the principal sum lent 
was in force in the ^lofussil of llcngal not as a provision of Hindu law, but as a statutory rule 
introduced by Regulation XV of 1793, and embracing all persons contracting in the Mofussil. 

This was a suit to recover the sum of Ks. 58,800, the amount of two mortgage 
bonds whicli bad been executed by tho defendants in favour of the plaintiff 
on tho Bth Juno 1872 and the 31 st of March 1873, respectively. The prin- 
cipal duo on tlio first houd was Es. 1,000, and tho interest Rs. 1,308. Tlie 
principal due on tlie second bond was Rs. 19,000, and the interest due on this 
bond was Rs. 37,492. Two questions arose on this appeal : (l) whether compound 
interest was cliargeable under the term of the bonds ; (2) whether interest greater 
in amount tlian tho ])rineii)al could be recovered. Tho Court below decided 
Ipth these points in favour of the plaintiff, following, on the second point, the case 
of Deen Difal Paramanick v. Kalesh Chunder Pal Choxodhrij (I. L. R. 1 Cal., 92 ; 
24 W. R. 106), in preference to Rameonnoy Audicary v. Johnr Lall Dutt (I. L. 
R., 5 Cal., 867). One of the defendants, a subsequent mortgagee, appealed, 
making tlie plaintiff alone tho I'espondent. 

The. Advocate-General (Mr. G. C, PuwOi Baboo Mohesh Chunder Ghoivdhry 
and Baboo Tariick Nath Palit for tlie A])pellant. 

* Appeal from Original Decree, No. 103 of 1881, against tho decree of Moulvi Hafiz Abdul 
Ka^'in, First Subordinate Judge of Bliagulporo, dated the 11th February 1881. 
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The Advocate- General, — Tlio appellant is entitled to dispute the amount due 
on the plaintiff’s mortgage — RamChandra Mnnkcshwar v. Bhhnrav Ruvji (I.L.R., 
1 Bom., 577.) The plaintiff' cannot recover [8263 compoud interest on his bond. 
At any rate, ho cannot recover more interest than t)io amount of his principal 
—Ram Lai Mooerjee v. Ilaran Chandra Dhar L3 B. L. B., (O. C.), 130] ; 
Mia Khan v. Bibi Bihijan (5 B. L. B., 500) ; Omda Khanii v. Brojendro Koomar 
Roy Chaivdhry (12 B.L.R., 451); Ramconnoy Auicary v. JoJuir LallDutt (I.L.B., 
5 Cal., 867). This rule is a rule of Hindu law, Colebrooke, Bk. I, para. 
59; Goverdhun Das v. Warts Ali (4 Sel. Bep., ^61) ; and is still in force as it 
has not been abolished by legislative enactment. Act VI of 1871, s. 24. 

Mr. Evans and Baboo Doorya Mohiin Das for tlie Bespondent. 

Mr. Evans, — The rule that interest was not to exceed the principal was a 
specific rule introduced by Bogulation XV of 1793, and was rescinded by Act 
XXVlll of 1855 — Kalica Brosad Misser v. Uohmd Chiindrr Sein (Suth. 
8. C. 0., 110 : 2 W. B. S. C. C., 1). It was not then introduced as a living cus- 
tom of Hindu law, and, in fact, like other rules laid down by Menu, it has long 
been obsolete — Ramalakshmi Anwial v. Sivana/ttha Pcnunal Sethnrayar (14 
Moore’s T, A , 570 ; 12 B. L. B., 396) ; Lalloohhoy Bnppoohhoy v. Cassibai 
(L. B., 7 1. A. 212.; T. L. B., 5 Bom., 110). The Bombay Begulations were 
diff'erent — Khus hale hand Lalchand v. Ibrahim Fakir [3 Bom. 11. C. B., (A. 0.) 
23] . The Civil Courts' Act (VI of 1H71), s. 24, docs not apply. [The learned 
Counsel also referred to Huronionee (looplia v. Gobind Coomar Chowdhry (5 W.B., 
51), and to Madhnb Chundor Poramanick v. Raj Coomar Doss (14 B. L. B., 76). 

The Judgment of the Court (Phi NSEP and O’K INEALY, JJ.), wasdelivered by 

Prinsept J. — The questions raised in this appeal are, ,/irstf whether the 
bond marked “ A,” executed by Baboo Bam Gopal Singh to Baboo Sirdhary 
Lall dated the 31st March 1873, entitles Baboo Sirdhary Lall to demand 
compound interest ; and, second, whether undei* Hindu law plaintiff was 
entitled to recover arrears of intei*est to an amount greater than the 
principal. One portion of the bond* runs as follows : “ I, the declarant, 

" have borrowed from Baboo Sirdhary Lall, inhabitant and part proprietor 
[ 827 ] of Maskin Masihuddinnuggur, pergunnah Bhagulpore, Bs. 19,000, 
bearing interest at the rate of one rupee five annas jrer cent, per mensem 
from this day up to the date of repayment. Therefore I, the declarant, do 
hereby declare and state in writing that T shall pay the interest on the said 
sum every year, and the principal in one lump sum in Magh 1286, ¥. S ; that 
whatever amount will be p.aid for interest or principal, I, tlie declarant, shall 
have the same credited on the back of this bond, ’the plea of payment, under a 
separate receipt, or in any other way, shall be invalid ; that I shall pay off 
the interest for each year after adjustment ; that out of the amount paid in a 
year, at first the interest found duo on adjustment of the account for the year 
shall be deducted, and if there remains any surplus, it shall be set off against 
the principal ; that I, the declarant, shall not claim any interest on the 
amount thus paid ; that J shall iiay interest at the said rate until payment on 
the entire sum found to be due after adjustment of the account for a year.” 

We think that the interpretation of this document is that the accounts are 
to be made up at the end of each successive year, and that whatever remains 
due is treated as principal, and bears interest at the stipulated rate of one rupee 
five annas per cent, per mensem, and that the contention of the appellant, 
that the plaintiff cannot claim compound interest under the bond, is untenable. 

In regard to the second question it is necessary, in order to come to a 
correct conclusidn, to enter into some details in respect of the law relating to 
usury in Lower Bengal. By Bogulation XV of 1879, s. 6, it was declared 
that if the interest on any debt, calculating according to the rates allowed by 
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tho Rogulation, should accumulate so as to exceed the principal, the Courts 
were not, except in certain specified cases, to decree a greater sum for interest 
than the amount of such principal. This was not declared to be a principle 
of Hindu law, applicable only to Hindus, but was a statutory provision 
embracing all persons contracting in tlie Mofussil. Nevertheless, it was the 
practice of tho Courts to allow interest in excess of the principal where the 
interest had accumulated owing to reasons not ascribable in any degree to the 
laches of the creditor. In tho case of Janhcc [828] Pershad v. Maharajah 
Oodwunt Narain Simjli (3 Sol. Rep., 270), it was decided that interest exceed- 
ing tho principal could, in the case of Hindus, be granted if the excess accrued 
pendente lite, and tliere is no fault attributable to the creditor. No custom or 
usage “ among Hindus was asserted in that case. Subsequently, in the case of 
Goverdhun Bass y. IFar/.s ^4//. (1 Sel. liep., 261), interest exceeding the prin- 
cipal was granted. This was the state of the law and practice of the Courts 
until tho supersession of Regulation XV of 1793 by Act XXVIll of 1855. 
By s. 2 of tliat Act it was declared that in any suit in which interest was 
recoverable the amount should be adjudged or decreed by the Court at the 
rate, if any, agreed upon by the parties, and if no rate should be agreed upon, 
at such rate as the Court should deem reasonable. Subsequent to the passing 
of this Act, in the case of Kallca Prosad Misaer v. Gobind Chunder Sein (Suth. 
S.C. C., 110: 2 W. R. S.C. C., 1), it was decided that tho law under which 
tho claim for accumulated interest was limited in amount to a sum not exceed- 
ing the principal had boon rescinded by Act XXVllI of 1855. This was 
a case between Hindus. This decision was followed in tho case of Iluromonee 
(rooptia V. (fnhuid Conmar Choicdhnj (5 W. R., 51), and in the case of Onida 
Khannm lirojendro Coomar Eon Choivdhiy (12 B. L. R., 451). It would 
thus appear that from tho earliest times up to tho year 1874 no claim for a 
reduction of interest has over been allowed on tho ground of Hindu law or 
usage, hut on the contrary that this contention whenever raised has always 
been repudiated, and in several cases the Courts granted interest beyond the 
pripcipal. In this respect the Courts in the province of Lower Bengal have 
boon in no way singular. The very same point has been decided in con- 
formity with this view in tho North-Western Provinces to which the Bengal 
Regulations aj)ply, and in Madras where tho Regulation is of similar import. 

In tho case of Anmiji Eanw. Eagnbai alias Sithahai (6 Mad. H. C., 400) the 
Court at Madi as declared that in the matter of interest the Hindu law was not 
binding in the Mofussil. Th,is [829] decision was followed in the case of Ktiar 
Lachman Singh v. Pirbhu Lai (G N. W. P., H. C., 358). So that there is a 
complete consensus of opinion in Bengjil, in the N.- W. P., and in Madras, that 
since the passing of Act XXVIll of 1855, a Hindu may claim from another 
Hindu interest in excess of the princi])al. We do not refer to the cases decided 
in the Bombay Presidency, because, as appears^from the case of Khusahhand 
Lalchand v. Ibrahim Fakir (3 Bom. H. C. A. C., 23), the Regulations in that 
Presidency were different from those in Bengal and Madras. The learned 
Advocate^General , in support of his view that interest should not be allowed 
beyond the principal, has referred to the decision of Sir Barnes PEACOCK in 
the case of Earn Lai Mookerjee v. ITaran Chandra Dhar (3 B. L. R., O. C., 
130), in which it was decided that within tho town of Calcutta, interest as 
between Hindus might not exceed the principal. 

This decision, though doubted in tho case of Meah Khan v. Bihi Bihijan 
(5 B. L. R., 500) has been followed in a ease lately decided in the Original 
Side of this Court, but this judgment is founded upon considerations special 
to the town of Calcutta, and has no application to the Mofussil. 
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We are, therefore, of opinion that there is a whole series of cases from the 
earliest times to show that in Bengal interest beyond the principal is demand- 
able among Hindus, and the contention now raised by the learned Advocate- 
General cannot be sustained. 

In this view, we dismiss the appeal with costs. Appeal dismissed. 


NOTES. 

[DAMDUPAT— 

The rule is applied in the Presidency Town of Calcutta, 14 Cal., 781 ; 12 C. L. R., 690 ; 
in the Bombay Presidency, 20 Bom. 721 ; 21 Bom. 38 ; "'5. 

But not in the Madras Presidency : — 6 M. 11. C. 400.] 

[ 13 C.L.R. 109 : 8 Ind. Jur. 38] 

[830] APPELLATE CIVIL. 

The 9th March ^ 1383. 

Present : 

Mr. Justice Prinsep and Mr. Justice O’Kinealy. 

Bam Narain Sing Judgment-debtor 

vet'sus 

Poaray B h ugu t Decree - h older. '■'* 

Hindu Lato — Husband and ivifc — Immoveable property — Gift — Deed of gif t. 

It is not necessary in Hindu law, in order that a wife should take an absolute estate in 
immoveable property under a deed of gift from her husband, that the gift should be made 
with such words of limitation as are ordinarily uswl to convoy an estate of inheritance. The 
intention of the husband may be oxpre.sscd in other ways, and is a matter of construction 
merely. 

Koonj Behanj Dhur v. Prem Chuml Dutt (T. L. R., 5 Cal., 684 : 5 C. L. R., 661) dis- 
tinguished. 

The facts of the case and the arguments are sufficiently set out in the judgment. 
Baboo Mohesh Chumlar Choivdhry for tho Appellant. • 

Baboo Chunder Madhub Ghosc for the Respondent. 

The Judgment of thoGourt (Prinsep and O’Kinealy, J J.), was delivered by 

PrinsePf J. — This caso depends upon the proper construction of a deed of 
grant from a husband to his wife. The document sets forth that it conveys 
all his rights to the lady without exception ; tlpit she shall take possession of 
his property ; that neither lie nor his heirs shall at «any time liave any claim 
either to the property or to tho price or value of it. 

It has been contended on behalf of tho a])pollant, first, that, unless there 
are express terms in the grant, such as will convey ordinarily an estate of 
inheritance, the gift must be taken to be only one lasting for the lifetime of 
the lady. In support of the contention we have been referred to the case of 
Koonj Behary Dhur v. Prern Chand Dutt (I. L. B., 5 Cal., 684 : 5 C. L. R., 561), 
and, no doubt, if one sentence of that judgment be taken by itself, it would 
support the contention now raised [831] before us. But when w^e look at the 
case as a whole, we find that the learned Judges wdio expressed that opinion were 
not content to base their judgment on it, but actually decided upon the terms of 
the grant. There is also another case of Srimati Pabitra Dasi v. Damiular Jana 

Appeal from AppeUato Orders, Nos. 272, 273, and 274 of 1882, against the order of 

Verner, Esq. , Judge of Bhagulpore, dated the 8th June 1882, modifying the order of Moulvi 
Syed Fukruddin Hossen, Munaif of Jamooyee, dated the 3rd June 1881 and 6th May 1882ii 
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(7 B. L. R., 697), which does not coincide vvitli the expression of opinion in the 
case to which wo have already referred. It seems to us that that statement 
made by the learned Judges is not binding upon us as a judicial decision, and 
is inconsistent with the case referred to of Srimaii Pahitra Dasi v. Brnmidar 
Jana (7 B. L. R, 697). 

We are, therefore, of opinion that this should be decided upon the terms 
of the grant. Looking at the fact that the husband divested himself of all his 
rights that ho prohibited his descendants from claiming tlie property or its 
price, we think that the gift was a gift out and out. 

In this view wo dismiss the appeal with costs. A^ypcal dismissed. 


NOTES. 

[ See also (1907 ) 30 All., 84 ; ‘23 All. 309 : 21 A. \V. N., 81 ; 19 All. 133 ; 6 C. W. N. 
300 (303) ; 27 Cal. 44 ; 30 Cal. 20 ; 2 O.C. 220.] 

[9 Cal. 831 : 12 C L.R. 556] 

APPELLATE CIVIL. 

The m April, 1H8H. 

Present : 

Mr. Justice McDoNELii and Mr. Justice Tottenham. 


Tarruck Cliunder Bhuttacliarjee and others Judgment-debtors 

versus 

Divendro Nath Sanyal and others Decree-holders.' 


Execution-- Joint decree — Payment out of Court to one of several joint 
judgment-creditors -Part sati sf a cti art certified to the Court — Application 
. for execution of full amount of decree — Civil Procedure Code 
(Act XIV of 1882), ss. 241, 268. 

Oil an application for c\ccutioii for the full amount diiu under a decree by some of 
several joint dccnai-holdcrs the judgment-debtor objected to execution being granted for 
the full amount of the decree on the ground that ho had already paid off a large portion of 
the money due under the decree to li, one of the joint decree-holders. The payment was 
made out of Court, but li, who claimed to be entitled to a 12 J annas share in the decree, 
certified the payment in the manner prescribed by s. 258 of the Civil Procedure Code (Act 
XIV of 1882), and reprcjsentod that his claim had been satisfied in full. The other joint 
decrec-hulder.s denied /I’.s right to the 12^ annas share claimed by him, and refused to 
recognise the [832] payment said to have been made to him. The lower Court disallowed 
the objection, and granted execution for the full amount of the decree. 

Held, that, regard being had to the pn vi.sions of the General Clauses Act (Act T of 1868), 
the word “ docreei- holder ” in s. 258 of .4ct XIV of 1882 should bo read in tbe plural, and look- 
ing at the provisions of s. 231 of the latter Act, the Court ought not to recognise payments 
made out of Court unless made and certified /or the benefit ol all the joint decree-holders of 
any portion of the decree in excess of that to which the decree-holder so paid is undisputedly 
entitled. 

Held, also, that a judgment-debtor is entitled to credit for any sum paid bona fide to one 
of .several joint decree-holders, and duly certified to the Court by the latter, and that the 
other joint decree-holders cannot execute the decree for more than their own share. 

Held, further, that in this case the lower Court was wrong in wholly ignoring the pay- 
ment certified by the decree-holder B, and that it .should have determined, first, whether the 

•Appeal from Original Order, No. 50 of 1883, against the order of J. G. Charles, Esq., 
Of&ojating Judge of Bajshahyc, dated the 30th January 1883. 




DIVENDBO NATH SANYAL &o. [1883] I.L.R. 9 Cal. 838 


payment to B wan a fraud on tho other joint decroe-holdors ; and, seco)idli/, what amount the 
latter were entitled to have out of the whole docrcc, tho latter being tho main question between 
the applicants for execution and tho judgrnont-dobfcor, and as such clearly within tho scope of 
s. 244 of the Civil Procedure Code. 

Bailee Nyna Kooer v. Doolee Chund (22 W. R., 77) ; Drojenwari Clwwdhranee v. Tripoora 
Somtderee Dcfei (3 C. L. R., 513); and Mahima CJinmlra Roy v. Pyari Mohan Chowdhry 
(2 B. L. R., Ap.,43). 

This was an appeal against the order of the Officiating Judge of Bajshahye 
disallowing the objections of a judgment-debtor in an execution case. The 
facts appear sufficiently for tho purpose of this report in tho judgment of 
Mr. Justice Tottenham. 

Tho Advocate-General (Mr. G. G. Paul) (with him Baboo Rash Behary 
Ghose and Baboo Aukhil Chunder Sen) for the Appellant. 

Tho lower Court is wrong in holding that a certificate is of no ofToct, unless 
made by all tho decree-holders in a case where thoro may be more than ono 
decree- holder. Payment to one of several joint-creditors is in law a payment to 
all, and consequently the payment here to the decree -li older is a payment to all 
persons having a joint interest with him in tho decree. Here the Court below was 
wrong in granting execution for tho full amount of the decree, as one of the 
decree-holders, [833] viz., Behary Lall, at any rate admitted that his claim had 
been satisfied. The Court below also should have determined the amount of the 
share Behary Lall had in the decree, when it was disputed by the other decree- 
holders, as the judgment-debtor was at any rate entitled to claim that his portion 
of the decree had been satisfied — Ranee Nyna Kooer v. Doolee Chund ("22 W. 
E., 77) ; Brojeswari Ghowdhrayiee v. Tripoora Soondree Dchi (3 C. L. E., 513) ; 
Ahamtideen v. Grish Chunder Shamunt (1. L. E., 4 Cal., 350) ; and Chitty on 
Contracts, 716. 

Baboo Rash Behary Ghose followed, and in support of the above conten- 
tions cited Wise v. Mouhne Abdol AVi (7 W. E., 130) ; Umrith Nath Chowdhry 
V. Chunder Kishore Singh (21 W. E., 31); Shib Chunder Dass v. Rayn Chunder 
Poddar (16 W. E., 29); Rally Soondery Dabia v. Hurrish Chundr Chouidhry 
(I. L. E., 6 Cal., 594 ; S.C., on appeal, L. R., iO I. A., 4 : s. c., ante p. 482) ; 
and Ahamuddeen v. Grish Chunder Shamunt (I. L. E., 4 Cal., 350). 

Baboo Gopal Lai Mitter (with him Baboo Saroda Clmrn Mitter) for tho 
Eespondent. 

The other decree-holders are in no way bound by the payment out of 
Court to Behary Lall. Tn Mahima Ghiindra Roy v. Pyari Mohan Chowdhry 
(2 B. L. E., Ap. 43), it has boon held that, although the decree had been fully 
satisfied by payment of the whole amount of the decree to one of two decree- 
holders, the other was still entitled to re-open the proceedings, and take out 
execution for his moiety. 

TheJudgments of the Court (McDonell and Tottenham, JJ.). were as 
follow: — 

Tottenham, J, — The cause of this appeal, which arises from the execution 
of a decree, is tho refusal of the lower Court to recognize an alleged payment 
out of Court by tho judgment-debtors of a large portion of the amount of tho 
decree to ono [834] amongst several joint decree-holders, who also had 
certified the payment in tho manner prescribed in s. 258 of the Civil 
Procedure Code. This individual did not profess to have received payment for 
the joint benefit of all the decree-holders ; but claiming to be entitled to 12j 
annas share of the whole, represented that his claim had been satisfied. 
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Application was made by the other decree-holders for execution of the 
whole decree. They denied the rif^ht of Behary Lall to 124 annas share, or to 
any more than a small fraction of the decretal amount, and refused torecogni/ie 
the payment said to have been made to him. 

The lower Court was of opinion that a i)ayrnent out of Court could not be 
recognized under s. 25B unless certified by all tlie decree-holders ; and that a 
sharer in a joint decree could not be allowed to realize for himself separately. 
He, therefore, overruled the debtor’s objection, and holding that it was unneces- 
sary to decide to what extent the decree- holders were severally interested, he 
ordered the execution to proceed as for the whole amount. It has been argued 
before us for the appellants that the lower Court was wrong in holding that a 
certificate under s. 25G is of no effect, unless made by all the decree -holders in 
a case where there are several; that payment to one of several joint-creditors 
is in law payment to them all ; and that at any rate the Court below ought 
not, on the present a])j)lication, to huve allowed the applicants to take out 
execution for more than their own share of the decree since Behary Lall 
admitted having received his share. In connection with this last point there has 
been some discussion, whether under s. 244 of the Code the amount of the res- 
pective shares of the several decree-holders is a question between the parties to 
the suit, plaintiffs and defendants, oris one between theplaintiffs themselves ; 
and, if the latter, whether the Court can decide it in the execution proceedings. 

To show that it is not essential that all the decree-holders must unite in 
certifying under s. 258 a i)ayment made out of Court, the learned Advocate- 
General cited Bamie Nt/ua Koocr v. Doolnfi Ghnnd (22 W. E., 77), and Brojes- 
wari Chowdhraneew, Tripoom Soonderee [838] (3 C. L. R.,513). Certainly 

in these cases the Court did take into consideration the fact that payment had 
been certified under s. 206 of Act VllI of 1859 by one decree-holder. 

In each of these cases one of the decree-holders had certified payment of 
the whole decree. In the first case this Court held that, under the circum- 
stances, the remaining decree- holders ought not to be allowed to take out 
execution again, until they had satisfied the Court that they knew nothing of 
the payment ; that if made it was a fraud upon them ; and that the judgment- 
debtor was privy to the fraud. 

In the second case also full payment liad been certified ; but on enquiry the 
Court disbelieved the fact of any payment at all: yet hold that, inasmuch as the 
party certifying it was admittedly entitled to one moiety, the other decree- 
holder could not be allowed to execute the decree for more than the other moiety. 

In both cases the Court recognized the validity of payments certified by one 
only of joint decree-holders. And whatever be the correct technical construc- 
tion of s. 258, i.e., whether *'the decr^ f -holders ” may bo construed “ as any 
one amongst any number of decree-holders*' it seems impossible to say that, so 
far as the undisputed share of the one who certifies is concerned, the Court 
would be wrong in giving credit to the judgment- debtor. 

But I must say that I am disposed to think that, regard being had to the 
provisions of the General Clauses Act (which governs the present Code, though 
it did not touch Act VIII of 1859), the words “the decree-holder” in s. 258 
should bo road in the plural in cases in which there are more decree-holders 
than one ; and that, strictly, the Court ought not to recognize payments made 
out of Court, unless made and certified for Oie benefit of all, at least in cases 
where, as in this one, the extent of the shares is in dispute. I am rather 
strengthened in this view by the terms of s. 231. 


V 
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That section provides that any one or more of joint decree-holders may 
apply for execution of the whole decree for the benefit of all. The Court may 
grant such application if it sees sufficient cause for doing so ; but it must then 
pass some order [836] for protecting the interests of the persons who have not 
joined in the application. Whereas then by this section the Court is not 
permitted to allow one of several joint decree-holders to obtain execution of the 
whole decree for his own individual benefit, it seems unlikely that it was in- 
tended that, under s. 258, the same Court should recognize the payment out of 
Court to one of several joint decree-holders for his own benefit, and not for the 
benefit of all, of any portion of the decree in excess of that to which lie is 
undisputedly entitled. In the case cited above, Brojeswari Chowdhranee v. 
Tripoora Soonderee Debt (3 C. L. B.. 513), this principle seems to have been 
adopted ; for credit was given only for the amount of the acknowledged share 
of the decree-holder who had admitted having received the whole amount of 
the decree. And in another case, Mahima Chandra lioy v. Pyari Mohan 
Chowdhry (2 B. L. R., Ap., 43), it was held that, although the decree had been 
fully satisfied by payment of the whole amount to ono of two decree-holders, 
the other one was still entitled to re-open the proceedings, and take out execu- 
tion for a moiety of the amount of the decree. 

But in the case of Ranee Nyna Kooer v. Doolee Chund (22 W. B., 77), pay- 
ment of the whole decree having been certified by ono, the principal decree- 
holder, this Court would not suffer the other decree-holders to execute the 
entire decree. 

The decided cases, therefore, do seem to establish this, that a judgment- 
debtor is entitled to credit for any sum paid bond fide to ono of several joint 
decree-holders, and duly certified to the Court by the latter ; and that the other 
joint-creditor cannot execute the decree for more tluin their own share. 

This being so, I would hold in the present case that the lower Court was 
wrong in wholly ignoring the payment ceVtified by the decree-holder Bchary Lall. 
Whether the debtors are entitled to have credit for the whole of the sum certified, 
or for only a portion of it, will depend upon other considerations. It will depend 
partly upon the question whether payment to ono joint decree-holder is good as 
against all; and partly on the question wliother the Court in the execution proceed- 
ings can determine [837] the shares of the joint decree-holders severally. As to 
the first question the Advocate-Gonerars position is that in law the release of a 
debt by one of several joint-creditors is a release by all : and the case of Ranee 
Nyna Kooer v. Doolee Chund (22 W. B., 77.,) seems to affirm this principle in Ihe 
absence of fraud. But the case of Mahima Chandra Ray v, Pyari Mohan Chowdhry 
(2 B, L.R., Ap., 43), directly ignores the principle ; while the case of Brojeswari 
Chowdhranee v. Tripoora Soonderee Debi (3 C. L. B. 513.,) neither affirms nor 
contradicts it ; for it was held that no payment had been made at all. Apparently 
then the lower Court could not properly dispose of the judgment-debtor's objec- 
tion in this case, and order execution in favour of the decree-holders who applied 
for it, without deciding first, whether the payment to Behary Lall was a fraud 
upon them committed by the judgment-debtors, and next what amount they were 
entitled to have out of the whole decree. This last question is, no doubt, one 
that is between Behary Lall and the other decree-holders ; and as such pnay not be 
one which the Court should decide in the execution proceedings. But it is not 
necessary to decide whether the Court has jurisdiction to decide the point as 
between the decree-holders ; for it is obviously also a question, and the main 
question between the applicants for execution and the judgment-debtors : and 
as such it clearly comes within the scope of s. 244. 


4 OAIi.— 16X 
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Shortly statod, the question is for Avhat amount are the applicants entitled 
to have execution ? And this question it is necessary for the Court executing 
the decree to determine under s. 244, it being clear that Behary Lall’s share at 
least has been paid ofil'. 

1 would, therefore, allow this appeal ; and, setting saide the lower Court's 
order, would send the case back to have the question determined. 

HoDonell, J. — I concur m the order of remand and for the reasons given 
by my learned colleague. The appellant will be entitled to five gold mohurs as 
costs of this appeal. 

Appeal alloived and case remanded, 

NOTES. 

[PAYMENT TO ONE OUT OF SEVERAL JOINT DECREE -HOLDERS— 

Pro tanto satisfaction may be entered : — 18 Mad., 464 (465); 15 Mad., 343 (344) ; l.N.L. 
R., 24 (29) ; as to who can draw out the money paid in, see 25 Mad., 431 (440) ; 26 All., 334 : 
(1904) A. W. N., 34. 

See also (1888) 11 Mad., 309 (313) F. B.J 

[==:12 G.L.R. 409] 

[838] APPELLATE CTVIL. 

The 28tli Mardh 1SH3, 

Present : 

Mu. Justice Puinsep and Mr. Justice O'Kinealy. 

Atri Bai Claimant 

versus 

Arnopoorna Bai.. Objector'" 

'Laiid Acquisition Act (X of 1870^ ss. 15, 39) — Appeal — Second Appeal — 

High Court, Appeal to. 

Where a dispute as to the right of one of two claimants to certain compensation awarded 
under the provisions of the Land Acquisition Act has been referred to the Civil Court under 
s. 15 of that Act, a second Appeal will lie to the High Court from the judgment passed in an 
appeal against the decision of the Court to which the dispute was referred. 

In this case an award ot Es. 09 was made by the Land Eegistration 
Officer at Cuttack, in respect of compensation for a share in a piece of land 
occupied by the compound and building of the office of the Commissioner of 
that district. Two claimants for the money, Atri Bai and Arnopoorna Bai, 
having appeared before the Collector, the latter referred the matter to the 
Munsif of Cuttack under s. 15 of the Land Acquisition Act X of 1870. The 
Munsif decided in favour of Atri Bai, but this decision was reversed by the 
District Judge on appeal. Ati i Bai apiiealed to the High Court, where a pre- 
liminary objection was taken that no appeal lay. 

Baboo Gopi Nath Mookerjee and Baboo Aubinash Chunder Banerjee for 
the Appellant. 

Baboo Mohit Chunder Bose and Baboo Boido Nath Dutt for the Bespon- 

dent. 

* Appeal from Appellate Order, No. 386 of 1882, against the order, of J. B. Worgan, 
Esq., Officiating Judge of Cuttack, dated the 2nd September 1882, reversing the order of 
Baboo Nilmadhub Shaman ta. First Munsif of that District, dated the Slst March 1882. 
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The Judgment of the Court (Prinsep, and O’KiNEALY, JJ.) was delivered 
by 

Prinsep, J. — A preliminary objoccion has been raised to the hearing of 
this appeal that the law fs. 39 of the Land Acquisition Act of 1S70) does not 
provide for a second appeal ; and that only certain provisions of the Code 
of Civil Procedure, among which the chapter relating to appeals is not 
to be found, are extetided to proceedings under that Act. The case falls 
[839] under Part IV of the Land Acquisition Act, and relates to the apportion- 
ment of the compensation awarded. The limitation of the application of the 
Code applies only to Part VII. Further it appears to us from the very 
nature of the dispute between the parties that these proceedings must be 
regarded as a suit. In the next place s. 39 declares that in cases like the 
present case “ the appeal shall lie in the first instance to the District Judge,'* 
from which it would seem that a further appeal was contemplated by the 
Legislature. In any case, however, having regard to tlie nature of the proceed- 
ings and the powers conferred on us by law in suits, we should not be inclined 
to limit our jurisdiction without any express words in any law to that effect. 

On the merits of the case there is no reason to question tlie correctness 
of the conclusion arrived at by the lower Appellate Court. 

The appeal is dismissed with costs. 

Appeal dismissed. 


[ 9 Gal. 839=^12 C. L. R. 39a=:r:8 Ind. Jur. 38 ] 

APPELLATE CIVIL. 

The 5th 1883. 

Present : 

Mu. Justice Prinsep and Mr. Justice O’Kinealy. 


Koob Lall Chowdhry Defendant 

versus • 

Nittyanund Singh and others Plaintiffs. 


Execxition of decree — MortgaqC’decree — Decree on mortgage-bond — Sale of 
deoec — Conveyance — Registration. 

A decree-holder purported to sell to X. by private sale, all his right, title, and interest 
in a mortgage-decree obtained by him in a suit on a mortgage-bond against the mortgagor. 
The deed of sale was not registered. Afterward^*, by a registered deed of sale, A conveyed all 
his right, title, and interest in the same decree to B. 

Heldf that the right to execute the decree as a mortgage-decree did not pass to B. 

The facts of this case were as follows : On the 5th of January 1877, one 
6olab Chand Nowlakha obtained the usual mortgage decree on a mortgage- 
bond against one Shaikh Imdad Ali. By a deed of sale, dated the 6th of 
August 1877, this decree was sold [840] by the decree-holder to one Shaikh 

* Appeal from AppcllaU: Decree, No. 971 of 1882, against the decree of F. Comley, Esq., 
Judge of Purnea, dated the 27th March 1882, affirming the decree of S. Wright, Esq., Sub- 
Judge of that district, dated the 18th November 1881. 
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JotoG ; this doed of sale was not registered On the 15th of July 1879, by a 
rogisterod deed of sale, Shaikli Jotoo sold the decree to one Koob Lall 
Chowdhry. 

In the meantime, on the 5th of November 1878, one Srinundun Singh, in 
execution of a money-decree passed in his favour against Imdad Ali on the 
12tli of August 1878, purchased and entci'ed into possession of the property 
covered by the mortgage-decree. On the 17th of August 1880, Koob Lall 
Chowdhry attached the mortgaged property in execution of the mortgage-decree. 
Srinundun Singh applied for the release of the property from attachment, 
hut this application was dismissed on the I8th of December 1880 ; and on the 
7th of March 1H81, Srinundun was compelled to deposit Bs. 1,057-1-8 in order 
to save the property from sale. The plaint in the present suit was filed on 
the 20th of June 1881, and prayed for a decree setting aside the order of the 
IBtli of December 1880, and for tlio recovery of the amount of the deposit 
with interest and costs. 

The Subordinate Judge decreed the plaintiff’s claim, citing Gopal Narayan 
V. Trhnbak Sndashiv (I. Ij. R., 1 Doin., 267). On appeal the Judge said: — 

" Tho Subordiiiiito JikIk^ finds th.at the transfer of the decree by Golah Chand Nowlakha 
to Jotee was in consequence of the non-registration of tho conveyance deed, a transfer, in 
effect, of the decree, as a decree, for money alone and that under such a transfer Joteo 
lost tho right of lien against immoveable property declared by the decree. On that point 
the Subordinate Judge’s decision appears to bo correct, if the transfer rested solely on that 
conveyance, for under s. 17, Act TIT of 1877, that conveyance ought to have been registered. 
It appears that (Tolab Chaiid took out execution of his decree, and had the property in dis- 
pute notified for sale to tako place on the 6th of August 1877 ; that on that date Golab 
Chand sold his right under tho decree to Jotee, and applied to the Munsif to stay tho sale, 
to strike off the name of the applicant (Golab Chand), decree-holder, and to insert in lieu 
tho name of the x)nrchascr Shaikh Jotee. The order made by tho Munsif was : ' In accord- 
ance with tho petition of the decree-holder, let tho sale be stopped, and lot this case be 
struck off tho file.’ This is not equivalent to aii order admitting Jotee to bo the assignee 
representative in tho decree proceedings of Golab Chand, and docs not bring the case within 
the exemption clause (i), s. 17, Act TTI of 1877.” 

[841] The District Judge dismissed the appeal with costs. Tho defendant 
aiH)oaled to the High Court on several grounds to tho effect that no registration 
of the deed of the 6th of August 1877 was nocessai'y ; that Jotee had been 
placed on the record as docroe-Jioldor, and his subsequent registered conveyance 
passed a good title to the decree ; and that the case came within clause (i) 
s. 17, Act III of 1877. 

Mr. C. Gregory for tho Appellant. 

Munshi Mahovicd Yusuf for the Respondents. 

The Judgment of the Court (PlllNSEP and O’KiNEALY, JJ.) was 
delivered by 

Prinsep, J. — We think that the orders passed by the lower Courts are 
correct. Golab Chand Nowlakha, defendant No. 5, in 1877, obtained a mortgage 
decree against Imdad Ali. The plaintiff, in execution of a decree held by another 
person, has purchased the property hypothecated by that decree. The defen- 
dant, Koob Lall, stating that he was tho assignee of the decree-holder, then 
executed the mortgage-decree obtained by Golab Chand and was about to put 
up for sale a portion of the property previously purchased by the plaintiff, 
when the plaintiff, in order to firotect that property from sale, deposit^ under 
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protest the money due under the decree. The present suit is to recover the 
money so paid. It has been found by both the lower Courts that Golab Chand, 
on the 6th Au^st 1877, sold to one Jotee under an unregistered deed of con- 
veyance, and that Jotee in August 1?880 transferred his rights thereunder to Koob 
Lall by a registered conveyance. Both the Courts have found, and we think 
rightly, that the title under which Jotee acquired the rights of Golab Chand 
not being registered, and the registration law requiring that such conveyances 
should be registered, the title of Koob Lall from Jotee, so far as it relates to the 
mortgage lien on this property, is defective, inasmuch as it cannot be proved 
to come from Golab. 

We think that the rule recently laid down by a Full Bench of this Court 
as regards the right of an obligee to recover on an unregistered mortgage bond, 
should be applied to cases such as that now before us, and that accordingly 
Koob Lall must be [842] held to have acquired only a money decree entitling 
him to recover the amount of the decree without any liypothecation of any 
particular property. 

Under such circumstances plaintiff, as purcliaser of the property held by 
Imdad Ali, is entitled to I'ecover the money paid to stay the resale of this pro- 
perty in execution of the decree held by Koob Lall since the rights of the 
debtor have passed to him, and Koob Lall can enforce no lien on it. 

We dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ As for the nocossity of registration see also 23 Gal., 450 ; 13 All., 89 ; 17 Bom., 235.] 


t9Cal. 842=12 C. L. R. M8] 

APPELLATE CIVIL. 

The 16th March, 1833. 

Present : 

Mil. Justice Prinsep and Mr. Justice O’Kinealy. 

Tara Prasad Mytee and another Defendants 

versus 

Nund Kishore Giri and others *. Plaintiffs." 

ExeexUion of Decree — Sale of immoveable property — Cmifinuatiou of sale — Sale 

certificate — Evidence. 

The order confirming a sale of immoveable property in execution of a decree is sufficient 
to pass the title in the property to the purchaser, and its production is sufficient evidence of 
the purchaser's title. The production of the sale cortificato is not essential. 

Doorga Narain Sen v. Baney Madhub Mozoomdar (I. L. B., 7 Cal., 199) 
followed. 

In this case the Judgment appealed from was as follows : — 

''The plaintiffs have brought this suit to recover possession of the pro- 
perty in dispute on the establishment of title as auction-purchasers at a sale 

* Appeal fronr Appellate “Decree, No. 444- of 1882, agahist the decree' of Baboo^Kisdar 'Nath 
Mozoomdar, Sub- Judge of Midnaporo, dated the 31st December 1881, affirming the decree 
of Baboo Jodigoswar Qupto, Officiating Munsif of Nemal, dated 24th March 1881. 
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in execution of a Civil Court’s decree. It appears that the defendants have 
purchased the same property in execution of a decree for a share of the rent. 
The plaintilY’s purchase is prior to that of the defendants’. I think the sale 
furd and the proceedings confirming Die sale jn the name of the plaintiffs should 
be received as evidence in the case. The evidence and the circumstances of the 
case lead me to believe that the property in dispute is covered by the plaintiffs' 
auction-purchase, and the plaintiffs were in possossionof the disputed property, 
and they paid rents. The receipts hied in the case substantiate their allegation. 
The appeal will be dismissed.” 

[843] The defendants apiiealed to the High Court. 

Baboo Oyrutsh Chmidcr Baiicrjeo. for the Appellants. 

Baboo Bhowany Churn Dull for the Kesjiondents. 

The Judgment of tlie Court (Puinsep and O’Kinealy, JJ.) was 
delivered by 

Prinsepv J. — The main objection taken before us in this case is that the 
plaintiffs' suit should be dismissed, because they have failed to produce the 
sale certificate on which they acquired their title. It has nowhere been 
denied, nor is it disputed before us, that the plaintiffs purchased in an execu- 
tion sale the right, title and interest of the defendants, judgment-debtors, in the 
present case. We, therefore, think that this objection is untenable, and in 
this respect we agree with the judgment of a Division Bench of this Court in 
the case of Doorga Naram Sen v. Baney Madhiih Mozoomdar (I. L. R., 7 Cal. 
199), in which it was held that “ the order affirming the sale would be sufficient 
to pass a title to the purchaser ; and the certificate which might afterwards be 
obtained by him would bo merely evidence that the property so passed.” 

We therefore dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ There was some conflict under the old Cede as to when title pa»Hcd to the purchaser. 
The C, P. 0., 1008, sec. 65, enacts that the property shall be deemed to have vested in the 
purchaser from the time when the property is sold and not from the time when the sale 
becomes absolute. See also 10 Cal. 262 ; 11 Wad., ‘29G ; 9 P. R. 1903^30 P. L. R., 1903 ; 
• (1907) 7 C. L. J. 381.] 


[ 9 Cal. 843= 12 C. L. R. 592 ] 

APPELLATE CIVIL. 

The 10th April, 1883, 

Present : 

Mr. Justice Cunningham and Mr. Justice Maclean 


Kali Krishna Tagore Plaintiff 

versus 

Fuzle Ali Chowdhry and others Defendants." 


Landlord and Tenant — Forfeiture — Waiver by acceptance of rent, 

A lease , provided that every four years a measurement should be made either by the lessor 
or by the Iosm'os, and additional ri*nt paid for aeori-tion to the land leased. It then provided 

’ *iVppcal from Original Decree, No. 228 of 1881 , against the decree of Baboo Raj Chundra 
Sanyal, Oiheiating i^cond Sub> Judge of Backergunge, dated the 10th June 1881. 
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for failure on the lessee’s part to execute a kabuliat for the excess lands in the following 
terms : '* If at the fixed time stated above wo do nut take an amin and cause measurement 
to be made, you will appoint an amin and cause the eatire.land of the said chur to be 
measured, and no objection on the ground of our recording or not, our presence on such 
measurement chitta shall be entertained, and we will duly file a separate dowl kabuliat for 
the excess rent that will bo found [8M] after deducting the settled land of the dowl executed 
by us from the land settled therein. Tf we do not, we will bo deprived of our right of 
obtaining a settlement of such excess land, as well as of the land which will accrete in 
future to the said chur. and no objection thereto on our part shall be entertained." In a suit 
by the lessor, alleging that in 1870 ho had causou a measurement to bo made, and had 
called on the lessees to execute a kabuliat for the rent of certain excess lands, and praying 
that the lessees might be ejected, the lesKecs pleaded that the lessor had waived his right to 
enforce the forfeiture by subsequent receipt of rent. It appeared that payments had been 
made to the lessor by the lessees, which were accepted as rent, but were kept in suspense 
subject to payment by the lessees of the "remaining amount." 

Heldf that such a qualification did not make the payments anything else than payments of 
rent and that the lessor had waived his right to insist on re-entry on the lessees’ failure to 
measure the lands, or execute kabuliat when called on to do so. 

Davenport v. Tlie Qtieen (L. R., 3 App. Cas., 115) followed. 

Baboo Kali MoJmn Doss, Baboo Doorga Mohun Doss, and Baboo Bam 
Sakkhya Ghosn for the Appellant. 

Baboo Bashbehary Ghose for the Respondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Cunningham and Maclean. JJ.), which was delivered by 

Gunnin^hamf J. — In the suit out of which these appeals arise it is 
admitted that the plaintiff’s father leased to the defendants on 30th Cheyt 1265 
(12th April 1859) 4 (Joores lOi kanis of culturable land at an annual rent of 
Rs. 335-4. 

The lease provided that every fclurth year a measurement should be made, 
either by the lessor or by the lessees, and additional rent paid for accretions 
to the land leased in 1859. It then provided for failure on the lessees* part 
to execute a kabuliat for the excess lands in the following terms : — 

“ If at the fixed time stated above, wo do not take an amin and cause* 
measurement to be made, you will appoint, an amin and cause the entire land of 
the said chur to be measured, and no objection on the ground of our recording or 
not our presence on such measurement chita sliall be entertained, and we will 
duly file a separate dowl kabuliat for the excess land that will be* found 
[848] after deducting the settled land of the dowl executed by us from the land 
stated therein. If we do not, we will be deprived of our right of obtaining a 
settlement of such excess land as well as of the land which will accrete in 
future to the said chur ; and no objection thereto on our part shall be 
entertained.*’ 

It is alleged in this suit that the plaintiff caused a measurement to be 
made in 1282 (1875-76), which resulted in a notice dated 31st December 1876, 
calling on defendants to execute a kabuliat for rent of 9 deores 10 kanis 6^ 
gundas of excess lands, and the plaintiffs called on the Court to enforce the 
forfeiture entailed by defendant’s failure to execute the kabuliat by ejecting the 
defendants, or assessing rent on the excess lands. 

The defendants denied the fact of measurement, and notice to execute a 
kabuliat, and in the 9th paragraph of their written statement pleaded that plain- 
tiff had waived his right to enforce the forfeiture by subsequent receipt of rent. 
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The lower Court has found that the plaintiff measured the land and gave 
notice to the defendants as alleged, and that there was an excess by accretion 
of 8 deores 12 kanis and 3 gundas of land. It also found that plaintiff had 
not waived the right to enforce the forfeiture by subsequent receipt of rent. 

But the lower Court, considering that the plaintiff having claimed relief in 
an alternative form, had really left it to the Court to do substantial equity, 
decided that the plaintiff should take the rent which it assessed, and should not 
get possession. 

Both sides appeal — plaintiffs in suit No. 228 urging that they are entitled 
to possession, and that they have not forfeited or waived their right ; the defen- 
dants in No. 243 questioned tlie findings of the lower Court, and urged that the 
decree assessing rent was bad. 

Vakils wore heard on both sides, and in the end they left it to the Court 
to decide whether the plaintiffs were entitled to insist on khas possession. The 
plaintiff’s vakil referred the Court to a decision of another Bench in appeal 
from original decree No. 276 of 1871. That was a case between the plaintiff 
and other parties. It was founded upon a kabuliat identical in terms as to 
measurement and forfeiture with the kabuliat in this [846] case, and we find 
that in that case the prayer was for khas possession only, and there was no 
plea of wdivor by receipt of rent. We do not think, therefore, that we are in 
any way bound to consider that decision, which is under appeal to Her Majesty 
in Council. 

After careful consideration of the case we think that we ought to affirm 
the decision of the lower Court, and dismiss the plaintiff’s appeal on the 
ground that by receipt of rent in the years 1275, 1276, 1277, 1281, 1282, 1283, 
1284, and 1286, for excess lands the plaintiff waived his right to insist on 
re-entry on defendants’ failure to measure the lands, or execute a kabuliat when 
called on to do so in Pous 1283. 

It appears that in each of these years the defendants made an undisputed 
payment of Ks. 150, which was accepted as rent, but was kept in suspense 
subject to payment by the defendants of the “ remaining amounts.” We are 
decidedly of opinion that such a qualification did not make these payments 
anything else than payments of rent, and wo think that we may be guided on 
the effect of these payments by the opinion of the Judicial Committee in 
Davenport v. The Queen (L. R. 3 App. Cas., 115), to which the defendants’ vakil 
referred us. Their Lordships there remark at pages 131-132 : “ Where money 

is paid and received as rent under a lease, a mere protest that it is accepted 
conditionally and without prejudice to a right to a prior forfeiture cannot 
countervail the fact of such receipt.” In the present case the plaintiff received 
rent after the defendants had incurred a forfeiture — not indeed conditionally 
and without prejudice to the forfeiture, but unconditionally and without 
piejudice to his claim to a larger amount. 

The defendants’ vakil did not press us with Appeal No. 243. We, there- 
fore, dismiss both these appeals, and under the circumstances direct that both 
sides bear their own costs in this Court. 

Appeals dismissed, 

NOTES. 

[ See also (1903) 30 Cal., 883 (898).] 
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[ 12C. L. R.451] 

[ 847 ] APPELLATE CRIMINAL. 

The iind May, 1880, 

Present : 

Mr. Justice Prinsep and Mr. Justice O’Kinealv. 

Emi^ress 

versus 

Ishan Chundra De and another ' 

Benqal Excise Act (VII of 1878), ss 15, 53, 00, 01 Sale by servant 
' of licensed vendor- Cooly employed by servant -Reference to fliqh Court — 

lievisiona / j an sd iction . 

'rhc servant of :i lieciiiKcd vendor sold eight quart bottles of coiintrv spirit, inid employed 
SI eooly to esirry them as he direeted. The servant was convicted under s. (JO. Ileng. Act 
\’Il of 187H ; and the cooly was convicted under s. fil of the siune Act. It w.is suggested 
that tin* SLivsint should have been (jonvieted under s. .5H, and that thecoolv had committed 
no offence. 

Held, that the ooiivic-tion of the c )oly was illegal, and must be sot aside. 

Held, also, that the servant was properly convicted, and whether under s. (10 nr s. 5.S was 
immaterial. 

Queen v. Isluin Chunder Shnhn (19 W. R., Cr.. d4);and impress v. tinney Madhub Sfinjr 
(I. L. R., H Cal., ‘207 : 10 C. li. R., 389) followed. 

'riio necessity for altering a conviction from one section to another for cognate ollences, 
wlujn the accused has not been prejudi(;ed bv any such error, is no sullic ient ground for a 
reference to the Court of Revision. 

This was a rciferenco from the Se>isions Judge of Tipporah imdor s. 438 of 
tho Code of Criminal Procedure. The terms of the Reference were as follows 

Acensed No. I has been convicted under s.'fK), and accused No. ‘2 under s. lUol'Reiig 
Act Vll 187H. The former sold eight quart bottles of country spirit, and the latter had them 
in his possession, t.e., carried them as a cmdy by direction of accused No. 1. 

It is contended that the conviction of lioth the accused is illegal, because accused 
No. 1 was not a licensed vendor, and accused No. ‘2j might lawfullv haNe had 1‘2 (piart bottles 
ill his possession. 

With regard to the case of accused No. 1 he is not a licensed vendor, but he is servant to a 
licensed retail vendor, and sold the liquor as such. Section (K) applies only to sale by licensed 
vendors, accused ought not therefore to have Inien convicted under that section. It may be 
that he has committed an offence punishable under s. 5.S, and if an appeal lay to this Court, 1 
might perhaps under s. 4*23 of tho Criminal ProctKlure alter the finding [848] maintaining 
the sentence, but as the case is not appealable^ 1 cannot do so, and I cannot direct the lower 
Court to enquire into the offence punishable under s. 58, because I could only make such 
order incase the accused hud been discharged; s. 480, Criminal Procedure. 1 think 1 
ought, therefore, to submit the case of accused No. 1 to the High Court to be dealt ith 
under a. 4.S9. I am inclined to think that the proper course would have been to prosecute, 
not him, but his master, under s. 00. 

As to accused No. 2 the conviction .seems unsustainable. Section 01 of the Excise Act 
must bo read with s. 16, in which the quantity specified is 12 quart bottles. It is stated 
that the Board of Revenue have made an order, as they are empowerd under s. 15, reducing 

* Criminal Rofcrciico, No. 49 of 1883, from tho order made by R. Towers, E.sq., Sessions 
Judge of Tipporah, dated tho 25th April 188.3. 
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the quiintitv to six quart botthis, but my attention has been directed to the case of Empress 
V. Knlfi Imltnuj (I.Tj.R., H (’al. ‘iH), in which it is shown that persons, who are not licensed 
vendors (and it is admitted that accused No. 2 is not one) do not (iomrnit an offence by possess- 
ing a less (jiiantitv than 12 quart bottles, though the quantity they possess may be greater 
than that antliori/ed by the Hoard by virtiu* «)f Uu? pi>wcr conferred on them by s. 15. T would, 
therefore, rec.ommend that the conviction of accused No. 2, who seems an innocent party, be 
set aside, and the fine ord 'ivd to lus refunded to him. 

No one api)oared to ar.L^iie the case. 

The Judgment of the Court (PhlNSKl* anti O'KiNEALY, JJ.), was 
delivered hv 

Prinsep, J. -'Phe soeond dofeinlant inu.st clearly l)o acquitted on tlie 
authority ef the judgment of this Court in the case of Empress v. Kola Lalamj 
(1. fi. H., H Cal., 214) in which we concur. 

The lirst defendant Inis in our opinion ))een properly convicted whether 
under s. (JO or s. 5.*! is immaterial see Queen v. Isitan (Uiiintler Sfiakn (10 W. 
K., Cr., 31) ; Empress v. liaueij Mut/Jiul) Slunr (I. L. K., H Cal., 207 : 30 C. 
Ij. K., 380). We would further observe that for reasons stated by the Sessions 
Judge himself, lie need not have referred the case of this prisonei*. A necessi- 
ty for altering a conviction from one section to another for cognate oit'ences 
when the accused has noL been prejudiced by any such error is no sufficient 
ground for a reference to the Court of Revision. 


NOTES. 

[SVr also 17 CiiL 5(i(l (5Gh) ; 1 N. L. R. HI (H4).] 


[ 12 C. L. R. 508 ] 

[849] APPHLLATH CRIMINAL. 

The 7th March, 1HH3. 

PUKShiNT : 

Mu. JrsTTC'K McDonki.l and Mu. Justice Tottenham. 

Chundi Churn Mookerjeo and others 
versus 

The Enqn ess. 

Master mid Servant -Criminal act af Set rant —Non-liahilitif nf Master — Indian Ports' Act 

* (X/J of .V. VV. 

The siTvaiiLs of a coiiLr.ictor who had engaged to di.schargo ballast from a ship lying in 
tbt! port of (laluuLta, thn-w tlio b.illast into tbo river within the limits of tbo port, and thus 
committed an offence under s. 22 of the Indian Ports’ Act (Act XII of 1H75). It did not 
appear that Llie eontrai'tor bad abetted tin* olTenee. 

]feld, tli.it he w:is not, in the ab.'.enec of proof of abetment, liable for the acts of his 
servants. 

Baboo I'mhica Churn hose for tho Appellant. 

The Standing Counsel (Mr. Phillips) and Mr. Ad kin for the Crown. 

The facts of this case sufficiently appear from the Judgment of the Court 
(MuDdneIjL and Tottenham, JJ.), which was delivered by 

MoDonellf J. — The ajipellant ha.s been convicted before the Chief Presi- 
dency Magistrate of an offence against s. 22 of Act XII of 1875, by improperly 

* Criminal Appeal, No. 1.55 of JHH8 against the order of P. J. Marsden, Esq.. Chief Pre- 
sidency Magistrate of Calcutta, dated the 2 1st February 188.3. 
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tlischargin^^ ballast from tho ship Ben Nevis, liy the boats of Bishto Manjbi 
and Nufur Manjbi, by throwing it into the river within tho Port of Calcutta, 
and has been sentenced to pay a fine of Rs. 250. Tho amount of tho fine 
entitles the accused to appeal to this Court. 

In our opinion the conviction is bad in law, for the facts proved or julniit- 
ted do not establish any offence under tho Act against the ai)i)e]lant. The 
first clause of s. 22 proliibits the casting of ballast or rui)bish in tho iiort with- 
out lawful excuse. 

The next clause prescribes a i^enalty for wboevoi’ by himself or another 
so casts or throws the same, and for the niastei* of any vessel from wliieh tho 
same is cast or thrown. It seems to us that to wai ranl. tho convict io»i under 
this section of a person, not being master of a vessel from which ballast is thrown, 
it must be shown that tho accused i)erson, if he did not himself throw the ballast 
or [850] rubbish into the port, intentionally caused somebody else to commit 
that offence. 

In this case all that is proved or admitted against the appellant is that he 
made an agreement to remove the ballast frojti the ship Jicu Nens ; that bo 
engaged boats for that puri)ose ; and that the ballast was removed from the 
ship in those boats. The boatmen, instead of landing the ballast at tho 
[iroper idace, threw it into tho river within the limits of tlie i>()rt. They were 
arrosteci, convicted, and fined. Proceedings werc^ siil)se(|uontly taken against 
the appellant under the same section, wbeti tlu) Magistrate hold him “liable 
for his servants’ act," and accordingly convicted nnd s(*ri((*nced him. We cannot 
bring ourselves to accept this doctriiui as admissible in dealing with a person 
accused of an offence, unless his liability for tho acts of another is s])ecilically 
declared by statute. Tho learned Standing Counsel who has siii)i)()rted the 
conviction admits that in a criminal trial the tloctrino laid down by the 
Magistrate in this case would not bo applicable, but he endeavours to distin- 
guish this case from a criminal matted b> describing it as f/zn/sz-crimimil, or as 
one relating not to an “ offence ” but to a mere bioach of rule. And in sych a 
case he submits that knowledge or intention on tin? part of the person who is 
accused in respect of something done by other poisons is not essential. 

We cannot, however, aiijirchend the distinction so suggesltMl asf'iititling a 
Criminal Coiu t to place a person accused of what is desci ibed as a 7 /nf.s/-criminal 
act at a disadvantage, from which one c.harged with serious crime w'ould bo 
protected, />/.:■., being held responsilde for the acts of another without anyjiroof 
of abetment or connivance on his part, and, in the absence of any statutory 
provision, fixing him wdth such res|)onsibility. We observe that .\(d XII of 
1875 in Chapter VllI refers to breaches of it as “ offences," makes them triable 
by a Magistrate, and pi-ovides foi* the enforcement of ])cnalties on conviction. 
The trial then is, wo aiiiirehend, a criminal trial, and tho same princi])les will 
apply to it as to other criminal trials. 

If the Legislature had intended to make persons in a[)i)ellant’s position 
criminally liable for acts done by jicrsons emjiloyod [861] by them without 
proof of connivance, it would surely have provided for this in the Act. The 
very section (22) and following sections do enact that the master of any vessel 
shall 1)0 liable to be punished for acts done on board in breach of the rules laid 
down, though they may possibly be done without his knowledge, or even against 
his orders. This specific creation of criminal liability as .against the master 
shewTs that without it he would not be liable for an act not done, or expressly 
permitted by himself. 
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Wo find nothiiif^ in the Act which renders tlie appellant liable to punisli- 
iiKint for the acts done hy others not proved to liavo been by his abetment or 
connivance. We therefore set aside the conviction and direct that the fine, if 
paid, be refunded. 

For these reasons we set aside the convictions and sentences in appeals 
Nos. 15() and 107. 

Convictions set aside. 


[9 Cal. 851: 13 C.L.R. 527 ] 

APPELLATE CIVIL. 

The 0th Man, IHfiH. 

Presknt : 

iMii. JusTicK Cunningham and Mk. Justick Maclkan. 


[jakhinioni Cliowdhrain Defendant 

versus 

Akrooinoni Cliowdhrain PlaintilTs. ‘ 


RrntstnUiou Art (III of lH77), ss. 74-, 77- -Rifustil to evecute deed — Suit to 

rouipet retii.sirutiou. 

If the of a (huiil lias rosultocl from the l•ofllsJll of one of the partit's to it, 

to It, tliat matter must bo tMuiuirod into by Iho Registrar, Jis directed !>> s. 71 of tho 

Registration Ait. before «in> ri;'ht to sue under s. 77 can ari.su, and unLss tinj reijuirunients 
of the Act have Ihumi coinpliid witli no can.se of action ari.sus under s. 77. 

hUJun V. \foh())ni‘(l Siddih (ante p. 150) followed. 

This was a suit undei’ s. 77 of the Eegistration Act (HI of 1877) to enforce 
registration of a koli.ila. The defendawt denied execution. An atttunpt had 
betiri made to registtu’ the deed before the Sub-Registrar wlio refused to register 
it upon the ground [832] that it had not been presented by a proper person, 
and tiiat iiis I'egistration fees had been not paid. An appeal was jneferi-cd totlie 
Registrjir who held tiiat tlie Sub- Registrar was right in refusing registration, 
'fhe present suit was then instituted praying for a declaration that the defen- 
dant had executed the deed and for an order directing tlie Sub-Registrar to 
)-egister it within thirt> days. It was admitted that the defendant liad not 
appeareil before tin? Registra?*. The Munsif diinissed the suit. On appeal 
this decision was reversed. The defendant appealed to the High Court. 

Mj-. (yKniealn and Raboo Ankinl Ch under Sen for the Appellant. 

Baboo Hem Chunder Benerjee and Baboo Lull Mohan iJass for the 
Resiiondcnt. 

The following Judgments were delivered : — 

Cunningham, J. — The order of the Sub-Registrar, vhich was the com- 
mencement of the iwoceedings out of whicli tliis suit has arisen, sets forth 
certain circumstances which occuri-ed before him in connection with the apjili- 
cation for registration. It then went on to state that Moheem, the person 
applying for registration, had stated that it was not his deed, and that he did 
not pay the fees on being asked for them. Ft then continued “the deed has 

• Appuiil from Appulhitc Decree, No. 2S8 of 188‘2, agiiin.st the decree of Baboo Nobin 
Chunder Gangooli, Second Sub-Judge of Dacca, dated the 9th December 1881, reversing the 
Decree of Baboo iKalidhun Chatterjee, Second Munsif of Moonshigunge, dated the 7th 
February 1881. 
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not agreeably to s. 42, clause 7 of the rule in force been presented by a proper 
person, and the fees have not according to s. 66 been paid. Therefore, the 
registration of the deed is rejected.” 

From this order there was an appeal to the Registrar wlio passed the 
following order : “The rural Sub-Registrar was riglit in refusing registration, 
as he was unable to ssitisfy himself that it liad been i)rosented by a ])orson 
authorized to do so, and because the proper fee was not paid. Appeal 
dismissed.” 

It is contended on behalf of the appellant that upon tlieso orders the 
present suit could not be brought, or that, if brought, all that could bo 
enquired into (yould be the question whether or not the Sub-Registrar and 
Registrar were right in holding that a proper jn’esentation of the deed for 
registration had not been made. 

On belialf of the respondent it has been urged that, inasmuch as there had 
l)een a refusal by the Sul)- Registrar to register, and as [8S3] that refusal had 
been aijpealod against to the Registrar tlie respondent was sit lil)oi*t> to bring 
this action under s. 77, and in tliat action to raise the whole question whether 
or not the deed had been executed by the defendant, and whether it ought not 
therefore to be registered. 

1 do not think that this contention is right. It appears to me that the 
contention of the appellant is sound, that if the non-registration of the deed luis 
resulted from the refusal of one of the ])ai*ties to it to execute it, that matter 
jimst bo enquired into by the Registrar, as <lirocted by s. 74, before any right 
to sue under s. 77 would arise ; and my opinion is, follow ing the ruling of this 
Coui’t in Kdun v. Mahovicd Siddik (ante, p. 150), that unlcsss the requiiemeiits 
of the Act liave been complied w’ith, no cause of action arises under s. 77. 

I am, tliereforo, of opinion that the decree of the lower Appellate Court 
must be set aside, and tliat of the original Court dismissing the jdaintiH’s suit 
restored with costs throughout. 

• 

Macldan, J. — In my opinion this suit cannot be maintained, eitlier uudei' 
s. 77 of the Registration Act or under the general provisions of the Code. 

To maintain this suit it was indispensable, 1 tliink, that the requirements 
of the Act as to ])resentation of the document by some one executing it should 
hav(5 been found; but this has not been done. The Subordinate Judge does 
i?idccd find that the defendant went in a boat, to the Suh-Registiar, hut he 
evidently w'cnt to the place wliere tlio Sub-Registra) ’s ollice is, for it is connnon 
to hotli j)laintift and defendant that the defendant did not appeaj* before the 
Sub-Registrar. There is, therefore, no finding that tlie defendant appeared 
before ti\c Sub-Registrar. lie could not, thorefoie, register, and was hound to 
refuse to register the document ; and the first Court could not pro])erl\ direct 
that a document not presented according to law' should bo registered. 

J think, on tlie authority of the case of Kdim v. Mahomed Siddtk (ante, 
p. 150) the appeal should be decreed and plaintifl’s suit dismissed wu'th all costs. 

Appeal a /foil ed. 


NOTES. 

[ibVe* tho Notes to U Cal. 160.] 
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[ 13 C.L.B. 530] 

[884] APPEliLATK CIVIL. 

The 8th Mail, 1888. 

Presknt : 

Mu. Justice Cunnin(;ham and Mr. Justice Maclean. 

Da^^ai Daliee Defendant 

veiHUfi 

Mothuninath Chattopiulhya and others Plaintiffs. '' 

* . 

llnidii Ijitu , Gift- - Possession returned bif donor- Transfer of possession — 

Sum holica / transfer. 

Ijy Ji lliiidii, either b> po.ssossioi] dii the part of the donee or any 

sMjibolicjil iict, Midi jis li:iiidin{^ over documents of title, or permitting:; the donee to receive 
rents, is not in itsidf a vjilid transjiction, even though the deed of gift be registered. 

Ihihoo liashehan Ghosc for tlio Appellant. 

Jiahoo Duiya Mohan Dass and Munshi Sf.rajul for the Kespondents. 

The facts of this case suHicioiitly appear from the Judgment of the Court 
(CUNNINUHAM and MacIiEAN, J J.j wliich was delivered by 

Cunningham, J* In this case the question raised is, whether the gift of 
a house in a case in which the donor reserved to himself the right of remain- 
ing in tlie house for the term of his life, and which was unaeeom])aniod by any 
act of pliysieal delivery, or any symbolical act by which ph ysical delivery could 
bo hold to be implied, is valid. 

No case supporting the view of the respondent that such a gift is valid has 
been brought to our knowledge. 

In the iiresont instance the donees afipear to have never in any way had 
delivery of the house, and the only incident which can be regarded a^i symboli- 
cal of delivery is registration of the deed of gift. 

With regard to registration it was contended b> the res])OTulent that the 
Full Bench Ruling in Karani Chnnder Curkerhatti/ v. Jlaturaai (I.Ij.K. H 
Cal. 597) had laid down that possession was necessary neither for a sale nor a gift. 
We lind, hovvevei', that the learned [ 888 ] Judges in that case conlined them- 
selves strictly to a case whertv there has hceri a sale of pi'opcrty for valuable 
consideration, and where the document evidencing that sale has been registered. 
Their liordships a|jpear to have referred to the general course of dealings with 
regard to ijroperty, and to have considered that the general usage of the iirovinco 
had had the effect of disiierising wirh actual delivei’y in the case of sales for 
valuable consideration. No case, however, has gone the length, so far as we are 
aware, of saying that a gift by a Hindu, unaccompanied either by possession 
on the i)art of the donee or any symbMical act, such as handing over docu- 
ments of title, or by iiermitting the donee to receive rents, or other like act, is in 
itself a valid ti ansaction, oven though the deed of gift be registered. On the 
other hand, wo think that the decision in Kislito Soondcru Dehia v. liance 
Kishto Motee (Marsh., 367), must bo taken as laying down that in such a case 
as this no valid binding transaction has taken place, until the donee has either 
actually or symbolically taken iiossession of the gift. 

* Appeal from Appellate Decree, No. 314 of 188*2, against the decree of Haboo Guiiga 
Churn Sircar, Sub-Judge of Dacca, dated the ‘Jth December 1881, reversing the decree of 
Baboo Kalidhun Chattcrjcc, Second Munsif of Muiishigunj, dated the 17th May 1881. 
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We think, therefore, that the decree of the lower Appellate Court must he 
reversed, and that of the original Court restored with costs throughout. 

Appeal allowed. 


NOTES. 

[HINDU LAW— GIFTS— POSSESSION— 

The better opinion appoiirs to bo that the necessity as to delivery of possession enjoined 
by the Hindu law has been abrogated by sec. 123 of the Transfer of IVoperty Act 1H82, which 
applies to Hindus by virtue of sec. 1‘29. iiee 11 Cal. l‘M ; 11 Cal. 41(> ; 15 Cal. fiHl ; ‘20 Cal. 
4G4 ; 27 Cal. 242 ; 4 AH. 10 ; 12 All. 523 ; IG AU. 185 ; 23 Hoin. 234 ; CUmtra 11 Bom. 517 
18 Born. G88 ; .3 C. 1*. L, K. 37 ; .0 C. P. L. R. G3.] 

# 

[9 Cal. £55] 

APPELl.ATK CIVIL. 


The i^ml March, 

Present : 

Mr. Justice Prinsep and Mr. Justice O’Kinealy. 


Cliundcr Narain Bingh Decree-holder 

vers If s 

Kishen Chand (jolecha Judgment-debtor." 

Landlord and Tenant — yirroars of rent — Decree for arrearfi of rent Sale for 
arrears of rent- Insolrency — Oflicial Assignee— Bemj, Act V/Jl of ] Stiff 
ss. CiU ami 60- Insol rent Act 11 and Viet. c. 

A deenje for arrears of rent of an under-tc^nure was obtained against a tcMjant whoboeame 
an insolvent, a!id whos(* tenure luicaine vested in the Oflicial Assignee by virtue of the provi- 
sions of the Indian Insolvent Act, 11 and 12 Viet., c. 21. An application was in.idc* under 
ss. 59 and GO of the Rent Haw, Beng. Act VI II of 18G9, fi>r an order that the tenure should 
be sold for its own arrears. The Oflicial Assignee objected U) tlic sale, anil contended that 
the decree-holder’s only right was to prove in the insolvency for the amount of his debt. 

[ 856 ] Held, that, whether the arrears of rent became due before or after tlie iusolvenc\ 
of the judgment-debtor, the decree- holder was entitled to sell the tenure in execution of his 
decree. 

This was an application for execution made in the Court of the District Judge 
of Reei’bhoom. In i-ejecting the application the Judge said : — 

“ This case is similar to execution case No. 82 of IHHO. A decree was 
obtained in the Court of tlie Subordinate Judge of Moorshedabad for arrears of 
rent, against the OHicial Assignee on behalf of the insolvent Kishen Chand 
Goleoha. This decree has been transfeured to this Court with a certificate of 
non-satisfaction, and filed here. Execution of this decree has been sued out 
here, and the under tenure, in respect of which such arrears were duo, lias been 
attached Tlie Oflicial Assignee now raises an objection to the sale of that pro- 
perty on the ground that all properties of the insolvent had by orders of the High 
Court been previously vested in him, and that tliis Court lias no jurisdiction.’' 
It seems the suit had been instituted against the insolvent as well as the 
Official Assignee. 

• Appeal from Original Order, No. 304 of 1882, against the order of S.H.C. Taylor, Esq., 
Judge of Beerbhoom dated the 1st September 1882. 
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The District Judge refused the application, and the decree-holder api)ealed 
on tlio grounds (1), tJiat under the lient Law the arrears of rent are a charge on 
the tenure, and, therefore, the sale should have been allowed ; (2), that the 
tenure washable to be sold for its own arrears, no matter into whose hands it 
had passed. 

Bal)oo Gurit Dasa Danerjne and Baboo Bhoohiin Mohun Dasn for the 
Appellant. 

Baboo Halujram Simjh for the Respondent. 

The Judgment of the Court (Puinsep and O’Kinealy, JJ.) was 
delivered by 

Prinsep, J. — In this case tlie plaintitf, having obtained a decree against 
the Onicial Assignee for arreai*s of rent duo on a patni tenure, attempted 
to sue out execution by attachment and sale of the tenure for which the 
arrears are due. The Official Assignee objected and stated tliat tlie land- 
lord was not entitled to sell the tenure, but must come in like any other 
creditor. Neither of tlie Courts state whethei* the arrears said to have been 
due accrued before the pj-oi)ertv of the insolvent vested in the Official Assignee, 
[867] or while it was under his charge. If the Official Assignee neglected to 
disclaim or get rid (^f the lease, he would become liable for the rent due after 
the proi)erty of the insolvent debtor vested in him. This is deal* from 
Krjxair Doris (L. R. 3 Ch. D., 483/ and H.r parte Dressier (L. R. 9 Ch. D., 252) 
Hut even if the arrears were duo from the insolvent before he took the henelit 
of the Insolvent Debtors' Act, we think that the landlord was entitled to sell 
the tenure. This very point was raised before the Madras High Court in the 
case of Chnina Hubbaraya Mudah v. Kandastrami Reddi (I.L.R., 1 Mad., 59). 
Mr. Justice lIoTiLCJWAY, who delivered the judgment of the Court, said ' 

“ It appears to me no interest in the particular property in question vested in 
the Official Assignee by the vesting order. The interest of the potta-holder is 
one dependent upon his payment of rent, and if he does not pay, his right to 
hold ceases and becomes saleable for wliatever it is worth for the arrears. It 
is a uase of a conti act, a contract of letting, and tlie Official Assignee must have 
expressed his election to take it and must have taken it enm onere, otherwise 
lie acquired no right or interest in the land.” In this view we concur, and wo 
think that the lower Court was wrong in not allowing the under-tenure to ho 
sold. 

The appeal is allowed with costs. The case will go back to the lower 
Court with a direction to proceed with the execution. 

Appeal allowed. 


NOTES. 

ISee (1904) 9 < .. W. N. i:U (1?J7).] 
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[9 Cal. 867] 

APPELLATE CIVIL. 


The 2nd March, 1883, 

Present : 

Mr. Justice Prinsep and Mr. Justice O’Kinealy. 


Nilmadhub Chuckerbutty Judgment-debtor 

versus 

Bam sodoy Ghose Decree-holder. " 


Execution of decree — Decree payable by instalments — Instalments — 
Construction of decree — Limitation. 

A consent decree for Rs. 350 directed payment of the money by fourteen half-yearly 
instalments of Rs. 25 each, in Oheyt and Assin of each year, Hit! first instalment to be paid 
in the month of Cheyt 1283 (March- April 1877). [858] The decree contained a provision 

that in default of payment of any one instalment, tht! execution-creditor should have the 
option of executing the decree for the whole amount remaining unpaid. Default v;as made 
in payment of the first instalment, but the judgment-debtor paid up (not on due date) the 
instalment which fell due up to, and including Assin 1285 (October-November 1878), when 
he stopped making any payments. On the 2Gth of November 1881 the decree-holder applied 
for execution in respect of all sums then remaining unpaid under the decree. The District 
Judge allowed execution to issue for all sums which hnd fallen due within three years 
previously to the date of the application for execution, but ndused lo allow execution to issue 
in respect of the instalments not then due. 

Held, that the execution-creditor must be considered to have waived his right to execute 
the decree for the whole amount, but was entitled under the decree to reali/^e any instalmonts 
which were still duo. * 

This was an application for execution of tlecroo. The Court of First Instance 
rejected the application. This decision was reversed by the District JmJge. 
The judgment-debtor then appealed to the High Court. The following is the 
judgment appealed from - 

The question which has to bo decided in, this case is, wli ether execution is 
barred by the law of limitation. The decree which bore date the 26th of 
February 1877 directed the payment of Bs. 350 by instalments, viz., Bs. 25 in 
Cheyt 1283 (March-April 1H77). In Assin (October-November) and Cheyt of 
each year from 1284 to 1289, Bs. 25, and in Assin 1290, Bs. 25. The decree 
provided, further, that in case of default in the payment of any one instalment 
the whole should be realized in execution. Although the language of the decree 
about the penalty is a little obscure, yet there can be very little doubt that tlie 
intention of the parties was, that in case of default in the payment of any one 
instalment the whole amount, which would remain unpaid, should be realized 
at once in execution. 

According to the decree-holder, the first default took place in Cheyt 1283, 
but he went on receiving payments, notwithstanding that there were successive 
defaults. Up to the Assin kist of 1285 the debtor has paid, and the remaining 
amounts are yet due. 

• Appeal from Appellate Order No. 249 of 1882, against the order of Baboo Brojoridro 
Coomar Seal, Judge of Bancoora, dated the 2Gth Alay 1882, reversing the order of Baboo 
Taraprosoimo Ghose, Munsiff of Katulporo, dated the 25th March 1882. 


4 CAL.— 163 
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The decree-holder considered that every default would give him a fresh 
start, and so on the 26th November 1881, (and not on the 11th November as 
the first Court supposed) the decree-holder applied for the realization of the 
wliole amount yet due. 

The first Court held that the decree-holder having come to Court after the 
expiration of three years from tlic end of Cheyt 1283, execution was barred. 
The Munsiff refers to Art. 75" of Schedule II of the Limitation Act, but that 
article has notliing to do with execution applications. The case has to be 
decided by reference to the 6th Clause of Art. 179 of Schedule II. 

[869] I have carefully read the case cited by the appellant on the one 
hand, Asmntullah Datal v. Rally Churn Milter (I.L.R. 7 Cal. 56) and that 
quoted by the respondent, Ugrah Nath v. Laganmani (I. L. R. 4 All. 83). The 
case last cited does not lielp the respondent. There, the decree provided 
that in case of default possession should be obtained, and inasmuch as the 
decree-holder had not come within three years, it was ruled that he was not 
entitled to get possession. Similarly it may be held in this case, as it was 
held in Ugrah Nath v. Lagan7na7ii (I. L. R. 4 All. 83) that the decree-holder 
not having come within three years from the first default, he could not pray 
for the realization of the whole amount ; but to use the language of the High 
Court in Asiiiulullah Dalai Rally Churn Mi tier (I. L. R. 7 Cal. 56), “we 
think that the decree- 1 lolder is still entitled to the benefit of Clause 6 of 
Article 179 as respects any instalments ordered in tlie decree, and which fell 
duo on dates not exceeding three years before the application was filed." 

Tlie decree-holder is certainly not entitled to take out execution with 
respect to amounts which have not fallen duo. It was also urged by the appel- 
lant that the payment made by the debtor was a step in aid of execution. 
That is a wrong view of the meaning of the phrase, “ step taken in aid of 
execution.'’ The judgment of the first Court is set aside, and the records of 
the case are sent back to the Court below, in order that the decree-holder may 
be allowed to amend his application for execution in accordance with the view 
set fortli above. 

’The judgment-debtor appealed on the grounds (l) that the Judge was 
wrong in allowing execution to issue in respect of instalments which had 
fallen due within throe years ; (2) that execution was barred when not issued 
within throe years of the first default in Cheyt 1283 ; (3) that the Court 
should not have allowed the decref3- holder to amend his application. 


Baboo Bama Churn Bannerjce for tlie Appellant. 

Baboo Eajender Nath Bose for the Respondent. 

The Judgment of the Court (Prinsep and O’KiNEALY, JJ.) was 


delivered by 

Prinsepy J. — In this case the decree, which was drawn up by consent of 


parties, declares that the decretal amount 

should be paid in instalments, 

• [ Art. 75 



Description of ^^uit. 

Period of 
limitation. 

Time from which period begins to run. 

On a promissory note or bond 
payable by instalments, which 
provides that, if default be made in 
payment of one instalment, the 
whole shall be due. 

Three years. ... 

When the first default is made, unless 
whore the payee or obligee waives the 

1 benefit of the provision, and then 
when fresh default is made in respect 
of which there is no such waiver.] 
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namely, Bs. 25 in Cheyt 1283, in Assin and Gheyt of each year from 1284 to 
1289, Bs. 25, and in Assin [860] 1290, Bs. 25. It also provides that the decree- 
holder on default of payment of any instalment may execute the decree for the 
whole amount not paid. In Cheyt 1283 a default was made ; but notwith- 
standing three instalments were afterwards received hy the judgment-creditor. 

The question now is, whether the application to execute the decree having 
been filed more than three years after Cheyt 1283, when the entire amount 
could be realised in execution on failure to pay an instalment, execution is not 
barred by limitation, or whether it can be executed for the amount of the 
remaining instalments within three years from the time when each became due. 

The Munsiff dismissed the application. 

We have had the decree read out to us, and, though it is not expressed in 
as clear and precise language as we would expect to be used in a document of this 
nature, we think that, on a proper consideration of that document, the decree- 
holder had, on default of payment of any instalment, a mere election to 
enlarge his power, and instead of executing the instalment decree, to execute 
the decree for the whole amount, and at his option proceed to realise the 
whole amount due. This clause in the decree which enlarged his power was 
made solely for the protection and benefit of the decree- holder. It does not 
infringe on any public right or public policy, or affect the right of any third 
party, and there was nothing to prevent the judgment-creditor’s waiving any 
advantage that he might obtain under it. In the present case he never exer- 
cised the election to realise the whole amount, but on the contrary received instal- 
ments due subsequent to the default. He must therefore bo held to have 
waived his right to execute the decree for the whole amount, hut he is entitled 
under the decree to realize instalments still duo. Art. 179, cl. (> does not apply 
to such a decree. 

We dismiss the appeal with costs. 

Appeal disviisscd. 


NOTES. 

[WAIYER BY ACCEPTANCE OF OYERDUE INSTALMENTS— 

Some cases have drawn a distinclion according as the creditor has or has not the option 
of enforcing the payment : 13 Cal. 73 (75) ; 15 Cal. 502 ; 31 Cal. 207 ; 11 C. W. N. 003 ; 21 
Cal. 542 ; 20 Bom. 109 ; See also 27 Bom. 1 where it i.s said that waiver crcatc.s an estoppel, 
and the previous cases arc reviewed ; 36 Cal. 394 -9 0. L. J. 226--13 C. W. N. 1004. ] 
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GOLAM ABED V. 


[ 12 C.L.R. 411 : 8 Ind. Jur 40] 

[861] APPELfjATiJ CIVIL. 

Tlie 5lh March, 

Pkesknt : 

Mu. Justice Pbinsep and Mb. Justice O’Kinealy. 

Golatn Abed Defendant 

versus 

TooLsooram Bera Plaintiff.* 


Ahscomliivj of accused — Attachment btj Magistrate. — Execution of decree — 
— iSale. in execution of decree — Sale bif Magistrate — ('ode of Criminal Proce- 
dure (Act X of 1872), AS. 172, 173. 

A, having been accused of an offence under the Indian Penal Code, absconded, and his 
property was on the 7tli of x\ugust lft78 attached by the Magistrate under s. 17‘2 of the Code 
of Criminal Procedure, Act X of 187‘2. While the property was so under attachment, it was 
attached by li in execution of a money decree against A, and sold on the 15th of January 
187U, H being tlie purchaser. On the 21st of April 1880, the Alagistrato sold the property to 
G. It did not appear whether the time fixed by the Magistrate’s proclamation for A*s 
appearance had expired at the date of the sale to Jj. 

Held, in a suit for possession by B against C, that the title obtained by C under the 
Magistrate's sale was superior to the title (if any) obtained by B at the sale in execution of 
the money-decree. 

Semble, that after the date of the attachment by the Magistrate under s. 172 of the Code 
of Criminal Procedure and during its continuance, no title could bo conferred by an attach- 
ment and sale subsequently made in execution of a money -decree. 

This was a suit for possession of certain plots of land. Tho judgment appealed 
from was as follows : — 

Itr appears that tho property in dispute belonged to two brothers, Boidonath and Kasi- 
nath, who had equal shares in it. Boidonath, who was accused of an offence under tho 
Penal Code, absconded, and the property in dispute was attached by the Magistrate on the 
11th of August 1878, under s. 172 of the Civil Procedure Code. During tho suhsistence of 
this attachment the plaintiff (ro-spuiident) attached the property for debts due, from both 
Boidonath and Kasinath, and .sold and purchased it himself on the 15th of January 1879. 
The Magistrate then subsequently sold the right, title and interest of Boidonath (which was 
only a* moiety share), and tho apx)cllaiit (Sheik Golam Abed) purchased it on the 2lHt of 
April 1880. The question is whether the plaintiff's purchase of Boidonath' s share can be 
held good after the attachment made by the Magistrate under s. 172 [8623 of the Criminal 
Procedure Code. It was contended that .if ter attachment by tho Magistrate the property 
should be considered to have been at tho disposal of tho Government, and, therefore, the 
plaintiff had no right to attach and sell it in execution of his decree. Beading s. 172, it appears 
to me that tho property which was attached was not to be con: ’dered at the disposal of 
Government as soon as it was attached, but when tho time specified in the proclamation 
for the absent person to appear expired. 

In this case it does not ap^iear whether the time fixed for Boidonath's appearance expired 
before or after tho plaintiff's sale, and, therefore, I cannot say that the property was at the 
disposal of Government at the time when the plaintiff purchased it. The defendant ought 

* Appeal from Appellate Decree No. 962 of 1682, against the decree of Baboo Jodunath 
Roy, First Subordinate Judge of Midnapore, dated the 24th March 1882, affirming the decree 
of Baboo Joggodishur Gupto, Munsif of Newal, dated the 31st December 1880, 
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to have shewn that a proclamat ion was is.sucd before the plaintiffs purchase, and that the 
time specified . in it for Boidonath’s appearance expired before the plaintiff’s purchase. I 
think, therefore there is no ground for interfering with the lower Court’s judgment, and 
therefore it is dismissed with costs. 

The defendant appealed to tlie High Court on the grounds (1) that nothing 
passed to the plaintiii' at his sale ; (2) that the defendant was entitled to priority 
over the plaintiff ; (3) that the lower Court misconstrued s. 172 ; (4) that 
the lower Court was wrong in holding that the defendant was bound to show 
that a proclamation had issued before the plaintiff's purchase. 

Moonshi Scrajnl Islam for the Appellant. 

No one appeared for the Eospondent. 

The Judgment of the Court (Prinskp and O’Kinealy, JJ.) was 
delivered by 

Prinsep, J. — The property, which is the subject of the present appeal, 
was attached by the Magistrate under s. 172 of the Code of Criminal Procedure 
(Act X of 1872) in consequence of the proprietor Boidonath Dutt absconding 
when accused of committing a criminal offence. The date of tiie attachment 
is stated to be the 7th of August 1878. Subsequently a third person, who 
held a decree against Boidonath Dutt, proceeded to execute it, and attached 
the same property, which was sold to the plaintiff on the 15th of January 
1879. Notwitlistanding these proceedings the attachment under the order of 
the Magistrate still continued, and it appears that, as Boidonath Dutt did not 
appear within the period specified in the proclamation issued under s. 171, the 
[863] property at once became (to use the terms of s. 172) “ at the disposal 
of Government.'’ Wo understand by this expression that it came under the 
absolute control of Government to dispose of, or deal with it, in whatever manner 
might seem most appropriate and convenient. In April 1880, the Magistrate 
at a public sale sold the rights of Government to the defendant. Wo have 
therefore in the present suit to determine which of these sales conferred the 
title to this property. • 

The Subordinate Judge has given the plaintiff’ a decree as against the 
defendant, because in his opinion the defendant ought to have shown that the 
proclamation had issued before the plaintiff’s purchase, and that the time 
specified in it for* Boidonath's appearance expired before the plaintiff 's purchase. 

These reasons appear to us to be altogether unsound, for the Subordinate 
Judge should have presumed in accordance with s. 114 (e) of the Evidence Act 
that the judicial acts of the Magistrate were regularly performed, that is to say 
that, unless the contrary was shown, the i)roclamation under s. 171 had been 
properly issued ; that Boidonatli did not appear within the time specified in 

* [See. 172 : — Such Magistrate may order the attachment of any property, moveable or 
immoveable, or both, belonging to the person so absconding or 
Attachment of property coiicealijjg himself. Such order shall authorize the attachment 
of person absconding. of any property within the jurisdiction of the Magistrate of the 

district in whose district it is made ; and it shall authorize the 
attachment of any property without the jurisdiction of the Magistrate of the district, when 
endorsed by the Magistrate of the district in which such property is situated. 

The attachment under this section shall, if the property ordered to be attached be land 
paying' revenue to Oovernment, be made through the Collector of the District in which the 
land is situate, and, in all other cases, by seizure under the order of the ^Magistrate having 
jurisdiction ; or by the appointment of a manager and receiver ; or by an order prohibiting 
the payment of rent to the absent person ; as such ISfagistrate deems proper. 

If the absent person does not appear within the time spec-ified in the proclamation, the 
property under attachment shall be at the disposal of Crovernment, but shall not be .sold until 
the expiration of six months, unless it is of a perishable nature, or such Magistrate considers 
that the sale would be for the benefit of the owner.] 
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the proclamation ; and that the property havinfj become at the disposal of 
Government, the Magistrate transferred it to the defendant. As regards the 
title of the defendant it appears to us that, so long as the attachment by the 
Magistrate continued, no title could be conferred by any attachment subsequently 
made. Section 172 provides that if the person to whom the property belongs 
does not appear within the specified period, his property (not his right, title 
and interest) shall bo at the disposal of Government, and from the terms of 
s. 173 it would appear that if the property has been sold, although the person 
to whom it belonged might be able to show to the satisfaction of the Magis- 
trate that he was not at fault, and therefore not properly responsible for the 
sale, even then the sale is not to be sot aside, and the property restored, but the 
proceeds of the sale are to be made over to the proprietor. 

Under tliese circumstances the suit must be dismissed, the orders of the 
Courts below being sot aside with costs in all the Courts. 

Appeal allowed. 


[864] APPELLATE CIVIL. 

The 8th February, 1888. 

Present : 

Mr. Justice Cunningham and Mr. Justice Maclean. 


Bidhu Bhushun Basu and others Plaintiffs 

versus 

Komaraddi Mundul and another Defendants. 


Enha^iceinent of rent, suit for — Co-sharers — Notice of 
enhancement — Parties. 

A and B were taluqdars of a certain village, each having an eight annas share. A cer- 
tiiin ryot held a jotc within the village, in respect of which he paid his rent separately — eight 
annas to .1 and eight annas to B. A served a notice of enhancement on the ryot, but the 
notice was singed by A only, and it did iiul appear that the consent of B had been previously 
obtained. A afterwards instituted a suit for arrears of rent at the enhanced rate, making B 
a defendant to the suit. 

Held, that the notice of enhancement was sufliciont to maintain a suit so framed. 

In this case it appeared that village Baruipara, in pergunnah Mahomedshahi 
station Nowpara in the District of Nuddea, was the patni taluk of the plaintiffs 
and one Shoshi Bhusun Sircar, the share of the plaintiffs being eight annas. 
Komaraddi Mundul was a ryot having a right of occupancy within the taluk, 
and who jaid his rent separately — eight annas to the plaintiffs and eight annas 

* Appeal from Appellate Decree No. 1323 of 1881 , against the decree of Baboo Amrito 
Lall Chatter jee, Subordinate Judge of Nuddea, dated the 4th April 1881. Affirming the decree 
of Baboo Behari Lall Banerjee, 2nd Munsifiof .Kooehtea, dated the 11th March 1880. 


1302 


KOMABADDI MUNDUL Ao. [1883] I.L.R. 9 Cal. 865 


to Shoshi Bhusun Sircar. The plaintiffs served a ^vritten notice of enhancement 
on Komaraddi Mundul, but this notice was not signed by Shoshi Bhusun 
Sircar, nor had his consent to serve it been previously obtained. Komaraddi 
neglected to pay the enhanced rent required, and the plaintiffs brought the 
present suit against him for arrears of rent at the enhanced rates mentioned 
in the notice. Shoshi Bhusun Sircar was made a party defendant to the suit. 
The Court of first Instance dismissed the suit on the authority of Ouni Maho- 
med V. Moran (I. L. B., 1 Cal., 96), and this decision was upheld on appeal, the 
Judge citing Kasheekishore Boy Chowdhry v. Alip Mundul (I. L. B.6 Cal. 149). 

[86S] The plaintiffs appealed to the Hi^n Court on the ground that the 
lower Court was wrong in declaring the notice insufficient. 

Baboo Mohini Mohtcn Boy and Baboo Kali Churn Banerjee for the 
Appellants. 

Baboo Sreenath Banerjee for the Eespondents. 

The Judgment of the Court (Cunningham and Maclean, JJ.) was 
delivered by 

Cunningham, J. — This was a suit for rent at an enhanced rate. The 
defence raised was that the notice of enhancement was signed, not by the 
whole body of landlords, but by the plaintiffs alone, who held an eight annas 
share, and separately collected their rent from the defendants. The question 
we have to decide in second appeal is, whether this notice was good. This ques- 
tion has, in our opinion, boon decided in the affirmative by the observations of 
the Chief Justice in the Full Bench case of Chuni Smcfh v. Hera Mahto (I. L. 
E., 7 Cal., 633). We understand the meaning of the Chief Justice to be that a 
suit by a portion of the co-sliarers for rent at an enhanced rate may be brought, 
provided the other co-sharers are joined in the suit either as plaintiffs or 
defendants ; and that, in such a case, notice may be duly given by that 
portion of the co-sharers by which the suit is instituted. We think, there- 
fore, that the question is no longor.opon to discussion. The present appeal 
must accordingly be admitted, and the case remanded to the Court of First 
Instance for trial on the merits. 

Appeal allotved and case remaruied. 


NOTES. 

[ See (1886) 11 Cal. 615 (616) ; (1903) P. L. R. 169. ] 
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[ 9 Cal. 865 : 18 C.L.R. 88 ] 

APPELLATE CIVIL. 

The 30th April, 1883, 

Present : 

Mr. JtJSTicE Cunningham and Mr. Justice Maclean. 


Kedarnath Mitter Plaintiff 

versus 

Surondro Dob Ttoy and others Defendants.'*' 


Registration Act (ITT of 1877), s. 17 — Lease or agreement to lease. 

In a suit for possession of certain property and for the execution of a pottah, it appeared 
that two of the defendants had I'xeciitcdan afj;rccmont which was duly registered, by which 
they acknowledged the receipt of a [ 866 ] i>oi;tion of the salami, and covenanted to execute a 
pottah on a certain day. This agnunnont was afterwards confirmed by two of the defendants 
who were minors when it was cntc'rcd into : the confirmation was by deed which was duly 
registered. ' Subsequently all the defendants executed a document, which provided for the 
payment of a portion of the salami on the d.ay when possession should be given as provided 
in the first agreement, .ind ftir the payment of the remainder by instalments which were to 
carry interest. This docuiiKMit was not registered. 

Held, that it was not a “ lease or agreement to lease” within the meaning of a. 17 of the 
Registration Act, and was admissible in evidence. 

Mr. Evans, Baboo Sree Nath Doss, Baboo (Im'u Doss Banerjee, Baboo 
Kali Doss Ithunjo, and Baboo Mahib Ch under Bose for fcbe Appellant. 

Baboo Mohiiii Mohun Bog, Baboo Ras Behary Ghose, and Baboo Jogesh 
Chunder Dey for tlie Eespondents. 

The facts of this case siifliciently appear, from the Jiid|(ment of the Court 
(Cunningham and MACLEy^N, JJ.) which was delivered by 

Cunningham, J. -Tlie plaintiff sues to liavo it declared that three docu- 
ments, constituting his patni right in certain properties are in force, to be put 
in possession of the properties, and that the defendants may be ordered to 
execute a patni pottah in respect of the taluks recorded in the Collector’s 
towjoe and a mourasi and inokurari pottah in respect of the tikka and other 
mehals, and to accept a kabuliat for the same from the plaintiff. 

The first of those documents was dated 28th Pous 1283, and was executed 
by the defendants 1 and 2 ; the second was executed on 21st Bysack 1286 by 
the defendants 3 and 4, assenting to tlie terms of the first agreement ; and 
the third on the 26th Srabun 1286 executed by the four defendants modifying 
the terms of the first. 

The questions raised in this appeal are, first whether the third document 
is inadmissible in evidence for want of rogist nation ; and, secondly, whether, if 
it is inadmissible specific performance of the other two contracts can be 
decreed. 

In the first of the three documents the defendants 1 and 2 covenanted 
that they would grant to the plaintiff a mourasi mokurari istomrari patni pottah 
of the lands mentioned ; they admitted receipt, of Bs. 4,000 out of Bs. 38,000, the 
bonus of the [867] patni ; they stated that the permanent rental of the patni, 

* Appeal from Original Decree No. 98 of 1881, .against the decree of Baboo Bhoobun 
Chunder Mukerjee, First Sub< Judge of Alipore, d.itcd the lOth February 1881. 
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after deducting collection expenses, would bo Rs. 33,126-11 ; that on payment 
of a further portion, Rs. 5,000, of the bonus, the plaintiff should be put in 
possession ; that the patni rent should be payable in monthly instalments ; that 
the first defendant would cause her second and youngest sons, the third and 
fourth defendants, to execute the patni and have it registered; that of certain 
arrears which liad accrued, the plaintiff was to pay ten annas to the defen- 
dants, paying it in specified instalments, and was to keep six annas ; that the 
plaintiff* should pay the defendants road-cess, etc. This document was regis- 
tered on the 13th May 1879. 

The second document was executed by 1 he two younger brothers, and 
ratified the first, but provided that in addition to the bonus specified in the first 
agreement a nuzziir of Rs. 4,000 should be presented to them, and that on pay- 
ment of these two sums before 22nd Jeyt a pottah should be executed and 
registered. This document was also registered, 13th December 1879, the two 
brothers admitting execution, but refusing to sign the endorsement on the 
ground that it had been subsequently superseded by the acts of the plaintiff. 

The third instrument was as follows : — “ To Kader Nath Mitter, worthy 
of blessing ! May our highest wishes for your welfare attend you. 

“ With reference to tlie future settlement in respect of our zainindari, ticca 
lalchirajf and daphaet, etc., estate situate in the southern quarter which we 
have determined to make agreeably to tlie purport of the agreement of the 28th 
Pous 1285, one or two terms therein being tainting to complete it, it is this day 
settled that you should have to pay the snm Tis. 6,000 as salami to my three 
sons, and that out of the same Rs. 3,000 sliould have to bo paid to my three 
sons on the date of delivery of possession as provided in the said agreement, 
1 . 0 ., you should pay the said Rs. 3,000 on or before Tuesday the 28th or 
Wednesday the 29^/i Srabun, and the balance of lis. 3,000 on the date of the 
pottah, and by paying the residue of tlio bonus within a period of 45 days next 
after possession in the rnofussil you should take a pottah and give a kabuliat. 
Further, you should pay a sum R.v. 0,000 on [868] uccovnt of the jmini bonus 
on the 31st day of Srabun next; in case you fail to do so, you are t5 pay 
interest at the rate of Tis. 1-8 per cent, pter mensem from tlio said month of 
Srabtm. You must pay the monthly rent on the due date, failing to do which, 
you should pay interest at the rate of 8 annas per cent, per mensem from the due 
date. In addition to the amount of bonus j)rovided for in the agreement, you 
should pay a sum of Rs. 2,000 ni the shape of bonus ^ but you are to pay the 
said sum subsequent to the auction hist in the nv)nth of Pous next. All other 
conditions shall bo duly provided in the pottah and kabuliat.” 

This document was executed by all the defendants, but was not registered, 
and the question is, whether its non-registration renders it inadmissible in 
evidence. 

This depends on the meaning to be given to s. 17 of the Registration Act 
III of 1877. 

Its first provision is that a salami of Rs. 6,000 should be paid to the three 
sons, half on the day of delivery of possession as fixed by the first agreement, 
which it stated to be 28th or 29th Srabun, and the balance within 45 days 
after possession, upon which a pottah and kabuliat should be exclianged; it 
provided that Rs. 9,000 on account of the patni bonus should be paid on 31st 
Srabun then next, failing which it should bear interest ; that on failure to pay 
the monthly instalments plaintiff should pay interest at Rs 1-8 per mensem ; 
that he should pay an additional Rs. 2,000 in shape of bonus, but subsequent 
to the auction hist in Pous then next. , 


4 OAB.— 164 
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This document did not in our opinion amount to a “ lease or agreement 
to lease”; it was merely a provision for certain payments to the landlords by 
way of consideration in addition to tlioso already agreed on ; and that in the 
case of arrears certain interest should ho payable. Such an agreement might, 
we consider, be properly rogai-ded as falling within cl. {h) of s. 17, and so 
be exempted from registration under cl. (b). 

The appeal must, therefore, b(3 decreed, the judgment of the Original Court 
set aside, so far as it concerns the respondents, defendants 3 and 4, and the 
case remanded for trial on the merits. Costs of this appeal to be paid by the 
defendants 3 and 1. 

[869] This judgment renders it unnecessary for us to deal with the objec- 
tions raised by the respondents. The matters referred to in those objections 
can bo disposed of, if necessary, at the hearing by the Original Court. 

Appeal allowed. 


NOTES. 


[ See also 25 Mad, GOS. ] 


[9 Cal. 869] 

APPELLATE CIVIL. 

The 20th June, 1882, 

Present ; 

Mu. Justice Puinsev and Mr. Justice O’Kinealv. 
In the matter of Bhaobunessury. 


Bhaobunessury 

versus 

Judobendra Narain Mullick.''' 


Limitation Act {XV of 1877), Sch II. Art. 164 — Code of Civil Procedure (X of 
1877), s. 108- -Lx parte decree — Setting aside Ex parte decree. 

An CT parte dncrcc was ohtainud against a defendant who applied to have it sot aside 
under s. 108 of the Civil Procedure Code. The application was made more than thirty days 
from the date of attaching the defendant’s property in execution of the decree, but within 
thirty days of the .service of the sale proclamation. 

Held, that the application was barred in limitation under Art. 164, t Sch. II, Act XV of 
1877. 

* Appeal from Original Order, No. 90 of 1882, against the order of Baboo Aughur Nath 
Ghose, Subordinate Judge of Dinagcporc, dated the 6th April 1882. 
t [ Art. 164 : — 


Description of application. 


Period of Time from which period begins to 

limitation. run. 


By a defendant for an order to Thirty days... 
set aside a judgment ex parte. 


The date of executing any process 
for enforcing the judgment.] 


1306 



JUDOBENDBA NABAIN MULLICK [1882] I.L.R. 9 Gal. 870 

In this case the judgment appealed from was as follows : — 

* ‘ This is an application made by the petitioner to set aside an ex parte judgment passed 
against her and another defendant named Gour Lioll Chowdhry on the IBth of July 1881, on 
the ground that the summons was not served at the residence of the petitioner, and that the 
petitioner is not aware of the service of summons. 

** The plaintiff pleads limitation, and alleges that the summons was duly served. I think 
the application is barred by limitation, it having been brought after the lapse of thirty days 
from the date of completely executing the process of attachment, issued at the plaintiff's 
instance for enforcing the judgment. Art. 164, schedule TI of the Limitation Act. The 
attachment was made on the Dth, 18th, and 18th oi September, and the present application 
was presented on the 4th of January last. There is no reason why the Court should not in 
this case presume, under s. 114 of the Kvidcncc Act, that the atUichnient, which is an 
official act, was regularly made. The presumption arising under the section has not been 
rebutted by any evidence. As the application was not made in time, it must be considered 
barred by limitation. The application is, therefore, refused. 

[870] The petitioner appealed to the High Court on the ground that “ your 
petitioner, having applied to set aside the ex parte decree witliin thirty days 
from the date of the service of sale proclamation, and your petitioner not having 
been aware of the service of attachment process before, the Subordinate Judge 
was wrong in holding that your i)ctitioner*s application was made beyond the 
period prescribed by the law of limitation. ** 

Baboo Ishur Ghiinder OhiLcherhatty for the Appellant. 

Baboo Boikuni Nath Bass for the Respondent. 

The Judgment of the Court (Prinskp and O’KiNJiALY, JJ.) was delivered 
by ^ 

Prinsepi J. — The lower Appellate Court has held tlmt tlie application 
under a. 108 of the Code of Civil Procedure of 1877 is barred, inasmuch as it 
was not made within thirty days from the date of executing the process, that 
is, the attachment in execution of the cx-parte decj*ee. For the judgment- 
debtor it is contended that there was,no such attachment made, and that this 
application is in time. The lower Court, however, held that in the absonso of 
any evidence on the part of the defendant, it would, under s. 114* of the 
Evidence Act, presume tliat tlie attachment was properly made. 

We think that the view taken by the lower Court was perfectly correct, 
and that it was incumbent on the defendant judgment-debtor to show that he 
made his application under s. 108 within tiiirty days from the date of the first 
process in execution of the decree passed against him. Having failed to do so, 
his application was correctly disallowed as barred. The appeal is, therefore, 
dismissed with costs. 

Apj)eaL disviissed. 


NOTES. 

[LIMITATION— SETTING ASIDE EX PARTE DECREE— 

The Legislature in the Limitation Act, 1908, has in Art. 164 substituU'd the following as 
the starting points of limitation : — '* The date of the decree or when) the summons was not 
duly served, when the applicant has knowledge of the decree.] 
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[. r.l2 C. L. R. 590] 

[871] APPELLATE CIVIL. 

The 20th April, /(S-S/y. 

Present : 

Mr. Justice Mittek and Mr. Justice Wilkinson. 


Het Narain Singh Defendant 

verms 

Ram Dein Singh and others Plaintififs.'*' 


Hindu Lain — Contract — Interest exceedimj principal — Suits heMoecn Hindus in 
mofnsil -Act KXVHI o/lSljo, s, 2. 

In suits between Hindus in the inofussil interest exeeoding the principal may be awarded. 

Bahoo Chunder Madhub Ohosc and Baboo Anhinash Chnnder Bannerjee 
for the Appellant. 

Baboo MoJiesh Chunder Chowdhry and Baboo liiiyhoo Nundnn Persad for 
the Respondents. 

The facts of this case sulliciently appear from the Judgment of the Court, 
which was delivered by 

Hitter, J.— This is an appeal against the decision of tlie Subordinate Judge 
of Shahabad in a suit upon a bond. The only question raised in the appeal 
is, whether the decree for interest from the date fixed in the bond for the 
repayment of the loan at the particular rate mentioned in the bond is correct 
or not. There is also another question raised, viz., that the plaintiffs are not 
entitled to recover interest in excess of the principal. As regards the question 
of rate, the terms of the bond are quite plain. It says : “ I do declare and 
give out in writing tliat J shall, without any objection, repay the said amount, 
principal with interest at the rate of Rs. 1-4 poi* cent, per mensem, on the 
30th Bhadur 1277 Fusli. Tf 1 fail to do so on that date as promised, then on 
the expiration of that date, i.c., from the 1st Assin 1278 Fusli interest on the 
said amount of loan at the rate of Rs. 1-8 per cent, per mensem, till the 
date of repayment, shall be duo from me.’* We are bound to decree the rates 
agreed upon under s. 2, Act XXVllI of 1855, and there is no ground upon 
which wo can say that this stipulation was in the nature of a penalty. Then 
as regards the question raised before us, as to whetiier under the Hindu law 
the plaintiff's were entitled [872] to recover interest in excess of the principal, 
wo are of opinion that the aforesaid s. 2, Act XXVIll of 1855, is also conclu- 
sive uj)on this point. Our attention has been called to several decisions of 
the Original Side of this Court and of the Bombay High Court; they were 
based upon the provisions of the Charter of the late Supreme Court, by which 
it was provided that the Hindu law’ was to govern contracts between parties 
who were Hindus in suits before the Supreme Court. But in the mofussil there 
was a Regulation, viz.. Regulation XV of 1793 distinctly providing rules under 
which interest w’as to be allowed, and s. 6 of that Regulation provided that in 
no case interest was to pxceed the principal. That se :tion was expressly 
repealed by Act XXVIll of 1855, and tJi e on ly sectio n enacted in lieu of s. 6t 

* Appeal from Original Decree, No. 1 of 1882, against the decree of Baboo Bam Persad 
Sub- Judge of Shahabad, dated the 22nd Augu^^t 1881. 

t [See. 6 : — In any case in which an adjufatnient of accounts may become necessary between 
the lender and the borrower of money upon any mortgage, con<- 
Bais of intci'Cbt on ditional sale of landed property; or other contract whatsoever, 
future adjuhtmoni of ac- which may be enterdl into itfter the passing of this Act, interest 
counts. shall hd caleulatod at th8 rate stipulated therein ; or, if no rate 

of interest shiill bdvo been Htipulitted and interbsi bo payable 
under the terms pf the contract, at such riito as the CoUirt shall deem reasonablb.] 
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and other sections repealed was s. 2 of the Act, which says : “In any suit in 
which interest is recoverable, the amount shall be adjudged or decreed by the 
Court at the rate (if any) agreed upon by the parties. That being so, it is quite 
clear that we are bound, under s. 2, Act XXVIII of 1855, to award the full 
interest that is due under the terms of the bond. 

The appeal will, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTES. 

iSee also (1887) 14 Cal 781.] 

[9 Cal. 872:12 C.L.R. 571] 

APPELLATE CIVIL. 


The 19th Aj)ril, 1883. 

Present : 

Mr. Justice Mitter and Mr. Justice WiLKTNSf)N. 

Naj ban Defendant 

versus 

Mahomed Taki Khan alias Peer Bux Khan and another (Plaintiffs).* 

Civil Procedure Code (Act XIV of 1882), s. cl, (c ), — Qmstion relathig 
to the execution of the decree — Separate suit. 

In a suit to recover posscs.sio]i of laud, the defendants resisted execution on the ground 
that they were cultivators, and that the decree only authorised the plaintiff to recover 
possession as proprietor. Thu objection was overruled, and the d(>fendants were ejected. They 
then sued to set aside the order made in the execution proceedings and to recover possession. 

Held, that the suit was barred under s. 244, cl. (c), of the Civil Procedure Code. 

This was a suit to recover ten bighas of jote land in Mulna Chuk. The 
plaintiffs alleged that it was their mourasi jote ; that [873] one Khairq,t Ali 
took an izara from Mussamut Latifa, the proprietor, which was to continue 
until the zuriposhgi was paid ; and that on the 7th of July 1855, Khairat Ali 
sold his izara right to Akbar Khan, and that they hold their jote both under 
Khairat Ali and Akbar Khan. The plaintiffs also alleged that Akbar Khan, on 
the 21st July 1857, sold Ins izara right to the wives of the plaintiffs, to whom 
also they paid rent. The defendant, who afterwards purchased the proprietory 
rights in Mulna Chuk, sued the present plaintiffs and tlieir wives to recover 
possession of the disputed land. In that suit the present plaintiffs pleaded 
that they were mere cultivators, and that their wives were the real purchasers, 
and their wives admitted having purchased the izara right. On the 11th 
September 1879, a decree was made for possession in the last-mentioned suit. 
The present plaintiffs resisted execution on the ground that they being culti- 
vators could not be ejected. This objection was disallowed on the 17th of April 
1880, and the present plaintiff's were dispossessed. .They then instituted the 
present suit to recover possession and to set aside the order of the 17th April 
1880. 

Both the lower Courts, holding that the suit was not barred under s. 244 
of the Civil Procedure Code, gave the plaintiffs a decree. The defendant 
appealed to the High Court. * 

*Appeal from Appellate Decree, No. 746 of 18S2, against the decree of Baboo PoreshNath 
Banerjee, First Subordinate Judge of Patna, dated the 27th February 1882, a£Srjning the 
decree of Baboo Kedar Nath Boy, additional Munsif of that District, dated the 30th May 1881. 
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Munshi Mahomed Yusuf for the Appellant. 

Mr. Twidale for the Respondents. 

The Judgment of the Court (MiTTKK an<l Wilkinson, JJ.) was delivered by 

Hitter, J . — We are of opinion that this suit ought to be dismissed as 
barred under s. 244 of the Civil Procedure Code. Tlie defendant appellant 
before us brought a suit against the present plaintiffs, and also certain other 
persons, including the wives of the present plaintiffs, as defendants. That 
suit was for possession of a piece of land, wliich includes the disputed land. 
In that suit the plaintiff's alleged that they were in possession as ryots. The 
question whether they were entitled to remain in possession of the land as ryots 
or not, was not gone into, hut on the 11th of September 1879 a decree for 
possession was given in favour of the defendant appellant, and the direction in 
the decree was that [874] the plaintiff in that case, viz,, the appellant before 
us, was to recover ])ossession of the land claimed in the month of Pous 1287. 
In execution of that decree possession was obtained by the appellant. There- 
upon the plaintiffs in this suit appeared as objectors, and contested the right 
of the ai)pellant before us to eject them from the land now in dispute. Their 
contention was that the decree awarded to the appellant only the right to recover 
possossibn of the ])roi)crty as proprietor, and tliat it did not extinguish their 
right as tenants. The matter was gone iiito, and the Court executing the decree 
on the i7th April 1880, held tliat under it the appellant was entitled to recover 
khas possession of the property by evicting the plaintiff's. Thereupon the 
present suit was brought to set aside that order and to recover possession of the 
land in dispute upon tlie tenant right of the i)laintiff'st It appears to us that 
the question, which was decided by the execution Court, was a question which 
came under cl. (c) of s. 244. That clause is to the following effect : — “ Any 
other questions arising between the i)arties to the suit in which the decree 
was passed, or their representatives, and j*elating to the execution, discharge or 
satisfaction of the decree.” Now this question, viz,, whether under the decree 
the defendant appellant was entitled t6 evict the plaintiff's, was a question 
which arose between tlie parties to that suit. Tliero is no dispute as to that. 
It also appears to us tliat it was a question relating to the execution of that 
decree. The contention of the plaintiff's was, that the real effect of that decree 
was simply to entitle the decree-holder to obtain possession as proprietor. 
On the other hand, the contention of the appellant was that he was entitled 
under the decree to take khas possession of the proxierty by evicting the plain- 
tiffs in this suit. It was, therefore, a question relating to the execution of that 
decree, viz,, a question as to iho construction of it. The matter which was in 
dispute falling within cl. (c), s. 244, no separate suit would lie. Section 244 
says that the questions enumerated in clauses (a), (h) and (c) shall be deter- 
mined by order of the Court executing the decree and not by separate suit. The 
plaintiff's, if so advised, might have appealed against the decision of the execution 
Court, but [875] they are precluded from maintaining a separate suit by the 
express words of s. 244. 

We, therefore, set aside the decision of the lower Appellate Court, and 
dismiss the plaintiff's’ suit with costs in all the Courts. 

Appeal allowed. 


NOTES. 

I See also (1884) ll Cal. 93. ] 
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SHADULLA HOWLADAR &C. V, THE EMPRESS [1883] I.L.R. 0 Gal. 876 

[9 Cal. 875 : 12 C.L.R. 506 : 8 Ind. Jur. 41] 

APPELLATE CBIMINAL. 

The 7th May, 1883. 

Present ; 

Mr. Justice Prinsep and Mr. Justice O’Kinealy. 

Shadulla Ilovvhidar and another 
versus. 

The Empress." 

Code of Criminal Procedure (Act X of 1882), s. 309 — Trial by 
Assessors — Evidence — Sumnmuj up of evidence — Delivery of 
opinions of AssessorsSessions Jiulye, Duties of. 

The power of summing up the evidence given by s. 309 of the new Code of Criminal 
Procedure, Act X of 1882, is intended to be exercised in long or intrieiite cases, and the 
Sessions Judge should confine himself to siunming up the evidence and should not obtrude 
on the assessors his opinion of the worthlessness or otherwise of certain portions of the 
evidence. 

The Sessions Judge should also conform strictly to the words of s. 309, and require each 
assessors to state his opinion orally. 

The Sessions Judge should not utilize the services of the pleader for the prosecution for 
the purpose of recording his summing up to the assessors. If he is not capable of recording 
the substance of it himself, he sliould employ an independent person for that purpose. 

This was an appeal from a conviction and sentence of the Sessions Judge 
of Furreedporo. The facts of the case are siifliciontly set out in the judgment 
of tho High Court. 

Jiaboo Grija Sunker Mozoomdar for the Appellants. 

Tho Deputy Legal Eerriombranccr'CMr. Kflby) for the Crown. 

The Judgment of the Court (Frinsep and O’Kinkaly. JJ.) *was 
delivered by 

Prinsep, J. — After considering the evidence on the record in this case, 
we are of opinion that the appellants have been rightly [876] convicted under 
ss. 149 and 304 of the Indian Penal Codo^. It is clear tiiat they wore tho 
ringleaders in a premeditated riot, with the knowledge and intention necessary 
to bring them within these sections. Tho mob, pf which the appellants were 
tho ringleaders, consisted of about one hundred and twenty-five men, said to 
have been armed with shields, spears, and clubs. One man was killed, and 
others were injured. 

On these facts we hold that the appellants have been properly convicted, 
and we also think that the sentences passed on them are not too severe. The 
appeals are, therefore, dismissed. 

It is necessary, however, to make some observations on the procedure 
adopted by the Sessions Judge. He has taken advantage of the terms of s. 309 
of the present Code to sum up the evidence for the prosecution and defence 
to the assessors. This provision has, for tho first time, been introduced into 
our Code, and in our opinion the object is to enable the Sessions Judge in long 
or intricate cases to place the evidence in an intelligible form, so as to assist 
the assessors in arriving at a reasonable conclusion. 

* Criminal Appeal, No. 184 of 1883 against tho order of F.J.G. Campbell, Esq., Officiating 
Sessions Judge of Furreedpore, dated tho 12th March 1883. 
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In the present case we observe that the Judge seems rather to have taken 
an opportunity of expressing his opinion in emphatic terms on every single 
matter put in evidence. He observes on one point ; “ although you may 

utterly disbelieve the witnesses, as this Court has done, with regard to those 
persons (who liad been acquitted), but yet there is no grouyid for disbelieving 
them with regard to those men who have been named from the beginning** 

Now, it is impossible to suppose that the assessors could have been other- 
wise than very much embarrassed in coming to an independent opinion of their 
own in the face of the very decided opinion expressed by the Judge. There are 
other passages in tlie summing up which might be quoted to a somewhat 
similar effect. 

In the next place, wo observe that the summing up has been recorded by 
the pleader foi* tlie prosecution and accepted by the Judge as correct. Wo 
think tliat such a course should not have been taken by the Judge, and that if 
he was incapable himself of recording the heads of the summing up to the 
assessors, ho should [877] have availed himself of the services of some Court- 
officer, or directed it to be done by some independent person. 

Wo next find that, instead of taking the opinion of each assessor, as is 
required. by law, the Judge has received the opinions of all the assessors com- 
bined, as delivered through one of tliorri whom he thus regards as the foreman 
of a jury. 

We further observe that four other persons, who were under trial along 
with the appellants, wore acquitted by the Sessions Judge at the termination 
of the evidence for the prosecution. The grounds on which the judgment of 
acquittal was based are, tliat tlie evidence of identification was unworthy of 
belief. 

Under such circumstances, it was the duty of the Judge, before passing 
judgment, himself to ask for and record the opinions of the assessors on that 
evidence. Tlie Judge, however, has thought it unnecessary to do so, because 
he considers that there was “ no evidence ** against the accused, the fact being 
that there was evidence which the Judge thouglit unworthy of belief. 

Appeal dismissed. 
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SHEO SARAH TATO V. THE EMPRESS [ 1883 ] I.L.R. 9 Gal. 878 
[9 Cal. 877] 

APPELLATE CRIMINAL. 

Tha 4th May, 1883. 

Present : 

Mr. .Justice Prinsep amd Mr. Justice CKinealy., 

8heo Saran Tato 
versus 

The Empress. '' 

Sentence — Penal Code (Act XLV of I860), s. 73 — Previous conviction. 

Tlio object of s. 75 of the Indian IVnal Code is to provide for an additional sentence, not 
a les.s .severe sentence, on a second conviction. Roeoursf' sliould not be had to that section if 
the punishment for the offence coininitted is itself sufficient. 

This was an appeal from tho following findinsi and sentence of the Judge of 
Shahabad sitting with assessors on the IDth of March 1883 : — 

“ The Court concurring witli the assessors linds that the accused person 
Sheo Saraii Tato is guilty as charged, namely^ that lie on or about the 18th 
day of February 1883, at Arrah, cominittod liouse-breaking by night witli in- 
tent to commit theft, ho having previously, that is to say on the 25tl) August 
1874, been convicted of house-breaking by night in order to the committing of 
tlieft, such conviction not having boon sot aside [ 878 ] on appeal, and that he 
thereby committed an offence under s. 457 of the Indian Penal Code punish- 
able under section 457/75 of the same ; and under those sections the Court directs 
that the said Shoo Saran Tato he punished with rigorous imprisonment, which 
shall extend to four years from this date.” 

No one appeared to argue the case. 

The Judgment of the Court (Pia;vsKl* and O’Kink ALY, JJ.) was delivered hy 

Prinsep, J. — There is no reason for questioning the correctness of the 
conviction of the appellant, and the sentence is not excessive. The appeal is, 
therefore, rejected. 

Wo think it necessary, however, to notice a misconception of the object of 
8. 75, Penal Code, into which the Sessions Judge has fallen. Ho seems to 
think that on a second conviction of any of the offences specified in that sec- 
tion ho is bound to pass sentence thei’eundor, and he accordingly observes that, 
although for the offence committed (s. 457), the prisoner would he lig-blo to 
imprisonment for foui’teen years, he would under s. 75 of the Penal Code, hy 
reason of a previous conviction, bo liable to imprisonment for only ten years. 
He then states that “it is foi* tlie prisoner’s advantage, provided he is iirepared 
to take his chance of transportation to admit a previous conviction. ” The 
object of a. 75 is to provide for an additional sentence, not for a less severe 
sentence on a second conviction. Recourse should not be had to s. 75 if the 
punishment for the offence committed is itself sufficient, and even then the 
Code of Procedure requires that the pilsoner should be first convicted of that 
offence. 

A ppeal d i sm issed . 


NOTES. 

iSee also (1805) 17 All. 120.1 

• Criminal Appeal, No. 207 of 1883, jigaiii.st the order of J. Tweedie, Esq., Sessions 
Judge of Shahabad, dated the 19th March 18H.S. 


4 CAL.— 165 
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CHAND KHAN V. THE EMPRESS [1883] 


[9 Cal. 878] 

APPELLATE CRIMINAL. 

The 28th May, 1883. 

Present : 

Mr. Justice Prinsep and Mr. Justice O’Kinealt. 

Chanel Khan 
versus 

The Empress.^ 


Airpeal — Security /or good behaviour — Code of Criminal Proceedure 
(Act X of 1882), ss. 110, 118, 123. 

No Appoal lies to tho High Court from an order parsed by a District Magistrate under 
the provision.s of s. 123 of the Criminal Procedure Codj and on reference by the Magistrate 
confirmed by the Se.ssions Judge under the same section, requiring a person to be detained in 
prison, until he should provide security for his good behaviour. 

[879] In this cvLSQ a rule was issued under s. 110 of the Criminal Proce- 
dure Code by the Oniciating Magistrate of Patna, calling upon the appellant to 
show cause wliy ho should not be ordered to provide two good and sufficient 
securities in Rs. 50 each, and his own recognizance in Rs. 100 to be of good 
behaviour for three years. On cause shown the rule was made absolute under 
s. 118 of the Criminal Procedure Code, but the appellant was unable to pro- 
vide the necessary security. The Magistrate detained him in prison pending 
the orders of tho Sessions Judge. The latter passed the following order : “ The 
respondent, Chand Klian must give his own recognizance of Rs. 100, and find 
two securities in Rs. 50 each for three years, as required by the Magistrate 
whoso order is confirmed under s. 123 of tho Code of Criminal Procedure. 
Failure to comply will entail on tho respondent rigorous imprisonment not ex- 
ceeding three years until compliance.” Chand Khan appealed to the High 
Court. 

No one appeared to argue tho case. 

The Judgment of the Court (Prinsep and O'Kinealy, JJ.) was delivered 

Prinsep, J. — Wo think that no appeal lies in this case. Section 406 pro- 
vides expressly for an appeal on behalf of a person required by a Magistrate, 
other than the District Magistrate or a Presidency Magistrate, to give security 
for good behaviour, and tho law nowhere declares that any appeal shall lie in 
other cases of this class. Tho ordv''r moreover is not a conviction on a trial 
held by a Sessions Judge (s. 410), nor a sentence of the District Magistrate 
subject to the confirmation of the Sessions Judge (s. 408a), and, therefore 
under s. 404 no appeal would lie. 

Ajrijeal dismissed. 


* Criminal Appeal No. 253 of 1883 against the order of G. A. Grierson, Esq., Officiating 
Magistrate of Patna, dated the 26th April 1883. 



ORIENTAL BANK CORPN. V. BARER TEA Co. LTD. [1883] LL.R. 9 CaL 880 


[-=^18 G.L.R. 412=8 Ind. Jur. 81] 

[880] OBIGINAL CIVIL. 

The 18th March, 1883. 

Present : 

Sir Eichard Garth, Kt., Chief Justice and Mr. Justice. 

Cunningham. 

The Oriental Bank Corporation 
versus 

The Baree Tea Company, Limited. 

. Principal and Agent — Ma'naging Agent — Authority of Agent — Liability of 
Principal — Banker and Customer — Bills of exchange — 

Indorser and Acceptor. 

N. (& Co., the Managing Ag«nt9 of tho Raree Tea Company, had a general banking 
account with tho Oriental Bank Corporation, which account they wore allowed to overdraw on 
having tho overdraft properly secured. Under tho Articles of Association of the Baree Tea 
Company, N. & Co. had power to “draw, accept, endorse, iind negotiate on behalf of the 
Company all such cheques, promissory notes, drafts, etc., as should be necessary for enabling 
them to carry on the business of tho Company.” Purporting to act under this power N. & 
Co. drew a bill of exchange on tho Managing Agents of the Company, which was accepted by 
the latter, and endorsed by N. & Co., to the Oriental Bank Corporation, who credited tho 
amount to N. & Co.’s general account. The amount was drawn out by cheques drawn by 
N. & Co., personally, without reference to tho Baree Tea Company, and there was no proof 
that tho money had been applied for the purpo.scs of tho Baree Tea Company. 

Held, in an action by the Oriental Bank against the Baree Tea Company, that tho 
latter wore not liable on tho bills as acceptors. 

Two suits were brought by tho Oriental Bank Corporation, the indorsees of 
certain bills of exchange, against the Barco Tea Coinany, Limited, as acceptors, 
to recover the amount of the bills. From the evidence it appeared tliat Nicholls 
& Co., who (previously to tho month of February 1881), cjirried on the business 
of Bankers and Agents in Calcutta, had been appointed Managing Agents of 
the Baree Tea Company in 1874, and as such Managing Agents had power un- 
der the Articles of Association to “ draw, accept, endorse, and negotiate all 
such cheques, promissory notes, drafts, etc., as should be necessary for enabling 
them to carry on the business of the Company.” 

It appeared that for several years Nicholls & Co., had a general 
banking account with the Oriental Bank, and in [881] September 
1879 Mr. William Nicholls, the senior partner of the firm of Nicholls 
& Co., applied to the manager of tlie Bank for a loan to the Baree Tea 
Company. He showed the accounts and the Directors’ report of the Tea 
Company, stated to the Manager that the Company was in need of money to 
carry on its business, and, producing the Articles of Association, pointed out 
the passage abovaC quoted, giving the Managing Agents power to accept and 
draw bills for the purpose of the Company. The Manager agreed to advance 
the money, and advances were made by discounting bills to the amount re- 
quired. These advances were paid off by Nicholls & Co. No separate account 
was opened with the Baree Tea Co., the proceeds of the bills being credited to, 
and the amounts drawn debited in, the general accounts of Messrs. Nicholls 
&Co. 
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It ai)pearod from the l)ank books that Messrs. Nicholls & Co. were 
allowed to overdraw their account on haviny the overdrafts properly secured, 
and on the 2i2nd of April 1880, the amount overdrawn was Rs. 23,560-12-5, 
which amount was secured by the deposit of Government paper belonging to 
Nicholls A. Co., to the amount of Rs. 26.000. In this state of affairs, on the 
22nd of April, Mr. William Nicholls applied to the Manager of the Bank for a 
loan for the purposes of Die Bareo Tea Conijiany, Limited. The Manager 
agreed to give the loan, and tiio transaction was carried out as follows : — A bill 
of exchange for Rs. 15,000 payable “ to us or order ” three months after date 
was drawn liy “ Nicholls & Co.,” and directed “ to the Managing Agents, Baroe 
Tea Company, Limited, Calcutta.” Across the face of tfie bill was written, 
“accepted due 22-25tli July 1880. Nicholls and Co., Managing Agents, Baree 
Tea Com iiany. Limited.” This bill was endorsed by Nicholls and Co., to the 
Oriental Bank, was discounted by the Bank at the market rate of the day, and 
tlie proceeds Rs. 11,690-15-5 wore credited in the general banking account of 
Messrs. Nicholls Co. It has been stated above, that before this transaction 
the debit balance in the deposit ledger of the Bank was Rs. 23,560-12-5. After 
the transaction the <lobit bianco was stateil to be Rs. 8,869-13-0, being the 
difference between Rs. 23,560-12-5 and Rs. Jl, 690-15-5. After this date, the 
22n(l April 1880, the name of the Bareo ff^ea Company did not [882] a])pear 
in the books of the Bank ; and Mr. IIarj>er, the Bank Manager, stated, “the 
amount was drawn out by cheques by Nicholls and Co., personally, without any 
reference to the Baree Tea Co?npany.” The bill for Rs. 15,000 was never paid ; 
but was renewed from time to time by other bills drawni in a similar form and 
linally by the bills the subject-matter of the present suits, which were drawn, 
accepted and endorsed, on the 5th of February 1881. 

The Baiee Tea Company denied liability for the amount of the bills ; de- 
nied the authority of Nicholls Sc Co., to accept the bills so as to bind the 
Coini3any ; denied tliat the bills were drawn or accci)ted for the purposes of 
the Tea Company ; and alleged that the *bills, if endorsed, were worngfully 
endorsed for the purpose of securing debts of Nicholls <fcCo., duo to the plain- 
tiff Bank, and that the Bank had notice of such wrongful endorsement. The 
case was tried by WlIiSON, J., who on the 23rd of May 1882 delivered tlie follow- 
ing Judgment : - 

Wilson, J. — The plaintiff Ban-k in those two cases sues the defendant 
Company upon certain bills of exchange accepted on behalf of the Company 
by Nidiolls Si Co. By the Articles of Association, Art. 6, the managing agents, 
Nicholls and Co., had power “to draw, accept, endorse, and negotiate on be- 
half of tlie Company all such clieques, promissory notes, hoondies, drafts, 
Govoriirnent and other securities a*' shall be necessary for enabling them to 
carry on the business of the Compan>.” The bills in question were accepted 
by Nicholls & Co., professing to rcjiresent the Company, to secure advances 
which Nicholls & Co. said they required for the jiurposes of the Company. 
Several objections were raised to the plaintiff’s right to recover, some of which 
would require grave consideration, if il were necessary to decide upon them. 
But I do not think it necessary to deal with more than one objection, because 
that one seems to me tof be fatal. If Nicholls A’. Co., had authority to accept such 
bills as those sued upon, they could only have a right to do so for the purposes 
of the Company ; but I do not think it is open to the Bank in this case to say 
that the transaction was anything but a transaction with Nicholls. & Co., per- 
sonally. The consideration for the bills was not an advance to the - Company, 
or indeed any advance at all. [888] The Bank merely credited Nicholls &. 
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Co., in their general account with the amount of each bill, and that account 
was an overdrawn account, though the overdraft was, no doubt, secured. Suit 
dismissed with costs. 

The plaintiffs appealed. 

Mr. Branson and Mr. Hill for the Appellants. 

Mr. Branson, — The evidence shows that Nicholls k Co. kept the Baree Tea 
Company going when they were in great difficulties, and it is only fair to 
presume that the money raised by the Bank was applied for tho Company's 
benefit. The Managing Agents of the Company came to the plaintiff’s to ask 
for an advance on behalf of tlie Company. They had a clear right to draw and 
accept bills under tho Articles of Association, and tho Bank was not bound to 
see to tho application of the money. Mr. Harper’s evidence shows clearly that 
credit was given not to Nicholls k Co., but to the Baree Tea Company. 
Counsel referred to Gra]! v. Johnston (L. E. 3 H. L. 1). 

Mr. Hill on the same side contended on the evidence that there was no 
doubt that an advance was made by tho Bank, and that that advance was made 
to the Tea Company and not to Nicholls k Co. 'I’lie accounts showed that at 
the time the advance was made tlie Tea Company were in want of tho money. 
Nicholls k Go., had power to pledge the credit of tho Company, and tho Bank 
were satisfied that tliat was tho case. The Bank was not bound to look to the 
application of tlie money, nor was it aware that Nicholls k Co. were com- 
mitting a breach of trust, or a fraud on the Company — see Graij v. Johnston (L. 
R., 3 H. L., 1). Bven had the account with tho Bank been opened in the name 
of tho Tea Company, Nicholls k Co. as Managing Agents could have at once 
transferred tho money to their own account. As to tho form of the bills tho 
learned Counsel contended that they were the bills of the Tea Company not of 
Nicholls k Co. : see the rules of law referred to in Story on Agency, ss. 147 
and 154, and Lind ns v. Melrose (2 H. k N., 293 : S. (’. 4 »Tur. N. S., 488), and that 
it need not be expressed in words that they were made “by or on behalf of the 
[884] Company,” if there was sufficient to show that they were so made. He 
also contended that there was an exclusion of personal ability "seo Alexander 
V. Sizer (L. R. 4 Bx., 102). 

Mr. Pnqh and Mr. Trerehjan for the respondents were not called on. 

The following Judgments were delivered by tho Court, (Garth, C.J, and 
Cunningham, J.) 

Garth, C.J. — In these cases I entiiely agree with the Court below, and 
upon the same grounds. 

Both suits were brought to recover tho amount of certain bills of exchange 
from the defendants Company, which bills, it was alleged, had been drawn by 
Messrs. Nicholls Co., upon, and accepted by themselves as tho defendants’ 
Agents, and endorsed by Nicholls k Co. to the ])laintitTs Bank. 

Messrs. Nicholls k Co., were undoubtedly the Managing Agents of tho 
defendants Company and by the Articles of Association they were empowered 
as such Agents “to draw, accept, endorse, and negotiate on behalf of tho 
Company all such cheques, promissory notes, drafts, etc., as should be necessary 
for enabling them to carry on the business of the Company.” 

The bills in question were drawn by Nicholls & Co., upon the Managing 
Agents of the Baree Tea Company; they were accepted by Nicholls & Co., 
under the description “ Managing Agents of the Baree Tea Company.” They 
were payable to the order of Nicholls k Co., and endorsed by Nicholls & Co. to 
the plaintiffs Bank. 
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These bills were given in renewal of certain other bills, which were in a 
similar form, and the origin of them all was a bill for Bs. 15,000, dated the 
22nd of April 1880, drawn, accepted, and endorsed in the same way. The 
question wliether the plaintiHis can succeed in these suits admittedly depends 
upon whether they could have successfully sued the defendants upon the last 
mentioned bill. 

The defendants take two principal objections to the suit : first they say, 
that the bills were not accepted in such a form as to bind the defendants ; and 
secondly, that as a matter of fact, the [SSi] bill for Rs. 15,000 was not drawn 
or accepted for the purposes of the Company, and that it was not necessary for 
Nicholls ^ Co., to accept tliat bill to enable tliein to carry on the business of 
the Company. 

I agree with the learned Judge in the Court below, that it is not necessary 
to consider the first of those points, because 1 think that upon the plaintiffs* 
own evidence, the second point should be decided in the defendants’ favour. 

The question appears to mo to be one of fact. Was the bill for Bs. 15,000 
drawn and accepted for the purposes of the Company ? Or can we say upon the 
evidence that it was necessary for carrying on the business of the defendants’ 
Company that the hill should liave been negotiated ? 

Now the relations between the plaintiffs and Nicholls Co. at the time 
when the bill was drawn were as follows: — The plaintiffs were the private bank- 
ers of Nicholls it Co., who kept a current account there. The plaintiffs were in 
the habit of allowing Nicholls A Co., to overdraw their account, sometimes to a 
considerable amount ; and the latter had deposited with the plaintiffs Govern- 
ment securities to cover those overdrafts to the amount of Rs. 26,000. 

Nicholls & Co., were at this time engaged in a great variety of business 
transactions, and on tho 22nd of April 1880 they had overdrawn their account 
with tho plaintiffs to the amount of Rs. 23,560. A few days previously the 
balance against them had been Rs. 36,0Q0. 

.In this state of things Mr. Harper, the Manager of the Bank, tells us that 
Mr. Nicholls (of tho firm of Messrs. Nichols & Co.) stated to him that his 
firm wanted money to carry on the Baree Tea Gardens, and that they proposed 
to do, (what they liad done before on more than one occasion) namely, to draw 
a bill upon themselves as Agents for the defendant Company in tho form in 
which these bills wore drawn, and then to accept and endorse it to the Bank. 
To this Mr. Harper assented, and tho bill for Rs. 15,000 was negotiated. No 
money passed between tiiem upon the transaction, but the bill was entered in 
the usual way in the plaintiff's’ bill book, and Nicholls & Co., [ 886 ] were credited 
in their current account witii the plaintiffs with the amount of the bills, less 
discount. 

It is perfectly true, tlnit after this transaction moneys were from time to 
time drawn out of the plaintiffs’ Bank by Nicholls & Co., which it is probable 
that the Bank would not have allowed them to draw, b it for the fact of the 
proceeds of this bill having been placed to their credit. But it has not been 
shewn, that any of these sums were required for or expended upon the defen- 
dants’ Tea Garden, or were otherwise used for the purposes of the defendants' 
Company. 

The direct and immediate effect of the transaction, as the Bank well 
knew, was simply this; to reduce the balance due to them by Nicholls & Co., 
in their private current account by the sum of Rs. 15,000 less discount ; and 
if Nicholls & Co., had failed the next day, as indeed they did not long after- 
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wards, the effct of the transaction would only liave been to pay off the private 
debt to the Bank of Nicholls A Co., and the defendants* Company could have 
derived from it no benefit whatever. 

Even if the Bs. 15,000 had been paid into the hands of Nicholls & Co., 
nstead of being applied by the plaintiffs in dicharge of Nicholls & Co.*s private 
debt to them, I much doubt whether the defendants would be liable to pay the,* 
amount of the bills, unless it could be shewn, which it certainly has not been * 
in this suit, that the money was really required for the purposes of the defen- 
dants* Company. If the defendants could be fixed with liability to the Bank, 
by Nicholls and Co., by merely infomiing the Bank that they required money for 
carrying on the defendants' gardens^ it seems to mo, that it would have been 
in the power of Nicholls and Co., to raise any sum of money they pleased upon ^ 
the defendants* credit, without applying, or intending to apply, a single rupee 
of it for the defendants* benefit. 

I entirely agree with the lower Court that the defendants are not liable 
upon the bills in question, and I think that these appeals should he dismissed 
with costs on scale 2. 

Cunningham, J. — I concur in dismissing these appeals. The question on 
which the case depends is, whether the circumstances under which the bill 
for Es. 15,000 was given to the Bank were [887] such as to entitle the Bank to 
look to any one but Nicholls and Co., for their satisfaction. I think that the 
Court below rightly held that the Bank could hold no one but Nicholls 
and Co., responsible. Nicholls and Co., were in the habit of advancing funds 
for the Bareo Tea Company, of which they were Agents. These advances were 
made from their general balance at the Oriental Bank, and this balance was 
kept up by largo overdrafts, partially secured, which the Bank allowed Nicholls 
and Co. to make. It was also kept up by the proceeds of bills, which Nicholls 
and Co. drew on the Company, and tliernselves accepted as Agents to the 
Company. These bills wore discounted by the Bank, and the proceeds went to 
reduce Nicholls and Co.*s overdrawn * account. It is true that Mr. Harper 
says that Mr. Nicholls told him on one occasion when a bill was thus discount- 
ed, that the money was required for carrying on the Baree Tea Company, and 
that his firm had made advances to the Company ; and on the occasion when 
the bill for Bs. 15,000 was given, he said “ that ho wanted another discount 
to carry on the Baree Tea Gardens.** That, thereupon, the bill was discount- 
ed, and the proceeds placed to Nicholls and Co.*s credit ; but I do not think 
that this justifies the Bank in liolding the Baree Tea Company responsible, or 
that a bill so drawn and so employed could bo properly regarded as falling 
within the scope of Article 56 of the Company’s Articles. That article em- 
powers the Agents “ to draw, accept endorse, and negotiate on behalf of the 
Company, all such cheques, promissory notes, hoondies, drafts. Government and 
other securities as shall be necessary for enabling them to carry on the busi- 
ness of the Company.*’ I do not think that this empowered them to accept 
bills drawn on the Company with a view that the proceeds should be placed 
to their general account, and that from that general account advances should 
be, from time to time, made to the Company. The arrangement had the effect, 
as my Lord has pointed out, of exposing the Company to lose the entire bene- 
fit of the bill in case of Nicholls and Co.*s failing before any further advances 
were made by them to the Company. Article 56 does not, in my opinion, 
contemplate any such arrangement, but merly the drawing and accepting of 
bills in the ordinary transaction of the Company*s business. 

[ 888 ] The case of Oi'ay v. Johnstmt (L. B., 3 H. L., 1), has been much in- 
sisted on as justifying the appellants* contention ; but that case merely defined 
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tho circumstances whicli will justify a bank in refusing to honor a customer's 
cheque, that customer being an executor. In fact, Lord WestuuKY'S remarks 
seems to mo to go strongly against the Bank, “it has been very well settled, 
that if an executor or trustee, who is indebted to a banker, or to another per- 
son, liaving the legal custody of tlio assests of a trust estate, applies a portion 
of them in tho payment of his own debt to tlie individual having that custody, 
tlie individual receiving the debt has at once not only abundant proof of the 
broach of trust, but participates in it for his own personal benefit.” 

In the present instance, when the bill was discounted, the Bank was in 
custody of funds which Nicholls and Co. held to tho Bank’s knowledge in 
trust for the Company ; and being so in custody, it received partial payment 
of its own debt from Nicholls anri Co. out of those funds, and tlius it seems to 
me, fell within the scope of Lord Wkstbuhy's remarks. 

Appeal dismissed. 

Attorneys for the Appellants : Messrs. Bairoin d Orr. 

Attorneys for tlie Respondents: Messrs. Ilarr/ss d Co. 


[9 Cal. 888 12 C.L.R, 974^^8 Ind. Jur. 88 ] 

ArPKLLATE CIVIL. 

The Oth Ai)rih IHH3. 

Present: 

Mr. Justice Mitter, and Mr. Justice Wilkinson. 


Sitanath Koer and others Defendants 

versus 

Land Mortgage Bank of India Plaintiffs. " 


Ilhidn law, nl ieuatiou —Mitakshara- — Mortgage htj father — TAabilitij of 
sons not made j)ariies - -Civil Ptocednre Code (Act XIV of 1882), s. 283. 

The Tj Rank advanced money to C, a Hindu governed by the ^litakshara school of law 
upon mortgage of ancestral properly. N, who was stated to be C”.s only .son, joined in the 
mortgage. Subsequently tho Rank obtained a decree against C au'^ S for the amount due 
on the mortgage. On attempting to sell the mortgaged property other sons of C objected. 
This objection was allowed, and the mortgagees referred to a regular suit. 

[889] They then sued all the sons of C to establish their lien on tho mortgaged property. 
Held, that the suit was maintainable under s. 283 of tho Civil Procedure Code. 

Nutlico Lall Chowdhry v. Shoukce Lall (10 B. L. R., 200) ; and Mussamut Dhaee v. 
Hurry Prasad (unreported) , distinguished. 

• Appeal from Original Decree, No. 120 of 1881, against th© decree of Baboo Mohendro 
Nath Bose, Subordinate Judge of Tirhoot, datep the 14th February 1861. 
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This was a suit for a declaration that certain property, which had been 
mortgaged to the plaintiifs, was charged with tlie plaintiffs’ lien, and was liable 
for the full amount of their claim, and for sale. 

It appeared that on the 7th of April 1873 the plaintiff Bana advanced 
the sum of Rs. 10,000 to one Chundermun Koor, a Hindu governed by the 
Mitakshara school of law, his son Singheswar Koer joining in the mortgage 
upon the security of a mouzah called Ababakerpore. The mortgage-deed, 
which was in the English form, contained a recital, that the mortgagor was 
subject to Mitakshara law, and that Singheswar Koer was his only son. On 
the 13th of June 1873 the plaintiff Bank obt.i.ined a decree for the amount of 
the loan, with interest and costs, making the mortgaged property liable in 
satisfaction. The Bank then sought to execute the decree by sale of the 
mortgaged property, but five other sons of Chundermun Koer (in the present 
suit the defendants 1 to 5) objected to the sale on the ground that as members 
of the joint family they were equally interested with Chundermun and Singhes- 
war in the ancestral property which had been mortgaged without their con- 
sent or permission. This objection was allowed on the 19th of November 
1878, the Judge holding that the joint and undivided interest of the sons 
other than Singheswar was not liable to attachment and sale in execution, and 
referring the plaintiff Bank to a separate suit to enforce their lien. 

The plaintiff Bank now sued all the sons of Chundermun, alleging that 
they (the plaintiff Bank) were entitled to recover jointly and severally from 
all the defendants and from the mortgaged property all moneys then duo, or 
to become due, under the decree on the following grounds : (l) that the 
property mortgaged was not family property; (2) because the debt covered by 
the [8993 mortgage-bond and the decree was a proper and valid debt for 
which Chundermun Koor, the father and manager, could legally pledge the 
property ; (3) because the defendants were the heirs and legal representatives 
of Chundermun Koor, and had inherited from him property far exceeding in 
value the amount due to the plaintiff Bank ; and (4) because the plaintiff Bank 
were entitled to protection as honU fide mortgagees without notice of the 
claim of the defendants 1 to 5. The defendants pleaded tliat the suit was 
barred under ss, 13 and 43 of the Civil Procedure Code. It was proved that 
before the loan the Manager of the plaintiff Bank had made enquiries as 
to the family of Chundermun Koor, and that the fact that there were other 
sons than Singheswar was concealed from him. The Subordinate Judge gave 
the plaintiff Bank a decree, declaring that ’the entire mortgaged property was 
liable to satisfy the debt duo to the Bank, and that if it was not suflUciont 
the other properties of the defendants should be* liable. 

The defendants appealed to the High Coui’t. 

Baboo Mohesh Chmider Ghowdhry and Baboo Doorqa Dass Dutt for the 
Appellants. ^ 

Baboo Dwarka Nath Mookerjee and Baboo Kaahi Kant Sen for the 
Respondents. 

The Judgment of the Court (Mitter and Wilkinson, JJ.) was 
delivered by 

HittePi J. — The appellants before us are the five sons of one Chundermun 
Koer, viz,, Silanath Koer, Gopinath Koer, Hera Lall Koer, Hurbuns Narain 
Koer, and Rughoobuns Narain Koer; and Mussamut Amilbutee Thakooranee, 
widow of Chundermun Koer, Ilurbuns Narain and Rughoobuns Narain 
Koer are said to be minors. It was also stated in the course of the argument 
that the first four sons are at present adults, and were also adults on the 7th 
April 1873, when the mortgage bond, the origin of the present suit, was 
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executed. Thisro is some evidence in support of that statement. The lower 
Court has not expressed any opinion upon it, but we may take it as a fact 

1 )roved tliat they were adults on the 7th April 1873. It appears that this bond 
!891] of the 7tli April 1873 was oxociitecl by Chundennun Koer and his eldest 
son Sinf^lioswar Koer, wlio was the defendant No. 6 in the lower Court, but 
wdio has not joined in the appeal which has been preferred to this Court. In 
this bond, wiiich was for Ifs. 10,000, a property named inouzah Ababakerpore 
Kowahi was liypotliecated as collateral security for the loan. A suit was 
brought afiainst Cluindormun Koer and Sin^’lioswar Koer, the executants of 
the ))ond, and a decree was obtained on the lOtli Juno 1877. After this decree 
was passed, Chundennun died. Then the decree-holder applied for the execu- 
tion of til is decree as^ainst Sin^heswar Koer and the appellants, other than the 
widow of Cliunderniiin, as reiiresentatives of the deceased Chundermun. An 
objection was made Mial. the aiipellants, other than the widow of Chundennun, 
wore not his lej^al reiiresentatives. Thereupon the decree-holders, the respon- 
dents before us, witlidrew their application to proceed af^ainst the appellants, 
other than t he widow of Chundermun, as the lof^al representatives of latter. The 
rnortf^af^ed propei ty havinj^ been attached on the 23rd June 1878, a petition 
was filed by the .-ippollants, who are the sons of Chundermun, to the effect that 
their interest in the mort;fa^*ed property could not be sold, inasmuch as they 
were not pait ies to the orij^inal mort.t;af^e transaction of the 7th April 1873. 
On the 19th Novciinhor 1878 the execution Court being of opinion that the 
objection was valid released their interest in the mortgaged property from 
attachment, a,nd the present suit was brought by the Kand Mortgage Bank of 
India, the decree- holders in that proceeding, on the 17th of November 1879. 
They pray that it may be declared that in spite of the objections taken by the 
defendants Nos. 1 to 5 the entire mortgaged property mentioned above is 
charged with the plaintift's’ lien, and is liable for the full amount of the plain- 
tiffs’ claim under the aforesaid mortgaged bond ; and (2) that the defendants 
Nos. 1 to f) may be declared by the Court liable to pay severally or jointly 
with defendants No. (5 all the amount due up to this time, and also the 
amount which may be duo in future to the iJaintiff Bank according 
to the conditions laid down in the decree dated 13th June 1877. There 
are other prayers in the iJaint, ])utit is not necessary to refer to [892] them. 
The defendants in their written statement allege that the original loan transac- 
tion was not for the henclit of the family, and that their shares in the family 
property were, therefore, not liable for the debt, and for the same reason they 
alleged that they were not also iiersonally liable. This was their statement 
on the merits of tlie plaintiffs’ claim, but tliey urged two objections against the 
maintenance of the suit : (1) that the present claim was barred under s. 13 
of the Procedure Code, iJiej c having been already an «adjudication of the cause of 
action u])on which the suit was brought; (2) that the claim of the plaintiffs 
was barred by the law of limitaticu. The lower Court, overruling all these 
objections, has awarded a decree in favour of the plaintiffs in those terms : 

“ That the suit be deert^ed in favour of the plaintiffs, and it being proved that 
the entire mortgaged property, 7.^?., Mouzah Ababakerpore Xowahi, is ancestral 
property, the same is liable for Ks. 1(5,859-13-9, being the amount of decretal 
money, principal with interest, ujj to date of suit, and further interest from the 
date of suit up to the date of realisation under the terras of the decree dated 
13th June 1877 : and that in case of the entire amount not being realised there- 
from, the nersons and other property of the defendants shall be held liable for 
the remaining portion of the debt. ” Against this decree Singheswar Koer 
has not appealed, and it must therefore stand as against him. We have no 
jurisdiction to go into the (luestion whether it was a correct decree against him 
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or not. We have only to deal with the appeal of the appellants before us. It 
was contended on their behalf that this suit was not maintainable, that it was 
based upon a cause of action upon which a suit had been brought and 
disposed of, that there was no separate cause of action upon wliich this suit has 
been brought, and that, although it was urged that the a])pollantB were not 
parties to the suit which was brought upon tlie bond and decreed on the 13th 
June 1877, still, if they were jointly liable with the executant of tlie bond 
a second suit would not lie against them, the cause of action having been 
exhausted in the first suit. In support of this contention two cases have been 
cited before the case of Nuthoo LaLl Choi' Uirij v. Shoukae Lall (10 13. L.K., 

200), [ 893 ] and the case of Mnssamut Dhaee v. Hurry Prasad, an unreported 
decision of this Court dated 22nd March 1882. Tlie whole of this contention, it 
seems to us, is based upon a misapprehension as to the nature of the plaintiil's' 
claim. We are of opinion that the present suit was maintainable under the 
.provisions of s. 283 of the Civil Procedure Code. It has been already stated 
that in execution of the decree dated 30th June 1877, the whole of tJie mort- 
gaged property was attached. Thereupon an objection was preferred by the 
sons of Chundermun other than Singheswar Koer. That objection (as the 
execution Court distinctly says) was disposed of under s. 280 of tlie Code, and 
it appears to us from tlie statements made in tlie petition by whicli that objec- 
tion was first preferred that it properly came within the purview of ss. 278 
to 282. l^ow s. 278 says : “If any claim be preferretl to, or any objection 
be made to the attachment of, any property attached in execution of a decree, on 
the ground that such property is not liable to such attachment, the Court shall 
proceed to investigate the claim or objection.” In this case their contention 
was that the property attached in execution of the decree, dated 10th June 
1877, was not wholly liable to sale in execution of that decree. Then s. 280 
says, after providing for other cases which have no application to the present, 
that if upon the said investigation the Court is satisfied that, for the reasons 
stated in the claim or objection, the property attached was in the possession 
of the judgment-debtor, partly on hi*j own account and partly on account of 
some other person, the Court shall pass an order for releasing the iiroperty 
wholly, or to such extent as it thinks fit, from attachment. In this case, as 
we shall presently show from the judgment of the execution Court, it 
was found that the property attached was partly in the possession of the 
judgment, -debtor and partly in the possession of the claimants — in 
fact that it was a joint-family property .belonging to the father and the 
son ; and the sons being objectors the Court found that it was partly in the 
possession of the father and partly in that of the sons. Having found, that 
fact the Court released the interest of the sons from attachment under s. 280. 
That being so the plaintiffs were entitled to bring this suit under s. 283. In 
order to show [ 894 ] that this was really the nature of the proceedings in the 
execution Court, wo have only to glance at the ]3oints decided by that Court. 
The proceeding is to be found at page 42 of the paper book. After stating the 
questions that were to be determineil in that proceeding, the Court said : 

“ Whether the act of the father was or not valid is not, however, a question 
that can be tried in this summary case like the claim preferred under s. 278 of 
the Procedure Code by third parties to property attached in execution of a 
decree. “ The Court has to try such claim, and see whether the property 
belongs to such third party, and to release it from attachment and sale if it is 
found to belong to him and to be in his possession ; so upon the objections of 
the sons of the mortgagor in this case, the Court must see whether the property 
mortgaged is ancestral and the sons w^ere in conjoint possession, and if they 
were, whether they should not have the share claimed by them, the extent of 
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which is not disputed, exempted from attachment and sale." Then the learned 
Subordinate Judge further said : '*1 cannot enter into the question of the 

validity, or otherwise, of the mortgage summarily,” and so on. After coming 
to the conclusion that the mortgaged property was in the joint posses- 
sion of the father and the sons he allowed the claim, and declared that the 
share claimed was to bo exempted from attachment and sale. Then, there is a 
further declaration at the end of the order to the effect that, ** if the decree- 
holders have any lien on the shares released by virtue of the hypothecation of 
the said shares having been included in their bond, they must sue to enforce 
the same by a suit against the objectors.” It is, therefore, quite clear that the 
present suit was brought under s. 283 of the Civil Procedure Code. That 
being so, the cases cited have no sort of application to the present. In the case 
of Nuthoo LalL Chowdhry v. Shouke-e Lull (10 13. L. E., 200) the facts were 
these : A bond was executed by two persons named Domun Lall and 
Bhowani Pershad in favour of the plaintiffs in that case. In that bond 
they hypothecated their share of a certain property, and a decree was 
obtained against Domun and Bliowani Pershad declaring [893] their shares 
in tlie hyi^othecated property to be liable for the satisfaction of the 
mortgage debt. In execution of that decree their shares wore brought 
to sale, and a part of the money decreed was realised. These facts are 
thus stated by Chief Justice CoucH in his judgment. It appears that the plain- 
tiffs executed that decree, viz., tlie decree which they obtained against Domun 
and Bliowani Pershad, “ and according to the statement in the plaint in the 
present suit, they sold the right and interest of the two persons named in it, 
still, in the execution of the decree, treating it as an instrument which had 
pledged the shares of those two. They recovered the sum of Es. 7,435, and 
now, instituting a suit on the 3rd of December 1870, they say : “ Since the 
decree was not against all the defendants, the whole of the mortgaged property 
in which the second party defendants held a share, was not put up to sale, 
but the fact is, that there being community of interest, the loan was taken, 
and mortgage concluded alike by all defendants ; hence all of them are jointly 
liable to your petitioners, and the entire property ought to be hold liable.” 
In that case, therefore, the plaintiff's having obtained a decree by which the 
shares of the two persons who were the executants of the bond were rendered 
liable, and liaving, in execution of that decree sold these shares, brought a 
second suit for the purpose of extending tho operation of that decree on the 
ground that the original loan that was taken by Domun and Bhowani Pershad 
was taken not on behalf of themselves only, but on behalf of themselves and 
the remaining members of the joint Hindu family of which they are the 
mernlbers. Et was hold that such a suit would not lie, and that conclusion 
was arrived at upon the ground that either the original bond was executed by 
these two persons alone, or that it was executed by these two persons as 
managers of the joint family ; if executed by these two alone no suit would 
lie against tho others ; if executed by them as managers then all tho other 
members were liable jointly, but the creditors having elected to sue some of 
the joint-debtors only, were not entitled to bring anotl^.^r suit against those 
left out in the first suit. That is not the nature of the present suit. It is 
not the sole object of this suit to make the appellants before us liable on the 
original cause of action. So far as the [896] plaint contains a prayer to that 
effect, it is no doubt liable to objection ; but so far as it is a suit to have it 
declared that the mortgaged property is liable to be sold in execution of the 
plaintiff ’.s decree, it comes under s. 283. That section says : The party 
against whom an order under s. 280, 281, or 282 is passed, may institute a 
suit to establish the right which he claims to the property in dispute, but 
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subject to the result of such suit, if any, the order shall be conclusive. Here the 
decree-holders have brought this suit to establish the right that they are 
entitled to sell the mortgaged property in execution of the decree they have 
already obtained upon the original cause of action. Therefore the decision in 
Nuthoo Lall Ckowdhry v. Shoukee Lall is not applicable to the facts of the 
present case. The other case cited is entirely based upon the decision in the 
case of Nuthoo Lall Chowdhry v. Shoukee Lall, It may be observed, how- 
ever, that in this last case the learned Judges make this observation : " We 
do not wish to be understood to hold that in a suit properly brought the 
mortgagee cannot obtain an order from the Ctmrt declaring that as a son in a 
Mitakshara family, a person in the position of the defendant might not be 
liable for debts lawfully incurred by his father. That is not, as we understand 
it, the present case and the nature of the claim now made. The original 
mortgage bond, we observe, is not on the record, but so far as we can gather 
from the terms of the plaint and from the counter-objection made by the 
decree-holder in execution of his decree, we learn that the mortgagee throughout 
regarded this transaction as being one in which the father alone was concerned, 
and in which he sought to obtain payment of his debt out of property which 
belonged exclusively to the father.*’ This observation at once shows that this 
case is clearly distinguishable from the present. We are, therefore, of opinion 
that so far as this is a suit under s. 283 it is not barred as res judicata. 
That being our view upon the question of res judicata the question of limi- 
tation as a matter of course falls to tlie ground, for the limitation laid down in 
respect of suits under s. 283 is one year from the date of the order, 
and the present suit was admittedly brought within that period. Therefore, 
we need not discuss the questions that have been raised in this appeal, viz,^ 
[897] whether this was a suit to enforce the original mortgage lien, or to make 
the defendants liable for money had to their use. The next question is, 
whether under s. 283 the plaintilfs in this case have established their right to 
have the whole of the mortgaged property sold in execution of the decree obtained 
against the appellants’ father, and» the solution of this question depends 
upon the solution of another, viz., whether or not the original mortgage bond 
of 1873 is binding upon the sons. It has been already stated that four o{ these 
appellants were adults at the time when this bond was executed. Several cases 
have been cited before us in ordet to establish this proposition of law, viz,, 
that whore there are adult sons, the father, even in case of necesssity, has no 
right, without the concurrence of these .sons, to deal with the ancestral 
property. So far as this proposition goes it has been well established by decided 
oases, and we are bouqd to hold that the adult sons are not concluded by a 
transaction to which they are not parties, unless their assent to it, express or 
implied, is proved. It may be mentioned here that one of the questions at issue 
between the parties was, whether the mortgaged property was ancestral or not. 
The plaintiffs stated that it was the self- acquired property of Chunderman. 
The lower Court has found against the plaintiffs upon this point, and there is 
no appeal against that part of the judgment. We must, therefore, take it that 
it was ancestral. But having regard to the circumstances, to which we shall 
presently refer, it seems to us that, although there was no express consent by 
the sons, there was clear evidence of implied consent on their part to the trans- 
action of 1873. (His Lordship then considered the evidence as to this point 
and continued). We consequently come to the conclusion that the mortgage 
of the 7th April 1873 was a valid transaction binding upon the whole of the 
family. The widow has no locus standi in the case, unless a partition of the 
family property be decreed. Therefore, we need not tajie any notice of the 
widow, so far as the question of consent is concerned. The plaintiffs have 
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ostablisliod tlioir right to sell tlie inortgagorl property. That being so, so far as 
the lower Court’s decree declares that right it is correct ; but tlien that decree goes, 
further and declares that all the defendants are personally liable. It does 
[893] not appear to us upon what ground that part of the decree is based. 
That part of the decree must, therefore, be set aside. Although we set aside 
that part of the decree of the lower Court, having regard to the unjustified 
opposition on the part of tlip apijellants, we tliink that they ought to be made 
liable for the costs of the iihiintilfs. The plaintiffs’ suit will, therefore, be 
decreed in the manner stated above against all the defendants with costs in 
both Courts. 

Appeal allowed. 


NOTES. 

[ Tn the following cases, it ha.s been hold that vvlien the sons arc not parties to the suit 
against their f.ithor, the creditor may sue them in another suit (1007) ‘20 All., 644 ; (1899) ‘21 
All., .'101 ; (18.SH) 11 !\r.id., U-'l, or proceed against th(‘ir iuterest.s in execution, 1‘2 Mad.. 142 ; 

9 Cal., :1H9 ; 20 (^al., ;.1‘2H. 

Tn this case, the creditor at first pursued the latter oxmr.so, and when in execution ho 
proceeded against the interests of the sons, he was confronted with their objections which 
wore upheld. 'Flic suit suhseqiieiiLly brought by him against them was held by the Court not^ 
barred, boiiig one expressly allowed by the (hvil lh*oeedure Code in the circumstances. The 
Court did not decide on the general right of the creditor to bring a separate suit against the 
sons. These views found support iii 7 Mad., 29.5 (297) ; 8 Mad., 870 (378) ; 22 All., 307 (310) ; 
23 Cal., 302 (309). 

As regards the adult son, see also (1882) 4 All., 309 ; 9 Cal. 195, at 501.3 

[9 Cal 898 13 C. L. R. 11 8 Ind. Jur. 89] 

APPELLATR CIVIL. 

The loth April, lS8S. 

Present : 

Mh. Justice Cunningham aNd Mr. Justice Maclean. 


Kashi Nath Dassand another Defendants 

verma 

llurri h ur Mookorjee Plai ntift'. " 


Evidence Act (L of s. 0'^ — Evidence contradicting docnincnt- - 

‘ Mortgage —Conditional sale. 

It does not necessarily follow from s. 92t of the Evidence Act that subsequent conduct and 
surrounding circumstances may not be given in evidence for the purpose of showing that what 
on the face of it is a conveyance is really .i mortgage. This rule turns on the fraud which is 
involved in the conduct of the person who is really a mortgagee, and who sets himself up as an 
absolute purchaser, and the rule of admitting evidonce for the purpose of defeating this fraud 
would not apply to an innocent purchaser without notice of the c^dstence of the mortgage, 
who merely bought from a person who was in possession of title deeds and was the ostensible 
owner of the property. 

This was a suit to establish the plaintiff’s right to certain land. The plaintiff 
alleged that the defendant Kashi Nath Dass had conveyed the land in question 

* Appeal from Appellate Decree, No. 2280 of 1881, against the decree of Baboo Radha 
Kishna Sien, Additional Sub- Judge of Hooghly, dated the 5th September 1881, affirming the 
decree of P. M. Bannerjee, Munsif of Howrah, dated the 30th September 1880. 

t[s. V. supra 9 Cal., 529.] 
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to the second defendant Jadu Nath Dass, from whom the plaintiff purchased. 
The defendant Kashi Nath Dass pleaded that the deed executed by him 
in favour of Jadu Nath Dass, though it purported to be a kobala, was in fac.t 
a deed of conditional sale. At the hearing the Munsif refused to admit 
evidence to show that tho transaction between Kashi Nath and Jadu Nath was 
really a mortgage [899] and not a sale, considering tliat such evidence was 
inadmissible under &. 92 of the Evidence Act, and gave the plaintiff a decree. 
The Subordinate Judge took the same view and confirmed the Munsif 's 
judgment. 

The defendants appealed to the High Const. 

Baboo Rash Behary Ghose and Baboo Jorjfsh Chunder Banerjee for tho 
Appellants. 

Baboo Gopal Lall Milter for the Bespondont. 

Tho Judgment of the Court (CUNNINCJHAM and MACLEAN, JJ.) was 
'delivered by 

Cunningham, J, — The point raised in this appeal is that the Court below 
was in error in holding that the defendant was not entitled to plead, nor was 
the evidence tendered by hi in admissible to show that the document mentioned 
4n the plaint as a deed of purchase was only a security for money. There has 
been some wavering of opinion at different periods among tho Courts in this 
country as to the law of evidence on this point. The law for some periods 
was laid down, so far as concerned this Court, by the Full Bench Kuling in 
Kashi Nath Chatterjec v. Chandi Charan Banerjee (B. L. R., Sup. Vol., 383 : 
5 W. R., 68), in which it was licld that, though evidence of a contemporaneous 
oral agreement was inadmissible to show that a document purporting to be an 
absolute conveyance was only a mortgage, yet that evidence might bo given of 
tho facts of the case, and of tho subsequent conduct of the parties in order to 
show that this was tlie case. 

After the passing of the Evidence Act it was held by some learned Judges 
of this Court tliat the Full Bench Ruling was no longer a correct exposition of 
the law. That view, however, was called in question in a decision of the 
Bombay High Court, Baksu Lakshnian v. Govinda Kanji (J. L. R., 4 Bom., b94), 
in which case the learned Judges held, with reference to the doctrine prevalent 
in the English Courts as to fraud, that on this ground it was open to the 
parties to a document, and those who claimed under them, to sliow by subse- 
quent conduct and by various circumstances of the case that the [900] docu- 
ment was not a conveyance but was a mortgage. This view lias subsequently 
been accepted by tho Chief Justice of this Court and MiTTEii, J., in Hem 
Chunder Soor v. Rally Churn Das (1. \j. R. 9 Cal., 528) in which case the Chief 
Justice laid down the same doctrine as was afllrrned in the Full Bench Ruling 
in Kashi Nath Chatterjee v. Chandi Chum Banerjee (B. L. R., Sup. Vol., 383 : 5 
W. R., 68), as being still tho correct exposition of the law, and in which he 
expressed his general concurrence in tho views of the Bombay High Court, as 
expressed in Baksu Lakshrnan v. Govinda Kanji (I. L. R., 4 Bom., 594). 

We think, therefore, that the decision of the Court below in this case 
must be set aside ; and that it does not necessarily follow from s. 92 of the 
Indian Evidence Act that subsequent conduct and surrounding circumstances 
may not bo given in evidence for tho purpose of showing that what on the 
face of it is a conveyance id really a mortgage. 

In applying this doctrine, however, it must be recollected that the rule 
turns on the fraud which is involved in the conduct of the person who is really 
a mortgagee, and who sets himself up as an absolute purchaser ; and that the 
rule of admitting evidence for the purpose of defeating this fraud would not 
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apply to an innocent purchaser without notice of the existence of the mortgage, 
who merely bought from a person who was in possession of the title deeds 
and was the ostensible owner of the property. 

We must, therefore, set aside the decision of the lower Appellate Court 
and remand the case to the learned Judge for trial with reference to the above 
observations and the ruling of this Court and the Bombay High Court on the 
subject. 

Costs to abide the result. 

Appeal allowed and case remanded, 

NOTES. 

[ See the Notes to 9 Cal. 528 supra, ] 


[-=18 C.L.R. 480] 

[901] ORIGINAL CIVIL. 

The 3rd March, 1883, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Cunningham. 

G. Stephen Olio of the Defendants 

versus 

C. N. Stephen Plaintiff. 


Act XL of 1858, s, 3 —Minor — Certificate of administration — Majority — 
Majority Act (FX of 1875), s. 3, 

A cortificato of guardian.ship under Act XL of 1858 takes effect not from the date when 
it is applied for, nor when an order granting it is passed, but from the date when it is actually 
issued. Therefore where an application for a certificate was made in 1877, and an order 
granting it was passed in December 1879, but the certificate was not issued until December 

1881, Held, that the minor, in respect of vshose property the certificate was applied for, who 
had between the date of the application and the issue of the certificate attained the age of 18 
years, and signed a promissory note, was not entitled to take advantage of a. 8 of the Majority 
Act, 1875, and set up the plea of minority as a defence to a suit on '^hc note. 

This was an appeal from a decision of WiLSON, J., dated the 2dth of March 

1882. The suit was brought to recover the amount due on a promissory note 
executed on the 27th October 1880 by the appellant, together with two other 
persons. The appellant was born on the 7th of April 1861. In 1877 his father 
applied to the Dacca Court for a certificate of administration to his property, 
under s. 3 of Act XL of 1858. On the 10th December 1879 the Judge made 
an order granting the certificate ; but it was not issued until the 10th of 
December 1881 which was the date it bore. 
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The only question in this appeal was whether the plaintiff was or was 
not a minor at the time he executed the note. WILSON, J., held that he was 
not then a minor. The judgment is reported in I. L. E., 8 Cal., 714. 

Mr. T, A. Apcar for the appellant. The decision of this question 
depends on the date from which a certificate granted under Act XL of 1858 
takes effect. If it can be said to take effect from the date it is applied for, the 
appellant, instead of attaining his majority at 18, would come under the provi- 
sions of s. 3'“ of the Majority Act 1875, and would be a minor until ho was 
21 ; but if it only has effect from the date of fhe order granting it, or from the 
date it [902] is issued, then tlie appellant was no doubt of age when this note 
was signed. The learned Judge in the Court below seems to have been under 
the impression that the appellant attained the age of 18 years between the 
date of the order granting the certificate and its actual issue, but that was not 
so ; ho attained the age of 18 years before the order granting the certificate. 
My contention is, however, that tlio certificate when granted is to bo taken as 
dating back to the time of the application for it, as being the time at which 
the applicant may bo said to have a right to it. Pending the a])plication, 
therefore, it is submitted ho would remain a minor for all purposes. The case 
of Chunee Mnl Johary v. Brojo Nath Hoy Choirdhry (1. L. E., 8 Cal., 9G7), was 
referred to. 


Mr. Trevelyan for the respondent contended, that the more fact that an 
application for a certificate was))onding could not alter the period at which the 
minor would attain majority. The appellant ceased to bo a minor when he 
attained 18, «and after that the issuo of a certificate would not be of any effect 
so as to make the Majority Act applicable to him, aiid so alter his status from 
one of majority to one of minority. The case of Monsoor AU v. Hamdijal (3 W. 
E., 50) was referred to as to the effect of s. 20 1 of Act XL of 1858, and also 
Wilberforce on Statutes 48, and Maxwell on Statutes 73, to show that express 

words would be needed to take away vested rights. 

* 

Mr. Apcar in reply. 

The Judgment of the Court (Gaiith, C.J., and CUNNINCJHAM, J.,) was 
delivered by 

Garth, C.J. — The defendant No. 3 is the sole appellant in this case, and 
the only ground of appeal is, that at the time when the promissory note was 
given, he, the defendant No. 3, was a minor. 


The facts wore these : The defendant No. 1 is the father of the defendant 
No. 3, and it appears that in September 1877, before the defendant No. 3 had 
attained the ago of 18 years, the defendant No. 1 petitioned the District Judge 
of Dacca for a certificate of administration (under s. 3 of the Minor’s Act XL 
of 1858) to the property of the defendant No. 3. 

• [Soc. 3 : — Subject as aforesaid, every iidnor of whose pcr'?on or property a guardian has 
boon or .shall bo appointed by any Court of Justice, and every 
Age of majority of per- minor undur the jurisdiction of any Court of Wards, shall, not- 
Hons domiciled in Briti.sh withstanding anything contained in the Indian Succession Act 
India. (No. X of 1865) or in any other enactment, bo deemed to have 

attained his majority when he sh.ill have completed his ago of 
twenty-one years and not before : Subject as aforesaid, every other person domicil^ in 
British India shall be deemed to have attained his majority when he shall have completed 
his age of eighteen years and not before.] 


Person under the age of 
18 years to bo held minors 
for the purposes of this Act. 


t [Sec. 26 : — For the purposes of this Act, every person shall bo 
hold to Ijc a minor, who has not attained the age of eighteen 
years.] 


4 OAL.— 167 
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[903] On the 10th of Doconibor 1879 the .fudge made an order for a 
certificate of administration under that Act, and on the 10th December 1881 
the certificate was issued. 

But meanwhile, between September 1877 and the 10th of December 1879, 
when the Judge made the order, the defendant No. .3 had attained the age of 
18 years ; and the note in question was given on tlie 27th of October 1880, 
before the certificate was issued. 

Tri this state of things tlie learned Judge in the Court below has held that 
the defendant No. J could not avad himself of the defence of minority ; and 
[ think ho was right. 

Section 3 of Act XL of 1858 enables any person who claims a right to 
have charge of tlie property of a minor under a will or deed to apply to the Civil 
Court for a certificate of administration. Section XT provides that, whenever 
a Court shall grant a certificate of administration to the estate of a minor, it shall 
at the same time appoint a guardian to take charge of the person and main- 
tenance of the minor;” and s. 18 further provides that “every person to whom 
a certificate shall have hecMi granted under the provisions of this Act, may 
exercise the same powers in the management of the estate as might have been 
exercised by the pro])rietor if not a minor.” 

Then by s. .3 of the Indian Majority Act TX of 1875, it is enacted that 
“ every minor of whose pei‘son or property a guardian has been or shall be 
appointed by any Court of Justice shall bo deemed to have attained his majority 
when he shall have completed his age of 21 years and not before.” 

The question is, whether by the combined operation of the provisions of 
these two Acts, the defendant No. 3, at the time when he signed the note in 
question, was under the disability of minority. 

In my opinion ho was not. 

In the first place I think that until the certificate has been actually issued 
the estate of the minor does not vest in the iierson who obtains the certificate, 
and if after the time when the minor comes of age, that is to say, attains 
the age of 18 years, and before the certificate is granted he enters into any 
contract, I consider that he is bound by such contract whether the certificate 
had been previously applied for or not. 

[904] If this were not so, it seems to me that persons dealing with the 
minor after he had attained his full age would be placed in a most unfair position. 

Suppose a certificate to bo applied for on the 1st of January 1880, and 
that before the application is heard, say on the 1st February following, the 
minor attains his full age of 18. Hi’ enters upon the possession and manage- 
ment of his property, sells portions of it to bond yidc purchasers, mortgages other 
portions, and has various deiilings with various people who know perfectly well 
that he is of age, and have every reason to believe that they are at liberty to 
contract with him. 

For some reason or other the application is not heard or the certificate 
granted (as in this case) for a year afterwards. Are all the minor’s sales and 
other dealings to bo avoided at his option or that of his guardian ? It seems 
to me, that if that were the law, it would give rise to much injustice, and 
might frequently bo made an instrument <’f fraud. 

When a minor comes of age, and is entitled by law to take possession of 
and manage his property, the public have a right to deal and contract with 
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him, and I see no reason why those contracts and dealings should be avoided, 
merely because the Court may afterwards appoint a guardian of his person or 
property. 

Moreover I very much doubt whether the provisions of s. 3 of Act IX of 
1875 were ever intended to apply to those cases, where a minor has actually 
attained his majority, before any certificate under Act XL has been granted. 
I think the language of the Act shews, that it is only intended to apply in cases 
where the person and property of the minor have been placed under the care 
of a guardian before ho has attained his full rtge. Tf lie lias once attained that 
age, I am disposed to think that the provisions of the Act are not intended to 
have a retrospective eilect, and to restore a person to the status of a minor, 
who has once attained his majority. 

I, therefore, agree with the learned Judge of the Court below and consider 
that this appeal should be dismissed with costs on scale 2. 

A ppeal d ism i ssed. 

Attorney for the Appellant : Mr. Hume, 

Attorney for the Respondent : Baboo 0. C, Gongooltp 


NOTES. 

[I. WHEN AGE OF MAJORITY EXTENDED- 

There was a conflict of decisions under XL of 1858 as to when the ago of majority was 
extended. IVlc date of t lie issue of the order was held to be the decisive point, in (1883) 9 
Cal., 901. This was followed in (1886) 13 Cal., ‘269 ; (1886) 1‘2 Cal., 542 ; (1888) 13 Bom., 285. 
In the following cases, however, tha date of the order itself was held to be decisive, see (188‘2) 
8 Cal., 967 ; (1886) 14 Cal., 55 ; (1887) 15 Cal., 10. 

The latter view would appear to be the better view from (1880) 17 Cal., 317=161. A., 195 
P.C. reversing (1886) 12 Cal., 542. 

Under the Guardian and Wards Act of 1890, no certilicate is necessary. 

II. EXTENSION OF AGE WHEN GUARDIAN IS APPOINTED BY COURT Etc.- 

In accordance with th(j decision in this ciisc, the Indian ^lajority Act T.X of 1875 was 
amended in 1890 by Act Vlllof 1890, sec. 52, by the insertion of the words, ‘ before the minor 
has attained the age of 18 years.''] 
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[903] APPELLATE CIVIL. 

The 14th May, 1883. 

Present : 

Sir Riciiabi) Garth, Kt., Chief Justice, and Mr. Justice 

MACI’HERSON. 


Debondra Nath Sliaw and anothoi' Defendants 

versus 

Aiibhoy Churn Bagchi Plaintiff. * 


Appeal — Arbitration, Reference to —Aicard — Decree confirming award. 

Where an award, i.e., a legal award, has been made, and judgment is passed in accord- 
ance therewith, the judgment is final ; but whore a question arises whether the award is a 
legal award or not, an apxieal lies from a judgment of a Court passed in accordance with such 
award. 

A case was referred to the arbitration of five persons, with a proviso that in the event of 
any two of the arbitrators being absent, the arbitration should be continued by the other 
throe. Two of the arbitrators named were the pleaders on either side, and those two with 
the consent of th(' parties (‘.eased to act as arbitrators, but argued the matter before tho 
other arbitrators. Held that the award made by the other three arbitrators named was a 
valid award. 

The plaintiir suod to recover Bs. 1,8*50 from the defendants, alleging that the 
defendants had forcibly taken and retained Bs. 1,000, which he (the plaintiff) 
had intended to invest in the purciiase of jute, and that he, through his inabi- 
lity to purchase the jute suffered a loss of Bs. 850. 

The defendants denied having forcibly taken the money, hut alleged that 
the .plaintiff ’s servant had deposited it witli them in satisfaction of a debt owing 
to them by tho plaintiff. 

After hearing the plaintiff 's evidence, the matter was referred to the arbi- 
tration of five persons, the agreement providing that in the event of any two 
of the arbitrators named being absent, the arbitration should be continued by 
the remaining three. 

Amongst tho arbitrators named were the pleaders engaged by the parties; 
they, however, withdrew with the consent of the parties, and did not sit as 
arbitrators, but argued tho case before the arbitrators. 

[906] On the 9th August 1880, the arbitrators filed their award, the deci- 
sion being in favour of the defendants. The plaintiff objected to the award, 
but the Subordinate Judge confirmed it. 

The plaintiff' appealed to the District Judge, who found that tho award 
had only been signed by three of tho arbitrators, and held that as the proviso 
regarding the absence of any of the arbitrators had not been complied with, 
inasmuch as the pleaders were present at the arbitration, and no steps had 
been taken under s. 510 of the Code to supply the place of the two pleaders, 
the appeal would ’lie, and reversed the order of the Subordinate Judge under 
8. 562. 

The Defendants appealed to the High Court. 

Baboo Kali Mohun Das for the Appellants contended that no appeal would 
lie from the award, and that the lower Court had no jurisdiction to set aside 

* Appeal f rum Api)cllatc X>ccice, No. 415 of 18^82, against tho decroc of 0. A. Kelly, E^., 
Judge of Pubmi, dated the 24th February 1882, reversing the decree of Baboo Jibun Kristo 
Chatter joe. Bub- Judge of that District and Bogra, dated the 23rd August 1880. 
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the decree of the first Court, except on one of the grounds mentioned in s. 621 
of the Civil Procedure Code. 

Baboo Mohiny Mohun Boy for the Bespondent. 

The following Ju^dments were delivered by the Court (GartH, C.J., and 
Macpherson, J.) 

Garth, C.J. — I have had some doubt whether vre have any right to enter- 
tain this appeal ; but after considering the authorities, I think an appeal lies. 

It is not easy (as observed by JACKSON, J.), to ascertain precisely what was 
the decision of the Full Bench in the case of So Mi Charan Chatter jee v. Tarak 
Chandra Chatterjce (8 B. L. B., 315), but it seems fo mo that the majority of the 
Judges at least decided this that when an award has been made and judg- 
ment is given by the first Court in accordance with that award, the judgment is 
final — {see s. 325 of the old Code, corresponding with s. 522 of the present 
Code), but that when there is no award, that is no legal award, then the judg- 
ment of the first Court is open to appeal. It seems to follow from this, that when 
the question is, whether the award is a legal award or not, an appeal lies from 
the judgment. 

‘ And that, as it seems to me, is the case here. The question [907] raised 
is, whether the throe arbitrators under the circumstances had any power to 
make an award, or, in otlier words, whether the award which they made is a 
valid one. The first Court determined that it was valid, and gave judgment 
accordingly for the defendant No. 1 ; but the plaintiff ai)pealed to the District 
Judge upon the question of the validity of the award, and he has reversed the 
decision of the Munsif, and declared the award invalid. 

As he has decided this on a point of law, the defendant No. 1 comes to 
this Court on second appeal, and E think he has a right to do so. It now ap- 
pears, that the (luostion between the parties is this : The case was referred to 
the arbitration of five persons, but with a proviso that in case two of the arbi- 
trators should be absent, the other three might make the award. 

Now what occurred was this : IVo of the arbitrators, it appears, were the 
pleaders on either side ; and it was considered that as these gentlemeif had 
acted as advocates, they could not with propriety act as arbitrators, so they 
ceased, (apparently with the consent of both parties), to act as arbitrators, and 
acted, as they had done before, as advocates on either side. 

It seems to me, that this was virtually absenting themselves from their 
post as arbitrators ; and as this was done api)arently witii the concurrence of 
the parties, I consider that the awai d made by the remaining throe arbitrators 
was valid. 

I think, therefore, tliat the decree of the lower Court should bo reversed, 
and that of the Subordinate Judge restored with costs to the plaintiff in both 
Courts. 

Maopherson, J.- - I concur in decreeing this appeal. I much doubt whether 
the Judge was right in entertaining tlie appejil ; as however he did entertain it, 
he was I think clearly wrong in holding the award to bo invalid. 

The reference clearly contemplated a decision by three out of the five 
arbitrators, if two were unable to attend. Two of them took no part in the 
arbitration with apparently the concurrence of the parties. I see no ground 
for holding the award to be invalid. 

Appeal allowed, 

NOTES. 

r 5'rc also the following cafics (1884) 11 Cal. 37 ; (1897) 24 Cal. 469 ; (1897) 26 Cal. 
141 ; (1891) 15 Mad. 348 ; (1896) 18 M.ul. 423 ; (1802) 17 Bom. 357 ; (1806) 20 Bom. 5*36 ; 
(1884) 6 All. 174 ; (1892) 12 A.W.N. 151 ; (1890) 18 All. 722 ; (1901) 6 O.C. 13.] 
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[908] ArPKLLATJi CIVIL. 


The 27th April, IHHli. 

• Present : 

Sir Richarr CjArtii, Kt., Chiek Justice, and Mr. Justice 

Macpherson. 

Surnoinoyco Plaintiff 

versHs 

Denonatli Gir Sunny asco and others Defendants.'*' 

Landlord and Trnaul — Hrtthment with tenant containimj a clause of 
rc-mlnj — Compensation in lieu of rent -Trespassers. 

The pliiintilT made a settlement of certain land with d and li for live years, there being 
in the settlement a stipulation that if the tenants failed to pay rent the plaintill might 
accept another tenant. 

A died during the tenancy, and U left the pl.ice and the property without paying rent, 
and thereupon the plaintiff entered into possession of tlie property and held kha.s possession of 
it for two years, when he in 1870 entered into a settlement of it with defendant No. 1 for six 

years. 

In 1878 /idled, and dofemlints Nos. *2 and 8 alleging themselves to be the chela and 
dasi-putra of Li took upon themselves to collert rent from the tenants. 

The plaintiff thereupon brought a suit against the three defendants, treating them as 
trespassers, but at the same time asked for the amount of rent due and for eviction. 

Held, that defendants Nos. 2 and 8 had no right on the property at all, and that defen- 
dapt No. 1, who might have been considered as holding over after the expiration of his lease, 
if he had been in actual sole possession, should not be made liable for the whole rent when 
defendants Nos. 2 and 8 were in posse«.sion as much as he was, but that as the plaintiff 
had elected to waive the trespass, all the defendants might, on the authority of Rame 
Lalun Moiiee Sana Monce Dnbee {'I’l \W . Yi,, 881), and hitckhce Kant Dass Chowdhryw. 
Suvieeruddi Lnsker (13 B. L. R., 248 : 21 W. R. 208), bo treated as tenants, and a decree 
for use and occupation given against them. 

This was a suit for rent and for ojectmont. The plaintiff stated that the jotes 
for which rent was claimed were iu their nature “ sarasari ” or temporary, and 
that -they were held originally by Ramdyal and Rajendra Gir Sunnyaseo, 
who were the registered tenant ; that the kabuliat contained a stipulation 
that if the tenants should fail to pay rent, then the zarnindar might accept 
another tenant in their place and trko rent from liiin ; tliat Ramdyal died in 
[909] 1275 (1868), and after his death his brother Rajendra left the village 
without occupying the jotos, or paying rent to the plaintiff ; and that in conse- 
quence of his relinquishment the plaintiff had entered into and had held khas 
possession till the year 1277 (1870). Tliat on the 4th Pous 1277 (19th Decem- 
ber 1870) the plaintiff entered into a settlement of these jotes for a term of 
five years, with the defendant No. 1, Denonath Gir Sunnyasee, the settlement 
containing a stipulation, that if the tenant should fail to pay rent, then the 
zarnindar might put another tenant in possession and realize rent from him ; 
that the defendant No. 1 in 1283 (1876) was not on good terms with his under- 
tenants, and had been unable to obtain payment of rent, and that the plaintiff 

* Appeal from Original Decree, No. 268 of 1881, against the decree of Baboo Bhugoban 
Chundor Chakrabarthi, Subordinate Judge Ruiigpore, dated the 29th December 1880. 
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had been compelled to bring suits against them, and had realized some of the 
arrears ; that Hajcnclra died in 1285 (1878), and since liis death the defendant 
No. 2, Raj Chundra Gir Sunnyasee, who alleged that he was a chela of Bajen- 
dra, and defendant No. 3, professing to bo his dasi-putra, collected rents from 
the tenants. 

The plaintiff therefore deemed them trespassers, as they had made no 
settlement with her nor had paid her any rent, and were alleged to have no 
transferable interest or mokurari right in the jotes, and brought this suit 
praying (1) for the amount of rent due, (2) for the eviction of the defendants, 
and (3) that the decree be given against the dclendant No. 1, or against all the 
defendants or any one of tliem, and for other relief. 

The defendant No. I contended that the jotes were transferable, and that 
he was in possession. 

The defendant No. 2 contended that the jotes were moiirasi mokurari and 
transferable, that ho was the chela of Rajendra, and had obtained a certificate 
under Act XXVIT of 1860 to collect his debts, and that he was in possession ; 
that Rajendra did not relinquish and had obtained decrees for rent of his under- 
tenants. 

The defendant No. 3 contended that, as Rajendra had a ])ormanont right 
and interest in the jotes, his heirs, the minors in possession, could not be 
evicted, and that the prayers of the jdaint were contradictory in tlieir nature, 
and that tlie suits were no bond fide rent-suits. 

The Subordinate Judge found that the defendant No. 2 was the tenant in 
possession in Rajeridra’s right as being his chela, and [910] that Rajendra’s 
rights had never terminated, the tenure being transferable; that acccording 
to a custom the tenure had descended from each Gossami to his chela, and 
gave a decree for rent against him ; and that the onus was on the plaintiff to 
show that the holders of the jotes were liable to eviction, and that she had 
failed in this. ^ 

The plaintiff appealed to the High Court. . 

Baboo Sreenath Dosa, Baboo Gooroo Das Bancrjee and Baboo Ganendra 
Nath Dass, for the Appellant. 

No one appeared for the Respondents. 

The Judgment of the Court (Garth, C.J., and Macjpiierson, J.) was 
delivered by 

Garth, C.J. — This is a suit brought by the* plain tiff, a zainindar, against 
three sets of defendants. Her claim is twofold (1st), for rent, cesses, and 
interest, amounting altogether to upwards of Rs. 5,000 ; and (2nd), for khas 
possession of the property in respect of which the rent is claimed. 

The history of the case is this. Previously to the year 1870 the property, 
which is the subject of the suit, was held by a person named Rajendra Gir 
Gossami. He, and his predecessors before him who belonged to some religious 
ordei, had hold the property in question, undei’ settlements made from time to 
time with the zainindar, and tVio last of these settlements, made with Rajendra 
Gir, dated the 26th of Choitro 1267 (9th April 1861), was for a term of five 
years, from the commencement of 1268 (13th Ajiril 1861) to the end of 1272, 
ri2th April 1866) at an annual rent of Rs. 674-0-1. In that settlement there 
was a provision to this effect : “ If failing to pay the rent of the said jote, 
instalment per instalment (as it should be demanded), we allow the same to fall 
into arrear, then you will take out of our hand the said jote, put another tenant 
in possession, and have the rent realized from him. ” 
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Then it appears from the evidence, that in the year 1868 Rajendra Gir, in 
consequence of what ho considered a disgrace attaching to him, left the place 
and the property, without making any arrangement with regard to the payment 
of his rent ; and he never j)aid any rent afterwards. lie remained away for two 
or [911] three years, and when ho came back, he never made any attempt to 
resume posseslion of tlie joto, nor did ho pay any rent to the zamindar. 

The consequence was, that the zamindar. finding the property deserted, 
entered upon it under the provision in the lease and realized the rents directly 
from the ryots for some time, till at length he made a fresh settlement of the 
property with tlie defendant No. 1, who took it at an advanced rent of Rs. 975 
a year. He held it at that rent for six years (wliich was the term of the 
lease), and it then seems very dilficult to say who really was in possession. 
The defendant No. 1 says that he was ; hut the other defendants, each claiming 
under Rajendra Gir, laid claim to and assorted their right and possession, the 
defendant No. 2 being Rajondra’s principal chela, and the defendant No. 3 his 
eldest son by a concubine, l^jach of these defendants laid claim to the interest 
which Rajendra had previously possessed. 

So far as wo can gather from the evidence, there has been a struggle ever 
since between these three defendants. One or other of thorn lias been obtain- 
ing rents (as they could collect them) from tlie different ryots, and it is very 
difficult to say which of tliem has been really in possession ; but this is certain, 
that between them these throe persons have been setting the zamindar at 
defiance, and have entered into no agreement with her for payment of rent. 

In this state of facts the lower Court has come to a decision which we 
cannot uphold. Tlie Subordinate Judge has decided that the defendant No. 2, 
who is the chela of Rajendra, is the tenant in possession of the property in 
Rajendra’s right ; and that Rajondra’s interest never in point of fact came to 
an end. From the fact of Rajendra and his predecessors in title having been 
in possession of the tenure for a great many years, and of its being a transfer- 
able tenure, he considers it to be of a permanent character. He further holds 
that by custom the tenure has descended from each succeeding Gossami to his 
chela ; and he finds that the defendant No. 2, as being the chela of Rajendra, 
became entitled, upon Rajendra's death, [912] which occurred in the year 1878, 
to the interest which Rajendra had in the property. 

He then finds that Raj Chundra, the defendant No. 2, is rightfully in 
possession as Rajendra’s successor, and that ho is entitled to hold at the old 
rent which Rajendra paid ; and he gives the plaintiff a decree for rent at the old 
rate for the period in respect of which the claim is made. 

XVe think it impossible to uphold this finding, because whatever was the 
true nature of Rajendra’s tenancy, we think that the zamindar put an end to 
it in accordance with the clause of re-entry in the lease. 

The clause in the lease which 1 have just read provides that if the rent of 
the jote falls into arroar, the zamindar is to be at liberty to re-enter upon the 
property, and put any other tenant in ijossossion, and realize rent from him. 

Now, considering that Rajendra actually deserted ohe property, left the 
neighbourhood for upwards of two years, and never afterwards paid any rent, 
it seems to us impossible to say, that the zamindar was not at liberty to take 
advantage of this clause in the lease, and to re-enter upon the property. 

He did re-enter, and ho did hold khas possession for some time, receiving 
rent from the occupying ryots. He then granted a lease of it to the defendant 
No. 1 at an increased rent. That seems U) us to have put an end to Rajendra’s 
interest, and to have effectually debarred Rajendra’s chela or son from any 
right to it in the future. 
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That being so, we find the state of things to he this : That during the time 
for which the plaintiff seeks to recover rent in this suit, the defendants 
Nos. 1, 2, and 3 were all more or less in possession of the property without 
any right to it ; consequently they were all trespassers. The defendants 
Nos. 2 and 3 liad no right there at all, and the defendant N^. 1, who might 
have been considered as holding on after the expiration of his lease, if lie had 
been in actual possession, can liardly be made liable for rent upon that footing 
when the other defendants were in ])osse8sion as much as he was. They are, 
therefore, all trespassers upon the property. 

Then the difficulty is, what relief the plaintiff is entitled to in [918] this 
suit. She sues all the defendants for rent, and for ejectment. We may, no 
doubt, treat the defendants as trespassers and eject them, but then we can 
give the plaintiff* no mesne profits. 

If the plaintiff had sued for mesne profits as well as for khas ])ossession, 
we could have given hei* a decree ; but she has not asked for mesne profits ; 
and wo should have groat difficulty in giving her mesne profits after the com- 
mencement of this suit, because wo do not know who has been in possession 
since that time. 

But the learned pleader for the appellant contends that, although none of 
the defendants are liable for any definite amount of rent, we are at liberty, in 
accordance with certain decisions to which our attention has been called, to 
give the plaintiff* a fair compensation for the use and occupation of the land ; 
and that the plaintiff* is entitled to this against all three defendants, who have 
all been in joint possession of the property. 

One case to which he has referred us in supjiort of this view is Rnncc 
Lahni Mofiee v. Sana Monee Dahee (22 W. E., 334). That was a case where 
there was a difficulty in giving the plaintiff a decree foi* rent, properly so called ; 
but the Court thought the ])laintiff* entitled to some compensation from the 
defendants for the use of the land, and the case was sent back to the lower 
Court to ascertain the amount. i\Jr. Justice rfACKSON, in giving judgment, 
says : “ ff these parties (meaning the defendants) are in possession, they, make 
themselves tenants by use and occupation of the land.” 

The other was a Full Bench case of Lnkhee Kant Dohh ChoinUinj v. Snmov- 
rttddi Liiskvr (13 B. L. K., 243 : 21 W. K., 20). There the landlord sued a ryot 
for rent alleged to he due under a kabulait, but when the case came to trial, 
the ])laintilf W'as unable to prove the liabuliat. Then the question arose, 
whether, as the defendant had occupied the land under the zaniindar, the latter 
was entitled to recover some rent or compensation for the use of the land, the 
amount to bo ascertained by the Court ; and the Judges held that ho was so 
entitled, and that the case should bo remanded to the lower Court to ascertain 
the proper amount. 

[914] As the plaintiff is willing in this case to waive the trespass and to 
tj’eat the defendants as lier tenants, we think that upon the authority of these 
cases we may give the plaintiff a decree for use and occupation. It is a difficult 
thing to say what amount we sliould give. Properly speaking, we ought lo 
have further evidence upon that point, but having regard to the evidence 
already before the Court, we think Nve may safely give the plaintiff as against 
ail the defendants the same sum which the lower Court has awarded against 
the defendant No. 2 ; and we also give the same sum which tlie lower Court 
has given for interest upon the amount decreed as from the commencement of 
the suit. 

We are, of course, not in a position to give the plaintiff a decree for eject- 
ment. We could only have given her such a decree if she had elected to treat 
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the defendants as ties])aaseis ; as she has elected to treat them as tenants, she 
can only i)nt an end to their tenancy hy a notice to ([iiit. She cannot treat 
them as tenants and trespassers in tlio same suit. 

The plaintilT will liave lier costs in this Court from all the defendants. 

Appeal alhnred. 


NOTES. 

[ Sec :ils<) (1807) C.iL ; (n)05) \) O.C. ‘200 (MOO). ] 

[9 Gal. 914: 12 C.L.R. 534] 

APPELLATE CIVIL. 

The 7ih Mail, ISS:i. 

PRICSKNT : 

Sm lUciiAin) (jAutii, Kt., Ciiikf drsTicH, and Mu. Ji stioe 

MA(’PIIKI{S()N. 


liookminy Hulliih Hoy Plaintiff 

versus 

Mulk Januinia Jk'f^mn Defendant.' 


Xairah Xaviin's Debts' Ac t (XVII af lS7d), s. 11 Acircunnent for appropriation 
of pemments Contract ^ Act !X cf IH?^), s, (iO -Acconnl, 

So f.ir as tin* Nawab Nazim’s Dt'bt*.’ Act toiiccniccl, rent dm* hy the Nawa)) is on tin* 
sjinm as am <ithcr debt incnrrcil In him and before his porperty fsan Ikj luado liabio 

to satisfy Mich rent debt, the consent of the ( iovcnior-( iciieral in Oonncil must first be ob- 
tained to llie issue of <'\ecntion. 

This was a suit for I'oiit for the year 12H4 (1877) and ])art of the year 1285 
(1878). 

[1J18] T1 le plaintilT stated that her mother formerly was in possession of 
the nu'hal, and that whilst so in possession the Nawah Na/im of l-Jetifjal 
took a paliii si'ithunent ol the niehal on the hth Pons 1265 (21st Deceinher 
1H5.S); that Ihe rents lell into arrear, and the patni ri;,dit was put up to sale, 
and was purchased 1)> the Nawah in the name of one Joy Sunkor Roy ; tliat 
the Nawah h>’ a deiMl of j^ift made over his rif,dits to his wife (the defendant 
in tin? suit). 1’hat on the death of his mother the ])laintiff’ took i)ossession of 
the said mehal on the 2 1st lAdnuary IHHl, and hrouf^ht this present suit 
aj.‘ainst the defendant (the wile of the Nawah) for rent foi* the year 1281 and 
])art of the year 1285. 

.\t th(^ heai in.^ the plaintiff' and defendant agreed tlial the question was 
one of acc.ount, and in <ionso(pience the pleader of the plaintiff' drew up an 
account, which was aj^reed to hy the defendant, subject to one item of Ks. 
.‘190, which was in deposit in the office ol the .\gent to th^ Goverrior-Ceneral, 
which the defendant contended was paid as Covernment revenue to save the 
mehal from sale, tiie plaintiff' contending that he was at liberty to appro])riate 
it to th() discharge of the rent for 1283 (1876), which otherwise wuis barred 
hy limitation. 

The defendant further contended that the suit would not lie, having 
regard to 11 of the Nawah Na/im's Act of 1873. 

* Appo.d from Appellate Decree. N(». M:Ui of 1882 agiinstthe decree of A. J. R. Baiiibridgo, 

.ludge of Moorslu'dabcd, dated the 5tli JaiiuarN 1882 iiffi ruling the decree uf Baboo Mo- 
heiidia Natli Mitter, Acttiiig Sub-Judge of that district, dated the 1st July 1881. 
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Tho Subordinato Judj^e lound that tlin plaintiff was not at lil)orty to claim 
tliG sum ol‘ Hs. 390 towards payment of the rent for and tiuit s. 1 1 of 

the Nawal) Nazim’s Act of 1873 was no l)ar to th(3 plaintiff’ hi inf^itij; a suit 
against the Nawal)’s wife; all that could he contended being tliat in execution 
of tlie decj’ee no writ or process could he issued against the taluk, and he 
therefore gave the jdaintiff a decree for rent for the \ ears lllHt and 1285, 
ordering that execution should not issue against the taluk, until the consent of 
tho (iovcrnoi’-Goneral in Concil should he obtained. 

The plaintiff’ appealed to tho High Court 

Bahoo Mohinif Mohtui Umj (with him Ihiboo lidin t i'huni Ihiiir.yjcp) for 
the ai)i)ellant contended that ho was entitled to ai)|dy tho |)ayinents mnd(j hy 
the plaintiff’ to the liquidation of tho earliest debt du«3 to tlie plaintiff’, which 
he would he entitled to do under s. 80 of tho C916j Contract Act, b(*.causo the 
plaintiff’s ])loador had consented to make an account in accordance with 
tho suggestion of the Court; and that tho Court below was wrong in holding 
that tho tenure itself W’as not liable to be put up for sale for its own arrears 
and had eri'ed in its construction of the Nawab Nazim’s Act XVII of 1873. 

Ihihoo J iKjtldnitJuJ MttokpJ’jir and Baboo (Itirn Ihts JifUirrjtr for the 
Kespondents contended that the Nawah’s Act was not intended to apply to 
i-ent debts, hut to debts of a different natures 

The Judgment of the Court (CAJtTH, C.J., and MA(*I‘1 II:uS()N, 3.) w'as 
delivered hy 

Garth, G.J. This suit was brought hy the ])laintiff’, a zamindar, against 
the wife of tho Nawah Nazim of Bemgal, for rent of a patni for the year 1281 
and part of the year 1285. 

Tho defendant holds the ])atni under a grant from the Nawab Nazim, and 
for the purposes of this suit is in the same position as the Nawab himself 
would he. 

The question between the parties turnetl out to be a matter of account ; 
and in determining that question one point, which was raised by tin* plaintiff’, 
was, that certain sums, which were addrnittedly i^aid by the defendant* to the 
(jovermnent for revenue in the year 1284, and wdiich the plaintiff ought to 
have paid himself, ought to be consi^lered (ds pdi/iHritls madr Id/ the dr/ruddul 
tn the pldinltff), and as such might bo a|)propriated by the plaintiff' in discliarge 
of tlie rent of the year 1283, wdiich otherwise was barred hy limitation. The 
jilaintilV in this suit did not claim any rent for the year 1283. 

TIkj Subordinate Judge wms of opinion that the plaintiff had no right to 
appropriate these sums towards |jayment of the rent of 1283 ; and he therefore 
directed the parties to ti y and settle an account between themselves of the 
debits and credits for the years 1284 and 1285, excluding from the account the 
rent of 1283. The result w^as that the parties virtually came to an agreemejit, 
(except as to a sum which is now' not in question), and the Subordinate Judge 
made a decree accordingly in favour of the plaintiff for Hs. 1,359-9-11. 

That decree w'as aj)pealed to the District Judge, and he seems to have 
considered that, as the ])arties had agreed to [917] the account in the Court 
below, he ought not to interfere ; so he dismissed tho appeal with costs. 

T should mention, how'cver, that another point was raised in the Courts, 
below, which 1 shall deal with ])resently, namely, as to how' far Act XVIl of 
1873, which is called the “ Naw'ab Nazim’s Debts’ Act,” ajiplies in this suit 
for the ])ur])ose of protecting the tenure, in respect of which rent is claimed, 
from being sold in execution. 

Tho main point wdiich has been pressed upon us in this appeal by the 
learned pleader for the plaintiff’ is.^that the Subordinato Judge was w’roTig in 
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holding* that tlie i)aytnents of revenue which were made by the defendant for 
the plaintiff in the yeai* 1284 were not payments to the plaintiff in such suit, 
as to ^ive the latter a ri^lit to appropriate them to the discharge of the rent of 
12811 under ss. 59 to 61' of the Indian Contract Act. 

These sections merely enact tlie Mnglish law witii regard to the appro- 
priation of payments; and it is contended tliat if the payments of revenue made 
1)y the defendant to the Government can ho considered as payments made to 
tlie /amindar, the plaintiil has a right to appropriate them to the discharge of 
the rent of 1283, and that in the absence of any specific appropriation they 
would naturally under s. (il ho appropriated to the payment of the earlier 
arrears of rent. 

Now, assuming that we could consider these payments as made to the 
/amindar, I am not prepared to say that the appellant would not bo right in 
his contention ; hut it seems to us impossible to consider them in that light. 
They are in reality the jiroper subject of set-off. They are payments made 
by the defendant to the Government, because the plaintiff would not pay 
them himself. They were made for the purpose of preventing the property 
being sold, and they were, therefore, moneys ])aid for the use of the plaintiff, 
and rccoyerahle as such against him by the defendant. These sections, there- 
fore, of the Contract Act, with regard to the appropriation of payments, are not 
applicable to the case at all. 

The learned pleader for the appellant then argues that, if they are the 
subject of set-off’ it is wrong to allow them to be used [918] by the defendant 
in this suit, because, at the commencement of this suit, they were not inonrffa 
Icfiallij rccoccmhle agaimt the plaintiff, (See s. Ill of the Civil Procedure 
Code). 

We think, however, that s. Ill was never intended to enact any new law 
as to what is, or is not, the subject of set-off. It merely means to lay down 
rulps as to the way in which subjects of set-off can bo made available. That 
being so it seems to us that we have nothing further to decide ; because, subject 
to therCOiToctness of the point which was decided by the Subordinate Judge, it 
seems clear that the parties agreed to the account, which was the basis of the 
judgment of the lower Courts. Both the lower Courts evidently considered 
that to bo so. 

The other point raised in the case related rather to the execution of the 
decree than to the decree itself. 

it was contended on behalf of the plaintiff that ho is entitled to proceed to 
sell tliis tenure, which is part of the property of the Nawah Na/im of Bengal, 
in the ordinary course of execution ; and that he is not bound in that resi)ect 
by the ])rovi.sions of Act XVTI of 1873. 


*[Soc. 51) -\Vh('n» a debtor, owing scv. '-ul di.stinct debts to one person, makes a payment 
. I-., i- f to him, either with express inbiination or under circumstances 

. pp 1 C.I .inu o P'lNii 1 1 implving. that the pavmcnt is to lie applied to the discharge o£ 
wliere debt to be discharged i.- i i ' 4.1 1 . -r *.1 i- i 

is iiidic itod some particular debt, the pavmcnt, if accepted, must be applied 

Sec. CO ; - -Where the dc*btor lias omitted to intimate, and there are no other circum- 
stances indicating, to which debt the payment is to be applied, 
the creditor may apply it at his discretion to any lawful debt 
actually due and payable to him from the debtor whether its 
recovery is or is not barred by the law in force for the time being 
as to tlie limitfttion of .suits. 

See. 01 -Where neither party makes any appropriation, the payment shall be applied 
rf ill dischurgc of tlic debts in order of time, whether they are or 

' • * are not barred by the law in force for the time tan ng as to the 

limitation of suits. If the debts are of equal standing, tlic 
payment shall lie applied in discharge of each proportionately.] 


Application of payment 
whore debt to b(' discharged 
is not indicated. 


where neither party makes 
ap))ropriation. 
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The 11th section of the Act, to which we have been referred, provides 
that “no suit shall be commenced or prosecuted, and no writ or process shall 
at any time be sued for af^ainst the person or proi)erty of the said Nawab 
Nazim, unless such suit he commenced, oi* sucli writ or ])rocess be sued for, 
with the consent of the Governor-General in Council first had and obtained:” 
and “any suit wliich at any time shall have been, or sliall be commenced, and 
any writ or ])rocess which at any time shall have been or shall be sued for, 
af^ainst the persfm or property of the said Nawab Nazim, shall be of no efl’ect, 
unless and until the consent of the Governor-General in Council certified in 
manner aforesaid is obtained.” 

The contention of the defendant is that, havinj' rei^ard to this section, the 
plaintiff has no rif^ht to execute his decree ii^ this suit against the ])roperty in 
question without the consent of the Governor-General in Council. 

On the other hand, the jdaintiff* contends that this section has no 
application to a case of this kind ; because this is a suit for [919] rent, 
and the Act was not intended to apply to debts for rent but to debts of a different 
nature. 

It seems to us, however, tluit this is just one of those cases in whicli the 
Legislature intended to protect the i)roperty of the Nawab Nazim. These two 
taluks formed part of his estates ; and it was for the i)ur])osc of protecting those 
estates and of preventing their sale, that this Act was passed. A debt foi* rent 
is like any other debt ; and wo quite agree with the lower Courts that the con- 
sent of the Governor-General in Council will bo necessary before the plaintiff’ 
can sell the property in execution. This appeal will, therefore, be dismissed 
with costs. 

Appeal dis7nis,se(1 . 


[9 Cal. 919 i2C.L.1.599] 

APPELLATE CIVIL. 

The Hilt Map, iHtSH. 

Present : 

Mr. Justice CuNNiNciiiAM and Mk. Justr’E Maclean. 

Kunnock Chunder Mookorjee Defendant 

versKH- . 

Guru Dass Iliswas rtaintitV. 

Civil Procedure Code (Act XIV of ss. IH — lUihaiieement of 

rent, Sail for— Suhsefjnent suit for rent. 

Uiidur ss. 4*2 and ly of the Civil T^roccdurt Code, plaintiffs must bring tlu*ir outiiv olaim 
mid (iverv rnmody cnforceablt! in respoct of that vlaini into Court at om;n, ami if thrv fail to 
do that in any suit, thi-y t;an not afterwards avail thonisolvos of any romcd\ on whii-h they have 
not ehoseii to insist in the first suit. Suits for enhaneod rent, and suits for rent, are elaiins 
arising in respect of the same subject-nmtter, and a plaintiff cannot be allowed, after having 
unsuccessfully sued for rent at an enhanced rate, to sue for the original rent for prcvioii.s 
years. 

Baboo llama Churn Jianerjee for tjlie Appcillaiit. 

Baboo Sree Nath JJas.s for tlie Kospondent. 

The Judgment of the Court was delivered by 

•Appeal from Appellate Decree No. 944 of 1882, against the decree of W. Maepherson, 
pjsq.. Judge of the 24>Pcrguniias, dated the lith March 1882, modif\ing the' decree of Baboo 
Grish Chunder Chatterjee, Second Alunsif of Satkhei'ra, dated the 80th June 1881. 
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Cunningham, J. — TIuj quostion raised in this a])poal is whctlier the plain- 
till’, having sued for enhanced rent for the year 12H() (187U), can now sue for 
th(i oi^dnal rent lor the years 1284, 1285 and 128G (1877, 1878, and 1879). 

[ 920 ] The lower Ai)i)ellate Court has found tliat the one action is no bar to 
the otlun*. We feel it iinpossihle to concur in this oi)inion. ft ap])oars to us 
that, looking at the wordinj' of ss. 42 and 43 of the Code of Civil Procedure, it 
is clearly tluj intention of thti Le^'islature that plaintills should hrinf* their entire 
claim arxl every remedy enforceable in respect of that claim into Court at once, 
and that if they fail to do that in any suit, they cannot afterwards avail them- 
selves of any other remedy on which they have not chosen to insist in the first 
suit. 

It is true that the Privy Council have j)ointed out that a suit for enhanced 
rent and a suit for remt are very dillerent proc.eediiif^s. None the less are they, 
in our opinion, reniedies or claims arising in respect of the same subject-matter. 
1’his bein; 4 ' so, we think they fall within the purview of s. 43, and that the 
plaintiff, i!ot having' choseti to put forward this claim for rent of the ycai’s 
I281, 1285 and 128(5 at tlie ori^^inal rate in the former suit, is now barred from 
suinj; for that rent in the ])resent suit. We thiidc, therefore, that the decision 
of the low(U' .\p])(41ate Court must be set aside and that the suit must he 
dismissed with costs throuf^hout. 

Al)i)nU alloirctl. 


NOTES. 

[This c.isi; wjis overruled ni (IHH7) 15 C.il. 145 F.li. tiee also (IHHU) 14 Hoiii. HI (55).] 


[ 9 Cal. 920 ] 

APl’KliLATK CIVIL. 

Tha f'ith IHHH, 

, I^KKSKNT : 

Sir Rk’HAHI) C.vrth, Kt., Chief .rrsTH E, and Mr. Justice Mttter. 


Shumhlioo Nath J’oddar Plaintiff 

vrrsK.s 

Luckynath Dey and others Defendants.' 


Siilc'iti ever lit i minf (hicm) Ovil Prorrfitny. Codr, (Act X of lH77)y s. — 
Jlalcahlr (hslrihultnn nmonifst dccrrr-lto/drr.s, 

Wliere property heloii^iii^ to .1 has boon atlaeli^d under a deeret!, and (ither deercc’-holders 
than the attaehin;^ civditor havt* ;ippli(Ml heb-te realization of assets to partiei]>ato in the sale 
pnx-eeds. and anion/^st them a eriMlitor who has obtained a deeree ji/^ainst .1 and /i, such 
latter creditor is entitled under s. ‘iU5 t > share in the proceeds of the sale of A's property. 

This case was orif*inalIy filed and decided in 1880, and the rof^ular and special 
a])peal thereon decided on the 30th Mav 1881 and lOth July 1882 respectively. 
The case then came iq) on appeal [921] under the Letters Patent, and the 
question arising in the appeal, so far as is sufiiciont for the j)urposes of this 
report, is set out in the judj^ment of Garth, C.J. 

Baboo ({risk Chunder (Aiowdhnj for the Appellant. 

Munshi Serajid Tslani for the Respondents. 

• .Appeal under s. 15 of the Letters Patent a^^ai list the decree of Mr. Justice FIELD, 
dated the 19th July 1882, in appe.il from Appcllafe Decree, No. 1508 of 1881. 
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Tlie following? Judgments wore delivered : — 

Garth, G.J. —This was a Letters Patent Api)oal from a decision of Mr. Jus- 
tice FlKlil), confirming the judgments of both the lower Courts, The (]Ucstion 
depends upon what is tiie iiropor construction to be put upon s. 295 of the 
Civil Procedure Code. 

Tlie appeal was heard some time ago ; hut it stood over for a time, until 
Mr. Justice Field and myself had decided a case (second appeal No. 211 of 
1882) which was supposed to involve a somewhat similai* question under 
s. 246 of the Code. 

That case has now been decided (Hunt Dnunl (htho v. /)/n Doiful Guho, 
(into, f). 479), but tlie decision will not much assist us in the solution of the 
[irescnt question, which is this : whether, when assets have l)eon realiz( 3 d by 
sale or otherwise in execution of a decree, and iriore pei'sons than one have 
. ])rior to the realization applied to the Court, by whicli such assets are held, 
for execution of decrees for money andinat iho nmne juiUjinont-tlohior, the assets 
are to be divided among such pei’sons, although the decrees under which they 
claim may not have been obtained against the same person. 

To put the question, as it was put by Mr. Justice FlIilLD in the Court below : 
Suppose that there were one decree against A, and another decree against A 
and B, and that the decree-holders in both cases had ai)plied for execution 
against A, but that execution had been taken out and assets realized in one case 
only, would the decree- holders under both ilecrees be entitled to a rateable 
share of the assets ; or, in other worlds, is that a case which would come within 
s. 295 ? T think that this question should be answered in tbe aftirmative. It 
is clear that, as a matter of justice, the decree-holder in the one case has as 
much right to take out execution againt A, as the decree-liolder in the other 
case ; and the evident object of tbe r922] Legislature is to prevent any one 
decree-holder obtaining an undue advantage over anotbei*, when they have 
both ajqdied for and are both entitled to execution against the same person. 

It cannot matter under such ciVcumstances that one decree-holder has a 
right to ])roceed against other judgment-debtors, and that the other (leciee- 
holder has not. So long as execution may be taken out by both against one 
and the same judginent-dehtor, it cannot signify against what other judgnient- 
debtois the decrees may have been obtained. 

I think, therefoi’e, that the judgments of the Court below should be 
reversed, and that the plaintill should he declared entitled to a rateable division 
of tbe sale ])roceeds with the defendants. The, plaintiff will have his costs in 
all the Curts. 

Mitter, J. -I am also of the same opinion. 

There cannot he the slightest doubt, that the governin.^ intention of the 
Legislature in s. 295 is that there should be an o(]uitable distribution of the 
assets realized by the sale of a judgment-debtor’s property, amongst such of 
his judgment-creditors as hav^e been diligent enough to apply for execution 
against him before the realization. 

The ])rosont case falls within this intention, but the lower Courts are of 
opinion that it does not come within the language used by the Ijegislature ; 
they think that the words “ the same judgment-debtors ” are governed by the 
word “ decrees/’ and that therefore all the judgment-debtors must bo common 
in all the decrees. But that this is not the correct construction of the section 
appears from the fourth clause of its last proviso. There can be no (piestion 
that the fourth clause covers all cases of the sale of immovable property 
which are covered by the main portion of the section. The word ''same ” does 
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not occur lioro, and it is ovidoiit tliat the wonis “ the jiubjment-debtors here 
refer to tJie jud^niient-debtor whose iiiniiovable property has been sold in exe- 
cution of a (lecrce. Similarly the words “ the same jadfjnient-dehtm’ *’ in tlie 
first portion ot the section refer to the judgment-debtor or tlie judgmont-del)- 
toi’S, whose property has been sold in execution of a decree. 

Appeal allowed. 


NOTES. 

['I’ll is caso was folhiwt'd in (lSrt7) 10 All., H-O (:W). 

Till* c;aso of the Jiulgiiu'iit-ereilitors heiii^ more than one, ami the attaching creditor 
having decree against one only waM decided likewise in (1903) 30 Cal., 583 -7 C. W. N., 414 
which overruled (1885) 1*2 C'al., 2!)1 (299) ; (1901) 27 All., 158; (1905) 29 Bom., 528; (1892) IG 
Bom., 083; 91. 

also (1902) 8 O. C. 80 (89); (1899) dC.W.N., 308(371), (1898) 22 Mad., 211 (244); (1895) 
L. B. II., (1893-1900) IGl (1G7).] 

[ 9 Cal. 923 8 Ind. Jur. 84 ] 

[923] OEIGTNAL CIVIL. 

77ni ii:h'd July, 
riiESENT : 

Mb. Justice Pigot. 

Kliajah Assenoolla Joo 
cersits 

Khajah Abdool Aziz and others. 

Practice- C/rit Procedure Code (Act XIV of s, s, ISO — Non-compliance 

* with order for production of documents — Defence struck out. 

Where a defendant neglects to compl} with an order for proiluction and inspection, the 
Court w'ill, although in the last resort, order his defence to be struck out. 

Tins was a suit praying that tlie first defendant might bo oi’dered to bring into 
Court probate of an alleged will of one Khajah (lolam Moheeooddeen (deceas- 
ed) to try the factum and validity thereof, and for a declaration that the plain- 
tifl was entitled to a share in the estate of the deceased and for an injunction. 

The defendant entei'ed ap])c:)rancc and filed his written statement on the 
1 1th Uecember 1882. On the 8th January 1883 the usual order for production 
of documents w’as made, and the same was served on the Pith Jiinuary on 
the defendant’s attorneys. 

The defendant on the I8th Jami.iry filed his affidavit verifying a list of 
documents in his possession. The ].laintitl experiencing difficulty in obtaining 
proper inspection of the books produced, moved the Court, and on the 29th 
March 1883 obtained an order directing the defendant to produce and leave at 
the office of the Registrar within a certain period certain books and documents, 
amongst which were certain books in Cashmere relating to the years 1270 to 
1277 (I8G3 to 1870), the plaintiff to have liberty to inspect and peruse the 
same. 

The above order was served j)ersonally on the defendant as well as on his 
attorneys on the 27th April. On the 30th May the defendant produced certain 
hooks from Umritsur, and made them over to the Registrar, but the plaintiff 
was unable to obtain inspection of the same owing to the continued absence of 
the defendant. After a prolonged corresi)ondence between ihe plaintiff’s and 
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defendant's attorneys on the matter, the former received on the 2nd July a 
letter from the latter saying that “ you can inspect the Umritsur books in the 
Registry Office whenever you chose [9243 to make an appointment to do so ; 
our client’s inspection must be dispensed with.” The Registrar, however, 
would not allow inspection until the defendant should have made a list of the 
documents. The defendant altogether failed to comply with the order of the 
29th March, as regards the Cashmere books, the time for such production 
having long passed. 

The plaintiff, therefore, applied to Mr. Justice NOBHIS in Chambers for 
a summons on the L7th July 1883, calling upon the defendant to appear in 
Chambers on the 20th July to show cause why he should not, within 48 hours 
from the order, comply with the order of the 29th March 1883 by leaving and 
producing the Cashmere books at the Registrar’s Office, and why in default of 
his compliance therowitli his defence should not bo struck olf. 

The above summons was duly served on the defendant’s attorneys, but the 
defendant put in no appearance as directed by the summons. 

Thereupon the plaintiff applied in Chambers for an order in terms of the 
summons, and Mr. Justice NoRRis adjourned the matter into Court. 

Mr. Hill for the plaintiff applied under s. 13G of the Code of Civil Pro- 
cedure that the defendant’s defence might be struck out, stating that ho was 
not aware tliat any similar application had over been made in this Court ; the sec- 
tion was taken from the English Order XXXI, rule No. 20 of the Judicature 
Act, and having regard to the serious consociucnces to tlie defendant the Court 
would necessarily be reluctant to exercise the discretion conferred on it, except 
in extreme cases ; see Twycroft v. Omni (W. N. for 1875, p. 201), in which 
Lush, J., held that lie would only exorcise the ])owers conferred by the rule in 
the last resort ; there, however, an explanation was offered for the non-com- 
pliance with the order, and it was said that the defendant was willing to 
answer the interrogatories within a week, whereas upon the affidavit now before 
the Court the defendant’s whcroahcpits was unknown oven to his attorney, and 
the latter was wholly uninstructed. 

In England the party against whom such an order is made would, it 
seems, be entitled to come in and ask that the order [925] might be set aside 
on showing sufficient grounds for such an application ; and in this case tlie order 
will not be very prejudicial to the defendant. 

Pigot, J., made an order striking out the defence of Khajah Abdool Aziz 
under s. 136 of the Code in consequence of his non-compliance with the order of 
the 29th March 1883 ; and at the same time mentioned that tlie party against 
whom the order was made might come in and seek to set it aside on showing 
good grounds for the application. 

Attorneys for the Plaintiff : Messrs. Ttemfry and Ilemfry, 


NOTES. 

[In (1898) 2 C. W. N.,67G (799) this case was distinguished a.s being an interlocutory 
order ; it was there hold that the position would bo different when it was a final one. As to 
appeal, see 19 Bom., 307; 7 All., 159 ; revision 14 Cal., 7G8 ; as to what may be done on appeal, 
see Woodroffe and Ameer Ali on Civil Procedure Code (1908), p. 774.] 


4 CAL.— 169 
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[9 Cal. 925] 

APPELLATE CIVIL. 

The 2Qth May, 

Present : 

Sir Richard Garth. Kt., Chief Justice, and 
Mr. Justice Macpherson. 

Jugut Shobhun Chimdor alian Doohil Cliunder Dehingur 

Gossamy IMaintilf 

versus 

Binaud Chunder alias Soda Shobhun Chunder Dehingur 
Gossamy and another Defendants." 

Jurisdiction of lievnnue Courts — Question of title — Registration of names — 
Declaratory decree. Suit for. 

It is not tho province of a Revenuu Court to dccidu questions of title between contending 
claimants, rfuch questions being within the province of the Civil Courts. It is the*duty of the 
latter in suits brought for declaration of a right to registration to declare the rights of 
pai-ties in order that the rovtuiuo authorities may be duly tserfcified as to tho persons whom they 
ought to register. • 

In this case tho plaintiff sued to get his name registered on the revenue 
rolls as a joint holder with his brother, defendant No. 1, in respect of 311 
bighas of ancestral lands. 

The plaintiff stated that after his father's death in 1277 (1870), he and 
his brother, defendant No. 1, inherited their father’s estate ; that at that time 
both of them wore minors, and the lands in [926] question were recorded in 
the name of their step-mother ; that after the death of their step-mother, 
defendant No. 1, who had attained majority, became the guardian of his minor 
brother, and applied for and obtained a certificate to collect and receive the 
amounts due to their father, and further applied to the Collector to have his 
name registered in respect of his father’s ancestral proporiy, and accordingly 
obtained a pottah in his own name of all these properties ; that on tho 25th Pous 
1285 (10th January 1879) he (tho plaintiff) attained his majority, and separated 
from defendant No. 1, and took ijrnali possession of a share of the lands in 
suit. That defendant No. 1, in arder to establish his exclusive right over all 
the ancestral property, brought a suit against certain tenants to eject them 
from their holdings ; that ho (the plaintiff) thereupon applied to the Revenue 
Court to have his name recorded as a joint holder of these lands with his 
brother, but his application was refused both in the first Court and on appeal 
in the Chief Commissioner’s Court : and that he thereupon brought this suit 
against defendant No. 1 and the Deputy Commissioner for declaration of his 
title and the recording of his name jointly with that of his brother on the 
revenue rolls. 

Defendant No. 1 stated that the plaintiff was not in possession, and that 
a suit for a declaratory decree would not lie ; and he further denied plaintiff’s 
claim to any portion of the land, the land not being subject to the ordinary 
Hindu law of inheritance. 

* Appeal from Appellate Decree, No. 1883 of 1881 against the decree of W. E. Ward, Esq., 
Judge of Assam Valley District, dated tho 13th Juno 1881, reversing the decree of Baboo 
Shibo Porsad Ghuckerbutty, Suddor MunsiiT of Qauhatty, dated the i4th December 1880. 
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* 

Defendant No. 2 stated that ho had no interest in the suit and asked for 
costs. 

The Assistant Commissioner found that the lands were ancestral ; that 
the plaintiff had been in possession of the land in suit jointly with liis brother, 
and decided the case in favour of the plaintiff, ordering that the properties 
claimed by the plaintiff bo declared his paternal properties, and he be entitled 
to get his name registered in respect of a half share therein. 

The defendant No. 1 appealed to the Judge of the Valley District of Assam, 
who, without going into the merits of the casp'^, dismissed the appeal on the 
ground that . the plaint disclosed no cause of action, stating that the plaintiff, 
being in possession and enjoyment of the lands in suit, the Chief Cominissioner's 
order refusing to register his name as a joint holder with his brother tlirew no 
[ 927 ] cloud upon the plaintiff’s title ; and further that the Court had not the 
power to pass such an order against the revenue authorities as was asked for 
in the plaint. 

The Plaintiff appealed to the High Court. 

Baboo Dhoohun Mohun Doss for the Appellant. 

Baboo Bash Behari (ihosc for the Respondent. 

The Judgment of the Court (Gahth, C. J., and Macpherson, J.) was 
delivered by 

Garth, C. J. — In this case, which is somewhat similar in its nature to 
others which have been appealed from the Assam Valley Districts, we are 
sorry to find that the District Judge has again taken an erroneous view of the 
law. 

The plaintiff sued to have it declared that ho is entitled to an eight-anna 
share in certain immoveable property, and to liave his name registered as the 
owner of that share in the Revenue Court. 

His case is, that his father was the owner of the property in question, and 
that he and his brother, the defendant No’ 1, inherited it in equal sliares. At 
the time of his father’s death, which occurred on the 2nd of Joisto 127 J (17th 
May 1870), the plaintiff and his brotlier wore both minors, and consequently 
their step-mother, Chundor Coomary, who appears to have acted as their guar- 
dian, had her name recorded in the Revenue Court as the owner of one portion 
of the property, whilst another portion remained in the name of the plaintiff’s 
father, to whom a pot tab had been granted. 

Chunder Coomary died whilst the plaintiff' was still a minor, but his 
brother, the defendant No. 1, had then attainecl majority, and he became the 
plaintiff’s guardian after the step-mother’s death. 

He then applied to the Judge’s Court for a certificate authorizing him to 
collect the amounts due to their father ; and taking advantage of his position 
as the plaintiff’s guardian, he also applied to the Collector to have his name 
recorded as the sole owner of the property, which stood in the names of Chun- 
der Coomary and of his fatlier. His application was granted, and ho obtained 
a pottah, conveying the property to himself alone. 

[ 928 ] The plaintiff then says that afterwards upon attaining his majority, 
he separated from his brother, the defendant No. 1, on the 25th of Pous 1285 
(10th January 1879) ; and that he has since been in ijmali possession of a share 
of the lands in suit. 

He then alleges that the defendant No. 1, with a view of excluding him 
from his interest in those lands, took proceedings in his own name to eject the 
tenants ; whereupon the plaintiff', for his own protection, applied to the Avenue 
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Court to luivo his name registered as the owner of an eight-anna share in the 
property ; but in consequence of objections raised b*y*the defendant No. 1 the 
' Deputy Commissioner refused to register him. 

He then ajipealed to the Commissioner, who confirmed the order, but 
advised the plaintiff to bring a civil suit. This was no doubt his proper remedy ; 
and ho did bring this suit on the 2nd of July 1880. The defendant No. 1 
alleges (amongst other things) that the plaintiff' has no interest in the lands in 
suit. 

The Assistant Commissioner, after going into the case very carefully, 
decided in the idaintilf’s favour, and gave him a decree, declaring that ho was 
entitled to an eight-anna sliaro of apart of the property in question, and to have 
his name registered as the owner of that share. 

The defendant No. 1 ai)pealod from that decree ; and the District Judge, 
apparently without going into the evidence, or considering the judgment of the 
first Court, held that the plaint disclosed no cause of action, and refused to try 
the appeal upon its merits. 

The District Judge goes on to say, what of course is very true in a litoral 
sense, that the Civil Court has no power to make a binding order upon the 
revenue authorities in the manner prayed for in the plaint ; but I think if he 
had only exercised a little of the discretion, which was shown by the first Court, 
he would have had no difficulty in making such a decree as would have given 
the iilaintilY all the relief whicli he could properly ask, if after an investigation 
on the merits he considered him entitled to it; that is to say, a decree declaring 
what his rights were, leaving it to the revenue authorities to register him, if they 
thought lit, in respect of those rights. 

Suits of this kind are extremely useful, and of every-day [929] occurrence 
in this province. It no doubt sometimes happens that plaintiffs, through 
ignorance oi- mistake, ask for an order upon the Collector, which the Civil 
CoiU’ts have no power to make ; but that is a mere formal error, which 
it is the duty of the eJudge to correct ; v-nd if he finds upon the evidence 
that tlip plaintiff is entitled to the right which he claims, and that the case is 
one in which a declaratory decree can legally be made, ho ought to make such 
a decree, anti then leave it to the revenue authorities to do their duty in the 
matter. 

I observe the District Judge says, that “ the revenue authorities in Assam 
are not legally bound to register the. names of all the joint shareholders in a 
pottah.” 

I can only say that if this is so, and if the revenue authorities in Assam 
are at liberty to prefer the claims of any one shareholder in a property, and 
to register him as the solo owner, to the exclusion of the others, notwithstand- 
ing any declaration which may be made by the Civil Court to the contrary, I 
am afraid that the Kevenue Court, instead of being of any service to the public, 
must of necessity often become an instrument of fraud and oppression ; and if 
that is the state of the law in Assam, I think the sooner the notice of the 
Supreme Government is called to it, the better. 

It is not, of course, the province of the Revenue Court to decide questions 
of title between contending claimants. It has neither the knowledge of law, 
nor the proper machinery, to decide such questions. That is obviously the 
province of the Civil Courts ; and their duty, as I understand it, is to declare 
the rights of parties, in order that the revenue authorities may be duly certified 
as to the person whom they ought to register. 

Unless this were so, I see no reason why the Collector or the Commis- 
sioner in Assam should constantly refer parties, (as the Commissioner has done 
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in the present instance), to the Civil Court. It would seem nothing short of 
mockery to refer a clainAant to the Civil Court, and when he has sued there, 
and had his rights declared, to inform him that the Revenue Court cannot 
recognize those rights. 

The plaintiff in this case has sufficiently explained his title upon the face of 
his plaint. lie has shown how those rights are [030] likely to bo jeopardized 
by the exclusive claim to the property which is mado by his brother, and 
the proceedings which the latter has taken with a view to exclude him from 
his propel ty. It is obvious from the written statement of the defendant No. 1, 
and from the judgment of the first Court, tli.iu the latter denies the plaintiff’s 
title, and moans to oust him if he can, and the case is therefore one which 
comes directly within the scope of s. 42 of the Specific Belief Act. 

The case must therefore be remanded to the lower Appellate Court, in 
order that the merits of tlio case may be properly investigated, and the plaintiff^s 
' rights declared with a view to registration. 

There is nothing in the case referred to by the District Judge which is 
opposed to this view, because in that case, as explained by the High Court, 
the plaintiff was not in a position to sue for declaratory decree. 

There have been several other cases since the year 1879, which have come 
up in appeal from Asstam, and in wdiich, I regret to say, this Court has been 
constrainc(} to express its disapproval of the law which has been laid down by 
the District Judge. (See Kalnuhi Dahta v. KovioUt Kunto Surma (I. L. R., 7 
Cal., 437 ) ; Hootahoo Jiavah y. Loom Bavah (l.L.R., 7 Cal,. 440). Beejoy Keotw. 
Goria Kcot (T.L.R., 7 Cal, 439) ; PurnamaL Dcka Kohta v. Maijaram Deka 
Kohta ; and (10 C.L.R., 201). Shiboram Surma v. Juqqeram Surma (No. 138 of 
1881 not reported). 

The costs in this Court and in the lower Appellate Coui t will abide the 
result. 

Case remanded, 

[ 13 C.L.R. 427] 

[931] FULL BENCH. 

The 14th Auqust, IHSd, 

Prksent : 

Sill Ri(3HAR1) Garth, Kt., Chief Justice, Mr. Justice Mitter, 

Mr. Justice McDonkul, Mr., Justice Prinsep, and 
Mr. Justice Tottenham. 

The Maharajah of Burdwan and others Defendants 

versus 

Kristo Kaminf Dasi Plaintiff. 

Sale for arrears of rent — Beq, VIII of 1819, s, H — Due publication 

of Notice of Sale, 

^berc there ib a cutchcri upon the land of a defaulting patnidar the notice required by 
6. 8 of Reg. VIII of 1819 mubt be served there ; but where there is no such cutchcri, the 
notice should be published, in the manner required by the section, at the principal town or 
village within the taluk. 

This was a reference by Garth, C.J., and Macpherson. J., to a Full 
Bench. The referring order was as follow’s : — 

* Full Bench Reference, No. 82 of 1882, from the original decision of the Subordinate 
Judge of Hooghly, dated 3rd December 1881. 
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This suit was brought to set aside the sale of a patni taluk under Begu- 
lation Vlll of 1819 ; and one of the grounds relied upon by the plaintiff was, 
that notice of the sale had not been duly published. 

The question was, whether there had been a sufficient compliance with 
the provision of s. 8, which requires that “a copy of the notice shall be sent 
to be similarly published at the cutchori or at the principal town or village upon 
the land of the defaulter. 

The patni taluk in question was called Lot Amarpur ; and as the default- 
ing patnidar had other pro])orties in the neighbourhood of that taluk, he had a 
small mal cutcheri on the land of this taluk, and another dihi cutcheri at a 
village called Mahanad, some eight or nine miles distant from the coniines of 
Lot Amarpur. 

At this latter cutcheri his principal business was transacted, including that 
of Lot Amarpur, and it appeared that two durpatnidars, who were the largest 
tenants on Lot Amarpur, were always, in the hal)it of paying their rents at the 
dihi cutchori. 

The other cutcheri within the taluk was used for the purpose of receiving 
the rents of the smaller tenants, which, when received, were paid into the 
dihi cutcheri at Mahanad. 

[932] The notice in this case was taken to the Maliaiiad cutcheri, and the 
serving peon gave it into the hands of one of tlie arnlas at that cutcheri in the 
presence of the defaulting patnidar and obtained a receipt. 

It was contended by the plaintiff, who is a co-sharer to tlie extent of eight 
annas in the patni, that this service was bad. 

Isi. — Because tlie cutcheri at Amarpur was the one at which the zamindar 
was bound to serve the notice ; and 

2ndly. — Because it was delivered to one of the amlas, instead of being 
stuck up on the wall of the cutcheri. 

As regards the first point, it was held in the case of Mnngazee Chaprassee 
v. Shibo Sundurcc (21 W. R., 369), that the cutcheri at which the notice should 
be serVed need not be within the patni as long as it was adjacent to it and 
upon the land of the defaulter — /See also to the same effect Lotfonissa v. Kowar 
Bam Chunder (S. D. A., 1849, p. 371), and Goitree Lall Sing v. Joodhistcer 
Hajrah (I. L. B., 1 Cal., 359: 25 W. B., 141), where the service of the notice 
appears to have been effected at the house of the defaulter. 

We entertain some doubt, whether, so long as there is a cutcheri or a 
town or village of the defaulter upon the land of the taluk, the service of the 
notice'ean be effectually made otherwise than upon the land'of the taluk. 

With regard to the second point, the words of the section seem to leave 
it doubtful whether the service must 1 e published by sticking it up on the walls 
of the cutchori, or whether it may be delivered to some person at the cutchori 
for that purpose ; and the authorities seem equally doubtful. 

It would seem from the case of Gourec Lall Singh v. Joodhistcer Hajrah 
(I. L. B., 1 Cal., 359 : 25 W. B., 141), that the learned Judges in that case con- 
sidered that the notice should be j)nblis}icd by the zamindar; whereas other 
cases seem to show that service upon the patnidar or his amla personally at the 
cutcheri is sufficient — (See Mungazee Chaprassee v. Shibo Sunduree (21 W. B. 
369). 

We entertain considerable doubt as to both these points, and as the 
authorities upon the subject are by no means uniform^ and it is desirable that 
s*om6 "defiiiTte rule upon the subject should be [933] laid down, we think it 
right to refer the question to a Full Bench. 
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Whether the service of the notice under the above circumstances was 
sufficient in point of law to satisfy the requirements of the Regulation ? 

The Advocate-General (Mr. Paul) with him Baboo Bosunt Coomar Bose, 
Baboo Umhica Chum Banerjee, and Baboo Bama Chum Banerjee for the 
Appellants. Section 8 of the Regulation refers to publication ; the reason for 
the section is, and it was intended to provide, that notice of the sale should be 
given to the patnidar and durpatnidar. All the regulation intended was to lay 
down some rule to provide against fraud ; the meaning of the word “ cutcheri ** 
in the section is the nearest large cutcheri at which the business of the land- 
lord is ordinarily carried on. The Legislature never intended that the notice 
should be posted in a cutcheri on the land of the defaulter, for to mean this, 
the words “ at the** must be struck out. In Hunooman Doss v. Bipro Chum 
Roy (20 W. R., 132), it was held that it was more in compliance with the sec- 
tion to post the notice at a place where the gomastha carried on his business 
than at the cutcheri which was not in use. In ^iungazee Chapi'assee v. Shibo 
Sunduree (21 W. R., 369), it was held that so long as the cutcheri, at which 
notice was served on the defaulter, was an adjacent one, at which all the 
business of the defaulting patindar was carried on, that was sufficient. In the 
present case the tenants never paid their rents till a notice was served on them, 
and it was in this very cutcheri where such notice was always served on them, 
and this had been done for the last twenty years. Is the /amindar now 
entitled to turn round and say, “ this is not the cutcheri in which a notice to 
avoid rny patni ouglit to liave been served ?** The words in the Regulation do 
not necessarily mean the patni land of the defaulter ; there is nothing to 
indicate that it was the patni land alone. In Lootfonissa v. Kowar Bam 
Chunder (S. D. A., 1849, p. 371), it was held that a posting at any cutcheri 
of the defaulter was sufficient. 

[934] The Court did not call on Mr. Evans, who appeared with Baboo 
Troylohho Nath Mitier, Baboo Gum Das Banerjee, and Baboo Gogcsh Chtinder 
Dey for the Respondents. ^ 

The following was tlie Opinion of the Full Bench : — , 

We are of opinion tliat in this case the notice was insufficient. 

If there is a cutcheri upon the land of the defaulting patnidar, (by which 
expression we mean tlie land of the taluk in question), we think that the notice 
must be published at that cutcheri. 

If there is no such cutchori, the notice must be published at the principal 
town or village within the taluk. 

We think also. that the more delivery ot the notice to the patnidar, ole one 
of his amlas, is not sufficient ; but that it must be published in the manner 
required by the section. The necessity for accurately conforming to both pro- 
visions of the Regulation is laid down authoritatively by the Judicial Committee 
in the case of the Maharajah of Btirdwan v. Tara Soondery Delia (L. R., 10 
I. A., 19 : S.C., ante, p. 619). 


NOTES. 

\,See also (1885) 12 Gal. 67 (69).] 
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[9 Cal. 934] 

FULL J3LNCH. 

The. 16th August, 1883. 

Present ; 

Sir Richard Garth, Kt., Chief .Iustice, Mr. Justice Muter, 
Mr. Justice McDoNEiii., Mu. Justice Prinsep, 

AND Mr. Justice Tottenham. 

Srinath Kur and others Plaintiffs 

versus 

Prosunno Kumar Ghose Defendant.’'' 


Limitation Act (XV of 1877), Sch. II, Art. 140\ —Act IX of 1871, Sch. II, 
Art. 141 -Suit bg reversioner for possession. 

Under Article 141 of Schedule IT, Act XV of 1877, si reversioner who succeeds to immove- 
able property has twelve years to bring his suit for possession from the time when his estate 
falls into pos.session. 

This was a reference to a Full Bench by CUNNINGHAM and MACLEAN, JJ. 
The referring Judgments were as follows : — 

Maolean, J. — The plaintiffs are the grandsons (daughter’s sons) of Badha 
Madhub Pal Chowdhry, by his daughter Shantomoni who died in 1284 (1877) : 
the defendant is his grandson by his daughter Anundmoyi, who died in 1270 
(1863). The property in [93d] suit is the residue of Badha Madhub’s estate, 
exclusive of what has been alienated. Plaintiffs claim their share as having 
descended to them on their mother’s death. 

The defence is that by adverse possession of his father and himself since 
1270 (1863) the defendant has acquired a good title. 

The first Court decided that the plaiptiff’s mother alienated her share, and 
so effected a partition, and that therefore she did not hold any title after her 
sister's death. The Subordinate Judge did not agree with this part of the 
Munsif’s decision, but both Courts find as a fact that plaintiff’s mother was 
out of possession from 1270 (1863); and applying the rule that adverse posses- 
sion which would have extinguished her right also extinguished the reversioner’s 
right, they have dismissed the plaintiffs’ suit. 

The question, therefore, is whether the rule which was laid down under 
Act XIV of 1859 is good law under the Limitation Acts of 1871 and 1877. 

In Saroda Sooiulury Dossee v. DoyavioyeeDossce (T. L. E., 5 Cal., 938), the 
rule is re-affirmed in clear terms. That was a case governed by Act IX of 
1871. I am not, however, prepared to adopt the qualification there put upon 


*Full Bench Reference, No. 82 of 1882, against the decree of the Additional Subordinate 
Judge of Dacca, dated 2Gth November 1881, affirming the decree of the Second Munsif of 
Munshigunj, dated 25th April 1881. 


t [ Art. 140 



Description. 

Period of 
limitation. 

Time from which period 
begins to run. 

By a remainder man, a reversioner 
(other than a landlord), or a 
devisee, for possession of immove- 
able property. 

Twelve years ... 

When his estate falls into posses- 
sion. 3 

« 
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the words “ entitled to possession.*’ These words seem to mo sufficiently clear 
and I arn not disposed to say that they only mean entitled to possession if the 
last female also was entitled to possession at tlie time of her deatli. 

In Pursut Koer v. Paint Boy (I. L. R., 8 Cal., 442), the last female owner 
aad been out of possession for 36 years before her death, and while it was held 
that the case (although time had run out under Act XIV of 1859) was really a 
case of improper alienation rather than of adverse possession, it was also 
decided that the suit was certainly not barred under Act XV of 1877, Art. 141, 
unless it had been barred under some former Ac^ In the case before us time had 
not run out under Act XIV of 1859 ; and as the Acts of 1871 and 1877 are iden- 
tical in this respect, the only (luostion was whether the suit has been brought 
within 12 years of Shantomoni’s death. This is not disputed. 

I have some doubts about the correctness of tlie decision in Saroda Soon- 
Hary Dossee v. Doynmoyee Doasee (1. L. R., 5 Cal., 938). I was a party to the 
decision in Pursut Koerw. Paint Hoy (1. li.R., 8 Cal., 442) and also to a recent 
[936] decision, dated 14th March 1883, in appeal from Ap})ellaLe Decree 
No. 1306 of 1881, in which, however, time liad not run out against the late 
female owner. 

In Chnhder Nath Dasw. Asnram Das (l Shome, 165) it was laid down that 
limitation ran under Art. I ll from the date of the plaintiffs’ mother’s death. 
This case is in support of the view I have taken. 1 think the question should 
be authoritatively settled by a Full Dench. 

Cunningham I J. — The question raised in this appeal is whether under 
Art. 141 of the Limitation Act of 1877, the person entitled to the possession of 
property on the death of a Hindu or Mahomed an female can sue within 12 
years of the death of the female, notwithstandiTig that the female's right of 
action was barred by 12 years* adverse i)ossession. 

As there appears to be some conSiict of decision as to tliis point, and also 
as to whether time, which has begun to run against the female continues to 
run against the remainderman, or whether a new period of limitation arises 
on the death of the female, I concur in referring hotli (jnestions to the Full 
Bench. 

Babu Kalichnni Bannerjec, for the Appellants. In this case the widow’s 
right is barred by 12 years adverse possession, so the question before the court 
is whether the reversioner is also barred. Limitation runs not from the date 
of actual dispossession, hut from the date when the estate falls into the rever- 
sioner’s possession, /.c., from the date of the death of the widow. Chunder 
Nath Das v. Asaram Das (1 Shome, 165) ; see also Pursut Koor v. Point 
Boy (I. L. R., 8 Cal. 442). 

In an unreported case. Special Appeal 1306 of 1881, Dwarkanath Gupta 
V. Komulmoney Dossee, decided by Cunningham and Maclean, JJ., on the 14th 
March 1883, it was held that the meaning of Art. 141 is, that, although limita- 
tion has begun to run against a widow, yet a fresh period of limitation begins 
for the reversioner on her death. [Carth, C.J. — The reversioner does not 
claim through the widow, but through the husband, so if limitation had run 
against the widow, he would not be bound by it.] As regards the case of 
Nobin Chunder Chiickerhutty [937] V. Guru Pershad Doss (B. L. R., Sup. Vol., 
1008 : S.C. 9 W. R., 505) it was decided on the limitation Act of 1859, and it 
is very probable that the Legislature intentionally modified the effect of that 
case in passing the later Limitation Acts. 


4 CAli.—lTO 
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Baboo Srinath Banerjee for tho rospondont cited Nobin Chunder Chucker- 
butty V. Guru Pershad Doss (B. L. E., Sup. Vol., 1008 ; S.C. 9 W. E., 505), 
and Saroda Soondury Dossrc v. Dayamoijce Dossce (I. L. E., 5 Cal., 938). 

The following Opinions were delivered by the Full Bench : — 

Garth, C. J. (Mitter, J., McDoneel, J., and Tottenham, J., concurring). 
We think that the rule which was laid down under the Limitation Act 
of 1859 is no longer the law under the Acts of 1871 and 1877. 

A reversioner who succeeds to iininovoable property has now twelve 
years to bring his suit from the time vdien his estate falls into possession, (See 
Art. 141" of tho Act of 1871, and Art. 140 of the Act of 1877.) Under the 
Act of 1859 the language was vory different. The suit under that Act must 
have been brought within twelve years from the tunc when the cause of action 
arose ; and as it was considered by the Full Bench of this Court that tho 
cause of action arose at tho time when the owner of the inheritance was first 
dispossessed, they held that a twelve years dispossession, which barred the 
owner of tho inheritance for the time being (although a female), barred also 
the reversioner See Nobin Chunder Ghuvkerbulty v. Guru Pershad Doss (B. 
L.R., Sup. Vol., 1008 : S.C. 9 W. R., 505). 

The provision in the present Act. as well as that in the Act of 1871, as 
regards remaindermen and reversioners, assimilates tlie law in this country to 
the law of England. (See 3 and 4 Will. IV, Ch. 27, s. 4). As the Subordi- 
nate Judge has decided in the plaintiffs’ favour upon the merits, we think that 
they are entitled to a declaration of their rights, and to possession of the shares 
in question. They should also have their costs in all the Courts. 

Prinsep, J. — No doubt the tei'ins of the Limitation Acts of 1871 and 
1877 are materially altered in respect of tho point now before us, from the 
Act of 1859, on which the judgment of the [938] Full Bench in the case of 
Nobhi Chunder Chuckerbntty v. Guru Pershad Doss (B. L. E., Sup. Vol., 
1008 : S.C., 9 W. E., 505) proceeded ; and although I do not wish to differ 
from the opinion of my learned colleagues, I have some hesitation in coming 
to the conclusion that tho Legislature in 1871 deliberately altered the law 
thus laid down in 1868. T further observe that this point has never, that I 
can find, boon before any Division Bench of the Court, except in the case of 
Saroda Soondury Dossee v. Doyamoyee Dossce (I. L. R., 5 Cal., 938), when 
the rule laid down in tho Full Bench case abovementionod was followed. 

NOTES. 

[LIMITATION— REVERSIONARY HEIRS— SUIT FOR POSSESSION— 

The ruling in this case has been accepted by all the High Courtu and Chief Oourtn, 
At one time it was thought that the Privy Council decision in 22 Cal. 446 virtually 
overruled this case. See (1827) 20 AP. 42 (46). But this view is not now main- 
tained (1901) 28 All., 448 (454) ; (1908) 26 All., 436 (440) ; (1898) 26 Cal., 286 (296). In 23 
All., 448, the said Privy Council case was explained a.s only laying down that the reversioner, 
during the female heir's lifetime, hud no right to possession though such female heir’s right 
had been extirigui.shed by adverse possession against her ; and that it did not decide tho case 


[Art. 141 


Description of suit. 

1 

Period of 
limitation 

Time when period begins 
to run. 

1 

By a rt mai rider man, a rever- 
sioner, other than a landlord or 

Twelve years ... 

Whon his estate falls into posses- 
sion.] 

a devisee for possession of immove- 
able property. 
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of the reversioner suing after the {emaile heir’s <{eath. The latter case was decided (in the 
same way in this case) in (1899) 23 Bom., 726 P.C., by the Privy Council. 

The principle applies to all reversioners whether entitled to qualified estates or absolute 
estates : — 11 Cal. , 791 (795) ; and to reversioners coming at the end of several successive limited 
estates 23 Cal., ; 13 Mad., 612 ; 27 All., 494. 

Under the Limitation Act of 1877 (the provision is the same in the Limitation Act, 1908, 
all the Courts have decided as in this case : — 

Privy Council: — (1899) 23 Bom., 725. 

CaUnitta (1888) 11 Cal 791 : (1893) 20 Cal, 900 ; (1383) 12 C. L. R., 648; (1898) 23 Cal., 
460 ; (1898) 20 Cal., 285 (295); (1908) 9 C. L. J., 236. 

Allahabad:— (1901) 23 All. 448; (1903) 25 All. 435; (1892)14 All. 156; (1897) 19 All. 367. 

Bombay 23 Bom. 725 ; 21 Bom. 646 ; (1889) 14 ilom. 482 ; 512 ; (1893) 18 Bom. 216 
(220) : (1894) 19 Bom. 809 ; (1895) 20 Bom. 801 ; (1899) 2 Bom. L.K. 106. 

Madras (1890) 13 Mad. 512 ; (1897) 20 Mad. 493 ; 26 Mad. 143 (147) : 12 M.L.J., 197. 

Punjab (1903) P.R. 41 ; (1898) P.R. 79. 

C.P. (1900) 13 C.P.L.R., 81 ; (1900) 3 N.L.B., 35. 

As regards suits questioning adoption, sec 29 Mad., 390 F.B. ] 

8 Ind. JUF. 140] 

[939] OEIGINAL CIVIL. 

The 14th, 15th, 10th, ^Ist, !^5th, :^8th, and 3 1st May, and 1st, 

5th and 11th June, 1883. 

Present : 

Mr. Justice Norris and Mr. Justice Wilkinson. 

Ralli 

versus 

Gau Kim Swoe 

Evidence taken on Commission — Commission' -Documentary evidence. Objection 

to admissibility of — Evidence taken by Commissioner beyond jurisdiction 
— -Notice to produce original document — Refusal to produce — 
Evidence Act (1 of 1872)^ s. 03, sub-section 3, 05'", 00. 

If, when ovidmioe i.s taken before Commissioners, a document is tendered and objeated to 
on any ground, the opposite party is not precluded from objecting to the document at the trial 

* [Sec, 66 : — Secondary evidence may be given of the existence, condition, or contents of 
a document in the following ca.ses: — 

Cases in which secon- (a) When the original is shown or appears to be in the 

dary evidence relating to possession or power of the person against whom the document is 
documents may be given. sought to be proved, or of any person out of reach of, or not 
subject to, the process of the Court, nr of any person legally 
bound to produce it, and when, after the notice mentioned hi section sixty-six, such person docs 
not produce it ; 

(6) when the existence, condition, or contents, of the original have been proved to be 
admitted in writing by the person against whom it is proved, or by his representative in 
interest ; 

(c) when the original has been destroyed or lost, or when the party offering evidence 
of its contents cannot, for any other reason not arising from his own default or neglect, pro- 
duce it in reasonable time; 

(d) when the original is of such a nature as not to be easily moveable ; 

(e) when the original is a public document within the meaning of section seventy- 
four ; 

if) when the original is a document of which a certified copy is permitted by this Act, 
or by any other law in force in British India, to be given in evidence ; 

(g) when the originals consist of numerous accounts or other documents which cannot 
conveniently be examined in Court, and the fact to be proved is the general result of the 
whole collection. In cases (a), (c), and (d), any secondary evidence of the contents of the 
document is admissible. In case (6) the written admission is admissible. In case (e) or 
(/) a certified copy of the document, but no other kind of secondary evidence, is admissible. 
In case ( 47 ), evidence may be given as to the* general result of the dociiments by any 
person who has examined them, and who is skilled in the examination of such documents.] 
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on any otlifT groiiiid. IL is nob noccs.sarv to stato all the objections to the admissibility of a 
doenrnent when it is first tendered, but the party objecting is ai liberty to take any fresh 
objection wh(!nover the party producing the document tenders it in evidence. 

Where a eummission to take evidence is issued to any place beyond the jurisdiction of 
the Court issuing the commission, it is not necessary, in order to admit secondary evidence 
of the cont<‘nts of a document, that the party tendering it should Imve given notice to 
produce the original, nor is it iiee**ssarv for him to prove a refusal to produce the original. 

On reading the evidence taken under the Commission, it appeared tliat 
the Commissioners had received and marked as an exhibit a document which 
liad not been formally proved. An objection had been taken by the defendant’s 
counsel before the Commissioners that the document was “ immaterial and 
irrelevant,” hut no objection was taken as to want of proof. 

Mr. Eoans for the Plaintiff now tendered the document. 

Mr. Jackson for tlie Defendant objected. Until a document is finally 
admitted in evidence, it is open U) every objection that may be taken to the 
admission of a document. If the objection is that some link is wanting, the 
Court cannot admit it without consent. 

Mr. A’l’rnt.s'.- The defendants were represented by counsel before the 
Commissioners, and if tlicir counsel did not clmoso to object that the docu- 
ment was not formally proved, it is too late to take the objection now. In 
Roh'nison v. Davies (L. ii., 5 Q. B. D., 20), LusH, J., said : “ The only question 
is whetlior, no objection liaving been taken before the Commissioners to the 
non-production of the original invoices, it is now competent to the defendants 
to object tluit copies only [940] were produced, ft seems to me clear, that if 
the defendants had been re])resented by counsel, and counsel had made no 
objection, no objection could be made now. If secondary evidence is received 
at nisi prui'^ without objection, it cannot be objected to afterwards. The 
defendants did not choose to he represented by counsel, hut each party was 
represented by a Commissioner, and it was competent to the defendant’s com- 
missioner to Jiiivo ohj(3cted. If he had done so, and his objection had been 
overruled, it would have been a different thing. Ho made no objection, and 1 
am clearly of opinion that it is too late to make one now.” 

Mr. Jackson, contra. --I don’t wish to impugn the proposition laid down in 
Bohinson v. Davies (L. R., 5 Q. B. D., 26), that if secondary evidence is allowed 
to go in without objection, no objection to it can afterwards be entertained. 
But if the evidence is illegal it may he struck out at the hearing, though no 
objocjbion has been made before tlio Commissioner - Hutchinson v. Bernard 
(2 Moo. and Rol)., 1 ); — Lnmieif v. ChjeiS B. andB., 114). The objection is open 
until the document is properly proved ; additional evidence may be adduced 
hereafter, and the plaintiff may be able to prove the document. But lean object 
whenever it is tendered if the prool is not sufficient. There is no such thing 
as a half-adndttcd document. 

Mr. Hill on the same side. — With regard to Bobnison v. Davies (L. R. 
5 Q. B. I)., 26), the real cpiestion decided was, that primary evidence ought to 
be offered, but that secondary evidence can be given by consent, and the 
decision comes to this ; that if secondary evidence is tendered and the other 
side are silent, that is evidence of consent and they cannot withdraw it ; 
but if a document is not proved silence does not give proof. Either the docu- 
ment is m or not in. It is not necessary to raise all objections at the same 
time ; an objection may be taken on the ground of insufficiency of stamp. That 
may be cured, but tlie person objecjbing would be entitled to object afterwards 
on the ground of want of proof of execution. 
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[NohrIS, J. — Wo are of oinnion that the document ought not to be 
admitted. When counsel objects to a document being admitted ho is not 
bound to state all his objec-CSlilltions. If at a subsequent stage the 
counsel tendering the document thinks he has got over the first objection, 
the opposing counsel have the right to make any further objections to the 
admissibility of the document that they may think proper. It is open to the 
plaintiff to prove the document hereafter.] 

A witness was called before the Commissioners to prove that a certain 
portion of the cutch shipped by the plaintiffs in the ship Gertrude had been 
appropriated to a particular Company in America. Tlie following questions 
and answers were recorded : — 

“ Question . — Do you know what was done with the shipment per Gertrude 
so far as that appropriation that you speak of is concerned, that is, to whom it 
was appropriated ? 

“ Answer . — To the Boston Dye Wood and Chemical Company. It was 
done by letter : the paper I now produce is a coj^y of the original letter, and I 
know it to be a copy.” 

The defendant’s counsel objected on the ground that it was immaterial and 
irrelevant. 

Mr. Evans now tendered the copy. 

Mr. Jack.snn objected on the ground that the absence of the original docu- 
ment had not been accounted for ; that notice to produce it had not been given ; 
and that a refusal to produce it had not beet) proved. 

Mr. —Section 65 of the Evidence Act provides that “ secondary 

evidence may be given of the existence, condition or contents of a document 

** (a) When the original is shown or appears to be in the possession or 
power of tlie person against wliom tlie document is sought to be proved, or of 
any person out of reach of, or not subject to, the process of the Court, or of any 
person legally bound to produce it,* and when after tlie notice mentioned in 
s. 66 such person does not produce it.” And s. 66 provides that “ sowondary 
evidence of tlie contents of the documents referred to in s. 65, clause (a) shall 
not be given unless the party proposing to give such secondary evidence has 
previously given to the party in whose possession or power the document is, 
or to his attorney or pleader, such notice to produce it as is prescribed by law, 
and if no notice is prescribed by law, then such notice as the Court considers 
reasonable under the [942] circumstances of the case. Provided that such 
notice shall not be I'equired in order to render secondary evidence admissible 
in any of the following cases, or in any other case in which the Court thinks 
tit to dispense with it.” And clause (5) of the section provides that the notice 
may be dispensed with, “ when the person in possession of the document is out 
of roach of, or not subject to, the process of the Court.” 

The reason of the rule is, that it is useless to serve notice on a person 
beyond the jurisdiction of the Court when there would be no means of enforc- 
ing the production of the original. 

.It is a relaxation of the English rule. We had no power to compel the 
attendance of witnesses before the Commissioners, and no means of Issuing 
notices to any person to attend through any Court. I have only to show that 
there was an original written, and that this is a copy of it in order to use it as 
secondary evidence. I am entitled to do so because the original is in the pos- 
session or power of some person beyond the jurisdiction of the Court. 
No objection was taken before the Commissioners that the document spoken to 
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by the witness was only a copy. If that objection ]iad been taken we might 
have been able to produce theoj-iginal. In any case the Court has the power 
under the section to dispense with a notice. 

Mr. Jackson j contra. — The document was objected to when originally ten- 
dered. On the Evidence Act it is clear that this copy is not admissible. Is 
the Court to assume that it was intended to alter the English law ? The 
Evidence Act merely condenses Taylor on Evidence with some alterations 
which are manifest. There is no code in England ; the law of evidence is Judge- 
made law and can be modified from time to time. 

The first five exceptions in s. 6G are clearly in accordance with English 
law. As to the sixth it can be interpreted to be also in accordance with the 
English law. In England it would he necessary to prove that notice had been 
given, and that the person to whom it was given refused to comply with it. The 
reason is that it is necessary to get the best evidence if possible, and to satisfy 
the Court that an endeavour has been made to get it — Taylor on Evidence, 7th 
Edition, p. 409. There is no question, but that according to English law, 
notice and a refusal to comply with it [943] would have to be 
Clause {h) of s. 66 provides that notice is not required 
tlie person in possession of the document is out of reach of or 
not subject to the process of the Court.” Section 65 provides for the admission 
of secondary evidence “ when, after the notice mentioned in s. 66, such person 
does not produce ” the original document. That shows that there must be 
proof of refusal to produce. The mere fact that the document is not produced 
is not sufficient to allow the admission of secondary evidence. The words 
must be read, “if such person after such notice does not produce.” If that is 
so the law is in entire accordance with the English law. There must bo 
evidence explaining the non-production of the original, otherwise the original 
might be in Court and secondary evidence bo given of its contents. Upon what 
principle can it he said that, because a person is out of the jurisdiction, he is 
not to be asked to produce an original document ? In England there are no 
degrees, of second arv evidence ; here there are — see s. 63. This copy could only 
come under clause (3) of s. 63. There is no evidence to show that it was made 
from or compared with the original. Merely saying that it is a copy is not a 
suilicient compliance with the Act. 

Mr. Phillips on the same side. — Section 63 provides that where the person 
is out of the jurisdiction, secondary- evidence may bo given after the notice 

* [Sec. 66 : — Secondary evidence of the contents of the documents referred to in section 

• sixty-five, clause (a), shall not bo given unless the party pro- 

Biilcs as to notice to posing to give such secondary evidence has previously given to 

produce. the party in whose possession or power the document is, such 

notice to produce it as is prescribed by law ; and if no notice is 
prescribed by law, then such notice as the Court considers reasonable under the circum- 
stances of the case: 

Provided that such notice shall not be required in order to render secondary evidence 
admissible in any of the following cases, or in any other case in which the Court thinks fit 
to dispense with it : — 

(1) When the document to be proved is itself a notice ; 

(2) When from the nature of the case, the adverse party must know that he will bo 
required to produce it ; 

(3) When it appears or is proved that the adverse party has obtained possession of the 
original by fraud or force ; 

(41 When the adverse party or his agent has tht original in Court ; 

f5) When the adverse party or his agent has admitted the loss of the document; 

(6) When the person in possession of the document is out of reach of, or not subject to 
the process of the Court. ] 


proved. 
‘ when 
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required by s. 66 has been given. The last paragraph of (a) applies to every- 
thing which has gone before. If the Legislature meant to exempt such 
documents from the rules as to notice it would not have included them in a 
provision which refers to all. “ Such notice ’* is the notice prescribed by law, 
and if no notice is proscribed by law, then such notice as the Court considers 
reasonable. It is not said that no notice need be given. There must be at 
least such notice as the Court considers reasonable. All notice is not dispensed 
with. It is not reasonable that no attempt should be made to produce the 
original. 

Norris, J. — We are of opinion that the document is admissible. 
Mr. Jackson says that it is not proved to be a copy within the meaning 
of 8. 63 of the Evidence Act. and that if it is a copy at all it comes under sub- 
section 3. The witness says : “ The copy now produced is a copy of the 
original, and I know it to be so.’* [944] Mr. Jackson says that that is not 
sufficient to show that the document is a copy made from or compared with 
the original. I think the fair interpretation is that the witness knew it to bo a 
copy made from the original from personal knowdodge. Then \vas there an 
original document ? The evidence shows that a letter w^as sent to the Boston 
Dye Wood Company, and that certain action was taken upon it. 

Theii.is this copy admissible in evidence ? Section 65 says : “ Secondary 
evidence may be given of the existence, condition or contents of a document in 
the following cases : — 

“ {a) When tlie original is shown or appears to be in the possession or 
power of the person against whom the document is sought to be proved, or of 
any person out of reach of, or not subject to, the process of the Court, or of 
any person legally bound to produce it, and wlien after the notice mentioned in 
s. 66 such person does not produce it.” There is therefore a clear legislative 
enactment that notice, or a reasonable notice, must bo gnvcn, but that is 
qualified by s. 66, clause (5) which dispenses with notice “ when the person 
in possession of the document is out of reach of, or not subject to, the process 
of the Court.” * 

Mr. Jackson argued that there must bo evidence of a refusal to produce 
the original document. 1 do not see that that is required by the Act at all, 
and I do not think that it is requisite. 

Mr. Phillips wishes us to read “ such notice ” as applying to statutory 
notice first and then to reasonable notice.. That I think would be governed by 
or subject to sub-section 6 of s. 66. The Boston Dye Works are persons out 
of the jurisdiction of the Court, and we think therefore that notice was not 
requisite and that the copy is admissible. 

Solicitors for the Plaintiffs : Messrs, Sanderson d' Co. 

Solicitors for the Defendants : Messrs. Watkms d l^Valkms. 


NOTES. 

[SECONDARY EVIDENCE— 

As regards admissibility when person in possuH.siou cannot bo brought before Court, see 
also, 2 Mad., 295; 27 Cal., 639 ; as regards conditions of admissibility see 26 Cal., 63 ; 16 
Cal., 763.] 
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AHMAD HOSSEIN KHAN V. 


[ -10 1.A. 49 ; 13 C.L.R. 830 : 7 Ind. Jur. 443 ; 4 Sar. P.C.J. 442— Raflque 
and Jackson’s P.C. 72 ] 

[945] PEIVY COUNCIL. 

The loth March, 

PuesJ‘:nt : 

Lord Blackburn, Sir Peacock, Sir R. P. Collier, Sir R. Couch, 

AND Sir a. Hobhouse. 


Ahmad ITosscin Khan Defendant 

ver fills 

Nilial-iid-din Khan Plaintiff. 


[On appeal from the Court of the Commissioner of the Fai/abad Division of 

Oudh.] 

Res-judicata — Suit for maintenance — Limitation Act (XV of l877), 

Sch, 2, Art. 182. 

All allowance for the maintenance of a younger moniber of a family, was charged upon the 
inheritance to which the eldest male iiiemher alone succeeded. In a suit for such an allowance 
brought by a younger brother against the elder, who liad succeeded their deceased father in 
the possession of the estate, held that an order made dismissing a claim for maintenance pre- 
ferred by such younger brother against their father in hislife-thno founded on an ekrarnama, 
did not afford a defence under s. U of the Code of Civil Procedure. 

Held, also that the brothers having made an agreement, fixing the allowance for main- 
tenance at a certain sum, the younger brother agnieing to receive a leas sum for a defined 
period, he could only obtain a decree for the allow'ancc so reduced. 

An objection taken on this appeal, that this suit should have been brought on that 
agreement, held takim too late ; the defendant having been made aware of the agreement at 
the hearing, and not having objected on thisgrouiid in the first Appellate Court. A suit for 
arrears of such maintenance, within twelve years, is within time under Act XV of 1877. 
Appeal from a decree (30tli January 1879) of the Commissioner of the 
Faizabad division, confirming a decree (1st Juno 1878) of the Deputy Com- 
missioner of the Lucknow district. 

The question raised on this appeal related to a charge for maintenance on 
the village Kali spur in the Lucknow district, and others in Pertabghar in Oudh, 
whicli were granted maafi, in the time of the Nawahi, to one of the ancestors 
of the late Mahomed Hossein, the father of the parties to this suit, who were 
brothers by different mothers. 

These maafi estates had been charged, at the time of the grant, with the 
payment of sums for the maintonaiice of the younger members of the family 
in the hands of the maafidar. 

[948] Mahomed Hossein in 1861 received from the British Government a 
sanad confirming the rent-free holdings, as they had existed under the Maho- 
medans ; and, ho being in had health, his mother Fatima Bibi acted as manager 
of the estates for him. 

On the 10th July 1862, a claim for Rs. 1,128 brought by Nihal-ud-din 
against his father for a monthly allowance due on an ekrarnama purporting to 
he signed by Fatima Bibi, was dismissed by an Assistant Commissioner in the 
Lucknow district. 

Upon the death of Mahomed Hossein in 1863, Nihal-ud-din disputed his 
elder brother's right to the inheritance, and in proceedings, taken both before 
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and after the passing of Act I of 1869, unsucessfully claimed to exclude 
his brother. 

On the 5th March 1878, he brought this suit for a declaration of his 
right to maintenance, claiming arrears for eleven years and eight months, at 
Es. 140 per mensem. At the hearing in the Court of First Instance an agree- 
ment, dated 11th December 1869, was produced, whereby Nihal ud-din, giving 
up his claim to the estates, accepted an allowance of Es. 75 per mensem for 
one year, with Es. 100 per mensem for the next six years, and after that 
Es. 140 per mensem. 

The Comt held that neither with reference to the Assistant Com- 
missioner’s order of 1862, nor on tlie ground of limitation, was the suit barred ; 
and that there was no doubt that the Government grant contemplated the 
maintenance of this rent-free holding, as it had existed under the Nawabi, 
subject to the charge for the benefit of the younger members of the family. 
.The suit was decreed in favour of the plaintiff, and an appeal was dismissed 
by the Commissioner, who, as tlie Court exorcising the final appellate jurisdic- 
tion, gave to the defendant, on his application, a certificate for appeal to Her 
Majesty in Council under Cliapter XLV of the Code of Civil Procedure, Act 
X of 1877. 

On this appeal, — 

Mr. J* H. W. Arathoon appeared for the Appellant. 

Mr. C, W. Arathoon for the Eespondont. 

For the appellant it was argued that this claim, regarded as [947] of 
doubtful validity in regard to the altered circumstances of the maafii estate 
after 1858, and again after 1869, had been concluded by the proceedings 
in 1862. Again, the production of the agreement of 1869 showed that the 
alleged charge on the maafii estates was not the ground on wluch the respon- 
dent relied. If maintainable at all, this claim could only be based on that 
agreement. 

For the respondent it was argued that the judgments of the lower Courts 
were correct. Any objection to thd suit not having been framed upon the 
agreement of 1869 should have been taken in the lower Court. Rut *t was 
not a tenable objection ; the undertaking to pay the allowance confirming the 
right of the plaintiff rested on the original charge on tlie estate. 

Their Lordships’ Judgment was delivered by 

Sip R. Couch. — This is a suit between .two brothers, the sons of Mahomed 
Hossein Khan, who died in November 1863. The plaintiff in the suit, the 
respondent before their Lordships, was the second son of Mahomed Hpssein 
Khan, and the defendant, the appellant, was the elder son. It appears that 
upon the death of their father there was considerable litigation between the 
brothers with regard to the right to the estate of the father. That litigation 
began in 1863, and the result of it was that the defendant, the appellant, was 
declared to be entitled to the estate. After that the respondent brought a suit 
against his brother in which he claimed to recover Es. 19,600 for arrears of 
maintenance for 11 years, and 8 months, viz., from the Ist July 1866 to the end 
of February 1878, at Es. 140 a month, and a declaration of his right to main- 
tenance in perpetuity, and to have it judicially declared that the maintenance 
was a debt due from the estate of Khalispur, situated in the Lucknow district, 
as also from Mamni and Motka, being the estates wliich the defendant had 
recovered by means of the litigation. He appears to have fixed the 1st July 
1866 for the beginning of this claim for maintenance, and claimed arrears from 
that date, as being the day on which he was himself dispossessed of the estate 
and the defendant got possession of it.* His case was that he was legally 
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entitled to maintenance at the rate of Rs. 140 a month from the estate of his 
deceased father ; and in his plaint he founded his claim [9483 upon an order 
of the Deputy Commissioner of Lucknow in a suit between the father and 
Mussamut Bihi Fatima his ^grandmother and the present defendant, who was 
the plaintiff' in tliat suit. He also said that he was dispossessed of the pro- 
perty under an order dated 29th June 1865, which was upheld by Her Majesty 
in Council. The defendant, by his written statement, set up various answers 
to the claim. Tlio material defences were that the plaintiff was not entitled to 
any maintenance as the son of Mahomed Hossein ; that the claim was barred 
by limitation, as the plaintitt' himself said tliat he had not received maintenance 
since September 1H6J ; and that tlie defendant was not hound by the document 
which was filed by liibi Katima, bein^i a dccument alluded to in the plaint, nor 
by any document filed by Maiiomed Hossein ; and, lastly, in the 11th paragraph 
of his written statement, he alleged that the claim was barred by the fact of its 
being res judicata. Issues were settled which raised what are the substantial 
questions between the parties, and they were : (l) is the suit barrod by res 
judicata ; (2) is the suit baricd by limitation ; and, (3) and (4) which may be 
taken together, was the plaintiff entitled to tlie maintenance, and if so at what 
rate, and from whom ? Both the lower Courts have made decrees in favour of 
the plaintiff, and the defendant has appealed to Her Majesty in Council from 
the decree of the Commissioner wliieh affirmed the decree of the first Court. 

With regard to the first question, whetlicr the suit was barred by res judi- 
cata, the document whicli is relied upon by the defendant appears to be an 
order made in a suit brought by the plaintiff against Mahomed Hossein the 
father, in which he claimed to bo entitled to a monthly allow'anco for main- 
tenance founded on some ekrarnama, which would apj)ear to have been executed 
by the gran.dmother, who had the management of the property in conse- 
quence of Mahomed Hossein being incapable of taking care of his affairs. That 
is clearly not an order which would be res judicata in the present suit. It was 
riot an adjudication between these parties but between the plaintiff and his 
father, and it was altogether upon a different sort of claim. There is no ground 
for saying tirat the lower Courts were' wrong in deciding against the defendant 
upon that issue. 

[949] Another question was raised which porliaps it may be well for their 
Lordships to notice. It was said that, there being an agreement, which will bo 
presently mentioned, and which was put in as evidence on behalf of the plain- 
tiff, a suit should have been brought upon that and not in the present form. 
If there had been ground for this objection, it might and should have been taken 
when the defendant appealed* to the Commissioner. It was said that he could 
not know of the objection when the written statement was filed, because the 
agreement was produced for the first time at the hearing of the cause when 
evidence was given, and it had not been filed ; but after the hearing, and after 
the production of the agreement, the defendant knew perfectly well that it was 
being used against him, and when he made his appeal to the Commissioner he 
could have taken this objection. If there is any ground for <^he objection it cannot 
bo taken in the present stage of the proceedings. 

The next question, in the order in which the issues were framed, is the law 
of limitation ; but perliaps it will be better first to consider the other, which is 
the main question in the case, and which arises upon the third and fourth 
issues, namely, wrhether the plaintiff is entitled to receive the maintenance. 

The lower Courts have come to this conclusion upon that question. As 
to his being entitled to receive the maintenance, the Officiating Deputy 
Commissioner says : Moreover it appears to me that the defendant, as maafidar 
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merely takes that estate in trust, subject to the rent-charges, and that he is 
bound to pay the stipends witli which the estate is charged. Sanad or act of 
Government does not absolve him from this charge. As regards plaintiff’s right 
to the allowance claimed, there is, in my opinion, no doubt ; the documentary 
evidence referred to and liled fully establishes this fact, that the cadets of the 
lamily were assigned certain specified allowances payable to them from the 
estate by the eldest male member managing the estate.” The Commissioner says, 
**Begarding the payment of tlie allowance, 1 consider the evidence on the file of 
the lower Court amply sufficient. It clearly establishes that the cadets of the 
family were assigned certain allowances payable to them from the estate by 
the oldest uncle in j)ossession.” There is this finding of both the [950] Courts 
to the effect that the allowance for maintenance was charged upon the estate ; 
and there is evidence in the case upon which they might well come to that con- 
clusion. 

It appears that in December 1869 the parties came to an agreement. The 
defendant's part of agreement states “ that Mahomed Nihal-ud-din Khan” — that 
is the plaintiff — “ has waived liis claim to succession of the estate, and, having 
filed a registered deed of compromise (razinama) in Court, has caused tlie suit 
to be withdrawn That for Ids personal expenses I have fixed an allowance of 
Rs. 75 per mensem for a term of one year, and then for the next six years 
Rs. 100 a fnonth ; and as at present I am very much in debt, owing to the law 
expenses incurred, so much so that many of my maafi (revenue- free) villages are 
mortgaged and hypothecated and the estate yields very little profits; I cannot 
afford at present to pay the. old allowance of Rs. 140 per mensem to Mahomed 
Nihal-ud-din Khan. But after the expiration of the aforesaid term of seven 
years I shall continue to disburse the old pay of Rs. 140 a month in per- 
petuity. If at any time I may offftr any objection or hesitate in paying up each 
of the three descriptions ol montidy allowances, Mahomed Nihal-ud-din Khan 
will be at liberty to realise the same by a suit in Court. If for my own necessity 
I may mortgage or hypothecate the maafi villages, so that the property loft 
may be insufficient to meet the monthly allowance fixed, I will in that case 
pay the said allowance out of the estate Khalispur Aineliha.” And there is a 
corresponding agreement, of the same date, by the plaintiff, which recognises 
this agreement. This document was put in by the plaintiff’, and formed a very 
important part of the evidence in support of Ins case. Besides that, there was 
evidence of some previous proceedings with reference to this estate and the 
allowances for maintenance, in which there was a report of the extra Assistant 
Commissioner of Lucknow made under the order of the Deputy Commissioner, 
stating that, in the opinion of the Extra Assistant. Commissioner, it was prpved 
that the parties mentioned received the allowances shown opposite to their 
names. There is mentioned the name of “ Nihal-ud-din Khan,Rs. 140,” which 
would seem to be the allowance that was at one time paid. Their Lordships 
think that the lower Courts, [951] with this evidence before them, were quite 
justified in finding that the plaintiff' was entitled to an allowance for his main- 
tenance as a charge upon the property which liad come from the father, Mahomed 
Hossein Khan. If that is the case, the plea of the law of limitation is answered, 
because it is shown that the maintenance was a charge upon the property, and 
12 years is the term which is applicable to the suit. The plaintiff only seeks 
to recover arrears from the 1st of July 1866, which is within the 12 years. 
Therefore, the' issue raised as to tlie law of limitation was properly found 
against the defendant. 

But there remains this question : Although it would appear that at one 
time Rs. 140 had been paid monthly for the maintenance, when the parties 
came to the agreement which has been reaH in consequence apparently of the 
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state of the property, the plaintiff was willing to receive less than the Es. 140 
for a part of the time. It was then arranged that Rs. 75 should be paid from 
the date of that agreement for the year 1870 ; that Rs. 100 should be paid up 
to the 14th December 1876, and after that time that the Es. 140 should 
be paid. Now the plaintiff’s case was mainly supported by this agree- 
ment, Exhibit A : it was put forward at the outset of the case as his evidence 
by the pleader who appeared for him ; and it does seem right that he ought 
not to be allowed to recover more than he agreed by that document to receive. 
If he had had to sue upon the- agreement ho could only have recovered that. 
He has sued in a different way ; but their Lordships are of opinion that this is 
all that he ought to recover in the present suit. 

The consequence will be that their Lordships will humbly advise Her 
Majesty that the decree which has been made in the plaintiff’s favour by the 
lower Courts should be altered by giving to the plaintiff the arrears, calculated 
in the manner provided for in tlie agreement, with interest upon those arrears 
from the date of the decree at the same rate as has been given by the lower 
Courts upon the sum wliich tliey awarded. The decrees of the lower Courts as to 
the costs will stand, and with regard to the costs of this appeal, the respondent 
has realjy substantially succeeded in it. The objections of law which were 
taken by the appellant, [982] and without which he would have had no right 
of appeal, have entirely failed, and their Lordships therefore think that the 
appellant ought to pay the costs of the appeal. 

Decree modified. 

Solicitor for the Appellant : Mr. T. L. Wilson. ' 

Solicitor for the Respondent : Mr. Horace Earle. 

NOTES. 

[See (1905), 32 Cal., 527^-1 C. L. J.. 167 ; (1884) 8 Bom. 426 (432).] 
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PKIVY COUNCIL. 


T/ie 20th February, and 2nd March, 1 383. 
Presp:nt : 

Lord Blackburn, Sir B, Peacock, Sib R. P. Collier, 
AND Sir a. Hobhouse. 


Tarokessur Roy Plaintiff 

versus 

Soshi Shikhuressur Boy Defendant. 


Soshi Shikhuressur Eoy Defendant 

versus 

Tarokessur Roy Plaintiff. 


[On appeal from the High Court at Fort William in Bengal.] 

Hindu Law — Will, Construction of — Gift ineffectual so far as it departs from the 
law of inheritance — Gift over of accrued share. 

A gift ' )y will, attempting to exclude the legal course of inheritance, is only effectual, in 
favour of such person as can take, to the extent to which the will ia conHistent with the 
Hindu law. And it is a distinct departure Irom that law to restrict the order of succession to 
males excluding females. 


1364 



SOSHl SHIKHCRESSUB BOY [1883 1 d Cal. MS 

A testator gave by his will to three sons of his brother certain estates for payment of 
the expenses of their pious acts*’* He also directed as follows : — The said three nephews 
shall hold possession of the above in equal shares, and shall pay the Government revenue of 
the same into the Collectorate. They shall have no right to alienate the same by gift or sale, 
but they, their sons, grandsons, and their descendants in the male line shall enjoy the same, 
an<^ shall perform acts of piety as they respectively shall think lit for the spiritual welfare of 
our ancestors. If any die without leaving a male child, which God forbid, then his share 
shall devolve on the surviving nephews, and their male descendants, and not on their other 
heirs.” 

In a suit between the survivor of the three ncphe\.>> and the testator's heir, held, that 
the attempt to alter the legal course of inheritance failed, and that the estate taken under the 
above clause was only for life. 

The gift over of a life estate was competent ; it being to persons alive, and capable of 
taking on the death of the testator, and to take effect on the death of a person or persons then 
4ilivo. 

On the death of one brother his share went to the two other brothers, and on the death 
of one of the latter his augmented share, made up of his original and accrued share, went to 
the survivor. 

[ 933 ] Appeal and cross appeal from a decree of the High Court (9th Sep- 
tember 18y0) (see Shashi Shikhurassur Mot/ v. Tarokessur Hoy, I. L. R., 6 
CaL, 421), modifying a decree of the first Subordinate Judge of the Bajshahye 
district (2nd May 1878). 

Chandra Shikhuressur Roy and Alohoswar Roy were brothers, of whom 
the former dying in 1865 left a son Kumar Shikhuressur Roy, the respondent 
and cross appellant. He had made a will containing a bequest in favour of 
Moheswar’s three sons, of whom the survivor, Tarokessur Roy, was the appel- 
lant and cross respondent. 

The material clause of the will, and the facts relevant to this report, 
appear on their Lordship’s judgment. 

In the Original and Appellate ^Courts it was found that the will was 
genuine, and the only question now raised was as to its legal effect^ The 
Subordinate Judge of the R.ajshahyo district hold that the appellant, Tarokos- 
sure Roy, was entitled to an absolute interest in the estates given by the will ; 
but the High Court (Garth, C.J., and MiTTER, J.), held that the gift, in so 
far as it restricted the inheritance to male descendants, was inoperative ; 
that on the authority of the Tagore case {J otendromohun Tagore v. Gaiiendro- 
mohun Tagore, 4 B. L. R., O. C., 103 ; 9 B. L. R., 377 : S. C. L. R., 
Sup. Vol. 47), the throe brothers were , entitled to the estate in 
equal shares for their respective lives ; and that the particular estate of 
inheritance which the testator had attempted to create was void. But that 
the gift over to the surviving brothers was valid according to the Hindu law, 
as declared in the above cited case, and also in Soorjeemoney Dossee v. Deno- 
bundhoo MuLlick (9 Moore’s I. A., 123). On the remaining question, whether 
the share of the brother who died first went over, with the share of him who 
died next, to the surviving brother, they held that it was the intention of the 
testator that the whole share, original and accrued, should pass. The judg-» 
ment is reported in I. L. R., 6 Cal., 424. 

Against this decision, Tarokessur appealed on the ground that he was 
entitled to the absolute interest. The respondent, Shikhuressur Roy, contesting 
his right to more than a life estate, filed a cross appeal to the effect that the 
will, properly construed, [954] gave no more than a life estate on the one- 
third share as it originally stood, without the accrued shares. 

Mr. R. V. Doyne and Mr. C. W, Arathoon appeared for Tarokessur Roy, 
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Mr. J D. Mayne and Mr. J. 2\ Woodroffe for Soslii Shikhuressur Eoy. 

For the appellant it was argued that the clause in the will now in question 
gave, when only due effect was given to the ineffectual attempt to restrict the 
right to inherit to males, an absolute interest, as well in the survivor’s one- 
third part as in the accrued shares to which he had succeeded, under the gift 
over, on the deaths of his brothers, respectively. 

The testator having attempted to effect what was contrary to the Hindu 
law, his will was to that extent inoperative. But it did not follow that he 
was intestate as to the estate of inheritance, of which ho had attempted the 
disposal. For the latter proposition the Tayore case (9 B. L. R., 377), in which, 
in the most express terms, the estate given to the first taker was a life estate 
only, was hardly to be considered an authority. 

That case did not precisely apply to what had arisen here, the testator in 
this instance having attempted to create an estate of inheritance in the first 
taker. The conditions which lie had attempted to impose could not indeed be 
held valid ; but the intention of the testator, to the extent to which it was 
consistent with the Hindu law, should receive effect. This it would hardly 
receive if the absolute interest wore cut down to a life estate. It would be 
sufficient to .strike out the words of the will attempting to control the course 
of descent ; and the gift of the absolute interest could be maintained on the 
principles indicated in Soorjaemoney Dossce v. Dcnohuiulhoo Muliich (9 Moore’s I. 
A., 123). In connection with this argument reference was made to Bhoobun 
Mohini Delia v. Tlurnsh Chwuler Choiodhry (L. R., 5 I. A., 13B: S.C., I. L. R., 
4 Cal., 23); Eavilal Mookerjec v. The Secretary of State for India (I. L. R., 7 
Cal., 304) ; Soudamincy Dossee v. Jogesh Cktinder DiUt (I. L. R., 2 Cal., 262); 
[955] Srtmati Bramamayi Dofisee v. Jageschandra Diitt (8 B. L. R., 400) ; 
Kherodemoney Dossee v. Doorgamoney Dossee (I. L. R., 4 Cal., 456) ; the Hindu 
Wills’ Act (XXI of 1870); and the Indian Succession Act, 1866. 

For the respondent and cross appellant, it was submitted that the sur- 
viving nephew was entitled only to a life estate, and that he took liis one- third 
without the addition of the shares of his deceased brothers. The will was valid 
only to the extent of giving a life estate to the three nephews — a proposition 
clearly resting on the principle of the Tagore case, which was applicable here. 
The testator had attempted to make the property descend in three lines, 
restricted in a manner not permitted by Hindu law. That being the state of 
things, to give an absolute estate to the first taker, striking out the restriction 
as to the mode of descent, and to let the gift operate as a gift of the inheritance, 
would bo to make another, and a distinct line, which (however well it might 
accord \vith law), would not accord with the testator’s intention. The creation 
of a life estate in such a case as the present agrees with what the testator 
certainly, at least, intended; but the creation of an unrestricted estate of inheri- 
tance would not. Again, as a gift of the inheritance, the disposition would 
form a gift to a class somo of whom were not in existence at the death of the 
testator ; and it was, as regards the inheritance, affected by the invalid 
restriction. That the gift over was valid would appear doubtful if the case were 
put (whicn might have arisen) of two of the nephews surviving the third, and 
then one of the survivors dying, leaving sons who would stand in his place. 
Forming a class, and entitled to take as a class if at all, they could not all 
take, so much of the gift as related to the sons being invalid ; and it being the 
rule that, in gifts to a class, there could not be a choice between two objects 
thereof, so as to give effect to one part, and not to another — Leake v. Robinson 
(2 Mer., 363) ; Pearks v Moseley (L. R.. 5 App. Cas., 714). This doctrine has 
been recognized in India — see Callynauth Naugh Chowdhry v. Chundernath 
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Naugh Chowdhry (I. L. R., 8 Cal., 378) ; and Soudaminey Dossee v. Jogesh 
Ghunder Dutt (I. L. R., 2 Oal., 262). [956] Reference was also made to the 
Tagore case (4 B. L. R., 103. at p. 179), and Kherodemoney Dossee v. Doorga- 
money Dossee (I. L. R., 4 Cal., 455). Tried by this teat the gift over was of 
questionable validity. 

' Mr. Doyne replied. 

On a subsequent day (March 17tli) their Lordships’ Judgment was 
delivered by 

Sir R. P. Collier . — The question in those appeals arises upon the con- 
struction of a clause in a Hindu will, which is in these terms : — 

“ My brother’s sons, Kumar Jogodesur Roy, Kumar Tarokessur Roy, and 
Kumar Sibesur Roy, shall receive, for defrayment of the expenses of their pious 
acts, the following out of the properties left by me, to wit, my one-half share 
in pergunnahs Chowgaon and Khord Chowgaon, recorded as No. 278 in the 
Collectorate of Zillah Raj shah ye, in Dehi Dalil, and •others, appertaining 
to tuppa Byas, and recorded as No. 456, and in mouzah Dehi Gobindpore, in 
pergunnah Santosh, recorded as No. 96 in the touzi or rent-roll of the Collec- 
torate of Zillali -Dinajpore. The said three nephews shall hold possession of 
the same in equal shares, and shall pay the Government revenue of the same 
into the Collectorate. They shall have no right to alienate the same by gift or 
sale ; but they, their sons, grandsons, and other descendants in the male line, 
shall enjoy the same, and shall perform acts of piety as they respectively shall 
see fit for the spiritucal Ivelfaro of our ancestors. If any of them die without 
leaving a male child (which God forbid), then his sliaro shall devolve on 
the surviving nephews and their male descendants, and not on their other 
heirs.” 

The facts necessary to be stated are, that the three nephews of the testator 
were living at his death , that two of them died before the institution of the 
present suit, one unmarried, the othjer leaving a widow but no issue ; that the 
suit was instituted by Kumar Tarokessur Roy, the survivor, against thejnfant 
son of the testator, represented by Hurgobind Bose, appointed manager of the 
estate by the Court of Wards, to obtain a declaration of title to and possession 
of half of pergunnahs Chowgaon and Khord Chow'gaon. No question rises as 
to Gobindpore in this suit. 

[937] The plaintiff based his claim on. the clause of the will above set out, 
contending that by its terms an absolute estate was given in undivided shares 
to the three nephews ; that upon the death of his brothers their shares devolved 
on him, and he was thus entitled to the whole. 

The defendant denied the execution and validity of the will, both of which 
issues have been disposed of by concurrent Judgments of the Courts against 
him. He further contended that upon the true construction of the will, which 
is narrowed to that of the clause in question the plaintiff was entitled only to 
a life estate in one-third of the property devised. 

The Court of First Instance gave the plaintiff a decree for his whole claim. 

This decree was altered by the High Court which gave him a life interest 
only in the whole of the property. 

From the Judgment of the High Court there are cross appeals. The first 
by the plaintiff, on the ground that he was entitled to an absolute estate in the 
whole. The second by the defendant, on the ground that the plaintiff was 
entitled to a life estate in one-third only. It will be convenient to deal firstly 
with the first appeal. 
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The grounds of the judgment of the High Court that the plaintiff was 
entitled to a life estate only may bo thus shortly stated. 

They held, on the authority of Jottendromohun Tagore v. Oanendromohan 
Tagore (L. R. Sup. Vol. Ap., 47)., commonly called “ the Tagore case," 
that the testator, having attempted to create an estate of inheritance unknown 
to and opposed to Hindu law, that estate of inheritance was void, and that the 
will operated only to confer on the plaintiff an estate for life. 

The Tagore case is so well known, and has been so often referred to by 
this Board, tliat it is unnecessary to cite it at length, and it is enough for the 
present purpose to refer to the following passage ; — 

“ If the gift were to a man and his lieirs to bo selected from a line other 
than that specified by law, expressly excluding the legal [938] course of 
inheritance, as, for instance, if an estate were granted to a man and his eldest 
nephew and the eldest nephew of such eldest nephew, and so forth forever, to 
take as his heirs, to the exclusion of all other heirs and without any of the 
persons so taking having the power to dispose of the estate during his lifetime, 
liere, inasmuch as an inheritance so described is not legal, such a gift cannot 
take effect, except in favour of such persons as could take under a gift to the 
extent to which the gift is consistent with the law. The first taker would, in 
this case, take for his lifetime, because the giver had at least that intention. 
He could not take more, hecauso the language is inconsistent with his having 
any different inheritance from that which tlie gift attempts to confer, and that 
estate of inheritance which it confers is void.’ 

It is true that the departure from Hindu law in the present case is 
not as great as in the case supposed in this passage, or as in the Tagore case, 
where the attempt was to establish what would be called an estate in tail-male 
according to P^nglish law. But the attempt to confine the succession to males, 
to the entire exclusion of females, is, though not so groat, yet a distinct depar- 
ture from Hindu law, “ excluding," in the terms of the judgment quoted, “ the 
legal course of inheritance." » 

It has been contended on the part of the appellant, that the present case is 
distinguishable from the Tagore case, on the ground that, in that case, the first 
estate given was in terms an estate for life ; that in the present case, if the 
words relating to succession, viz.^ ** that their sons, grandsons and other descen- 
dants in the male line shall enjoy the same, and shall perform acts of piety 
as they respectively shall think fit, for the spiritual welfare of our ancestors," 
were struck out, the gift would be of an estate of inheritance ; and that the 
intention of the testator to conter an estate of inheritance may be effectuated 
by striking out so much of the clause above quoted as excludes females from 
the succession. 

Their Lordships are unable to accede to this view. 

Considering that the gift to the nephews is expressed as to be received for 
the defrayment of their pious acts, and that alienation is forbidden, they do not 
construe the gift, independently of the words prescribing the course of succession, 
as conferring an absolute estate. They are further of opinion that to alter the 
[959] words prescribing the course of succession, so as to admit females, would 
be in effect to make a new will for the testator, and one which, so far from 
carrying his intentions into effect, would be in direct opposition to his inten- 
tion, and indeed to his main object expressed in other parts of his will, as well 
as in this clause, viz., to exclude females. 

The case of Bhoobun Mohini Debia v. Hurrish Chunder Chowdhry (L. R., 5 
A., 138 ; I. L. R., 4 Cal., 23) has been cited on behalf of the appellant, in 
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which the following words of a grant, — “ You are my sister ; 1 accordingly 
grant you a taluk for your support, . . . being in possession of the lands, and 

paying rent, &c., to the tahut jamma, do you and the generations born of your 
womb successively (Santan sreni krame) enjoy the same, no other heir of yours 
shall have right or interest,” — were construed as conferring an absolute estate, 
defeasible on the failure of issue living at the death of the donee. In that 
case the words of gift (of which the original in the native language are given) 
wore held to have no technical meaning, signifying much the same as “ children 
and grandchildren,” and indicating an estate of inheritance, while the only 
words which created a difficulty, “ no other heir of yours shall have right or 
interest ” wore hold to bo satisfied, by giving them the effect of making the 
absolute estate defeasible in the event of the failure of issue living at the time 
of the death of the donee, in which event tho estate was to revert to the 
'donor and his heirs. This case has no bearing on the present. 

For these reasons they aro of opinion that the first appeal should bo 
dismissed. 

The second appeal arises on the construction of the concluding paragraph 
of tho clause : — 

“ If aity of them die without leaving a male child (which God forbid), 
then his share shall devolve on the surviving nephews and their male descen- 
dants, and not on their other heirs.” 

Their Lordships construe this clause thus, in accordance with the contruc- 
tion put upon it by both the Indian Courts : “ .\ny of them ” means any of tho 
three nephews, not any of their descendants; on tho death of any of three 
nephews his share shall [960] go to the surviving ne])hews or nephew, not to 
the descendants of a dead nephew^ ; but on the estate getting into the hands 
of the surviving nephew or nephew's, it is to descend, as had been before provided, 
to males only. This construction disposes of an ingenious argument of 
Mr. Mayne — based on the hyiiothesi» that upon Ihe death of the second nephew 
his share would go to his surviving brother, and to tho “male descendants ” of 
his dead brother — that this would be a gift to a class, some of wlioin,’/.^., the 
male descendants, could not take, and would therefore, by a woll-knowm rule 
of law, be altogether invalid. 

According to the construction which their Lordshi])s adopt, tlie gift over 
was to persons alive and capable of taking an tho death of the testator, to take 
effect on the death of a person or ])orsons also then alive, and was competent, 
according to tho authority of Sreevintty Soorjfhmonce Doasee v. Denohundhoo 
Mullick (9 Moore’s I. A., 135), as explained in the 1 agora case. For the 
reasons above given it could only confer an estate for life. 

One point only remains to be considered, \vhich w'as indeed not argued 
before their Lordships, but is suggested in tho judgment of the High Court, viz,, 
whether upon the death of the brother dying secondly, his original share only, 
or the share also of his deceased brother which had accrued to him, went over 
to tho surviving brother. It is undoubtedly a rule of English law that, when 
a fund is given to a class of persons with a direction that, on the death of any 
them, their shares are to go over,the original shares only and not tho accruing 
shares, will go over. This rule was stated by Lord Hardwick in Pain v. Benson 
(3 Atk., 80), and has been followed, not always without expressions of 
reluctance, by a long series of decisions. 

But an intention that the accruing shall go over wdth the original shares has 
been Inferred whore there is what has been called “an aggregate fund” which the 
testator desires to keep unseverod (wlfen the gift has been to seve^l with benefit 
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of survivorship), (Worlidge v. Churchill, 3 Brown's Ch. Bep,, 465. In re 
CratvhalVs Trusty 8 De G., M. k G., 480), when, in addition to the word 
“ share," the word “ interest " [ 961 ] is used {Douglas v. Andrews, 14 Beavan, 
347), or where the words are his “ or her sliaro or shares ” (Wilmot v. Flewitt, 
11 Jur., N. S., 820), so that the application of the doctrine to English wills 
has sometimes given rise to questions of some nicety. What might have been 
the effect of the words in question had they been found in an English will, 
their Lordsliips think it unnecessary to decide, as they are of opinion that the 
rule, founded in a great measure on our peculiar doctrine, that the heir-at-law 
is not to be disinherited, but by express words or necessary implication, has no 
application to the wills of Hindus. It may be observed that such a course of 
devolution is the ordinary course for Hindu property as between brothers inherit- 
ing from brothers, and would present itself most readily to the mind of a Hindu 
testator ; so that, even if the English rule should be applied anywhere beyond 
the domain of English law, it could hardly bo applied to Hindu wills w’ithout 
defeating the intention. Their Lordships feel constrained by no rule of law to 
read the words in any other than their natural sense, viz., that, on the death 
of the first brother, his share goes to his two brothers, and that, on the death 
of one of these, the share which he had at his death, made up of his original 
and his accrued share, goes to the surviving brother. 

For these reasons their Lordships will humbly advise Her Majesty that 
the judgment appealed against be affirmed, and that both appeals be dismissed. 

Appeals dismissed. 

Solicitor for the Appellant in the appeal and respondent in the cross- 
appeal : Mr. T. L Wilson. 

Solicitor for the Eespondent in the appeal and appellant in the cross- 
appeal : Mr. II. Treasure. 


NOTES. 

[HINDU WILLS— 

(1) Beq'u^sis impomig a new line of succession are void : — 

9 Cal., 95‘2 , (3 All. 5G0 ; 11 Cal., G92 ; IG Cal., 383 ; 20 Cal., 906 ; 9 Bom. 198 ; 14 Bom., 
360 ; 24 Cal., 839 ; 38 Cal., G03 ; 32 ^lad., 315*; 4 Bom. L. B. 509, which were cases of 
exclusion of certain classes of heirs. 

(2) Primary and secomlary intentions . — 

Where the estate of inheritance fails, the hrst taker has been given an estate of inheri- 
tance The Tagore case, 9 B. L. U. 377 ; 1C Cal., 383, unless an absolute gift is intended 
(1882), *8 Cal., 376. 

(3) Estate for life : — 

An estate for life can be created by a Hindu will : — 9 B. L. B., 377 ; 9 Cal. 962; 19 
Cal., 383 ; 19 Bom., 401. 

(4) Limited estate : — 

Prohibition against alienation may indicate a limited gift : — 21 Mad., 425 ; 9 Gal., 952. 
(6) Disinhcritiiuf : — 

There must be an actual gift away, otherwise it will not have elloct : — Tagore case, 
9 B. L. B., 377 ; 36 Cal., 75; 21 Bom., 646 ; 17 Bom., 361; 16 Bom., 492 ; 16 Bom., 326.] 
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[9 Cal. 961^10 1.A. 62==13 O.L.R. a21==7 Ind. Jur. 382^=4 Bar. P.C.J. 424 ] 

PRIVY COUNCIL. 

The 15th, 16th and 17th February, and the 15th March, 1883. 

Present : 

Lord Blackburn, Sir B. Peacock, Sib B. P. Collier, Sir R. Couch, 

AND Sir a. Hobhouse. 

Mohesh Lai Plaintiff 

and 

Mohant Bawan Das Defendant. 

[On appeal from the High Court at Fort William in Bengal.] 

Mortgage, Paynusnt of — Extinction of charge — Intetition ofjiarlics — Presumption, 

Whether a mortgage, paidoif, has been kept alive or extinguished depends upon the 
intention of the parties ; the more fact that it has been paid off [962] not deciding the ques- 
tion whether or not it has been extinguished. Kxpress declaration of intention will cause 
either the one result or the other, and in the absence of such expression, the intention may 
be inferred, either one way or the other. 

A lender of money upon a mortgage, which, however, having been made by a person not 
having authority to charge the greater part of the property included in it, was to that extent 
invalid, relied upon a charge effected in a prior paid-off mortgage to another mortgagee of the 
same property. The balance due for the prior mortgage-debt had been paid out of the money 
advanced on the later, and the prior instrument had come into the possession of the present 
mortgagee. 

Heldy that it must be presumed, in the absence of any expression of intention to the contrary, 
that the borrower, who claimed to bo^thc owijor of the property which ho attempted to charge, 
intended that the money should be applied in paying off and extinguishing the prior mortgage, 
there being no intermediate incumbrance. It being, also, presumable that the lender lent the 
money upon the security of the later mortgage, he did not become entitled to an additional 
security, merely, because that which he had taken had thus proved invalid in part. Held^ 
therefore, that the prior mortgage had been extinguished. 

Appeal from a decree of a Divisional' Bench of the High Court (22nd 
August 1879), reversing a decree of the Subordinate Judge of Bhagalporo 
(30th June 1877). 

The appellant, a inahajan trading by his goiiiashtas at Bhagalpore, brought 
the suit, out of which this appeal arose, against two defendants ; one being the 
respondent Bawan Das, mohant of the asthal, or religious institution of Janki- 
nagar, endowed with lands in zillah Purneah ; the other being one IMangal 
Das, who had acted for some years as am muhhtar, or general agent, of former 
mohants of Jankinagar. 

The principal questions now raised were : First, whether or not a valid 
mortgage had been made to the appellant of three villages in Purneah, viz,, 
Kankerghat, Bishenpiu* Eantahi, and Ganeshiampur Patharghat, belonging 
either to the institujbion Jankinagar, or to Bawan Das, ns the mohant thereof. 
Secondly, whether a prior undisputed mortgage of the same property to another 
person on which the balance due had been paid ofiP out of the money advanced 
by the appellant, and which was in the possession of the latter, could be held 
available to charge the property in bis favour for so much of the money as had 
bean thus appropriated. • , 
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[963] Tho suil. was brought iii 187b to recover from Bawan Das and 
Mangal Das Ks. 33,989-12-6, made up of Ks. 18,421-7-6, due on a mortgage 
bond executed by Mangal Das on the 12tb May 1872, and of Rs. 15,568-6 due 
on an account stated in 1873 between the plaintiff’s firm and Mangal Das, 
together witli interest on those amounts ; also to obtain an order for the sale of 
tho above-mentioned villages, together with one-third of anotlier named Puraini 
Kalan, as having l)een mortgaged by the instrument of the above date. 

Tho plaintiff obtained a decree in his favour in the Court of First Instance. 
As Mangal Das did not appeal against that decree, it remained in force against 
him personally, and bound that part of the property which consisted of the third 
part of Puraini Kalan ; that alone, it being in fact the property of Mangal Das 
himself, being held (on tho appeal of Bawan Das) to bo subject to the mortgage 
of 1872. The three other villages al)ove named were held by tho High Court 
(Mitter and Totteniiam, JJ.) not to have been mortgaged by Mangal Das, 
with due authority*; and tho Court also held that Bawan Das had not been 
rendered liable as principal. 

Tho following summary of tho facts was given in the judgment of the 
High Court : — 

“In the year 1815, the then mohant,Girdhari Das, first opened an account 
with tho plaintiff’s A:o//i/. Tho mohant used to remit money to the plaintitt‘’s 
bank from time to time ; tho plaintiff, on the other hand, used to pay the (lovern- 
ment revenue of estates standing in the mohant’s name in the Collector’s rent- 
roll. Girdhari was succeeded hy the mohant Jairam' Das, who died in 1858. 
Before his death, Jairarn Das appointed Mangal Das, tho defendant, as his am 
makhtar and appointed Balgohind as his own successor, associating Mangal 
Das with him as karpurdaz, with authority over all affairs and law suits, both 
of sudder ami mofussil. 

. “After Balgohind became mohant, the affairs of the asthal being embarras- 
sed, and a decree having been made against him, a deed of sale, or kobala 
dated 15th .\ugust 1860, purporting to have l)ceh executed by him, was regis- 
tered." Tliis i)urported to grant the three above-named villages to Mangal Das, 
in whose name an entry of them was made in tho Collector’s register in 2 )laco 
of that [964] of tlie mohant of Jankinagar. In tho i)laintifl”s kothi 
tho account, which had been u]>to that time carried on with Balgohind, wore 
thenceforth, i.e.^ from Se 2 :)toiiiber 1861, entered in tho books in the name of 
Mangal Das, who in 1864 purchased Puraini Kalan out of money advanced 
by the plaintiff’, Mangal Das being debited with it by the kothi, 

“ In the execution of the decree against Balgohind certain villages were 
sold which Mangal Das purchased for Rs. 5,849. In order to raise this 
amount Mangal Das, on the 2nd Ji ly 1869, executed a bond for Rs. 9,000 in 
favour of one Lachminarain, mortgaging the three villages transferred by the 
kobala of 15th August 1860, and also Puraini Kalan. 

“ Balgohind died in October 1869. Immediately after his death, a dispute 
arose between Mangal Das and one Gorib Das, as to the succession in the 
mohant’s gaddi of the asthal of riankinagar. As usual, tho contest opened with 
petitions and counter- petitions for certificates under Act XXVII of 1860 ; 
Gorib's application being dated the 1st of x^pril 1870, and that of Mangal Das 
the 21st April 1870. On the 30th November 1870, the certificate case 
was decided by a Division Bench of the High Court in favour of Gorib Das. 

“ About this time Mangal Das removed from tho asthal of Jankinagar, 
and set up a new asthal at a place called Alinuggur. In the plaintiff’s account- 
books up to this time, the place of residence of Mangal Das was described to 
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be Jankinagar. But the accounts of tiio year 1279 (September 1871), 
describe him to be of Alinuggur, which is retained in the accounts of all the 
subsequent years. 

“On the 19th Bysack 1279, corresponding with the 12th May 1872, there 
was an adjustment of accounts between Mangal Das and the plaintiff's kothi, 
and the result was, that Rs. 9,358-2-9 were found due to the latter. On the 
same date, Mangal Das took from the plaintiff’s koihi Rs. 10,641-13-3 in cash, 
and for the aggregate amount of Rs. 20,000 executed a bond in favour of the 
plaintiff. Out of Rs. 10,641-13-3 taken in cash, Lachrninarin’s bond-debt, which 
had then amounted to Rs. 8,266-8, w.as paid off. The cancelled bond was made 
over to the plaintiff, and has been produced by him in the record of this case. 
The [963] same four parcels of property, which had been hypothecated in 
Lachminarain’s bond, were again hyi^othecatcd in this bond. 

“On the 9th of August 1872, Gorib Das having been successful in his 
contest .as to the succession in the gaddi of the mohant»of .fankinagar, com- 
menced a suit against Mangal Das for the recovery of possession of the four 
parcels of property hyi)othecated in Luchrninarain’s, as well as in the plain- 
tiff’s bond, described in the schedule of the plaint in that suit, as items 1, 2, 
3, and 4, apd also for seven other parcels, of which the four parcels purchased 
by Mangal Das in June 1869, mentioned above, formed items of claim Nos. 8, 
9, 10, and 11. The Subordinate Judge of Bhagalpore, in whoso Court this suit 
was brought on the 21st of May 1873, dismissed it so far as the aforesaid eight 
parcels were concerned. • Gorib Das died while this suit was pending in the 
original Court, and the present defendant No. 1, Bawan Das, who succeeded 
him in the gaddi of tlie asthal of Jankinagnr, was substituted in his place. 
Against the decree of the Subordinate Judge Bawan Das appealed. 

“ While this appe.al was ponding, the .accounts between the plaintiff’s 
kothi and Mangal Das wore again adjusted, and Rs. 8,893, besides the bond- 
debt, were found due from the latter on the 30th September 1873, correspond- 
ing with the 24th Assin 1281. It 'appears that, in the meantime, in the 
month of July 1872, Rs. 9,000 had been paid by Mang.al Das, between* whom 
and the plaintiff’s kothi the dealings under Ixihi khala continued down to the 
13th August 1875. And the result of the appeal was th.at, on the 5th Septem- 
ber 1874, the High Court reversed the judgment dismissing the suit, and decreed 
possession of throe of the four parcels, viz., the three villages above named to 
the mohant of Jankinagar. On an appeal 'to Her Majesty in Council, this was 
confirmed, Puraini Kalan being found to have been purchased by Mungal Das 
with money which he had borrowed from the banking firm on his own security, 
was not taken from him. 

“ Meantime the present suit had been brought in 1876.” 

That part of the judgment of the High Court which related to tho absence 
of authority in Mangal Das to bind the lands of the asthal, by the mortgage 
of 12th May 1872, was as follows : — 

“It has been contended before us, that the finding of the lower [966J 
Court that the property in dispute is not trust property, is against the weight 
of evidence. In the view which we take of this case, it is unnecessary to pass 
any opinion upon this contention. Because, in our opinion, the disputed three 
parcels of property should not be made liable, whether they constitute trust 
property or not. 

“ We shall consider the correctness of the decree, assuming first that the 
disputed three parcels are not trust property. 

“ It seems to us that the mortgage lion, which the bond of the 12th May 
1872 purports to create, can be enforced only upon either of Jihese grounds, 
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viz., (1) that Mangal Das had at that time full power, as agent of the mohant 
of Jankinagar, to execute the bond in question ; or (2) that the mohants of 
Jankinagar having, by their conduct, led the plaintiff to believe that Mangal 
Das was the owner of the hypothecated property, are estopped from repudiat- 
ing the transaction as not binding upon them. 

“ Now, as to the first of Lhese grounds. It is not disputed that Mangal 
Das was appointed karpurdaz and muhhlar by the mohant Jairarn Das. Nor 
can it be questioned, upon the evidence, that he was retained in that office by 
Jairam’s successor, Balgobind. But after Balgobind’s death in October 1869, 
it is alleged by the appellant that ho was dismissed from that office. That an 
agent’s power generally terminates upon the death of the principal is a pro- 
position which requires no authority to establish. There is nothing on the 
record which goes to show that the successor of Balgobind re-appointed Man- 
gal Das as his agent. On tlie other hand, on the death of Balgobind, a contest 
arose between Gorib.Das and Mangal as to the right of succession to the 
gaddi. 

“ The Subordinate Judge is of opinion that Gorib Das was bound to 
inform the plaintiff that Mangal’s power had ceased. Wo do not think that ho 
was under any such obligation. The fact that, in the plaintiff’s accounts, since 
the month of September 1871, Alinugger, instead of Jankinagar, was described 
to be the place of residence of Mangal, loads to the inference that the existence 
of an open rupture between him and the mohant of Jankinagar was known to 
the plaintiff*. Tlien having regard to the fact deposed Co by the plaintiff’s princi- 
pal witness, Baijnath Sahai, [967] that the kothi dealt with Mangal Das, 
not as an agent for any person but as the principal, and also to the fact that 
the parcels of property in dispute were in possession of Mangal Das, who 
claimed them as his own, wo do not agree with the Subordinate Judge that 
the circumstance of the Government revenue being paid through the plain- 
tiff’s koihi and the omission on the part of the mohants of Jankinagar to 
pay the same, affords any valid ground fbr concluding that Mangal’s agency 
continiled even after the death of Balgobind. 

“ Wo are of opinion, therefore, that the plaintiff’ has failed to establish that, 
on the 12th May 1872, Mangal Das had any authority to execute the bond of 
that date so as to bind the mohant of Jankinagar.” 

The other ground for enforcing the mortgage of 12th May 1872 against 
the villages, viz., that the plaintiff had been led to believe that they were the 
property of Mangal Das, was hold untenable, because the real nature of the 
transaction between Mangal Das and the asthal had been fully disclosed to 
the banking ffrm. This is set forth in the extract from the judgment of the 
High Court given by their Lordships. 

After finding that Lachminarain’s mortgage-bond of 2nd July 1869 had 
been paid off’, and that the claim in respect of the balance due on the account 
down to October 1869 (when Balgobind died) was barred by limitation, the 
High Court concluded thus : — 

**As to the other portion of the claim decreed against the appellant, it 
seems to us that the reasons upon which the decree of the Subordinate Judge 
proceeds are not tenable. The amounts in question were not paid by the 
plaintiff wioh the object of saving the estates from being sold, nor had he any 
interest in so saving them. The payments were made as mere advances to 
Mangal Das, in whoso possession these estates were at that time, and who bad 
then set up an independent title in respect old^hem. One or two instalments 
have been pajd by tiie plaintiff even *i].fter the appellant bad recovered 
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possession of the mortgaged property. IBut when these payments were made, 
Mangal Das's appeal before the Judicial Committee was pending, and it is 
evident that they were made on account of Mangal Das.” 

[968] ‘ ‘ Therefore, as regards the parcels of the mortgaged property, 
except Puraini Kalan, the plaintiff’s suit cannot bo sustained against the appel* 
lant, even if they are not trust-property. If they are trust-property, there 
cannot be any doubt that the plaintiff is not entitled to enforce the lien 
created by the bond of the 12th May 1872, or recover other advances made by 
him, because he made no enquiries as to the necessity for the loans.” 

On this appeal, — 

Mr. J. T, Woodroffe appeared for the Appellant. 

Mr. li, V. Doyne for the Eespondent. 

The argument for the appellant was that the mortgage-bond of the 12th 
May 1872 should have been held to be binding on tlie respondent, and also to 
have created a charge on all the villages comprised in it, on the ground that 
Mangal Das, when he executed it, liad implied autliority as agent. The 
appellant’s banking firm had reason to regard him as the raanager^ernpowered to 
deal witli tlie property of the asthal ; and the respondent’s position, he having 
been successor, as chela of Gorib Das, of the former mohant Balgobind Das, 
precluded him from disputing his liability as principal in respect of the acts 
done by the agent, Mangal Das, under an authority given by his, the respon- 
dent’s, predecessors. The mohants who had followed Balgobind Das in the 
succession had stood by, with knowledge that advances were made by the bank- 
ing firm for payment of tlie revenue upon the villages and similar charges, 
and Bawan Das could not be allowed, in the admitted absence of express 
notice of termination of the .agency, to .allege that the agent’s authority had 
ceased at the date of the mortgage. The evidence had failed to fix the period 
when this authority had come to an end, and debits to the account of Mangal 
Das had continued in the books of th^d firm in respect of payments of which the 
asthal had obtained the benefit. Ecference was made to Act I of 187.2, (the 
Indian Evidence Act), s. 115. 

It was further contended that, even if the three villages were not affected 
by the mortgage oxocutod in 1872, the appellant was entitled to maintain a 
charge upon them in respect of his connection with the payment of the balance of 
the mortgage-debt due under the instrument of the 2nd July 1809. This prior 
[969] mortg.ago had been paid off out of the advance made by him in 1872, 
and having come into his possession thereupon, remained available -as a 
security to him in equity for so much of the money raised in 1872 as had been 
thus appropriated for the payment of the prior charge upon the villages. 

Eeference was made to Hooper v. Keay (L. E., 1 Q. B. D., 178) ; Thomp- 
son V. Hudson (L. E., 6 Oh. Ap., 320) ; Mora7i v. Mittu Bihee (I. L. E., 2 Cal., 
68 ). 

For the respondent it was argued, as to the first of the above contentions, 
that the appellant could not bo held to have been misled as to the real position 
of Mangal Das, in regard to the asthal and its property, at the time of the 
execution of the mortgage of 1872. The whole of tlie circumstances attending 
the substitution of the name of Mangal Das in the books of the firm, and in 
the Collectorate register, were known to the appellant, who, therefore, could 
not contend that the respondent was precluded from insisting on the actual 
state of things. The whole of tliis argument, however, was disposed of when 
the fact was regarded that the appellant had not accepted the mortgage of 
1872 in reliance upon the agency of Mangal Das. On the contrary, he had 
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choson to deal with the latter as if he had been owner of the villages, though 
ho had complete knowledge of the facts, and was aware that the three villages 
in question belonged to the asthal. 

In answer to the argument that the mortgage of 2nd July 1869 should be 
held to constitute a clnirge for tlie honefit of the appellant to the amount 
advanced by him for the payment of it olT (hut advanced upon another and 
different security, on different terms), it was insisted that this prior mortgage 
had been extinguished. The intention of the parties to it had evidently been 
to extinguish it, for Mangal Das could have had no other object in paying it off. 

Mr. J. T. Woodroffc replied. 

Ho cited Tirojosoonderi/ iJehta v. Eaviep^ Tjuchmeo. Koomvaree (15 B. L. 
B., 176 note; s.c., 20 W. R., 95); ht re Ilalictr.^ Estate {U K, 13 Ch. D., 
696) ; Mad huh Anund Moiiro v. Gunesh [9703 Persad (1 W. R., 91) ; Kishen 
Chundcr Ghosc v. liahu Nuvd Kiskor Sinqli (Marsli., 651). 

Their Lordships’ Judgment was delivered on a subsequent day (March 
15th) by 

Sip B. Peacock. — This is an appeal from a judgment and decree of the 
High Court of Judicature at Fort William in Bengal, upon appeal in suit 
brought by the appellant against the respondent and Mangal Das, in the Court 
of the Subordinate Judge of Bliagalpore. 

In that suit the appellant sought to recover* with interest the sum of 
Rs. 33,989-12-6, of which Rs. 18,421-7’6 wore alleged to be duo upon a mort- 
gage-bond, dated the 12th of May 1872, and the balance upon a running 
account from that date to the 13th of August 1875. 

The plaintiff, appellant, is a banker, who for many years carried on 
business at Bhagalporo, not personally, but by means of goniashtas. The 
respondent, Bawan Das, the defendant N^o. 1, vvas the mohant of the asthal, at 
Jankinagar, in zillah Purneah. Ho is described in the plaint as chela^ or 
disciple of mohant Gorib Das, deceased, and heir of mohant Balgobind Das, 
deceased. 

The plaintiff claimed to recover the whole amount from the two defen- 
dants, and an order for auction sale of the property mortgaged and hypothe- 
cated under the bond for the satisfaction of the bond money. The property 
hypothecated by the bond consisted of one-third of mouzah Puraini Kalan, the 
whole of mouzah Kankerghat, the whole of mouzah Bishonpur Kantahi, and 
the whole of mouzah Ghuneshyarapur Pathurghat, of which the last three 
mouzahs at the date of the bond were the property of the asthal of Jankinagar, 
or of the respondent, the mohant thereof. 

The case was tried in the first instance by the Subordinate Judge of 
Bhagalporo, who decreed, amongst other things, in favour of the plaintiff for the 
amount sued for, with costs and interest at the rate of 6 per cent, per annum, 
and further ordered that the amount covered by the bond, as well as that portion 
of the money included in the running account, amounting to Rs. 3,166-11-6, 
[971] expended in payment of the Government revenue, dak contribution, 
and road cess be realized from the mortgaged property, and the remaining 
amount recovered from Mangal Das, the defendant No. 2 alone, who was 
also declared to be bound to pay the entire amount of the decree. 

Mangal Das did not appeal from the decree of the Subordinate Judge, but 
the respondent mohant Bawan Das appealed to the High Court, who reversed 
the decree, sq far as it affected him, and ordered, amongst other things, that the 
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plaintiff’s suit against him be dismissed ; and, further, that the three mouzahs, 
Kankerghat, Bishenpur Kantahi, and Ghuneshyampur Pathurghat were 
not liable for any portion of the plaintiff’s claim. 

It having been decided by the High Court, and by Her Majesty in 
Council, in a suit brought by the present respondent against Mangal Das, that 
mouzah Puraini Kalan was not the property of the appellant, or of the asthal 
of Jankinagar, the decree of the High Court was silent as to that mouzah. 

The first question in this appeal is, whether the High Court was right in 
holding, contrary to the opinion of the SubordI»'ate Judge, that the other three 
mouzahs, in respect of wliich the decree of the Subordinate Judge was reversed, 
were not liable to be sold under the mortgage bond of the 12th of May J872. 

A question was raised before their Lordships whether the property of the 
astlial was inalienable, except for the benefit of the asthal in cases of necessity; 
'but in the view which their Lordships take of the case, it is unnecessary to 
determine that question. They will, therefore, do as the High Court did consi- 
der the question, assuming, without deciding, that the three rnoiizahs were 
not inalienable. In that view of the case the mortgage bond of the 12th of 
May 1872, wliich was executed by Mangal Das, and not by the respondent, 
did not bind the property, unless Mangal Das had authority, as agent of the 
respondent, or of the asthal, to execute the bond, or the plaintiff was induced 
by some act or neglect of the respondent, or of the asthal to believe that 
Mangal had such authority, or that he was the actual owner of the property, 
and, acting under the belief so caused, dealt with Mangal as such agent or 
owner. 

As regards the agency, it seems clear from the evidence, and [ 972 ] from 
the findings of both the lower Courts, that Mangal Das acted as, and was the 
duly authorized agent of the asthal, and of the mohants thereof, and had the 
management and control of their property from the time of Jairam up to the 
time of Mohant Balgobind’s death, in or about the rnontlis of October or 
November 1869. • • 

It was stated correctly by the High Court that an agent’s power generally 
terminates upon the death of his principal, and their Lordships are of opinion 
that there is nothing to show that Gorib Das, who succeeded Balgobind, or 
the respondent who succeeded Gorih, over re-appointed Mangal Das as agent, 
or led the defendant to believe that Mangal’s agency continued. 

The Subordinate Judge says : “ It appears that, after the death of Bal- 

gobind, a dispute arose as to who was to be hi« successor. Both Mangal Das 
and Gorib Das wore claimants to the succession, but Mangal failed to esta- 
blish his claim, and Gorih Das obtained certific.ate of heirship of Balgobind. 
Mangal then declared himself to be absolute owner of the properties.” 

The finding of the High Court is to the same effect. They say that 
Balgobind died in October 1869, and that the certificate case was decided in 
favour of Gorib Das, on the 26th of November 1870. 

The Subordinate Judge considered that Gorib Das was bound to give 
notice to the plaintiff that Mangal’s authority as agent had ceased, but the 
circumstances are such as to render it incredible that the hank was not fully 
aware of Balgobind’s death, and of the termination of Mangal’s authority. 
But whether the plaintiff* had or had not notice that the agency had ceased, it 
is clear that ho cannot rely upon such want of notice unless he was thereby* 
induced to deal with Mangal as «agent. This the plaintiff did not do, for 
throughout, after the death of Balgobind, Jie dealt with Mangal as the proprietor 
of the estates and as a principal, and not as an agent. 
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It was lield by the Subordinate Judge, and contended at the Bar, that the 
defendant was estopped from showing that the property mortgaged to the 
plaintiff in 1872 was not then the property of Mangal. 

[973] It appears that after Balgobind became mohant, a decree for a large 
amount was passed against him, and there is on the record a registered deed 
of sale, dated the 15tli August 1860, purporting to have been executed by 
Balgobind, in favour of Maiigal Das, of the three mouzahs which were 
included in the mortgage bond of 1872, and are the subject of this appeal. As 
regards two of tiie mouzahs which were revenue-paying estates, the third 
Pathurgliat Ghuneshyampur, being laklieraj, there was contemporaneously 
with the deed of sale, a mutation of names, and the name of Mangal Das was 
substituted in the Collector’s register for that of the mohant of Jankinagar. 
In the plaintiff's kolhi also the accounts, which had been previously kept in the 
name of Balgobind, were, in September 1861, opened, and from that time 
kept in the najne of Mangal Das. 

The following extract from the judgment of the Subordinate Judge explains 
the grounds of his decision on this part of the case. He says : — 

“It is most true, as alleged by the defendant, that Mangal Das was 
believed by the plaintiff and his agents to be the absolute owner of the whole 
properties which belonged to the asthal. But how were they led to believe 
so, and who made them to believe the same? It was the defendant's ancestor, 
Balgobind Das, who put Mangal Das into the position of being the true owner 
of the asthal properties, and allowed him to deal with the plaintiff’s firm as 
such owner. All the properties belonging to the asthal were in his name ; ho 
had absolute control over them, and no sort of objection was raised by any 
member of the asthal to his power ; how, then, could an outsider believe him 
to be otherwise than a true owner of the asthal properties? Under such state 
of things, I cannot think the defendant can take any advantage of such belief 
of the plaintiff to deprive him of the money lent to Mangal Das on security of 
the asthal properties.” ^ 

That argument of the Subordinate Judge is, in their Lordships’ opinion, 
completely answered by the High Court. They say : — 

“ Although there is no evidence to show tliat the bill of sale of the 15h 
August 1860 was really executed by Balgobind, [974] yet from the fact that, 
shortly after that date, the name of Balgobind was removed from the Collector’s 
register, and that of Mangal Das placed in its stead, and that the accounts in 
the plaintiff’s kothi were transferred from one name to the other, it may be 
reasonably deduced that Balgobind was fully cognizant of the contrivance of 
putting the mortgaged property in the benami of Mangal Das, to protect it 
against the claims of a certain decree- holder against himself. But the plaintiff 
was not misled by this fraudulent device. The witness, Mohan Misser, who 
was the managing gornashta of the plaintiff’s kothi at that time, distinctly 
admits that the real nature of the transaction was fully disclosed to him by 
Balgobind, when the transfer of names in the accounts .vas effected at the 
instance of the latter. 

“We are, therefore, of opinion that, so far as the claim relating to the 
bond is concerned, the grounds upon which the Subordinate Judge thinks that 
the parcels of mortgaged property in possession of the appellant are liable, are 
^ot tenable.” 

Nor can it be disputed with success, in the face of the evidence of Baijnath 
Sahai and of Mohan Misser, both gom^ishtas of the plaintiff, that, although the 
dealings in the time of Balgobind wore with Mangal Das as principal and not 
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as agent, they were merely nominally so, and that the credit was in reality 
given to the asthal in the name of Mangal Das as trustee and farzi for the 
purpose of concealihg the names of the real parties to the transaction. 

Mangal was not the real proprietor, and he was not the agent of the defen- 
dant No. 1. These facts must have been known, to the plaintiff or to his 
agents after the certificate case when Mangal repudiated the agency, claimed 
to be the absolute proprietor, and dealt with the property on his own account. 

For the above reasons their Lordships are of opinion that the High Court 
was right in holding that the bond of the 12th May 1872 was not binding uixjn 
the asthal or upon the defendant. 

It was further contended on the part of the plaintiff that, even if the bond 
of the 12th May 1872 was not binding upon the defendant No. 1, the plain- 
tiff was entitled to fall back upon the mortgage bond of the 2nd July 1869 in 
'favour of Lachmi-[975]narain, which was binding upon the asthal and the 
mohants thereof, inasmuch as it was executed at the time when Mangal was 
merely the apparent owner for the protection of Balgobfnd from his creditors, 
and whilst the relationship of principal and agent existed. 

This raises the question whether that mortgage was extinguised when 
Lachminarain was paid, or was intended to bo kept alive for the benefit of the 
plaintiff. Their Lordships are of opinion that it was extinguished. 

It has already been shown that, at the time of the execution of the mort- 
gage of the 12th of May 1872, the relationship of principal and agent which 
had existed between Martgal and the astlnxl in Balgobind’s time had terminated, 
and that after Balgobind*s death Mangal Das claimed to be the mohant 
of the asthal in his own right, and the proprietor .of the estates. In 
that mortgage he is described as the proprietor of mouzali Puraini, etc., 
and after a recital, amongst other things, that he has taken a loan from 
Mohesh Lai of Ks. 20,000 on interest at 1 per cent, per month, of 
which the sum of Ks. 8,266-8 was for the payment of the balance of the debt 
due on Lachminarain's mortgage of* 1869, he declares that ho will pay in cash 
in one^lump, the principal with the interest in the month of Jeyt 1280 Fasli, 
etc., and further, that until the payment of that money he has mortgaged the 
estates to Mohesh Lai, etc. 

There is nothing in the bond, or in the evidence, or even in the surround- 
ing circumstances, to show that Mangal intended to keep Lachrninarain’s mort- 
gage alive, or that he or the plaintiff intended that the latter should hold that 
mortgage as an additional security for the loan. 

On the 15th of May 1872 the sum of Ks.* 8,382, the balance due. to the 
estate of Lachminarain on his mortgage, was paid throuqh the plaintiff', and 
on the deed a receipt for that amount was endorsed in the following words : 
“ Beceived in full Rs. 8, 382, up to the 15th May 1872, through Mohan Misser, 
gomashta of Babu Mohesh Lai, Mahajun, and returned the bond.” The bond 
was then delivered to the gomashta, and was retained by the plaintiff. 

It should be remarked that the mortgage to Lachminarain [976] carried 
interest at the rate of Ke. 1-8 per month, whereas the mortgage to the plain- 
tiff was at the rate of Be. 1 per month. It therefore seems to have been the 
intention of Mangal to borrow money at 1 per cent per month, partly to pay off 
and extinguish the mortgage debt at Be. 1-8 percent, per month, which was 
a charge upon the estate which he claimed in his own right. There was nq 
intermediate mortgage between Lachminarain’s mortgage and the mortgage to 
the plaintiff of 1872. Mangal, if the proprietor of the estate, as he then 
claimed and was stated in the recitals to be, had no interest in keeping alive 
Lachminarain 's mortgage ; on the contrary, it was his interest^ and he must 
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therefore, in tlie absence of any evidenco to the contrary, be presumed to have 
intended, that the mortgage bearing interest at Ko. 1-8 a month should be paid 
off and extinguished. Nor upon the hypothesis that Mangal was himself the 
proprietor of the estates had the plaintiff any interest in keeping Lachmina- 
rain’s mortgage alive, inasmuch as under the mortgage of 1872 he had the 
security of all tlie estates included in Tjachminarain’s mortgage, and it is clear 
that, even if he had taken an assignment of it, he could not have held it as a 
security for a higher rate of interest on the new loan than 1 per cent, a month. 
The only lienelit that the plaintiff could havodorivod from taking an assignment 
of Lachrninarain’s mortgage of 1869 was that lie miglit have the benefit of that 
security if it should turn out that Mangal was not the proprietor of the estates, 
as he represented himself to be, and, therefore, could not legally charge them. 
But such an event could not have been contemplated by the plaintiff. It is 
not probable that Mangal, would have admitted his inability to bind the 
property by the deed of 1872 or would have consented to do anything which 
could raise a doubt., as to his power to hind the property as a security for so 
mucli of the Bs. 20,000 as was in excess of the amount secured by Lachmi- 
narain’s mortgage. Even if ho would have consented, it is not probable that 
the plaintiff would have advanced the full amount of Ks. 20,000 upon the 
security of the estates if ho Jiad had any doubt as to Mangal’s title .or right to 
charge them. 

In Adaiiift v. Anqell (L. K. 5 Ch. D., 634) it was hold that the question 
[977] whetlier a mortgage paid off was kept alive or extinguished depended 
upon tlie intention of the parties. The Master of the Rolls, in delivering his 
judgment, stated that, “ in a Court of Equity it has always been held that the 
more fact of a charge having been paid off docs nob decide the question whether 
it is extinguished. If it is paid off by a tenant for life without any expression 
of his intention, it is well established that he retains the benefit of it against 
the inheritance ; for, although ho has not declared his intention of keeping it 
alive, it is presumed that his intention was to do so, because it is manifestly 
for his benefit. On the otlier hand, when the owner of an estate, in fee, or in 
tail, pays off a charge, the presumption is the other way, but in either pase the 
person paying off the charge can, by expressly declaring his intention, either 
keep it alive or destroy it. If there is no reasoiiTfor keeping it alive, then, 
especially in the case of an owner in fee, equity will, in the absence of any 
declaration of intention, destroy it ; but if there be any reason for keeping it 
alive, such as the existence of another incumbrance, equity will not destroy 
it.” Applying that rule to the present case, it must be presumed, in the 
absence of any expression of* intention to the contrary, that Mangal, who, 
when he borrowed the money to pay off Lachminarain’s mortgage, claimed to 
be the owner of the estate, and was stated on the face of the bond to be so, 
intended that the money should ho applied in paying off that mortgage, and in 
extinguishing the charge, there being no intermediate incumbrance. Although 
the money was paid by the plaintiff’s gomashta to Lachminarain's estate, it was 
paid with money borrowed from the plaintiff by Mangal, an ^ for which Mangal 
was liable to him. The mortgage was therefore paid off by Mangal, and not by 
the plaintiff. 

It must be presumed that, when the plaintiff' lent the money to Mangal 
to pay off the mortgage, he lent it upon the security expressed in the bond, 
and for which he stipulated. Equity cannot, give him an additional security 
because tho security relied upon turns out to be bad, as regards a portion 
of the lands included in it. If an equitable transfer of Lachminarain’s 
mortgage is hold to have been included in the mortgage of 1872, it must be as 
a security for tho whole Bs. 20)000, and thus the [978] mortgage at Be. 1-8 
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per mensem interest, though intended to bo paid off, would be a security for 
Bs. 20,000 at one per cent, a month, contrary to the expressed intention of 
Mangal to pay it off. 

It was contended on the part of the plaintiff that it must have been 
intended to keep alive Lachminarain's mortgage for the benefit of the plaintiff,' 
because, when ho paid the money to Lachminarcain’s representative, he took 
possession of and subsequently kept that mortgage deed. Lachminarain's 
representative was paid by the plaintiff as the banker of Mangal. It was paid, 
not by the plaintiff as the payer, but through him as the agent of Mangal the 
payer, and with money lent to Mangal upon the mortgage of 1872. The receipt 
was written on the mortgage bond in accordance with the terms of the bond, 
by which it was stipulated that the mortgagor should cause all payments which 
should bo made within or after the stipulated time to be endorsed on the bond, 
and that besides tlie payments so endorsed the mortgagor should not claim the 
benefit of payments made in any other way. It would not have been in the 
course of business for the plaintiff asMangal's banker to pay»off the mortgage with- 
out taking a receipt for the money, or to take a receipt otherwise than by an 
endorsement on the bond. Having taken that receipt, it was the ordinary course 
of business for the plaintiff to retain it as a voucher for the payment made by 
him on behalf of his customer. He could not take, or keep the receipt without 
taking and keeping the bond on which it was endorsed, and it was therefore 
necessary for him to take and keep the bond, independently of the course of 
business, by wliich an agent paying off a mortgage on behalf of his principal 
takes back the mortgage Cn his behalf, instead of leaving it outstanding in the 
hands of the mortgagee. 

Mr. Woodroffe, after the close of his argument, referred to several cases, 
but none of them show that a mortgage when paid off and intended by the 
parties to be extinguished is presumed to have been intended to be kept alive. 

Another question is whether the plaintiff is entitled to recover the Rs. 5,849 
applied out of the moneys raised by Lachminarain’s mortgage in purchasing 
four small properties, which E979] may be called 8, 9, 10, and 11, and which, 
by the {ligh Court and by Her Majesty in Council, in a suit brought hy the 
present defendant against Mangal Das, wore held to bo the property of the 
asthal, because they were purchased with money raised by the mortgage to 
Lachminarain. Those four properties were not included in the mortgage of 
1872, nor are they included in the suit now under appeal. It is difficult to 
conceive how, if Lachminarain’s mortgage was not kept alive and transferred 
to the plaintiff as a security for his loan of 1872, the right of Mangal, if he had 
any, against the asthal in consequence of the application of Rs. 6,849 raised by 
that mortgage in the purchase of property now held to be that of the asthal, 
can, in the absence of an express intention to that effect, be presumed to have 
been included in the mortgage of 1872 as an additional security for the loan of 
that date. The asthal may be liable to Mangal, but that must depend upon 
the state of accounts between them, as stated by the Judicial Committee, on 
the 27th June 1877, in their reasons for the advice given to Her Majesty in 
Council in the appeal of Mangal Das and the present respondent. Mangal 
Das claiming to bo the proprietor of the estates included in the mortgage of 
1872 retained possession and received the profits of those estates, as well as of 
the four small properties purchased with the Rs. 5,849. Mangal must render 
his accounts before he can be held to be entitled to any portion of the Rs. 5,849. 
Unless Mangal's claim against the asthal was included in the mortgage of 1872, 
and can be held to have been assigned to the plaintiff as a security for the 
loan, there is no privity between the plaintiff and the defendant No. 1 in 
respect of the Rs. 5,849. 
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At all events, the plaintiff cannot be entitled to any greater or other rights 
than those of Mangal in respect of the Bs. 5,849. 

It is scarcely necessary to refer to the fact that the plaint does not contain 
a claim on the part of the plaintiff* to recover on Lachminarain’s mortgage, or 
to recover the Rs. 5,849 expended by Mangal in the purchase of the lots above 
referred to as 8, 9, 10, and 11. This is not a mere technical objection, for, if the 
claim liad been made, or an issue raised relating to it, the defendant No. 1, 
respondent, might have called witnesses to prove that there was no intention 
to keep alive Lachminarain’s mort- [980] gage, or to include it or Mangal’s 
right to the Bs. 5,849, claimed on account of the purchase of lots 8, 9, 10, and 
11, in the security to the plaintiff for the loan of Bs. 20,000. 

As to the sum of Rs. 3,166-11-6 awarded by the first Court to be realized 
from the mortgaged estates on account of money expended on account of the 
payment of revenue, road cesses, etc., on account of the estates, the credit was 
given to Mangal and not to the plaintiff, and there is no privity between the 
plaintiff and defendant No. 1 in respect of it. Mangal may possibly be entitled 
to it, but that must depend upon the state of accounts between him and the 
asthal, which cannot be taken in the suit now under appeal. 

Their Lordships will humbly advise Her Majesty to affirm the decree of 
the High Court, and to dismiss this appeal. The appellants must pay the costs 
of this appeal. 

Appeal dis7nLsscd. 

Solicitors for the Appellant : Messrs. Bor rota and Rogers. 

Solicitor for the Respondent : Mr. T. L. Wilson. 


NOTES. 

[SUBROGATION— INTENTION— 

Intention has been held to be the decisive test : — (1902) 29 Cal., 154~6 C.W.N., 209. 
See also (1904) 8 C.W.N., 690 ; (1905) 1 5,31 ; (1905) 2 C.L.J., 202 ; 288 ; 574 ; (1905) 

29 Mad.j 37 ; (1906) 28 All., 778 ; (1895) 19 Mad., 105 ; (1911) 14 C.L.J., 500 ; (1910) 9 I. C., 
138-21 M.L.J., 180. 

In the following cases the mere fact of payment has been held to bo evidence of the 
intention : — (1897) 20 Mad., 486 ; (1891) 13 All., 432 ; 521, but this view is opposed to this 
case ; see also (1906) 33 Cal., 1133^10 C. W. N., 1010=4 C.L.J., 121. See also (1894) P.R., 
38; (1903) P.L.R.. 54. 

The principle of subrogation has in Gokal Das v. Purnnmal 10 Cal., 1035 P.C. been hold 
applicable to Indian transactions. 

Thi^ subject is dealt with in ej:tenso in the Notes to that case in the Law Reports 
Reprints.] 
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[ 9 Cal. 980-18 C. L. R. 189-8Ind. Jur. 148 ] 

APPELLATE CIVIL. 

The 23rd July, 1883. 

Pbesbnt : 

Sib Bichabd Garth, Kt., Chief Justice and 
Mb. Justice Macpherson. 

Khatija Bibi Plaintiff 

versus 

Taruk Chunder Dutt Defendant.*^ 

Transfer of case — Civil Procedure Code (Act XIV of 1882), 
section 23 — Practice — Ground for transfer. 

Section 23 of Act XIV of 1882 is only intended to provide for those cases where, on the 
ground of expense or convenience, or some other good reason, the Court thinks that the place 
of trial ought to be changed. 

Parties desirous of obtaining the transfer of a case from one forum to another ought clearly 
to explain to the Court by petition and affidavit what is the nature of the claim and defence ; 
they should further state what are the issues and the evidence required, and then satisfy the 
Court £981] that, either on the ground of expense or convenience, or otherwise the place 
of trial ought to be changed. * 

This was a reference under the provisions of s. 23 of Act XIV of 1882. 

The defendant in the suit asked that the case might be transferred from 
the file of the Second Judge of Dacca to that of the Sub- Judge of Furridpore, on 
the ground that the bulk of the property in suit was situate in Furridpore, and 
that some of his co-sharers in the ijara were residents of Furridpore, and that 
it would be inconvenient to take his;witnesses to Dacca. The plaintiff among 
his objections stated that, tnough the bulk of the property was citjiate in 
Furridpore, a portion of it was in Dacca ; that the defendant resided at Dacca ; 
and that the witnesses likely to be summoned also resided at Dacca. 

Baboo Ahhil Chunder Sen for the Plaintiff. 

No one appeared for the Defendant. 

The Order of the High Court (Garth; O.J., and Macpherson, J.) was as 
follows : — 

Garth, G.J. — We see no sufficient ground for transferring this suit from 
the Dacca Court to that of Furridpore. 

Primd faciet the plaintiff as the arbiter litis has a right to bring his suit 
in any Court which the law allows ; and s, 23 is only intended, as we consider 
to provide for those cases, where, on the ground of expense or convenience, or 
some other good reason, the Court thinks that the place of trial ought to be 
changed. 

If for instance, in this case, the defendant could have shown us that great 
expense could have been saved, or that the balance of convenience was strongly 
in favour of the case being, tried at Furridpore, we might have thought it right 
to grant his application. But looking at the allegations on both sides, we think 
it very difficult to say where the balance of convenience lies. 

• Civil Reference No. 7 of 1883 made by J. Pratt, Esq., Officiating District Judge of 
Dacca, under b. 23, Civil Procedure Code, for tsansfer of a case from one Court to another, 
dated the 18th June 1883. 
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The plaintiff, on the one hand, says that, though a great part of the 
property in suit is in Furridpore, some of it is in Dacca ; that the defendant 
himself lives at Dacca, and carries on business there I and that all the 
witnesses who are likely to be summoned in the cause reside at Dacca. 

The defendant, on the other hand, says that the bulk of the property in suit 
is situated in Furridpore ; that some of the persons who are co-sharers with 
him in the ijara, and who ought, [982] therefore, to have been made parties to 
the suit, reside at Furridpore ; and that it would bo very inconvenient to bring 
the necessary evidence relating to the estate to Dacca. 

It would seem from those counter allegations that, notwithstanding all 
the defendant says, the balance of convenience may be in favour of the case 
being tried at Dacca. It certainly does not follow that, because the bulk of 
the land in suit may bo at Furridpore, and that some of the co-sharers may 
live there, the balance, either of convenience or of expense, is in favour of 
trying the case there. 

Parties who desire to have a case transferred from one forum to another 
ought clearly to explain to the Court by petition and affidavit what is the 
nature of the claim and defence, and what the issues are ; they should state 
what evidence will be required, and then satisfy the Court that, either on the 
ground of expense or convenience or otherwise, the place of trial ought to be 
changed. 

Application dismissed. 
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ted ill the presence of the vilhige cliowkidar, without eliciting any disapproval on 
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Procediiri*, Act X of 1872. While the pro])ert\ w.is so under attachment, it was 
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trat«*’s jiroclamation for A’s a])pear.ince had expired at tho date of tin* sale to P>. 

JJeld, in a suit lor possession In* Jl against (3, that the* title obtained bv C muh‘r 
tlu! Magistrate’s sale was superior to tin* title (if any) obtained bv H at the Srilo 
ill execution of the nioiioy di'crce. Sciuble, th.it after the date of the attacinnoiit 
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cniitiniiaiice, no title could be confcn*cd by an attacliment and sale snbscqiu'iitU 
matle in exce.ution ol a iunnev'-d<*erec. 
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Suit for, Aymnst c.recnior. See ElS PENDENS. 
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Tn writing. See LIMITATION ACT, 1877, H. 19 ; ART. 179. 

Of debt. See Stamp ACT. 1879. 

Of title of mortgagor. See LIMITATION ACT, 1871, ART. 1 18. 

Of sons. See Mahomedan Law, Acknoweedomknt. 

Acquiescence— 
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INDEX. 


PAGE. 

Act- 
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XV’^llI of 1850. See TjIAMILITY OF PlOiLfO SEIIVANT. 

XXVIII of 1855, s. "I. See HINDU LAW, CONTRACT. 

XXXV of 1858. See LUNATIC. 

XXXVI of 1858, s. 4. See LIABILITY OF PUHLIC SERVANT. 

XL of 1858 — s. 8. See (lUARDIAN. 

s. H—Jiliiio)' — Certificate of adnnniat ration -Majority — Majority Act (IX o/1875), s, 3. 

A certificuto of giiardiiinsliip niider Aet XL of 1858 takes effect, not from the date 
when it is applied for, nor when an <>rder granting it is passed, but from the date 
when it is actually issued. Tlien'foro, when! an application for a certificate was 
made in 1877. and an order granting it wms passed in December 1879, but the 
certificate was not issued until l)ecember 1881, held, that the minor, in respect of 
whose propcrt> the cMU'tilicate was applied hn*, who had between the date of the 
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interval betwcjcn an application for a certificato of administration to the property 
of a minor iindcu- s. 3 of Act XL of 1868 and the issue of the certificate, the minor 
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STEPHEN r. STEPHEN ... ... ... ... ... VTTI 714 

VIII of 1859. Sco Civil I*roceduue Code, 1860. 

X of 1859- 

Seo RIGHT OF (K'CUPANUV. 
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Ill of 1877. See REGISTRATION A<’T, 1877. 



INDEX. 


iii 


Aot — ( continued,) 
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Alienation — 

See Hindu Law, alienation : Partition. 

By Hindu widow. See DECL.AHATORY DECREE, SUIT FOR. LIMITATION AcT, 
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Amount found due hi/, Janjer than amount cUnmed in plaint. Si'.c ^iKSNK PROFITS. 

Amendment — 

Time fi.vcd by Court for. Sco ClVlL PROCFKDrUE CODK, 1877, S. ‘245. 

Ancestral Property- 

Soo HINDU Law, AlilENATION ; PARTITION. 

Appeal — 

Sec AFFKLLATli COURT. POWFR OF : JURfSTrcTFON : LKTTKRS PATFNT, CL. 15 : 
LlMIT.VTlON A(;T, 1877, ART. 179: LCNATIC. 

Abatement of. Sec C’OSTS. 

Ad)inni.stration .suit -(^rder direetiny an account — Civil Procedure Code (Act X of 
1877), s. ‘214. An order (liivciinj^ an acc<»unt is not an oidcr in the natniv of a 
final decree, and IS ni!.4»j^ealal)le ; ‘siieh an <)rdcr merelv directs certain proceed- 
ings to hi- taken, in order tliat a final decree iii.iv tli(‘reaftt*r lie made. 

SRFKNATH Roy r. HVUJlANATll AIOOKFR.IEF ... ... IX 

Admissioitof, offer time. Se(‘ SECOND .M'I’E.VIj. 

After ayreemenf not to appeal. See KsTOPPETj. 

A meudmenl on. See lTjAINT. 

Arbitration, Pejeiemc lo—Airaid — J)ecree tonfinnim/ atrard. Where an award, 
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with such aw.ird. 

Hkhendra N\th Shaw r. Auimov liuirn B.\ocjii ... TX 

Civil Pk iced uri' Code, 1877, .v. 588 — Otdei of sinyle Judye of lligJi i\mrt Section 
588, Act X <'f 1877, restricting appeals against orders, does not apply to prevent 
an appeal to rhe High Ojiirt from the order of a Judge of that Court. 

IIURRISH ( IIL'NDER CHOsVDHRY r. KALISUNDERY DKHI ... IX 

Civil Ptocedinc Code (Act X of 1877L s.s. 2, ‘2U,r/. f'c), .ss*. 510, 588 — Aiynial 
from order in ej'e( ution of de<ree — Security for restitution of property. Where 


an order, requiring the decree-holder to give security within three days, is made, 
under s. 540 of the Code of Civd Procedure, by the. Judge of the Court in which 
the decree was passed, and in wlueh the execution is pending, such order is ap- 
pealable as a deere(j under tluj nrovision^. of the Code of Civil Procedure, s. *2, and 
s. *21 1, el. (c). 

TiUCIl-MKEPUT SrN(iH / . SiTA NATK IX^SS ... ... VI 11 

Costs —AjyieaUdjle order. If an order is its«lf appe.ilable as alTi'cting the jnns- 
dietion of the, P«jnit or flu- jiieriLs'of the case, an ajipeal will lie from that i^art of 
the order which relate.*^ fo costs ; but, .is in the ease of <U*crccs, in those cases, 
and tlio.se ca^es onl\ where the «Jider is ap])ealal)le, will an appeal lie against the 
direction .is to costs, wliieli is .iiieiilarv I the ordt*r. 

13ALKISSFN DASS r. LUCHMKF.IH: r Sf .(ilf... ... ... VHI 

iJciision of Penedi of Mnijisl rates — (Jrinnnul l^tocedure C'oifc, 187‘2, e/i. A'F/1/. No 
appe.il lic'. to a District Magistrate from I he decision ol .i Bi'iieh of ^lagistrate.s 
c()]n])OMi‘d of an Assistant ALigi^-trate w’lth second el.iss powers a, J two or more 
Honorary ^lagistr.iLes, in a c.ise trit;d undci chap, xviii of the Criminal TYoeednre 
Code. 

lx THE l^lATTER OF THE PETITION OF H WALDAR ROY ... TX 

Dismissal of suit — Summons. Non-service of - ('ivil J^racedurc i'ode (Act X of 1877), 
ss. 97, 588. An order under s. 97 ot the Civil Procedure Code, dismissing a suit 
on its being found that the summons ha.s nut been .served on the defeiid.int, in 
Cf>iisef[iieii' e of the failure f>f the plaintifT to p.iy the Cf>urt-fee leviable for such 
scrvii:o, is not appealable. 

LUCKY Churn CHOWDHRY r. BUDUHRUNNISSV ... ... IX 

Kreciition of decree — stay of e.reculion — Ajyieat from order granting — (Jivil Pro- 
cedure Code (Act AT 0 / 1877 ), s. ‘ 248 . A dpcTeo-hf»ldGr having attached the property 
of his judgmclit-dcbtor in execution, the Utter .ippliod for a stay M execution 
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until the deciKioii «f n poudiiig brought b\ him ag.ii list the judgment-creditor. 

The Court allowed the iip]»liesiliou, cuiitiiiuiiig the att.ieliment on the propert)', 
and struck Ibo cxeeutioii-case off tin* file. 1’he decive-liolder applied to the High 
Court. 2 [eld, that no appeal lay. 

KlHAh CnrND, CHIJTTO Tj\li r. R.mmicsjiaut Dasskm ... ... IX 214 

Failure tn produce cruleticc 'd iHunnuj. At the hearing of a suit a party, though ho 
had sufficient warning of what was necc.ssary, did not take the jiroper steps to cause 
the production of the doeumontar\, and only admissilile. evidence of a material 
fact which had to he proved by liini : and the dot ion was against him. The 
record of another proceeding W'ould, it w.is said, liave suYiplieil this evidence. ; 
and an application had been iireviously ni.ide on wliieh tin? order of the Judge 
was that “the matter would be decided w’hen the easj- was tried, and the record 
would l)c sent for, if iKiCCssarv No further application U) the Court was made, 
and no attempt to supi>Jy this evidence. Held, that if thi*re had heen, as there 
might have be(!n, an oversight by th(‘ party in not calling the attention of the 
Judge to the above order, .iiid in not tendering the evidence, there had been no 
omission on the .Judge’s part affordn g ground for appeal. • 

CllANDTCHTTUN Sll \SHM\1. r. niUtd V CltllHX Mlltm A ... .. IX 200 

From order under A. :3ol, Ciril Fioeedine i'oile, 1.S77. See COUU’I’ FKKS ACT, 

SCHKI). ii. APT, 11, i'Aj. {h). 

Grounds of% See COSTS. 

In Criiuiunl case '(hiuinird Fjoectlure ('ode (Jef X of JK72.J s. dO f.\r/ X of J8S2A 
s. 108— Kf/'cc/ <;/’ Ilcpeid of A<(. On the ‘.Rh of I>eceniber J8S2, a. [lerson w.ls con- 
victed under ss. Io7 and iblJ r.l I he Indian Penal (’odt‘, and sc*ntenced to three 
years’ rigorous iniprisunny'iit bs a Deputv Afagistratc in A'-sain, evereising special 
powers under s. d() of tlu' old Code oi Criminal 1 ’niccflure. Act X of 18V2. The 
new Code of Criminal Pioeodiire eame into force on tb(' Isl of J.innarv ISSM. The 
jirisoner pri>.s('nted ,in ajipeal to the High Court from tlu' eoiivietion and sentence 
ahovemeiit]one<l on the 2drd of .i.niiiar\ ISStl. Jleld, by FlKLD, J. (MtTTPR, J., 
expressing no docidtHl o]iinionl that the i*ase was govi*rn(‘d hy s. 108 of the new 
Code of Crinuiial Proet‘dure, and that no apiu;.il lay to the. High Court. 

RONCJ \1 r. 'Che FMi’llKSS ... ... ... ... ... TX 518 

Tn sails under lle*/istifdwn Act, 1877. 77. See COURT Fkks ACT, SCHUD. I\,CL.. 

12, APT. 17. • • 

IrrctjuLarhf hrvu<jht uj'ter time (/ranted to applt/ to Orujiual Couit. See KXECUTIoJf 
OF Decree. 

Non-nppenrniwe of defendant — A/i/)lirafion to defend n'fused — Kx parte decree 
against defendiinis — Itn/lit oj defendants to appeal infhouf ttikimj steps to set 
aside the decree -Cirit Frored are ('tule tAct A' (\f I.S77y, s. 101, 108. — Defendants 
who put in MO api»eai'aaiee at the original liraniig, and whoh.ivo snl)se(|iU Mtl\ been 
refused h si vt: to appear and defend, .ire at lihert\, when* .in *<'./■ fiarte" (h‘er(*e 
has b('en passed .igaiin-t them, ajipeal to a. higlua* Court, willioiit jirovionslv 
taking aiiv st ep'. to have ihe ‘ e.v parte ’ deeive set jside under s. lO.S of Aet X of 
1877. 

ASHRUFFPNMHS V r. LElf \RE\l X ... ... ... ... VlTl 272 

Oidor'ine.recutiouofderree—Gintl^ioceduie ('ode (Act X o/ 1877 ^ s-.s. 2 1 J- rnid 
558, els. (J) and ( i /. An order for .ittaeltiiieiil and s.ile ol propi j In in LXeeiitum of 
a. decree, is an ordi'r “ of tlies:inie nailin' with ’’ .in ordi-r in.ule in tlu' course of a 
suit for attaeliuiciit of the debtor’s property. The latter fwdi'r is appe.il.ihle under 
.s. 588. el. f r J, of the Code of Ci\il Procedure. Il lollow - that an order for 
i'Maeliinent and sale in eNei'ulitiii oi a decree is [a<*cording to the n'(|uireun'iit of 
s. .’j 58, el. (J)\ “of the same nature with .ippealable oidc'rs made in the course of 
cl suit ; ’’ and thoi'i'fore is .ippelalile iindi’r that seetiou. 

POLOKDHAIU ilAI r. RADHA PERSAD SlNUJl ... ... ... VTU 28 

Partly successful. Se.<' (’OST8. 

Point decided by loirer Coinf, but not dealt with on. See * Rl.S rll'DlCAT.X.’ 

Jievisional Jin isdiciion -heath of .sole defendant — survival of cause of action — 

IjCt/al repre.sentufive-- Civil [‘i\K‘ediire Code {Act X of 1877 i. ss. o(>8, ;J72 — Limi- 
tation Act (W of '[817 ), sched. ii, arts. 1715, 178. In .i siui for the reeo\eiy 
of land against a sole defendaiil, the hitler Mied In foro t he hearing. Sixty-three 
days after the death of the defendant, tlie pJaintitf applied to the Ciiurt to enter 
on the record the legal representative oPihc* deee.ised defendant. On the 22ud of 
November 1880, the Court rejected the application under the proMsions of Act XV 

I 
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Appeal — {concliidecL) 

of 1877, sched. ii, .irt. 1716, .iiid ordered the suit to :il):ite. On the same day, the 
plaintiff applied to the Court to set aside the order directing the suit to abate, but 
this application was also rejected on the ‘>Oth t)f September 1881. On appeal to 
the High Court - 

Held, that no appeal lay against the ordiii* of the -iOth of September 1881, and that 
an appeal against the order of the ‘2'Jnd of No\ ember 1880 was out of time ; but that 
the High (3ourt would take cogni/aiiee of the ease under s. 022 of the Code of 
Civil Procedure. 

Held- also, that tin* ai^plieation , which was rejected on the 22nd of November 1880 
was an application under s. 872, and not nndi'r s. 868, of the Code of Civil 
Procedure, and that the applicant was entitled to make the application within 
three years, as allowt'd l)y Act XV of 1877, selual. ii, art. 178. 

Gocoal CUuinder (h>ss,n)nce r. The Adniniistnitor-Gcneral of Beufjal refernid to# 

BKNODE MOHlNf CHOWDllUAIX r. SllAltAT CHLTNnSR DKY CHOVV- 

OHUY ... ... ... ... ... ... VllI 837 

ni(jht of. See hENd.Uj AOT, VllI OF 1800, s. 102. 

Second npiH'td — (Heil J*KH‘cdnte Cnde I Aci X of 1877^, .ss. .588, 022. After a 
ilceree had been made e.r parte, Lhci defendant .ipplied to have it set aside. The 
Subordinate Judge refused the application, but hi.', order was reversed by the 
District Judge. 

Held, that the order of the District Judge was final under s. 588, and that no 
second appc.il would lie : nor would the Court iiiterfcire under s. 022 of the Code. 
AIJIUNASII CfTPNDKR MOOKEKJKE V. M.VRTIN ... ... VIII 832 

Sceitriffi fir i/ihhI Ijeharuair -Code of Cnininrd Procedure f Act X of s 123. 

No appeal lies in th«‘ High Court from ;iii order pas.scd by a District ^Magistrate 
under the proMsioiis of s. 123 of the Criniin.il I Procedure Code, and on reference 
by the Magistrate eonfirmed by (he Sessions Judge under the same section, 
requiring a person to he detained in prison, until ho should provide seinirity for 
his good behaviour. 

CHAND KHAN r. THE EMPRESS ... ... ... ... IX 878 

Stamp-fee payable on. See (’OL'RT FEES ACT, 1870, S. 17. 

To Priry Council — V(d}ie of Suit — Ciril PriKcdure Code i .\et .Y of 1877,^ .s. 596. 

A and H purchased tin* same properties, dern iiig title through different persons. 

Th(i value of the properties with ruesiie profits was over Hs. 10,000. B granted two 
patni leases of the properties to different persons. A was. therefore, obliged to bring 
two suits for the. rucoverv of the properties, and the value of the subject-matter in 
each suit was les>, th.iii Rs. 10,000. 

Held, that an appeal would lie to the Piivy Council. 

JOOCJULKISHORE i. JOTENDRO AfOHCN TAOORE ... ... VITT 210 

Withdrau'al if. See PRACTICE. 

Appellant, Death of - 

Sec Costs. 

Appellate Court — 

Objection to hen for the first time in. In a suit for iiiainteii.iiiet', the amount of 
which had been (ixed Ijn .igrccmcnl, .lu objection taken on appeal, that the suit 
should liavi* been brought on tint .igreeim-nt, held, t.ikcn too late ; the defendant 
having hc.en made aware of tlu; .igieeineiit at tho luMiiiig, and not having 
ohjeeted on this ground in the first .Appellate. Ojiut. 

AHMAD HOSSEIN KHAN r. NllIALl DDIN KHAN ... .. ... IX 915 

Order of. See MAGISTRATE, I’OVVER OF. 

Porner of. Sec PAUTUiS : [*L.\INT. 

Limitation Act XV of 1877, a. i A ppeal - tjuefition of limitation not raised in cms.s 
ap})cal. On an application for execution of decree, tho application was gran Uid, 
but the interest claimed by tin' decree- holder on the a moimt of the decree was 
disallow ‘d. The decree-holder appealed from tho order, but the judgment-debtor 
filed no eross appeal. On the hearing of the appeal ihe apidication for execution 
was dismissed, on the ground th.it the exi'cution of the decree was barred by 
limitation. Hidd, that under the cir(aimst.iiu k;s of the ease, the Appellate Court 
was not competent to take the <[UCstion of limitation into consideration. 
Atimannissa Khnloon v. Syed Hossetn Ah. followed. 

RUGHU NATH SiNOH MANKU v. PAHESHRAM M.VHATA 
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Appellate Coupt — (continued.) 

Remarul Order — Civil, Procedure Code (Act X of 1877^ a. 562. An Appellate Court 
has no power to rorriand a case except under the provisions of s. 532 of the Code 
of Civil Procedure. 

MUDUN Mohun PODDAU r. BHOr.aOMANTO PODPAU ... ... VIII 923 

See Limitation act, 1877, Aut. 179. 

Application — 

For appointment of mwHier bench to hear and determine case. See CHIEF 
Justice, Po\\'eu of. 

In aid of execution. Sec LIMITATION ACT, 1877, Sc'llED. II, ART. 179, CU. 4. 

To file award. Sec AuritrA'I’ION. 

To'revite suit. See LIMITATION Act, 1877, SCHED. II, ARTS. 171, I71rt, AND 178. 

Apportionment- - 

. Of debt. See PARTITION. 

Of mortgage debt. Sec 'MOUT’OAGE. 

Appropriation- 

Of payments, agreement for. See Nawah NAZIM’S DERTs VCT. 

Approval 

OfCmirt. See COMPROMISE OF SUIT. 

Approver— 

Withdrawal of pardon granted to. See ClUMfN Mi PuoCKni RE CODE. 1872, s. IMO. 

Arbitration — 

Sec APPEAE. • 

Arbitrators, Absence e/— See Arbitration. 

See CONTRA(yr : STAMP ACT, 1879, SS. 87, 40. 

Award- Application to hare an award filed in Court — Private oi bi/ration — Cicil Pro- 
cedure Code (Act X of 1877^, ss. 525, 526. Where an applicjition is made under 
s. 525 of the Code of Civil Procedure to lia\c an award fill'd in Court, and it appears 
to the (!ourt, on cause shown, why Ukj award should not he fih'd, that there is a 
reasonable dispute between the parties on an> of the' grounds mentioned in ss. 520 
or 521, the application sliuiild Ife disuiftsed. Under s. 525 of the Code of f’ivil 
Procedure, snf'tieiont cause may ho show'ii by allidavit or verified pi'tilion . Srm* 

Ham Chowdhry v. iJenobandhoo Choirdhry. and Sashti Choi an Chattel /ec v. 

Tarak Chandra Chnlterjee r<-fi‘rre(T to. 

ICHAMOYEE (TIOWOHRANEE PROSUNNO NATH CHOWDIIRT ... IX 557 

Award — Time to file an airard — Limitation ( Act XV of 1877>, sehed. It, Art. 176 — 

Civil Procedure Cofle, 1877, a-v. 525, 526 — I'owers of Coint — Cause shown against 
filing aicard. Validity of — Ihneers of Arbitnftois- Renew of A irard. Where an 
award was made and signed by the arbitrators on the 5th of .August 1881, but was 
not delivered to the’ parties till the 18tli of Septeinhk?r following, Kemble, that an 
application to file the awaid, made on the ‘25th of J'’ebrnarv 1882, under tlfc 
provisions of s. 525 of the Code of Civil IToeedurc, was not iiarred by limitation. 

It is clearly the intention of the Legislature that a partv to an arbitration should 
have six months to enforce the award, under s. 5*25 of the Code of Civil l*roeedure, 
from the time when he is in a position to enforce it. Under ss. 525 and 526 of 
the Code of Civil Procedure, the Code has full power to enter intothe ijnestion of the 
sufiieieiicy of the cause shown against the filing in Court of an award. T)nndekar 
V. Dandeknrs, followed ; Tchamoyce Choird ranee v. J*rosunno Xnth Chowdhri, 
d I sen ted from. After an award has heem made and handed to the parties the 
fund ions of the arbitrators ei'ase. Tluiy have no 2 >ower afterw'ards to deal with 
an application for review of their decision. 

IN THE MATTER OF THE PETITION OF DUTTO SINOH ... ... IX 575 

Validity of Award - Absence of some of the Arbitrators. case was referred to the 
arbitration of five persons, with a iiroviso that in the event of any two of the 
arbitrators being absent, the arbitration should be eontiniK'd by the other three. 

Two of the arbitrators named were the pleaders on cither side, and these two, with 
the consent of the parties, cea.sed to act as arbitrators, but argued the matter 
before the other arbitrators. Held, that the Award made by the other three arbitra- 
tors named was a valid award. ^ 

DE13ENDRA NATH SHAW V, AUBHOY CHI JCN JJAGCHI 
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Arbitrators- 

Poirers of. Sue AuniTllATION. 

Arms Act— 

XI of S.S. 10, (/), and ks. ‘25, tlO- -Ann^ in a tf tuple — Confiticntion of anus lined for 
purposes of irorslup — l^olirc Jnspedut sfh'cinllp ent pmrered — T Accuse to possess arms 
— Criniiiifi/ ]*ro('cdure Code ( \ri X of ]H7‘2), s. 570. ntid scUed, iv — ' U )ff'eiices aijininst 
other fjairs." A cnlloctifni of (iiv-ni'niK. cnnsisl.iiij^ of four cannon*;, four 

pistols, anti thirty-one nuiski-Ls, liatl hcen ktipl as objects of worship in a Sikh 
toniplc in l*atna for n])\v;iitls of two ( (‘nt lines. The .Moiinntof tlic temple iic^jloot- 
cd to take out a hecusi.* in respect of tht*se arms under Act XI of 187S. A Police 
Inspector, who was ajipointcd i,o -^ce that tin' provisions of the lattfir Act were 
obeyed, searched the temple on inform. ition received, and, having found the arms, 
prosecuted the person who had t barge of the temple. The bitter was convicted by 
the Deputy Magistr.ite of I’.itn.i under s. IS), cl. (f) of Act XI of 1878, and sen- 
tenced to pay a fiiw' of Us. 50, or to lie rigormish imprisoned for two months. 

The Deputy AFagistiute :il-o nrdi'ft'd the arms to bt* confiseated, and directi'd that 
their value and the fine should be divided bi'tween the informer and the Police 
Inspector. f)n a refrenoe from the Si'ssions Judge of PaLna - 

Tfeld^ with refcri'iicc to Act X c)f 1H7‘J, s. 57S). and the last hi'admg to sched. iv of 
the same Act. and to s, ]!), el. (/) of A;‘t XI of IS78, that the ])rocccdings of the 
Policts Insjn'ctor and the eonviction of the .n*eiisid wen* not illtgal. 

Thi'rc is nothing m the .Anns Ai*t to exempt the. (‘U>.todians of a tianplc from com- 
plying with the l■e^|nlrenlents of the Arms .\et, eitln r by t. iking out a license, or 
obtaining exemption under s, 27. 

Sccti<j!i 25 of the .Vrms .Vet .i|ip<*ars to refer to ea^es in which tin* Magistrate con- 
siders that arms, whi'ther under «i lici'iise or not, art' [losst'ssed for an illegal pur- 
pose, or uiuh'r cirennista iu*e-. such as fo endanger the public pi'ace. 

Section 80 of the Arms Act :i])pears to contemplate the presence of some specially 
empowered ot]i<*er beside > lh<‘ offieer conducting the search. 

Kmimuoss r, ri>:<;ir V SiNoif ... ... ... ... VLIT 473 

Arrears of Rent 

Suit for. See Ukng. A(T VU\ or IHO*), S. 59: KXJfAXt'KMRNT OP UKNT : 
.Limitation: Pxuitrs: * uks JtiirovTA*. 

Payment of pittni rent htf dutputnidoi to sure p,itiii front .sah' ntidcr Hetj. VTT I 
of 1819. In .1 suit In the ])urclias«*r of a patni against a darpatnidar for arrears of 
rent of tlni sear 1*285 (|.s7S), it appeared that before the plaiiitilT’s purchase, the 
darpatnidar had jiaid tin' amount of arrears of patni rent for the year P281 (1877), 
in order to savi* the patni from being sold under Reg. VTllof 1819, and that the 
amount so ]iaid tonsideraldv e\c<'edi'd the darpatui rent due at the date of suit. 

Held, that the defendant was entitled to deduct from the rent elaimod the amount 
paid under the Uegnlition in excess of the dar]>atni rentdiie. ii]) to the end of 1281. 

NOHO (lOPMi Slur \K /•. SIMNATII JlLNOOl'ADHVV ... ... VllT 877 

Articles of Association — 

Pnrroiritvi in e.iress of po tee r t/iven htf. See PO>n*\NY. 

Assam -- 

See RIGHT OF OCtTM’ANOY. 

Assessment - 

See MUNKTl'AFi ( ’ONSOLIOATTON ACT, 1870, S. 77. 

Oflakcrnj lands. See LIMITATION ACT, 1877, APTS. P21, 130, U9. 

Of laud occupied bif (torcrntnciU salt-trorhs. See UMct. [ OF 1821. 

Assessors— 

Delivcty of opinions of. See. CUfMTNAL PltOOEOUKK COOR, 1882, s. 809. 

Trial by. ‘ Sec CRIMIN.VIj PROCKOURK CODK. 1882. S. 809. 

Assignment — 

By minor. See LIMITATION ACT, 1877, S. 7. 

Of nfjrcement to mortyntje. See PRlNtUPAH AND SURETY. 

Attached Property - 

stay of safe of. See ClVIIi l^ROCEDURE CODE, 1877, S. 320. 

Attachment— 

See RIGHT’ OF Suit : Sadk in Knkcittton ov Decree. 

By Marjistrate. Sec ARKCONUlNG OF A(X rsi.i^. 

A)id sale liability to. See JAGJIIR. 


I 



INDKX. 


IX 


Attempt to enforce Deed— 

See Limitation act, 1871, Sen. Tl, art. o?,. 

Authority — 

To odopt, Terminatim of. See HINDU LAW, ADOHI’ION. 

To appear ami defend a sail. See PuiNCIPAIi AND AdiONT. 

To sign acknowledtjment. See LIMITATION ACT, 1S77, S. 19. 

Avoidenoe of Conveyance- - 

See Mortgage. 

Award — 

See AMHITBATION : STAMP ACT, 1H7!), SS. 37, 40. 

Decree confirm ing. See APTKAIj. 

Validity of. See ARBITRATION. 

Banker and Customer — 

- See PRINCIPAL AND AGENT. 

Bastu Land - 

See Landlord and Tenant. 

Benami Transaction — 

Soft Onus iMtoBANpr. 

Bench of Magistrates - 

Decision of. See A PINEAL. 

Power of — ficntjal Act V of 1870, ss. 215, 210- - (Emission to remove obstruction. A 
iiolico WJis ishuod .s. 215, Beiig.il Act V' of 1870, requiring A to remove iiii 

alleged obstruction. Tlioi’ociuisition was not (•oiii])lu*il with, and \ w.is prosecuted 
for non-eonipliancc therewith, under s. 210, before a Dench of Honorary Magis- 
trah'.s. Held, that tlx* Court liad power to ujqinre whethi*r the alleged obstrncAnni 
was, in point of fact, an obstruction or in)t. 

In the MvrrER or the Munhtpal committee oe Dacca ... iX 

Benefit- 

To arise out ofhttul. See J UiUSDlCTlON. 

Bengal Act — 

VTT of 1808, SS. 12, Sec SALE eLr ARRl'bVRS OK REVENUE. 

IT of 180{). See CHOTA NA(tJ*ORE TENURES .VCT. • 

VIIT of 1809, SS. 4 ; 0, I I, 22. -See LANDLORD .\ND 1’ENANT. 
ss. 0, 22 and 52. See RKJHT OF Ot'CUPANCY. 

.S.S. 27 ; 29, s. 80. See LlMlTA TTON. 

s. 27. — Kjectment —hinntotion. Section 27 of Bcng. Act VITI of 1809 applies only 
to such suits for possession as the Court is asketl to decide irrespectively of aiiN 
title, but simply on the ground that the plafntilTs have Ijulii ousted otherwise 
than bv legal means. 

Forbes 7'. Sree lal JHA ... ... , ... ... Vlli 

• 

handlord and Tenant — Suit under Art of 1859-- Breach of Contract in 
planting trees in land let for agriraltmal purpose’^. Section 27 of Bengal .let 
VHTT of 1809 only relates to such suits as could be brought either by the landlord 
or tenant under Act X of 1859, and will not appU to an alternative claim, put for- 
ward in a suit for ejectment, to compel the defendant to remove trees from certain 
lands leas<‘d to him for agricultural purposes. 

CtUnesti Dash 7\ (fONDouu Koormt ... ... ... l.X 

s. 32 - Parties- - J^rincipal and Agent — Plaintiff -Oomashf a. Under s. 23 of Bengal 
Act VTTT of 1809 a goinashta has no right to bring a suit in his own name. He 
nan only sue in the iianie of his employer, and conduct the suit for him like any 
other agent. 

KOON.IO BKHARY ROY POOHNO CHUNDER CHATTER.IEE ... IX 

38 — E.X parte Orders — Proceedings for measurement of Land. In proceedings 
under s. 88 (d the Beiig. Rent Law, .Act Vlll of 18G9, the Collector should, as a 
rule, pass no order c.r pnfie without previously giving timely notice to the other 
party or parties sought to be affected by tho order. 

IN THE IMATTER OF THE PETITION OF PUOTAP CHUNDER GHOSE — KALLY 
Churn Dutt r. Protap CHUNDER r.HosE ... ... VIII 

s. 44. Sec Damages, Suit for. * • 

4 CAIi.— 6. 
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Bengal Act— (continued.) 

s. rj‘2 — Covenant to forfeit lease if rent be unpaid — Cnument of vent after '.mit but 
before decree — lielief n/fainst Jorfeifure —Jjnndlord and tenant. Section of 
fJeiiKiil Act \'[IT of JHG.) is applicable both to cases where the right to cancel a 
h'sise arises under tlie prf)visions of the Act, and to cases where the right arises 
under agreement between the ])artics. Dnt, the object of the section being to pre- 
vent a forfeiture, if the, rent bo paid within tho time specified by the section, the 
Courts will grant relief ag.iinsta forfeiture where the rent is so paid. 

Chand r. ItA.iKrssoni-] ... ... ... ... IX 88 

Sie LANDLOHI^ AND TENANT : PAYMENT INTO COURT, 
s. r>8 S(!e JjDinWTTON. 

s.. Landlord and Tenant — Suit for ar rear. ^ of rent — Ejectment. Tho term 
‘ under-ti'iiure.’ as used in s. .Vd of Bi'iig. Act VI li of 1861), is not confined to a 
tenure intciiniediate betwc'cn tlie /amindar and the rvot, but includes any tenure 
which “ by title-deeds, or bv the ciistoin of the country, is transferable by sale 
and therefore a zamindar, who has obtained a decrc'e for arrtiars of rent against a 
ryot who has a transferable jote. is not eiililled to eject the ryot, but his only 
renied> is to sell tin' liolding niider s. 69 of the Act. 

Nnnd I mil (llio'ie v. Seedee Nncir J//// Khan followed. 

KRlHIlTENDliA ROV V. AENA HEA\ A ... ... ... VTIl G75 

ss. 69 and 60. Scs; INSOLVENCY. 

ss. .09, 66 and 69. See SALE FOR ARREARS OK RENT. 

lOi Crfictice -- .\pju‘aL Hniht (f— Second Appeal. In a suit for arrears of rent 
and ejec tment tb.* right i^f appeal is takoai away by s. 10‘i, Bengal Act Vlll of 1869, 
only when it is shown Hurt tho amount sued for and tho value of tho property 
claimed is less than lis, 100. Unless that fai*t appears, either from the finding of 
the Distriet .fudge or elsewhere upon tho proeec-dings, ‘Hio High Court has no 
right to draN\ an> iiiic'rciiee to thatelTc'ct. 

TiJLST Panday V. BucHi; Call ... ... ... ... TX 596 

Suit for /lent heloir Its. 100 -fmndlord ami Tenant — Speci(d Ajy^x^al. Tn a 
suit for rent below Rs. 100, tho defendant sot up the title of a third person 
(tluj third p«‘rson was, howovi'r, no party to the proceedings), and the lower 
Court finding that the relationship of landlord and tenant existed between the 
parfies and that the rent was unpaid, decided the suit on that ground in favour 
of the plaintiffs. Tlu* defendant appealed to the Dislrict Judge, who decided that 
the, defendant had paid the rent, and reversed tho (Icjcision of the Court below. 

The plaintiffs appealed to the High Court, but were met with the objection that no 
special ap])eal would lie. Jfetd, that s. 102 of Beiig. Act VIII of 1869 prohibited 
the a])pcal, the casti being one between landlord and teii.int, and there consequently 
being no qiie-itioii relating to title as between p.irties having conflicting claims. 
ROM\PUOS\D Roy r. SHOIUTK PAHAMANICK ... ... ... VHI 712 

X of 187 I . See ROAD CESS AOT, 1871. • 

s. 2.5. See DAMXOES, SlUT FOR. 

V of 1876, ss. 215, 216. Sec BEN<^ri OF MAGISTRATES, POWER OF. 

See HAND REGIS rUATlON A< 'r. 

VII of 1876- 

s. 55. Sec Evidence A(jt. s. .‘35. 

s. 78. See T.VNDLORD AND TENANT. 

VlTl of 1876, s. 10. See PARTITION. 

VII of 1878. Sc(! Bengal Excise act, 1878. 

VTT of 1878 ss. 5:1, 60, 61 —Sale by servnjit of licensed irendor — Coaly employed by 
servant. The servant of a licensed vendor sold. eight quart botilcs of country 
spirit, and employed a cooly to carry them as he directed. The servant was 
eoiuicted under s. 60, Bengal Act VI 1 of 1878 ; and the cooly was convicted under 
s. 61 of tha same Act, It was sugg»jstod that the servant should have been 
convicted under s. 5:3, and that the cooly had committed no offence. Held, that 
the conviction of the cooly was ilh^gal, and must bo set aside. Held, also, that 
the serv! lit was ju’opcrly convicted, and wheth *r under s. 60 or s. 5:3 was immate- 
rial. Queen \. Tslian Chunder *S7m/ia, and Empress w Bancy Madhuh Shaha, 
followed. 

Empress r. Tshan Chundra De ... ... ... ... IX 847 

I 

s. -Imported liquor, possession of — Coihsignee — Agent. Certain liquors arrived in 
Calcutta per S. S. Navarino consigned to Co, at Agra, who requested A to 

pay on their t)chalf the duty and landing charges, and forward tho goods to Agra# 
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Bengal Aot — ( concluded) 

While on the way frt>m the steamer bo the railway station, the goods were seized 
as being in the possession of A without a pass, within the meaning of s. 61 of 
Bengal Act VII of 1878, and A was convicted and sentenced to a fine under the 
provisions of that Act. Hcld^ that the conviction was bad. 

IN THE MATTER OF THE PETITION OF HENUY KVTE ... ... IX ‘223 

See EXCISE ACT. 

Bhowli Tenures— 

Soo ROAD Cess Act, 1871, ss. 5 and 7. 

Bill of Exchange — 

See Principal and agent : stamp act, 1879, s. ;5. 

Blank Transfer— 

See COMPANIES’ ACT, S. 34. 

Boarding-House Keeper— 

See Municipal Consolidation Act, 1676, s. 77. , 

Bond — 

See Registration Act, 1877, s. 4t). 

Of Iwiemnitif. Sec PRINCIPAL AND SURETY ; STAMl', AcT, 1869. 

Stamp Act {XVTIT of 1869), s. ‘2, cl. 6 — DcJuiUinn of Bond— Prom in'iorif Note. Tlio 
definition*of the word ‘ bond ’ in the Stamp Act of JS(i9 is not cxhiiiistivo ; tin- 
word ‘includes ’ in cl. 5 of s. 2 has an extending force, and docs not limit the 
meaning of the term to the substance of the definition. 

IN THE matter OF THE PETITION OF NASIRUN— NASIJiUN /*. PREOSl'NlvER 

GHOSE ... .... ... ... ... ... VlIT 534 

Breach of Contract— 

See INTKHEST. 

InplantinQ trees in land tcL for atjriciiltural purposes. Sec liENG.VL .\cT VIl OF 
1869, S. 27. 

British India— 

Offence com m if fed ouf of. Sec J U R ISDICT ION . 

Brother's Daughter’s Son— . • 

See Hindu Law, Inheritance. • 

Buildings— 

Erection of. See CRIMINAL PROCEDURE CODE, 188‘2, S. 133. Si e LANDLORD 
\SD TEN.YNT. 

On Lajid. See LANDLORD AND TENANT. 

Removal of. Sec CO-Sh.\REKS. 

Butwara Proceedings- - 

Suit to stay, after private partition. See V^\LU.\TIOy OF SUIT. 

Cantonments Act- 

1861, s. 11. See LlAHILITY OF PUBLIC SERVANT. 

Case— 

WitJidrawal of. See ClUMIN.VL PROCEDURE CODE, 1S7‘2, H. 47. 

Cause shown against filing award — 

Sec ARBITRATION. 

Cause of action — 

See CIVIL Procedure Code, 1659, s. 7 . Limitation act, 1877, .\rts. 139, 1 1 1 ; 

Right of suit : Sale in execution of Decree. 

Jurisdiction — Promissory Notc~^Place of jxirformnnee of Contract — (.'(ufc of Ciril 
Procedure (Act X of 1877), s. 17, Illus. Where a promissory note isexcented in one 
district, and it is agreed that the amount of the note shall be paid in another, the 
Courts of the latter district have jurisdiction to entertain a suit on the note. The 
illustrations to s. 17 of the Code of Civil Procedure afford no safe guide as to whaL 
is meant in the Code by the term ‘ cause of artion.’ (ropi Krishna (iossami v. \il 
KomiU Baywrjee ; Mahomed Abdul Kadar v. K. 1, Bif. ('o. ; and Vnuyhan \. llV/t/on, 
followed. • , 

LALJEE LALL U. HARDEY NARAIN ... ... ... IX 105 
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Cause of action —(coutinunL) 

See Execution of Decree. 

Surrival of. Sec Al’l’EAU. 

Certifloate — 

Soo jrA.iORiTY Act, s. :f. 

Knabliurj Court to entertain suit. Sen PENSIONS ACT, SS. 4 AND 6. 

Of Aduiinisf ration. Sen ACT Xli OF IS^S. s. A. 

Of Oiianlinnship. Sne ArAHO>rEnAN LAW, (iUARDlAN. 

Sale. Sco SAIiE FOR ARREXKS OF RENT: Sale in execution of 
J)ECREE : PRESIDENCY H UNKS ACT, 187(>, S. 4. 

Act XXVll of \SbO -Object of Act-~Tt usfee. Tlic object of Act XXVII of 1860 is 
not to eiiiiblo parties to litiftatn <jLiostions of disputed title, but to enable debtors 
to pay the debts dun by lluaii with safety to the repieseiity tives of deceased 
Hindus and others ; and to facilitate the eoll,*ction of such debts by removing all 
doubts as to the lefttl title to demand and receive the same. Tn other words, the 
objects of the Act are to eiialde debtors ti> get suilicient acquittane.es when they 
pay money dm* to tlu.* e-,t.ito of a deceased : and to preserve’ that estate from 
loss In giving some cnie the right to colh'ct the debts, le.st they should be lost, 
e.;/., b^ the operation of the law of limitation. The holder of a certilicato is a 
trustee liable to account for the moneys received by him to the legal heirs or 
represent. iti\es of the deee.ised. 

IN THE :^r\TTER OF THE I’ETITION OF NOHODII* CHUNDEU PdSWAS- PRAN- 

KISTO AS V. NOHODH* CHUNDEH BISWAS ... ... VIII S68 

Cess— 

Suit to uTorer road and Public ivorL'i. See SMAJ..L C.VUSE COURT, ^roFUSSlL. 

Charges— 

AddifUf ucir. 

See CRlMlNSJj PROCEEDINGS. 

Amendment of. See CRIMINAL PROCEDURE CODE, SS. 146, UG, ISG. 

Form of Clittnie— -Venal Code. s. 600 — Mui^der. prisoner w'as charged with 

“ (.^lusing the dentil of .\ by inilieting a wound on him with a ‘chheni,’ with the 
intention of causing bodily injuiw, sucdi as w.is sutheient, in the course of nature, 
to cause de.it h. or which he knew' to be likelv to cause death.” 

Held, that the chargi' was defective .ind inexact as reg.irded the second and third 
clauses of the dclinitioii of murder in s. 600 of the Penal Code, ^\'ith reference 
to the second clause, it should h.ive run “likc’ly to c.iiise the death of the person 
to whom the harm was c.iused.” Wjth referonee to the third clause, it should 
have said “ordinary course of nature.” 

THE K.MFRKSS r. SAMIRUDDIN^ ... ... ... ... VTTI 211 

On p\ni)ertil. See SALE IN EXEC UTION OF I^EC REE. 

Chief Justice — 

Power of — Refusal hif Reuch of Judaes to mar Atfidanf.s in sufiport of application for 
transjei of trial to nnotkei Vistiut -Apptuation to the Chief Justice to appoint 
another Rem it lo hear and detenuine ctt.se - Interlocutor jf twder in Criminal 
matters, Finnlitif of— I fitjh Court Charter .Irf (‘-^4 and 2.6 [let. c. 104), s. II. 

Where a rule had been obtained on behalf of a prisoner, calling on the priise,cutioii 
to show cause why the ease should not he transferred for tri.il to some other Court 
of Session than that in which it was tlien pending, on the ground that such 
strong lecling .ind prejudice existi d in the district against the accused as to render 
it unlikely that he would get a fair trial, a Division Bench of the. High Court, 
duly constituted, consisting of two Judges, refu'-'od to allow thcalhdavils in support 
of the application to be read, .ind dis<*h,irgi*d the rule. Subsef|iicntly, an application 
was niadt to the Chief Justice to a])point another Bench of the High Court to hear 
and determine the rule, on the ground that it had not been heard, and that, con- 
sequently, the order passed by the Bench discharging it was null and void, — 

Held, that thi' Chief Justice, having once ap[K>intcd a Bench under s. 14 of the 
Charter Act ^*24 and ‘25 Viet,, e. 104) to hearoiiy particular case, has no power to- 
interfere when the case has been dispc&ed of by that Bench, 
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Chief Justice- -(concluded.) 

Held €\\i%o ^ thiit the refusal of tlieRoiich to hoar tlio aflidavits road, if an error at all, 
was .simply one of law in th*.- courso of dealing with a matter cluariy within their 
jurisdiction ; and that, thcr.-foro, the dooision could not be treated as a nullity, 
or its legality questioned by the Chief Justice. 

Held further, that whether the judgment had been signed or not, previous to the 
application being made to the Chief Justice, an intL*rlf)CUtorv order of .such a 
nature in a criminal matter is not final, but may be reviewed or reconsidered, or a 
similar application may be entertained as often a.s the Court in its di.seretioii may 
think proper. 

In the matter of the Petition of abdooe sohhan ... VTll 

Children — 

Right to custndg of. Sec KlDNATPING. 

Chota Nagpore Tenures Act — 

Reng. Act ll of 1H6U — Potrer'i of Specud <\miimssioner. I’lic scope and object of 
Heng. Act TT of ISfi'J is to determine the quantity of lands of certain specifud des- 
eriptions within villages to wliieh llit^ Special Commissioner, iiAnicd under the Act, 
may have boon appointed. Nothing in tlic Act onipowers an oibcer -n app.-jiiited 
to determine* a. jjiK'stioii disputed iMuind.ny IjoLweeii tA\o \iUagcs. and to mist 
the. Civil Courts of their ordinarv jurisdiction in d(‘termining the rights of parties 
under cfiiillicting titles as projniet.ors ol such villages. 

SHAM CHUNDKK ADJncARV V. SOHIN IIJIOOFAL SiXG ... ... VITI 

Citation, Special — 

Sec PrtOHATK. 

Civil Procedure Code « 

Act VJll of IHoI), ss. 7, H, 1), 10 — Cause of u tuni, lucludifuj trkolc clamt arising out 
of —Mesne profits. Suit for f^ossc^swn, Suit for — Under s. 7, read with ss. K, 0, .md 
10 of Act VllT of IHSO, a pLiintilT suing for mesne profits of land is not precluded 
from aftervviirds in.iiutaniuig a suit for pns.-,ession of such land. Pratab Chandra 
Burna. v. Ram Sirarnnmagi, commented on. 

l\rONOHUH Ij.VLTi r. U.OUKl SCNKUR ... ... ... TX 

ss. 7 A: If) — Declarator}/ Dcciec Subsetfuent suit for consci/ucntud relief — 
Ciril Proredu/e Code (Act X ofJSl 7 .% 10-- Sphthng rtaini. The jilaintiffs brought 
a suit to have themselves declared mititled loan account, .ind e)l)tamod sia a 
dcelaratorv deen'o witliont asking for or obtaining .inv c.onst^qiiential relief. 

The dctendaiits took im >teps to render an aceoant, and the pl.iiiiLiffs brought 
another suit against them "for the .imouiit of such CompanvV papers and other 
debts that might be fouinl due by the deft'iid.ints on an adjustment of accounts.” 
Held, that the ])laintifTs were not barred from bringing such a suit ; s. 15 of Act VllI 
of 1850 being intended to modify the jirovisimis of s. 7 of th(^ same .\cL. 

TiilsiRani v. Gnnga Ram iollowcd and approved. 

KALIDHUN CHUTTAFADHYA r. SllIHA NATH ( HVTATP \ nH\ A ... Vlll 

s. 07-' ’Suit for possession after release fi am affachinent in e.recufion in another suit — 
Withdrairal of suit . A cbiim to .'ttached propertv made under .Act VITI of 1R50, 
s. ‘246, was dismissed, and the claimant, in the v»Mr 1875, iiisLiluted a regular suit 
against the decree-holder under the provisions of that section, 'riie decivc-holder 
then released the property from aLtachiiieiit, aiul the fdaiiililT withdrew his suit. 
The same property was afterwards, in the year 1878, attached again and sold in 
execution of the sami* decree. 

IRt,d. that a subsequent suit for possession of the property against the purchaser at 
the t'xocutiou-sale was not bailed under s. 07 of Act \T11 of 1850. 

Kshen Chundcr Sing v. Shania Churn Fihinio citcil. 

MUKHODA SOONDURY DASI V. HAM CHFRN IvARMOKAR ... VJIT 

s. 248 — Power of Manager under s. 246 —Xotice of Knhanccinent—C'ivil Prcreduie ('ode 
{Act X of 1877), «. 506. .\ manager appointed under s. 216 of .Kct VTIl of 1850 is 

appointed merely to collect rent and other receipts and jn-otils of the land, to carry 
on the existing state of alfairs as the proprietor himself had b«'cn doing, and he 
has no power to issue notice of enhancement. 

KHKTTKR MOHUN DUTT r. WEEES * ... ... ... Vlll 

s. 24G. See LIMITATION : LIMIT VTION ^VCT, 1871 , Ar'J’. 15 : LI3U1TAT10N ACT, 1877, 
ABT. 11 ; 11 & 120 ; HEb JUDICATA. • 
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Civil Procedure (continued.) 

ss. 246,247. Seo RIGHT OF SUIT. 

s. 259. See RBOISTRATION ACT, 1871, S. 17. 

SK. 284, 291. See SurERINTENDENCE OF HIGH COURT. 

1877. s. 2 ; J7 ; 101 ; 108 ; 243 ; 214 ; 244 cl. (c); 368 ; 372 ; 646 ; 681 ; 588 ; 688, 
els. 0), {r) : 022— See APFEAU. 

8. 13; 97-371. See ‘ RES JUDIC \TA.’ 

8. 17. See CAUSE OF ACTION. 

s. 19. See EXECUTION OF DECREE. 

s. 28. See PARTIES: SPECIFIC REEIEF Ai:t, s. 19. 

ss, 28 &. 32. See PARTIES. 

8. 30 — Practice — Leave to sue — Suit hijonc crerhtor on behalf of others. A suit by one 
or more creditors on behalf of other cr.ditors cannot be entertained without the 
leave of the Court being obtained for ils institution. Such le:ivc cannot be granted 
at the hearing. 

THE ORIENTAL BANK CORPORATION r. COBTND L.ALL SEAL ... IX 

See Religious Endowment. 

t 

K. 43, SjiHtting claims. - On the 27tli Joist 1286 V. S. (2iid June 1879) the plaintiff 
brought a suit to recover damages for the broach of a contrjK!t on the part of the 
defendant, for not having made over possession to him of certain leasehold proper- 
ties, the damages claimed being fnr the profits accrued due for the year 1283 F.S. 
(1875-6). In this suit he obtained a decree. On the 21st Joist 1287 F. S. (14th 
June 1880), the plaintiff brought another suit ag.iinst the defendant to recover 
damages for the profits accrued for the years 1284, 128.5, and 1286, F. S. (1876-7 
to 1878-9). Held, that the plaintiff should have included the damages for the yeans 
1284 and 1285 (1876-7 and 1877-8) in his former suit, and that he was debarred by 
.s. 43 of Act X of 1877 from including in hi , second suit any portion of his claim 
for damages which had accrued due at f ho time of the institution of his first suit, 
and for which he had omitted to sue ; but that he was entitled to recover damages 
for the year 1286 (1878-9). Taruck Ckuiicler Mookerjee v. Paivckii Muhini Debya^ 
followed. 

SHEO SUNKUR SAHOY r. IlRTDOY NARATN ... ... ... TX 

SplUtvuj Heiucdies — Suit for Declaration of Title and for Possession — Subsequent 
suit for Possession. Where a previous suit for a declar.ition of title and confir- 
mation of possession of certain land has bc'on fiismissid on the ground that the 
plainti/f was not in possession at the time of filing the suit, a subsequent suit on 
the same title for recovery of possession of the laud is not barred under s. 43 of 
the Code of Civil Procedure. 

Jloonshee Buzloor Roheem v. Shumsoonissa Begum discussed. 

JIBUNTI NATH KH.\N r. SHIH NATH CHUCKERHUTTY... ... VIII 

See CIVIL PROCEDURE CODE, 1859, ss. 7 & 15. 
s. 54. Seo PLAINT. 

s. 57 — Valuation of suit — Return of PL'iin I— Dismissal of suit. A Munsif, after 
hearing the evidence on both side*?, found that the suit had been undervalued ; 
but, instead ot returning thepiaint under s. 57 of ACT X of 1877, he dismissed 
the suit. Held, that the provisions of s. 57 were, imperative, and might be put 
into force at any stage of the liearing ; ai:d that such dismissal of the suit was a 
matter which affected the merits of the < iso, and formed a proper subject for an 
appeal. 

BHADESHWAR CHOWDHRY r. COIJHIKANT NATH ... ... VIII 

s. 103 — Suit brought after dismissal of foi mer sidt for non-appearance. Per 
GARTH, C.J. — The operation of s. 103 of the Code of Civil Procedure is confined 
to those ca.scs only where a second suit is bnuight for the same object and cause 
of action as the suit which is dismissed. 

GOBIND CHUNDER ADDYA r. AFZUL RABBANI ... ... IX 

s. 108. Sec LIMITATION ACT, 1877, ART. 161. 
s. 132. Sec T*ART1ES. 

ss. 223, 228. See SUPERINTENDENCE OF HIGH COURT, 
s. 230 — Execution of Decree, Appheatirm fo^ — Passing of the Act — Meaning of the 
e.rpre.ssion, ‘ Graiited' in s. 230. Under s. 230 of Act X of 1877, an application for 
execution is said to be ‘ granted ’ when it is invlo regularly and formally. The 
expression ‘ gratited* is oquivaUmt to the expresbion ‘ admitted’ ae used in s. 245, 
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Civil Prooedupe Code — (continued,) 

Where, therefore, an application for execution under s. 230 of Act X of 1877 is not 
* granted ’ a subsequent regular and formal application under the same section may 
be allowed if made within time. 

DEWAN ALI V. SOROSHIBALA DABME ... ... ... VIII 297 

244, cl. (c). See EXECUTION OF DECREE. 

8. 245 — Application for e.recufion of Decree — Anunuhnent — Time fixed by Court — 
Jurisdiction — Ultra vires. On the 9th of April 1880 A applied for execution of a 
decree, which he had obtained against B. On the 20th of April 1880 the Judge of 
the Court, under the provisions of s. 245 of the of Civil Procedure, ordered 
the application to be amended within seven days. This order was disobeyed, but 
no order rejecting the application was asked for or passed. On the 11th of May 
1880 the applicant prayed leave to make the amendment, which prayer was 
granted . 

Held^ that the order of the 11th of May 18b0, granting leave to amend, was not ultra 
vires of tlie Judge, under the provisions of s. 245 of the Code of Civil Procedure. 

KAMINY MOHUN SOMODDAR V. (lOPAIi ... ... ... VllI 479 

s. 246. See Set-OFP. , 

s. 260, See EXECUTION OF DECREE. 

s. 266 ; 266. cl. (e) : See SALE IN EXECUTION OF DECREE, 
s. 278, See LIMITATION. 

ss. 280, 282. See. L imitation Act, 1871, Art. 15 
s. 283. See LIMITATION Act, 1877, ART. 11, 120 

KS. 287, 2§9 ; 293 ; 295 ; 311 ; 313. See SAEE IN EXECUTION OF DECREE. 

s. 326 — Scheme for satisfying decree — Stay of Public Sale of attached )n'operty. 

Where the Collector has applied to the Court under s. 326 of the Civil Procedure 
Code, proposing a schenie for the payment of decretal money ''n order to avoid a 
sale of attached propci1i> , it is in the discretion of the Court to authorize the 
Collector or not, as it thinks fit, to provide for the satisfaction of the decree in the 
manner proposed ; and the Court is bound to hear any objections which may bo 
made by the decreti-holdcr to the feasibility of the proposed scheme, and any evi- 
dence that may be olTered, in support of those* objections ; and if after hearing the 
decree-holders’ objections, and the evidence which may be ollered in support of 
them, the Court is not fully satisfied that the proposal is feasible, or that it can, 
in all reasonable probability, be carried out within the specified period, thtj Court 
ought, in the exercise of its discretioi^, to rofu.se its sanction. 

HURO Prohad Roy v. Kali’Prosad Roy ... ... ... TX 290 

0 

s. 331. Appeal from Order under. See COURT FEES ACT, SCH. It, ART. 11, 

CL. (6). 

s. 366, 582. See COSTS. 

s. 424 ; 659. See PARTIES. , 

s. 433. See JURISDICTION. • 

8. 603. See CIVIL PROCEDURE CODE, 1859, s. 243 
.ss. 525, 526. Sec ARBITRATION. 

See 639. See RELIGIOUS ENDOA'MENT. 

8. 562. See APPELLATE COURT, POWER OF • , 

s. 562 and 5. 588, cf. 28 — Second AfjpwoJ — Remand. On an appeal from an order 
under s. 562 of the Civil Proeediirc Code remanding the case, the High Court 
cannot consider the facts on which the lower Appellate Court passed the order of 
remand. All that it can do under s. 588, cl. 28, is to consider whether, on the 
findings of fact by the lower Appellate Court, that Court was right in remanding 
the case. 

NOIMOLLAH PRAMANICK V. ClRISH NARAIN MOONSHKE ... ... VlIT 074 

s. 588, cl. 28. See CIVIL PROCEDURE CODE, 1877, s. 562. 
s. 690. Sec APPEAL TO PRIVY COUNCIL. 

8. 610 — Transmit ission for execution of order of Her Majesty in Council — Evidence 
of S7ich order. The provisions of Act X of 1877, s. CIO, arc not to be construed 
as restricting the only admissible evidence of an order of Her ^Majesty in Council 
to a certified copy, on an application for execution made under that .section. They 
must bo read as directory, having the object that proper information regarding 
the order shall be supplied to the Courts in India. Where the original order 
(given, according to the practice in Knglaiul, to the successful party, or to one of 
Huch parties) had not been filed in the HigV Court, so as to enable the proper 
officer to supply a certified copy : Held, that a copy, though not certified by him, 
might accompany a petition for execution under s. 610. 

HURBISH CHUNDER CHOWDHRY v. KALISUNDERI DEBI ... * ... IX 482 

• 
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Civil Procedure (jo^^—(conclit(h(L) 

R. cm. Se(‘ Small Cause Couht, Mofussal. 
s. 030. See REVIEW. 

1882, s. ll. See POSSESSION, SUIT FOR. 
s. IG. Soo SERVICE OF SUMMONS, 
s. 23. Sec Transfer of case. 

SR. 32 ; 130. Sec PR.ACTICE. 

ss. 42, 43 — Knhancenient of nnif, for — Soh'tn/ttciif suit for rent. Under 

ss. 42 and ^13 of the Ci\il Proetdiire Code. RlaintifTs must bring their entire claim 
and every remedy enforceable in ri‘sp«'et of that claim into Court at once, and if 
they fail to do that in any suit, they cannot afterw.irds avail themselves of any 
remedy on which they have not chosen tt» insist iii the first suit. Suits for 
enhanced rent, and suits for nnit. are claims .irising in respcctofthcsamcRUbjoct- 
inattcr, and a pl.iintifT cannot la allowed, after having unRiiccessfully sued for 
rent at an enhanced rate, to sue for tin* r>rigiiial rent for ])r(iviouR >ears. 

KUNN0(’K CHUNDER MOOKER.IEE V. CiURU Dass Rtswas ... IX 919 

ss. 231, 244. 258. See EXECU TION OF DEC.'REK. 

s. 244. el. (c) — Question* rclntinq to the e.rerntion of ilecree — Separate suit. In a 
suit to recover possession of land, the defendants resisted execution on the ground 
that they were cultivators, .and that the decree only authorised thij plaintifF to 
recover possession as ])roprietor. The olijcclion was overruled, and thci defendants 
were ejected. 'Phey then ‘.ued to st*t .isido the onler made in the execution 
proceedings and to recwwer pr»ssession. 

Held, that the suit w.is barred under s. 211, cl. (c), of the Civil Procedure Code. 

N.a.than 7-. ]\1 MioMED T\kt KHAN <7////,s* Peer Dux Khan ... IX 872 

R. 283 — Hindu Lair alienation — Mifohsliani Moitijatie bij father —TAnhilitii of 
sons not made patties. Tbe L Bink ad\.inced inone\ to C, Hindu governed by 
the ^IitalvshaiM school of law up<»n mortg.ige of ancestral property. S, who was 
stated to bi' C's only sun, joined in the mortgage. Sul)se,(jnently the Bank 
obtained a decree against t' and S hw tin' amount due on the mortgage. On 
attempting t(‘ sell the mortgaged proper! \ otlier sous of C objected. 'Phis objection 
was allow'od, and the mortgagees redern'd to a regular suit. 'Phey then sued all 
the sons of C to establish then- lieu on tin* inorlgag»‘d properly. Held, that the 
sifit was HI. uritaiu.ible under s, 283 of the Civil Procedure Code. Nathoo Lall 
Clioirdliri/ v. Shoakee JaiU, and Mnssamat fdnee v. Jfarrji Vrosad distinguished. 

Stta Nath KoEit v. liVNo :\Iort(j vge Bani? of India ... IX 888 

H. 501 - ! iimitntion .{ct A'T" of 1877, s. 5. Cross appeal Notice of objeciion. A 
notice of ohjeetioii under s. .501 of the (k>d(* of Civil Proec'duro, Act XIV of 1882, 
must be filed not l(‘ss than seven days before the date (if an\) fixt'd for the hear- 
ing of the appeal in the notice served upon the res]>ou(lcnt. Section 5 of .Act XV 
of 1877 does not Apply to an objection under s. .501 of the Procedure Code. 

Kally PROSUNNO Biswas r. Mun(;ai.a Dassee ... ... IX 031 

Claim — 

To compel removal of trees from land //ranted for afjriculturnl patyoses. Sec LlMlTA- 
TION'ACT, 1877, ART. 120 

‘ To mortgaged jnoperti/ sold in e recntion of decree . See LIMITATION ACT, 1877, 

SCHED. II, ART. 11. 

Co-defendants— 

See ‘ Res .judicata. ’ 

Collection Charges — 

stipulation tv pay. See LANDLORD AND TKN.VNT. 

Collector — 

Jurisdiction of. See PARTITION. 

Partition by, after pat tit ion by private arrangeuwnt. See ‘ ONUS PUOBANDI.’ 

Commission- - 

See Evidence taken on Commission. 

Jn Criminal ('ase — Witness, K.rnminatum of — Ifit/h Courts" Criminal Procedure Act 
(y. of 1875h s. 70. The High Court refused to issue a commission in a criminal 
case, on the ground that such a course w'Ould !• • unsatisfactory and dangerous to 
the interests of the prisoner. 

THE Empress V. R. P. CouNSELL... "... ... ... VIII 89C 
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Commissioner— 

Beyond jurisdiction.* See EVIDENCE TAKEN ON COMMISSION. 

Jurisdiction of. See Nawab NAZIM’S Debts’ Act. 

Commitment— 

Applicatwn to quash. See HIGH COURT’S CRIMINAL PROCEDURE ACT, SS. 14 
AND 147. 

Company — 

Articles of Association — Power to borraiv — Borroicinn in excess of power in Articles 
of Association — Eatification. Under the articles oi association of a limited com- 
pany, the directors had power, from time to time as they might see fit, without 
any previous consent of the shareholders, to borrow any sum of money not exceed- 
ing Rk. 50,000, on the bill, bond, note, or other security of the company, upon 
such terms as thoy might think proper ; and had power, with the sanction of a 
special resolution of the company previously obtained at a general meeting, to 
borrow any sum of money not exceeding in the whole, together with the 
Rs, 60,000, the sum of Rs. 1,00,000. K advanced sums of money to the company 
amounting in 1879 to over Rs. 80.000. No previous sanction* was given to an> 
of these advances. On the 4th October 1879, an extraordinary general meeting of 
shareholders was held, at which a resolution was passed sanctioning a mortgage to 
K, of the whole of company’s property, except a certain garden, to secure the 
payment of a sum, not exceeding Rs. 1,00,000, for advances already made and to 
bo mado, with interest at 7 per cent. This resolution was confirmed on the 16th 
of October, and the mortgage was executed cn the 2ynd of December 1879. 
Subsequently the company was ordered to be wound up, and K, advanced a claim 
for Rs. 1.20,787 : — Held, that there is a distinction between loans which a 
company is empowered to raise under its borrowing powers, and debts which, in 
meeting its current liabilities and in the actual carrying on of its affairs, the 
comiiany, or its agents on its behalf, have contracted ; and that the advances 
made by K, did not amount to a borrowing within the meaning of the articles of 
association. In vaCefn. Cilcen Mining C(yin]mny anA Waterloww followed. 

Held, also, that the borrowing powers conferred by the articles of association 
justified a mortgage, the object of w’hich was in part to cover pre\ioush incurred 
liabilities. 

IN THE MATTER OF THE INDIAN COMPANIES A(’T OF 1806 AND OF THE 
Medla TEA CO., Limited ^ ... ... ... ... IX 14 

Companies Aot (X of 1866) — . 

B. 34 — Blank transfer — Right of transferee muter blank transfer to registration - - 
Discretion of JHrectors — Discretion of the Court to refuse to hear the case under 
s. 34. The power given to the Court by s. 34 of the Indian Companies Act 
of 1866 is discretionary, and the Court will not order a transfer to be registered, 
where the alleged transferor is not before the Court, and there is any real doubt 
as to the validity or bomi tides of the transaction. 

In the MATTER OF THE INDIAN COMPANIES ACT. IN THE MATTER OF THP: 

Petition OF Luchmee chund. Luuhmke (;hund7\ The hf.noal Coal 
COMPANY ... ... ... ... ... ... vm 317 

Compensation— 

Dispute as to right to. See LAND ACQUISITION ACT, SS. 15 AND 39. 

In lieu of rent. See LANDLORD AND TENANT. 

Competent Court— 

See ‘ RES JUDICATA.’ 

Compromise— 

By Hindu widow, suit to set aside. See HINDU TjAW, REVERSIONER. 

Constrtictimi of document — Release All present and future liabilities." (len- 
cral words used in a deed of .compromise or in a release must be confined to matters 
of the same nature and forming part of the transaction which the parties had in 
view. 

Directors of the London and South-Western Railway Co. v. Blackmore followed. 

LEBLANUND SINGH V. HAMIDOODDIN ... ... ... VIII 576 

Of family disputes — Hindu Laic — Agreement as to succession to property — Suit to 
enforce the agreement — Mistake in law. In 1869, two brothers, A and B, filed a 
petition in the Collectorate, by which it* was agreed that the family property should 
be divided in certain shares. B, who had only lately attained his age of majority, 
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CompromlBe — ( continued.) 

acted on his own account and as guardian of his minor brothers. In a suit by A 
to carry out the terms of the petition, B contended that undue advantage had 
taken of his youth and inexperience ; that the agreement was invalid ; and that 
there was no consideration. It appeared that, at the time of the agreement, there 
was a bond fide dispute as to the rights of the parties, and no evidence of fraud 
was adduced. 

Held^ that the plain till was entitled to a decree. 

Principles upon which the Court acts in setting aside compromises considered. 

There is nothing in Hindu law which makes illegal an agreement, entered into by 
expectants, to divide a particular i)roperty in a certain way, on the happening of 
a particular contingency. 

Nor is such an agreement contrary to public policy. 

Wethered v. Wetliered, Harwood v. Tooke^ Hyde v. White followed. 

RAM Niuunjun SINOH v. Prayag SINGH ... ... ... VIII 

Of suit — Suit by viinor — Aypt'oval of Court. Where a compromise of a suit is 
entered into on behalf of an infant defendant, the approval of the Court to such com- 
promise must be express, and will not be inferred from the subsequent passing of a 
decree in terms of such compromise. Without such approval, the compromise will 
not bind the infant, and will be set aside at his instance. Rajagopal Takkaya 
Naiker v. Subrnmnnya Ayyar cited and followed. 

SHARAT CHUNDER CtHOSE v. KARTIK ClIUNDEtt MITTER ... ... IX 

Condition — 

Breach of. Sec Limitation Act, 1871, Sched. ii, art. 144. 

In lease. See LANDLORD AND TENANT. 

Precedent. See CONTRACT. 

Conditional Contract — 

See VENDOR AND PURCHASER. * 

Conditional Sale — 

See Evidence act, s. 92. 

Conduct of Parties — 

See Evidence act, 1872, s. 92. 

Confession*- 

Kvamination of the accused — Question and enswer — Recording examination — 
Statement of accused person — Criminal Procedure Code (Act X of 1872), s. 346 
— Admissibility m evidence. The confession of an accused person was recorded in 
a simple narrative fonn instead of in the .shape of question and answer as required 
by the Code of Criminal Procedure, s. 346. There was nothing in the character of 
the confession, or in the circumstances of the case, to lead to the inference that 
the accused had been prejudiced by the error. 

Held, that the error did not affect the admissibility of the statement in evidence. 

IN THE MATTER OF THE PETITION OP MUNSHI SHEIKH. THE EMPRESS V. 

Munshi Sheikh ... ... ... ... ... VIII 

Titu Maya r. THE Queen ^... ... ... ... VIII 

.ConilFmation of Sale — 

See SALE IN EXECUTION OF DECREE. 

Confiscation — 

Of arms used firr purposes of loorship. See ARMS ACT. 

Consent— 

Evidence of. Soe HINDU LAW, WIDOW. 

Consequential Relief — 

Stlbseqrtent suit for. See CIVII. PROCEDURE CODE, 1859, 9S. 7 AND IS. 

Consideration — 

Illegal. See CONTRACT ACT, S. 23. 

Consignee- 

Liability of, for possession of liquor. See BENGAL EXCISE ACT, 1878, B. 61. 

Construotive Murder— 

See Criminal Proceedingb. 

Gonstruotive Trust — 

See SALE FOR ARREARS OF RENT, 
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Ck^ntintfent Interest — 

See Declaratory decree, Guit for. 

Contraot— 

See HINDU Law, Contract. 

Admissibility of evidence to vary. See EVIDENCE ACT, 1872, s. 92. 

Breach of. See INTEREST. 

Condition precedent — Stipulation in restraint of trade — Contract Act^ s. 27 — Estop- 
pel. The plaintiffs, on the 4th August 1881, entered into a contract with the 
defendant, for the sale to the latter of a quantity of goods of a certain description 
“ to be delivered up to the 31st December 1881. *' The plaintiffs stipulated that 
they would make no sales of goods of the same description to others before the 1st 
December 1881 ; and the contract contained an arbitration-clause to the effect, that 
** if the buyers object to accept all or any of the goods offered to them by the 
sellers in fulfilment of the contract on the ground of any variance, difference from 
the sample or mustor,inferiority in weight or quality or colour, or damage or defect, 
or any other ground whatsoever,*’ such objections should, in case of disagreement 
be referred to two arbitrators, one to be named by the sellq^s, and the other by 
the buyers. Such arbitrators to decide whether the buyers* objections were valid 
and if so what allowance on the whole contract price will be a reasonable adequate 
compensation to the buyers for such variance, difference, inferiority, damage or 
defect, if any, . and such decision shall bo final and binding on both parties.** If 
either buyers or sellers failed “ to name an arbitrator within two days after being 
requested by the other to do so, the decision of the arbitrators named by the 
buyers or sellers, as the case may bo, shall bo final and binding on both parties.** 

The goods arrived in Calcutta between the 4th and 24th November 1881. On the 
15th August the plaintiff entered into other contracts with other buyers for the sale 
of the same descriptioi^of goods at a lower price than that at which they had sold 
to the de|pndant ; these contracts were on the terms that the goods were not to 
arrive in Calcutta until after the 31st December 1881. The defendant refused to 
accept the goods on the ground that the plaintiffs had committed a breach of the 
contract by entering into other agreements for sale of the same description of 
goods before the 1st December, and refused to pay the difference between the con- 
tract price and the market value which the plaintiffs demanded from him. The 
plaintiffs thereupon appointed an arbitrator, who (the defendant declining to 
appoint an arbitrator) proceeded to act in the matter, and finding that the plain- 
tiffs had not committed a breach of the contract made an award in their favour for 
Rs. 850, the difference in price of the goods at the contract and market vaUcs. 

The plaintiffs sued to recover the amount due to them under the award, or in the 
alternative for Rs, 850 as damages for nou-accoptanco of the goods. 

Held, that the defendant was not estopped by the award from setting up the breach 
of the stipulation not to sell other goods of the same description before the l^^t 
December 1881 as a defence to the suit. 

Per Garth, C.J. — The question whether thd plaintiffs, by making the other con- 
tracts, had committed a breach of the stipulation was not properly a subject of 
reference to the arbitrator under the arbitration-clause. The general words in that 
clause, ‘*or any other grounds whatsoever, ” mean any other grounds of a like 
character, and do not include a pure question of law. 

Held also, that the stipulation itself amounted to a condition precedent to the 
defendant’s obligation to accept the goods. 

Held further, a stipulation in a contract prohibiting any sales of goods to others 
during a particular period, of a similar description to those liought under the 
contract, is not a stipulation in restraint of trade under s. 27 of Act IX of 1872. 
CARLISLES Nephews & Co. v. Ricknauth Bucktearmulii ... viii 809 

Construction of contract — Printed form of contract — Writing and printing — Sale of 
goods to arrive. The defendants contracted to purchase certain piece goods from 
the plaintiffs, who were dealers in those goods. The contract of sale was written 
out on one of the printed forms of the plaintiffs* firm, which forms contained in 
print, the words “ now in course of landing or in the said godowns** and “ now 
on board ship.** As a matter of fact, well known to both parties, the goods 
contracted for were neither in the godowns nor on board ship. Held, that under 
the circumstances, the printed words abovp set out formed no part of the contract 
entered into between the parties. 

CARLISLES, NBPHW5 & Co. 17. HUBMOOK ROY ... . , ... IX 679 

0/ tenancy. See FRATO. 
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ContPaot — (continued.) 

Place of perfornia^ice of. See CAUSE OF ACTION. ♦ 

Rectification or alteration of. See LANDLORD AND TENANT. 

Rescission of. See VENDOR AND PURCHASER. 

Sale of goods — Delivery by instabnents — Tender. A contract made between the 
plaintifis and the defendant htipiilated for the delivery to the defendant of 7,500 
bags of Madras Coast castor seed, which were to bo shipped ** per steamers,*’ and 
then stated that shipment of 2,500 bag& was to be made in December. On the 
12th December 1,690 bags arrived by Steamer ‘ Shahjehan,’ and notice in 
writing was given to the defendant, who requested that the delivery might be 
postponed owing to his not having godown room. On the 14tli December the 
defendant refused to take the 1,600 bags, on the ground that ho was not bound 
to take a portion of the 2,500 bags, but only the whole at one time. On the 16th 
December the defendant tendered the value of 2,500 bags which was refused, and 
on the same day the plaintiffs resold the 1,690 bags. On the 17th December 
the plaintiffs informed the defendant that 810 bags, the balance of the 2,500 the 
December shipment, were due on the 18th, and they did arrive on the 19th, but 
were refused by the defendant on the same ground as before, and they were accord- 
ingly resold by the plaintiffs. Ilcld^ that according to the terms of the contract 
there was a legal and proper tender of the December shipment by the plaintiffs, 
and that the defendant having committed a breach of the contract in not accept- 
ing the hags, the plaintiffs were justified in reselling them at once and suing for 
damages. 

SIMSON u. GORA CHAND Doss ... ... ... ... IX 173 

Surety — Lex Loci Contractus. Under .i contract, made and to be performed in 
the territory of an Independent State, between the State and contractors, the 
latter received an advance of money, for the repayment whereof, in case the con- 
tract should fail, a third party became surct} to the State. The contraJb failed 
and was terminated by the State, to which the surety repaid, on its demand, the 
money advanced, with some deduction on account of apart performance. 

For this amount the suret> sued the principals, who were subject to the jurisdiction 
of the Court in British India. In deciding whether the contract had or had not 
f^iilcd within the meaning of the suretyship undertaken by the plaintiffs — held 
that not the law of British India, but what was in the contemplation of the 
parties as to the result of the contract when thqv entorqd into it, must be regarded. 

SUJAN SINGH r. (jUNGA RAM ... ... ... ... VIII 337 

To Day Jor cjccess Land after incasiircuicnt. See L.INDLOKD AND TEN.\NT. 

AcC h. 11. See W.\RD OF COURT. 

ss. 23 and 30. See GOVERNMENT SECURITIES, CONTRACT FOR SALE OF. 
s. 23 — Unlawful agreement — Void consideration — Public policy — Agreement to sup- 
press criminal proceedings. The plaintiff sued the defendant for possession of 
a house and premises, which he had bought from the latter. The defence was, 
that the Male wa.s made for the piirpo-sc of raising money to be given to certain 
third parties as a bribe to induce' them to withdraw a charge of criminal breach 
of trust, which they had preferred against the defendant. The lower Appellate 
Court held that the defence was bad, on the ground that there was no evidence 
to show that the plaintiff was a party tr. or in any way concerned in, the unlaw- 
ful agreement, and gave the plaintiff a decree. 

Held, that the decree was correct, as there Mias no evidence to show cither that the 
plaintiff knew of the agreement to suppress the criminal prosecution, or that 
any money had been paid in pursuance of such unlawful agrcomei ^ 

RAJKKIHTO MOITRO t’. KOYL.ISH ClI UNDER BHUTTACHARJEE ... VIII 21 

ft. 27. See CONTRACT. 

s. 62 — Substitution of new contract fat old one. The more fact of one party 
alleging that a new contract has been substituted for an old one, docs not of itself 
put an end to the old contract, even as against the party so alleging, unless the 
allegation is proved to be true. 

ROUSHAN BIBBE v. HURRY KRISTO NATH ... ... VIII 926 

ss. 69 and 70. Sec CONTRIBUTION, SUIT FOB. 

8.71. See INTEREST. 

&s. 170 a>ud 171. See LIEN FOR WORK done on goods. 
s. 261. See PARTNERSHIP. 

1 . 265. See JURlBDrCTION. 
c 
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Contribution, suit for— 

Decree against several defendShits jointly — Jurisdiction of Small Cause Court — 
Second appeal — Contract Act (IX of ss. 69, 70. A suit for contribution 

not founded upon contract, but in respect of money for which the plaintiff and 
the defendants in the concribution-suit had been by a former decree made jointly 
liable, is not within the cognizance of a Court of Small Causes, which cannot deal 
with questions of equity. A second appeal will, therefore, lie in such a suit. 

Ram Bux Chittangeo v. Modhooscodun Paul Chowdhry loWo'wod. Nath Prasad 
Baij Nath distinguished. 

Qiucre. — Whether a suit for contribution, where ooth plaintiff and defendants 
were liable for the money paid by the plaintiff, fall within the scope of either 
s. 69 or s. 70 of the Contract Act, which seems rather to contemplate persons who not 
being thomsolvos bound to pay the mone}', or to do the act, do it, under circum- 
stances which give them a right to recover from the person who has allowed the * 
payment to be made and has benefited by it ? 

FUTTEH ALl y. GUNGANATH ROY ... ... ... VlIT H3 

See SMALL CAUSE COURT, JURISDICTION OF. 

Government revenue — Payment by one co-sharer for another. Where a eo-shaier of 
a portion of a talook is compelled to pay a quota of the Government revenue due 
on account of a share, not his own, in order to save the portion of the talook from 
being sold, he is' entitled to a charge upon such share for the money so paid, and 
such share should be charged even when it has passed subsequently into the 
hands of a third party. Enayct llossain v. Muddun Mo)we Shahoon followed. 

Nobin Chunder Roy v. Rup Lall Das ... ... ... IX 377 

Conveyanoe — 

Avoidatice of. Sec MORTGAGE. 

By presumptive heir. Sec HINDU L.VW, WIDOW. 

Gon^otion — 

Necessity for allei aliun of. Sec REVISION . 

On trial improperly originated. See Crimin.XL UROCKDUKK CODE, 1872, S. 349. 

Cooly— 

Employed by servant to carry liquor. Sec BENGAL EXCISE .\CT, 1878, ss. 53, 

60. 61. • • 

Co-owners — 

In Ship. See JURISDICTION. 

Coparcener’s — 

Rights in moveable property, suit to determine. See S^FALL C.AUSE COURT, 
MOFUSSIL. 

Co-proprietors — 

See Land Registration Act. 

Corpus of Estate— 

See LIMITATION Act, 1877, SCHED. II, ART, 123. 

Co-sharer— 

Payment of revenue by one. Sec CONTRIBUTION, SUIT FOR. 

Co-sharers— 

See Enhancement OF BENT, Stht for: p.arties: Sale for arrears of 
Rent. 

Alienation by one of several. Sec LANDLORD AND TENANT. 

Indigo cultivation — Lease by one co-sharer — Landlord and tenant — Joint pro- 
perty — Estoppel. A and B’were joint owners of a certain piece of land. In 
the year 1874, .V leased his share to the defendant for a term ending in October 
1880, for the purpose of growing indigo. At the same cimo B lea.sod his share to 
the defendant for the same purpose for a toriu ending in October 1881. A and B 
sold their shares to the plaintiff in the year 1879. In January 1881, plaintiff 
sued to prevent the defendant from growing indigo on the land and for klias 
possession, on the ground that the lease- of A’s share having expired, the defen- 
dant was not entitled to retain the land'for the purpose of growing indigo under . 
the lease given by B. 



INDEX. 


.XXll 


PAGE 

Go-sharerB — ( cmitinmd,) 

Held, that the plaintiff having by his own act bocome the owner 'of both shares, 
he could not, as owner of one share, exercise a right which he was precluded 
from exercising as owner of the other share ; and that the suit should have been 
dismissed. 

Holloway v. Muddun Mohun Lall ... ... ... VIII 446 

Parties — Enliaiicemeni of Rent — Separation of sfiares — Act XI of 1859, s. 10. 

Two co-sharers, joint owners of a zamindari, caused their shares to be separately 
registered in the Collector’s office under h. 10, Act XT of 1859. Subsequently one 
of the co-sharers sued certain persons (who held ryoti tenures in the co-sharers’ 
zamindari) for enhancement of rent without making the other co-sharer a party. 

Held, that no such suit would lie. 

Ouni Mahomed v. Moran followed. 


iOGENDRO CHUNDER GHOSE V. NOBIN CHUNDER CHOTTOPADHYA ... VIII 353 
Removal of building erected by o}ic of several co-sharers — Acquiescence. In a case 
where a permanent building has been erected by some or one of several co-sharers 
on the land jointly held, and another co-sharer subsequently seeks to have the 
building removed, the principle upon which the Court acts is, that though it has a 
discretion to interfere and direct the removal of the building, this is not a discre- 
tion which must necessarily be exercised in every case ; and, as a rule, it will not 
be exercised unless the plaintiff is able to show that injury has accrued to him by 
reason of the erection of the building ; and, perhaps further, that he took reason- 
able steps in time to prevent the erection. , 

NOCURY LALL CHUCKERBUTTY V. BiNDABUN CHUNDER 

CHUCKERBUTTY ... ... ... ... ... VIII 708 

Vender CLge, relation of mafiager of joint estate to. Sec GUARDIAN. 

Costs— 

See APPEAL : MORTGAGE. 

Appeal, abatement of — Death of appellant — JVo application for substitution — Civil 
Procedure Code { Act X of l%ll),ss. 582,368, 365, and 366. Per MlTTER, J. 
(GARTH, C. J., dubiUinte). Notwithstanding that s. 582 of the Code of Civil Proce- 
dure does not expressly direct that the word ‘ plaintiff ’ occuring in s. 366 shall bo 
held to include an ‘ appellant, ’ yet the power conferred by s. 366 on the Court of 
original jurisdiction to award costs against the estate of a deceased plaintiff, may, 
by analogy, be taken to be conferred on the Appcllatf. Court. 

Laicsbmibai v. Balkrishna followed. 

R.UMONEE DABEB 0. CHUNDER KANT SANDEL ... ... VIII . 440 

Liability of shares of nicmbers of joint-family for. Pending an appeal, the plaintiff, 
who was the appellant, died, leaving one adult and four minor sons. The adult 
son prosecuted the appeal, which was dismissed, sis was the suit in the Court 
below, with costs. The decrce.s for costs were sold by the defendant to a third 
person, who caused certain property which belonged to the estate of the plaintiff 
to be sold ill execution. Held, in a .suit by the minor sons to recover possession 
of the shares in the property sold, that as all the .sons were interested in the 
litigation all their shares were liable for the costs, and the suit was dismissed. 
JUTADHARI LAL v. RUGHOOBEBR PERSAD ... ... ... IX 508 

In Criminal Court. See ^lALIOIOUS PROSECUTION. 

Practice — Grounds of appeal. If ground:^ of appeal which arc absolutely unten- 
able arc joined with grounds which arc tenable, in order to bring a case within the 
rule as to the value authorizing an appea^as of right, this matter may be consider- 
ed in regard to the question of costs. 

HURBO DURGA CHOWDHRANI V. SURUT SUNDARI DKBI ... VIII 332 


Set-off of costs ordered on the disposal of a preliminary point agaimt costs awarded 
at' the final disposal of the suit — Costs of partly successful appeal. It is not the 
usual practicoi when costs of an interlocutoiy’ proceeding have been disposed off, 
to consider that an award of the general costs of the suit interferes with the order 
as to the partial costs. A prior decree having given the costs incurred on the dis- 
posal of a preliminary point to the party successfully raising it, a later decree 
without expressly referring to the former, gave the costs of the suit, generally, to 
the opposite side. Held, that the costs duo under the prior decree should be set 
off against those due under the later. Although an appellant only partly suc- 
ceeded in his appeal, the whole of his 'claim having been opposed in the Courts 
below on an untenable ground, held, that thero was no reason for departing from 
the general tule that the defeated party shodid pay the eosts. ■ 

EADHAFER6AD SINGH V. RAM FABMEBWAR SlNGH ... ... * IX 797 

€ 
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Counsel— 

Right of, to inspect writing. See CRIMINAL PltOCEEDINQS. 

Court, Disoretion of— 

See Criminal Procedure Code (1872), s. 2G3. 

Court Fees Aot (YU of 1870)— 

s. 7, cl, 6, Subdiv7i. (a) — Subordhmte tenure-holder — Assessment of court-fee in 
suit for possesswn of a fractional part of an estate. Tho aasossment of the 
court-fee in a suit by a subordinate tenure-holder to recover possession of a 
definite portion of an entire estate paying a x^ermar .ntly-settled annual revenue 
to Government, should be made under the first part of subdivision (a), cl. 5 of s. 7 
of the Court Fees Act. 

Chedi Lai v. Kirath Cha^nd dissented from. 

Hubibul HosBEiN i;. Mahomed Reza ... .. ... Vill 

s. 17 — Suit for possession and mesne profits — Stamp-fee payable on appeal. 
For the purposes of determining the stamp-fee payable on an appeal to the High 
Court, in a suit for possession and for mesne profits, the claim for possession and 
mesne profits is to bo taken as one entire claim. * 

KiSHORI Lal Roy V, Sharut chunder Mozoomdar ... ... VIII 

Art,vi, cl. 17, Sched. ii — Stamp on memorandum of appeal in partition-suit — Valuation 
of suit. The stamp-fee payable on appeals to the High Court in suits asking for 
** partition, the separation of a share and for khas possession of that share after 
separation,’* is that leviable under art. vi, cl. 17, sched. ii of the Court-Fees 
Act. 

For tho purpose of jurisdiction tho Court should be guided by the value of the 
property in suit, but tho amount of the stamx)-fee should bo governed by a differ- 
ent principle. • 

KiRTY Churn Mitter v. Aunath Nath Deb ... ... ... VIII 

Art, 11, cZ. (6), sched. ii — Appeal from order under s. 331 of the Civil Proce- 
dure Code (Act X of 1877) as amended by s. 62 of Act XII 1879. Appeals from 
orders under s. 331 of Act X of 1877, as amended by s. 62 of Act XII of 1879, are 
chargeable with tho same court-fee as is required in the case of appeals from 
decrees . 

Mahbuban V. Umrao Begum. Shayama Sunduri Dasi v. Robert Watson 
AND Co. ... ... ... ... ... ... VIII 

Art, 17, cl. 12, Sched. iv — Stamp-duty on appeals arising out of suits umler, 
s. 77 of the Itegistration Act (III of 1877). The court-fees payable on all appeals 
to the High Court arising out of suits brought under s. 77 of the Registration Act 
of 1877, is a fee of ten rupees, irrespective of the value of the suit. 

JANTOO V. RADHA CANTO DOSS ... ... ... ... VIII 

Court of Wards Aot, 1879 — 

See Ward of Court. 

Covenant — 

To forfeit lease if rent be unpaid. See BrnoAIj ACT Vtll OF 1809, 8. 59. '< 

To repay, absence of. See MORTGAGE. 

Creditor— 

Of deceased mahoniedan, suit by, atjainst heir. See ^lAHOMEDAN Law, DEBTS. 
Of vendor, right of. See LIEN. ^ 

Criminal aot of Servant — 

See Master and Servant. 

Criminal Proceedings — 

Agreement to suppress. See CONTRACT Act, a. 23. 

Evidence — Writing to refresh memory — Right of counsel to inspect the writing — 
Neglect to exercise such right-^Deposition of medical witness — Criminal Procedure 
Code (Act X of 1872), ss. 240, 323 — Duty of a Judge when charging a jury — 
constructive murder under s. 340 of Penal Code (Act XLV o/ 18C0) — Effect on 
others charged under s. 149 — Irregularities in procedure and admission of evidence. 
Per FIELD, J. — The grounds upon which the opposite party is permitted to 
inspect a writing, and to refresh the memory'of a witness, are three-fold : — (i) to 
secure the full benefit of the witness’s recollection as to the whole of tho facts ; 
(ii) to check the use of improper documents ; (iii) to compare his oral testimony 
with his written statement. 
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Cplmihal Proceedings — {coniimted) 

Field, J. — The opposite party has a right to look at any particular writing 
before or at the moment when the witness uses it to refresh his memory in order 
to answer n particular question ; but if he then neglects to exercise his right, he 
cannot continue to retain the right throughout the whole of the subsequent 
examination of the witness. 

Per Field, J. — Under the provisions of s. 323 of the Code of Criminal Procedure, 
the examination of a medical witness taken and duly attested may be given in 
evidenco in any criminal trial ; but in order that such evidence may be admissible 
against any individual accused person, the examination must have been taken in 
the presence of the accused person. 

Per Field, J. — It is the duty of a Judge to give a direction upon the law to the 
jury so far as to make them understand the law as bearing upon the fact ; and if 
he does not give them an explanation of the law sufficiently comprehensive to 
enable them to decide the particular issue, it is a misdirection. 

Per Field, J. — Where a prisoner is constructively guilty of murder under s. .34 of 
the Penal Code, it is^donbtful if he can he said to have committed the offence of 
murder within the meaning of s. H9, so as to make other prisoners, by a double 
construction, guilty of murder. 

Per Field, J. — Irregularities under s. 240 of the Criminal Procedure Code in the 
selection of the jurors, and in the admission of the deposition of a medical wit- 
ness treated, it not being shown that the prisoners liad been thereby prejudit?ed, 
as being objections which ought not to be entertained for the purpose of iiit'erfer- 
ing with the verdict, regard being had to the provisions of s. 283 of the Criminal 
Procedure Code and s. 187 of ohc Evidence Act. • 

IN THE MATTED OF THE PETITION OF JHL’BDOO MAHTON. THE EMPRESS 

V. JHURBOO MAHTON ... ... ... • ... ... Vlll 739 

Pensons for Jbulvuj of Mnqisirate in case of conviction to be recorded — Criminal Pro- 
cedure Code (Act X of 1872),. v. 227, cl. (h) — Adding nejr charges. A Magistrate, 
in cases where no aiipcal lies, is bound to record a brief statement of his reasons 
for convicting an accused. 

Where a person is .arrested, and certain charges are entered against him in the 
Police hook, he should not, on the day of trial, he called upon to meet other 
charges without previous intimation being given to him of the additional charges. 

IN THE MATTER OF THE PETITION OP BADOINATH SHAHA. THE EMPRESS V. 

B(!\D0INATH SHAHA ... ... ... ... ... VIII 195 

Criminal Procedure Code- 

Act X of 1872— 

Chap. XVII. See APPEAL. 

s. 36. Sec APPEAL IN CRIMTN.VL CASES. 

SB. 47, 491 — Didrict Magistrate — Withdrmeal of Case — Act XI of 1874, s. 6. 

The provisions of s. 47 of the Code of Criminal Procedure, Act X of 1872, as 
amended by s. G of Act XT of 1874, are wide enough to empower a District Magis- 
tratfc to withdraw a case falling under s. 491 of the same Code. 

IN THE MATTER OF THE PETITION OP DINENDRO NATH SHANIAL ... VTII 861 

R. 48. See TRANSFER OF CASE. 

8. 70. See JURISDICTION OF CRIMINAL COURTS, 

8. 119. See Evidence. 

S. 172. See ABSCONDING OP ACCUSED. 

8. 227, cl. (6); 240 ; 323. See CRIMINAL PROCEEDINGS. 

s. 263 — Discretion of Court — Verdict of jury — Principles guiding the Court's discretion 
under s. 263 of the Criminal Procedure Code (Act X of 1872) — Intention and inf cr- 
evice of fraud'. Notwithstanding the large discretionary powers vested in the High 
Court under s. 263 of Act X of 1872, the Court will adhere generally to the prin- 
ciple of the Courts in England, vie., that the Court will not .«ict aside the verdict of 
a jury unless it be perverse and potently wrong or may have been induced by the error 
of the Judge ; and when the Court is asked to do so on the ground that the verdict 
is against the weight of evidence, the question m, not whether the learned Judge 
who tried the case was or was not dissatisfied with the verdict, or whether he 
would have come to the same conclusion as the jury, hut whether the verdict was 
such as reasonable men ought to have come in Where a person, in the course of 
an action brought against him to gain pn;!«>ssion of a property, uses a forged 
document for the purpose of supporting his title, though there may be no 
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Criminal Prooedure (jQdit—(cofdimi6(l,) 

Act X of 1872 — Icontimied.) 

necessity for the use of it, such a user is clearly fraudulent. A general intention to 
defraud, without the intention of causing wrongful gain to one person or wrong- 
ful loss to another, would, if proved, be sufficient to support a conviction : and 
such an intention is a necessary inference which the jury should bo directed to 
draw, if they are satisfied that the accused has uttered a forged document as a 
true one, meaning it to bo taken ns such, and knowing it to be forged. Under 
H. 263 of the Code of Criminal Procedure, a Court is authorized to ask the jury such 
questions as are necessary to ascertain what theii verdict really is ; but where 
the verdict, although perhaps erroneous, is not ambiguous, it is the duty of the 
Judge to record it without further question. 

IN THE MATTER OF DHUNUM KAZEE ... ... ... IX 
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8. 296. See Record of Inferior court. 

S9. 295—297. See MAGISTRATE, POWER OF. 
s. 296. See REVISION. 

s. 297. See SUPERINTENDENCE OP HIGH COURT, 
ff. 323. Sec CRIMINAL PROCEEDINGS, 
s. 346. Sec CONFESSION. 


s. 349 — Acquittal of prisoner — Withdrawal of pardon granted to npprmwr after 
judgment of acquittal — Conviction on trial improperly originated, Pmier of High 
Court to set nsule. At a sessions trial, the Judge, after acquitting the prisoner, 
passed an order withdrawing a pardon already granted to an approver (who had 
given his evidence as such approver before the Sessions Court), and ordered his 
commitment. 

The approver was charged, tried, and found guilty. Held by MlTTER, J., that the 
order withdrawing the imrdon and committing the approver was contrary to the 
provisions of s. 349 of the Criminal Procedure Code, the words “ before judgment 
has l>een pass(?d *’ being words inserted in the section to put a limit to the time 
within which the power of withdrawal of tlie pardon conferred in the Court of Ses- 
sions may be actually exercised ; and that therefore the trial of the approver was 
illegal. 

The power of directing commitments conferred upon the Sessions Court by s. 349 
of the Criminal Procedure Code can be exercised only before judgment has been 
passed. 

Held by ACLEAN, J. , that it*is not lAcessary that the order should be made before 
judgment is passed, but that it must appear to the Judge before ho passes Judg- 
ment, that the conditions of the pardon have not been complied with ; and that, 

* ill the pre.sont case, it was impossible to hold, that bct:ausc the actual order of 
commitment of the accused was written (although in the judgment) after the 
acquittal, therefore it did not appear to the Judge before passing judgment that 
there were grounds for his order. 

Per Maclean, J. — The High Court may, withpnt reference to the Local Govern- 
ment, sot aside a conviction made upon a trial improperly originated. 

In the matter of the Petition of Nohin Chundra Banikya. 

TUB Empress v. Nohin Chundra Bankya • ... ... VIJI 560 

SB. 446, 446, 453 — Penal Code (Act XLV of 1860^, ss. 167, 466, ^71—Separate trials 
— Offe'nces of the same kind — Amendment of charge. The prisoner was committed 
for trial on fifty-five charges, including three charges under ss. 167, 466, and 
471 of the Penal Code. At the trial before the District Judge sitting with assessors, 
the Court informed the prisoner that the trial would be confined to the three 
charges last mentioned. The prisoner was convicted on these, but the Court 
allowed evidence to be adduced by the piosecution on all the remaining charges, 
and in respect of these the prisoner was acquitted. On appeal to the High 
Court, — 

Held, that the District Judge should have exercised the powers conferred on him 
by ss. 445 and 446 of the Code of Criminal Procedure, and then have proceeded to 
hold separate trials : that ho should not have tried together the charges under ss. 167 
and 466 of the Penal Code, as the offencos wero not of the same kind within the 
moaning of s. 453 of the Code of Criminal Procedure : but the convictions on these 
charges were upheld, as it did not appear that the prisoner had bc^en prejudiced by 
the mode of trial adopted. 

IN the matter of the Petition op SbeenathKur. The Empress «. 

SREENATH KUR ... ... *... ... ... VIII 450 

H. 463 — Penal Code (Act XLV of 1860^ 411, ^13— Offences of different 

kinds — Procedure. A prisoner oannot*be tried at the same trial for ifteoiving or 
retaining (s. 411, Penal Code), and habitually receiving or dealing m (s. 418), 

4CAL.— d 
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Criminal Procedure Code— (continued) 

Act X of 1872 — (concluded,) 

Htolcn property. The proper course is to try the iiccused first for the offences under 
s. 411, and if ho is convicted, to try him under s. 413, putting in evidence the 
previous convictions under s. 411, and proving the finding of the rest of the property 
in rc'peet • >f which no separate charge, und<*r s 411, could bo made or tried by reason 
f)f tlu* ])iovisions of s. 453 of th. ■ Cmuin.d Pn'(< dure Code. 

TNTJIK MATTKll OK THE PETITION OK L'TTOM KOONDOO. Til E EMPRESS 

UTTOM KOONDOO ... ... ... ... VIII 634 

See JoTNDKit OK Chaiu;es. 

K. 454 — Convuittal on tico avparnte charges — trial as for one offence — Separate 
trial, Wlieic persons are charged with rioting and also with causing hurt, 
although they may be tried as for one ofTence under s. 454 of the Criminal Proce- 
dure Code, it is not illegal to try tlnun for both offences separately. 

IN THE MATTER OK THE PETITION OF AMEHIJDDTN. AMEliuDDIN r. PARID 

Sahkar... ... ... ... ... ... VIII 481 

a. 408. See SANCTION TO PROSECUTION. , 

a. 40-2. Form of summons 'under. See RECOGNIZANCE TO KEEP PEACE. 

BS. 504, 505. See SECURITY FOR COOD BEHAVIOUR. 

s. 518 — Jurisdiction of Mfujistratc — l^rotecinm of property. A ^lagistrate has no 
jurisdiction to make an order under s. 518 of the Code of Criminal Procedure 
merely for the. protection of property. 

In THE MATTER op THE PETITION OF PUAYAG SlNGH ... * IX 103 

See SUPERINTENDENCE OF HIGH COURT. 

Perjwtml Injunction- -Mayistrate, poirer of. A Magistrate has no power to pa.ss 
a perpetual injunction under s. 518 of the Code of Criminal Procedure. 

Gopi Mohun Mullu'k v. Taramoni Chowdhrani followed. 

BradtjEy V. Jameson ... ... ... ... VIII 580 

s. 52 L. See INI VtilSTRATE, POWER OF. 

H. 536. See ISlAHOMEDAN LAW, MAINTEN.VNCE. 
s. 571). See ARMS ACT, 1878. 

Act X of 1882 - 

s. 123. See APPEAE IN (CRIMINAL CASE. 

s. 133 — Nuisance — Frection of buildings — Uiuxniditiont^l order. Every order made 
uiRler s. 133 of the Code of Criraiiiai Procedure, Act X of 1882, must appoint a 
time within which, and a place where, the person to whom it is directed may 
appear before the ^lagistrate, and move to have the order set aside or modified. 

No unconditional order can bo made under that .section. 

THE Empress v. brojokanto Roy chowdhubi ... ... IX C37 

a. :K)y — Trial by assessors — Kvidence — Summing up of evidence — Delivery of opinions 
assessirrs— Sessions Judge t Duties of. The power of summing up the evidence 
given by s. .309 of the new Code of Criminal Procedure, Act X of 1882, is intended 
to be exorcised in long or intricate cases, and the Sessions Judge should confine 
himself to summing up the evidence and should not obtrude on the as.ses8ors his 
opinion of the worthlessness or otherwise of certain portions of the evidence. The 
Se.ssions Judge .should al.so conform .strictly to the words of s. 309, and require 
each assessor to state his opinion orally. The Sessions Judge should not utilize 
the .services of the pleader for the prosecution for the purpose of recording his 
summing up to the assessors. If he is ii«.t capable of recording the substance of 
it himself, ho should employ an independent person for that purpose. 

SHADULLA IlOWEADAR V. THE EMPRESS ... ... ... IX 875 

8. 408. See APPEAL IN CRIMINAL CASES. 

H. 439. See REVISION. 

Cross Appeal — 

See CIVIL PROCEDURE CODE, 1882, S. 5C1. 

Gross Decrees — 

See Set-off. 

Cultivation- 

See LANDLORD AND TENANT. 

Custody — 

Fscape freny.. See PENAL CODE, SS. 224, ‘225. 

Of children, Right to. See KIDNAPPING. 
vO 
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Custom — 

See LIMITATION ACT, 1877, S. 26. 

Cuttack, Tenures in — 

See Landlord and Tenant. 

Damages— 

See Malicious Prosecution : Mesne Profits. 

For trespass. Suit for. See SPECIAL APPEAL. 

Measure of. Sec MORTGAGE. 

Right to sue for. See SALE IN EXECUTION OF DECREE. 

Suit for — Neglect of tenants to pay Road Cess nr Public Works Cess — Bcng. Act 
X of 1871, s. 25 — Bcng. Act VIII of 1869, s. 41. Tenants arc liable in damagos 
for neglect to pay road and public works cesses. 

SARODA PROSAD GANGOOLYv. PttOSUNNO COOMAR SANDIAL ... VIII 290 

See Civil Procedure Code, 1877, s. 43. 

Daughter— 

'Share of unmarried. See HINDU LAW, PARTITION. * 

Succession of, before marriage. See HINDU LAW, INHERITANCE. 

Daughter-in-law — 

See HlNDIT LAW, INHERITANCE. 

Death of— 

Appellant. Sec COSTS. 

Sole Defendant. Sec APPEAL. 

Debtor and Creditor — . 

See Hindu law, Contract. 

Debts — 

Apportionme'nL of. See PARTITION. 

Direction in will for payment of . See SALE IN EXECUTION OF DECREE. 

Due by ancestor. Decree against heirs for. See SALE IN EXECUTION OF DECREE. 

Legally contracted by father. See HINDU LAW, ALIENATION. 

Secured by mortgage of immoveable property. See S.\LE IN EXECUTION OF 
DECREE. • • 

Debutter Lands — • 

Suit to set aside alienation of. See PARTIES. 

Declaration of Title — 

A^vd possession. Suit for. See CIVIL PROCEDURE CODE, 1877, s. 43. 

Declaratory Decree — 

Suit for. See HINDU LAW, REVERSIONER : AhuSDICTION OF REVENUE COURT. 

Hindu Law — Reversio^ier — Alienation by Hindu Widow — Parties — Vested and con- 
tingent interest— Specific Relief Act (I of 1877^ .v.*42. The plaintiff, claiming«tc) 
be entitled in reversion to certain property on the death of his grandfather’s widow, 
sued for a declaration that certain alienations made by the widow were void as 
against him. To this suit the widow and her alienee wore defendants. The 
defence was, that the plaintiff was not the reversioner, and certain parties, who 
claimed to be the real reversioners, intervened, and wore made defendants by 
order of the Court. The plaintiff obtained a declaration of his reversionary right, 
and the deeds of sale were, on certain conditions, declared void as against him. 

The intorvonors appealed to the High Court. 

Held on appeal, that, notwithstanding the provisions of s. 42 of the Specific Relief 
Act (I of 1877), the plaintiff was not entitled to the relief sought, and that the 
defendants, who claimed as reversioners, should not have been made parties to the 
suit. 

Section 42 of the Specific Relief Act refet*s only to existing and vested rights, and 
not to contingent rights. 

Grbbman Singh v . Wahabi Lall Singh ... ... ... vill 12 

Specific Relief Act I (of ISll), s. ^2. Certain trusts of a house were declared in 
favour of A and B for life, subject to forfeiture upon the happening of particular 
events, and further trusts in favour oj the issue of A and B wore also declared. 

The settlor died leaving a will under which C took an estate for hiS life with 
remainder to the settlor's son £ absolutely. K assigned his interest in the trust 
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Declaratory Decree — (continued.) 

prcmiKcu to the plaintiff, who now sued the cesiidfi que trustent and C, praying 
that, in the events which had happened, ii might be declared that the life-estates 
of A and B had been forfeited. He also <asked for various declarations as to his 
rights. 

Heidi that no declaratory decree could be made. 

BHUJENDIIO BHUSAN CHAT'*'KUJEE r. TltlGUNAN.^TH MOGKEIUEE ... VIII 
See CIVIL PUOCEDURE CODE, 1861), SS. 7 AND 15 : ODDH ESTATES ACT, SS. 8, 9, 
AND 10 : SMALL Cause COURT, MOFUSSIL : SPECIFIC RELIEF ACT, s. 19. 

Decree— 

Agaimt fat Iter of joint familg. See HINDU Li\w, ALIENATION. 

Heirs for debt due by ancestor. See SALE IN EXECUTION OF DECREE. 

Insolvent. See SALE IN EXECUTION OF DECREE. 

Construction of decree — Mortgage-decree directing accounts ^ die., to be taken and 
report given— Tender of principal and interest before report — Refusal to accept 
tender and subsequent charge of interest. A decree directed accounts to be taken 
of what was due for principal and interest under a mortgage, such interest to be 
allowed “ up to the time of payment hereinafter mentioned or until six months 
from the date of the decree,'' whichever first should happen ; and further directed 
the plaintiff to pay what should bo reported due for principal and interest up to 
the date of payment and costs, with interest at 6 per cent, from the date of 
taxation until payment, within six months after the Registrar should make his 
report. The plaiuiii! tendered a sum suflieicnt to cover the principal and interest 
due, but insulliciciit to cover cof^ts, at a time prior to the drawing up of the 
Registrar’s report. Held, that the pay turn t of principal and interest “ hereinafter 
mentioned ’* referred to a time after the Registrar had lU't'dc his report, because 
the sum to be paid was a sum reported to be duo by the Registrar, and that, 
therefore, a tender made before the Registrar's report was given was not a 
sufHcient tender to stop interest from the date of the tender. 

ADMINlbTUATOR-GENEliAL OF BENGAL v. MlHZA AHMED BEOO ... TX 
Execution of decree — Tutcrest — Mesne profits. A decree stated that mesne profits 
were to be recovered with interest from the date of their ascertainment.” Held, 
that the Court executing this decree had no authority to allow interest year by 
year upon the collections which ought to have been received. 

IIURKO DUROA CHOWDHRAIN l?. SURUT Si/nDARI *DEDI ... ... VIII 

Form of decree — Drawing up of decree — Duty of judgment-debtor and decree-holder. 
It is the duty of the judgment-debtor, as well as the decree-holder, to see that the 
decree is properly drawn up ; and if be docs not do so, the Court will execute it 
jiccording to its terms. 

KRISHTOKISHORE DUTT V. ROOPL.ALL DASS ... ... ... VIII 

Form and contents of decree. Decrees of Court should be drawn up by the Judge in 
such a way as to make them self-contained and capable of execution without refer- 
ring to any other document. 

JOYTARA DAHSEE V. MAHOMEO iMOHARUCK ... ... ... VIII 

Mea^nc profits (Wasilad — I jocal enquiry. A decree declared the plaintitf entitled to 
the possession of land \viih wjisilat from a date named, directing ” the amount 
thereof to be aHci?rt!iined on local enquiry,” and to bear interest from the date of 
its ascertainment until p.iyiiK;nt, without saying mure. Held, that the decree- 
holder was entitled to wasilat until the d.ito of delivery of possession to him. 
Senible. —It was not iicecssary for the judicial ollicor who made the enquiry to hold 
a Court on the spot. 

FAKHARUDDIN ^lAIlOMED ASHAN r. THE DFFTCIAL TRUSTEE OF .BENGAL VIIT 
Sale of — Decree on mortgage -bond— Registration - -Right to execute decree. A decrce- 
holdur purported to sell to A, by private sale, all his right, title, and interest in a 
mortgage-decree obtained by him in a suit on a mortgage-bond against the 
mortgagor. The deed of sale was not registered. Afterwards, by a registered 
deed of sale, A conveyed all his right, title, and interest in the same decree to B. 
Held, that the right to execute the decree as a niortgago-doerce did not pass to B. 
Koou Lai.l Cho\^ dhry r. Nittyanund Singh ... ... ... IX 

Suit by purc'^Mser at .sale in c.recution of decree oji mortgage against assignee of 
mortgagor. Form of decree discussed, where a person who, at a sale in execution 
of a mortgage-decree, has purchased a portioi^ of the mortgaged property, brings 
a suit for that portion against the assignee in possession as a mortgagor. 

Bepin Behari Bundopadhya V. Brojo Nath Mookhofaduya ... VIII 
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Deoree — ( continued,) • 

Absolute, service of, on respondent. See DIVORCE ACT, s. 16. 

Against defendants jointly. See CONTRIBUTION, SUIT FOR. 

Agreement to pay debt dne under, by instalments. Sec KiSTIBANDl. 

Ex-parte, See ‘ Reb JUDICATA . ’ 

Ex-parte — After application to defend refused. See APPEAL. 

Ex parte, setting aside. See LIMITATION ACT, 1877, ART. 164. 

Form of. See JURISDICTION OF REVENUE COURT. 

For rent an failure to 'prove kabuliat. See PLAINT. 

Not limitifig amount of mesne profits. Sec EXECUTION OF DECREE. 

Payable by instalments. Sec EXECUTION OF DECREE. 

Statement in. See EVIDENCE ACT, 1872, S. 58. 

Transfer of. See EXECUTION OF DECREE. 

DeoreC'Holder — 

DiUy of. See Dgcuee. 

Deed— 

Attempt to enforce. See LIMITATION ACT, 1871, SCHEU. II, AIUT. 93. 

Default — 

In payment on dm date. See INTEREST. 

Defaulter — 

Purchase fyj. See SALE FOB ABBEARS OK RENT. 

Defence— 

Order for striking out. See PRACTICE. 

Defendant— 

Application to add. See PARTIES. 

Delivery — 

By instalments. See CONTRACT. 

Of goods. Sec EVIDENCE (PAROL EVIDENCE). 

Of possession. See TRANSFER OF PROPERTY. 

Departmental Rules — 

Of treasurn. See Paymknt INTO COUBT. 

Deposition — 

Of medical witness. See CRIMIiAl ruoCGBDINGS. 

Refusal of application for copies of. Sec PBEHIDGNCY MAGISTRATES’ ACT, S. ifO. 

Direction— 

In will for pai/meiU of debts. See SALE IN EXECUTION OK DECREE. 

. Directors — 

Discretion of. See COMPANIES’ ACT, S. 34. 

Disability — 

Of minority. Sec REGISTRATION ACT, 1877, S. 85. 

To site. See HINDU LAW, INHERITANCE. , 

Discharge— 

Purchaser from insolvent before. See INSOLVENCY. 

Discretion — 

Of Court. See COMPANIES’ ACT, S. 84. 

Of Court as to re-hearing. See REVIEW. 

Of suit. See APPEAL. 

Diemiesal- - 

For non-api>earance. See CIVIL PUOCEDUBE CODE, 1877, S. 10.3 : ‘ BKS JUDICATA.’ 

On failure to pay summons costs. Sec ‘ Kes JUD1C.\TA.’ 

Of suit. See CIVIL PROCEDURE CODE, 1877, S. 57. 

Diepoeeession — 

See Limitation act, 1877, s-. 2(i : onus Pbobandi : Possession. 

Distribution — 

Of sale proceeds. See SALE IN EXECUTION OF DECREE. 

District Judge — 

See JURISDICTION. 

Jurisdiction of. See MINOR. 

Divorce— * • 

See Mahomedan Law, Marbuoe, ' ^ 
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Divoroe Act (lY of 1869) — 

B. 16 — Practice — Decree absolute — Service of decree nii respondent. It is not 
necessary, in order that a decree nisi for dissolution of marriage may bo made 
absolute, that the decree should be served upon the respondent. 

Hickh u. Hicks... ... ... ... ... ... vill 766 

Dooument — 

Construction of. See COMPHOMISK. 

Documentary Evidence — 

Objection as to admissibilit u of. Sue KVIDKNCK TAKKN ON COMMISSION. 

Donor — 

PoHSCssirm retained htj. See HINDU LAW, HlFT. 

Duly Stamped— 

See Stamp Act, 1879, s. H. 

Dying Statement— 

Soo EVIDKNCK. * 

Easement— 

Implied ijrnnt — Mixles of acquirUuj easenwnts — himitation Act (XV of \S11 ), s. 26. 

Ill a suit for an injunction to restrain the defendant from using a path on the 
plaintifT's land it. appeared that the land hold by the plaintiff and defendant had 
originally belonged to one owner, and that the plaintiff and the defendant had 
obtained their respective tenements more than twcutv years previously. The path 
had been admittedly made by tlic original owner, but the plaintiff contended that, 
when ho purchased the Lind, he had closed the path. This the Munsif disbelieved, 
and refused the injunction. The District Judge, treating the case as if it fell 
under s. 26 of the Limitation Act, and being of opinion that the defendant had 
not proved twenty years’ peaceable, open and uninterrupted exercise of the right 
of way, gave the plain till a decroi*. 

Held, that the mode of acquiring an casement provided by s. 26 of the Limitation 
Act is not the only way in which an cascnnait may be acquired, but an ca.semcnt 
may also be acquired liy implied grant. In the present case the use of the path 
might be absolutely' necessary to the cnjoymeait of the defendant’s tenement, in 
which case there would be an casement o^ necessity ; or the use of the path, 
though not absolutidy necessary to the enjoyment of the defendant’s tenement, 
might be necessary for its enjoyment in the state in which it was at the time of 
severance, and in this case, if the easement were apparent and continuous, there 
would he a presumption that it passed with the defendant’s tenement. 

CllAllU SUUNOKAU V. DOKOURI CHUNDER THAKOOR ... ... VIH 956 

Right of wap — Umtp of possession — Severance. 

SHAMA CHURN DEY V. CHUNDER COOMAU MOOKKR.JEE, ClIUNDKK COOMAR 

^lOOKER.IEE r. KOYLASH CHUNDER SETT ... ... ... VTTl 677 

Right to passage of water - Watct\ in defitied channel. From time immemorial a 
certain ‘ al ’ formed the boundary of tyvo pieces of land belonging to the plaintiffs 
and the defendants respecti\ely. The plaintiffs’ land was on a higher level than 
that of the defendants, and from time immemorial the suiqjlus water used to How 
from the plaintifis’ land through certain passages in the ‘ al ’ and across the defen- 
dants’ land. The defendants closed un the passages and increased the height of 
the ‘ al.’ 

Held, that, it having been established that, for a long series of years, the waters 
from the plaintiffs’ lands had been accustomed to escape in a particular direction, 
and by certain separate passages across the defendants’ land, the defendants could 
not do anything which would interfere wuth the plaintiffs’ rights in this respect. 

IM.\M ALI V. PORESII MUNDUL ... ... ... ... VIII 468 

Ejeotment— 

See BENG. Act VllI of 1869, S. 27, 59 : LANDIiOBD AND TENANT: RIGHT OF 
Occupancy. 

Suit for. lilMITATlON Act, 1877, ART. 120; ONUB PROBANDI, 

Endowed Property.— 

See MAHOMEDAN LAW, WAKF. 

Endowment^ 

See Hindu L^w, Endowment. 
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Enhancement of Rent- 

Bee Landlord ANif Tenant. 

Land let for purpose of clearing at certain rent. When land is let for the 
purpose of clearing jungle, or other reclamation, and on this ground, or any other 
ground mentioned in the lease, a reduced rent is provided for the first few years, 
and it is said that the rent is to be at a certain rate as the full rent, such rent is 
not liable to enhancement. 

HURO Prasad Roy Chowdhj^y v, Chundkk Churn Boyragee ... IX 606 

Notv:e of. See LANDLORD AND TENANT. 

Landlord atid tenant — Accretion — Arrears of rent, ^uit ftrr — Notice of enhaiwe- 
ment. When land has accreted to a ryot’s holding, the rent paid by the ryot may 
be enhanced in respect thereof under the provision of cl. 3, s. 1ft of Beng. Act 
VJll of 1809 ; and no suit for rent in r»5spect of such accretion will lie unless a 
proper notice of enhancement has been iireviously given. 

Itamnidhee Mnnjee v. Parbutty Dassee followed. 

BROJENDRA COOMAR BHOOMICK V. WOOPENDRA NAUAIN SINGH ... VIII 706 

Notice of enhancement — Suit for nrreni's of rent. The plaintilTs sued for the arrears of 
rent of the years 1281, 12H.5, and also for the arrears of rent oithe year 1286, the 
latter at an enhanced rate. The notice of enhancement was not proved, and the 
defendant insisted that the suit should be dismissed. 

Held, that though the notice of enhaiiceinoiit had not bec*n proved, the plaintiffs 
were not thereby- precluded from the arrears of rent at the old rat(j. 

Soorasoondery Da bee v. Golnni Ally, Urojonath Tewaree v. Grant, Bhngivan Dutt 
Jha v. Sheo Mnngnl Singh, and Bhnbo Soondarec Choicdhrain v. Knsheenath 
Acharjee referred to. 

Ghunshyam Singh r. Tara 1‘rosiiad Coondoo. 

Notice of. See CIVIL PRO^JEDUUK CODE, 1859, s. 243. 

Suit fen'. Sec CIVIL Procedure Code, 1882, ss. 42-43. 

Co-sharers — Notice of enhancement — Parties. A and B were tain kdars of a certain 
village, each having an eight annas share. A certain ryot held a jote within the 
village, in respect of which he paid his rent separately — eight annas to A and 
eight annas to B. A scirved a notice of eiihanci'inent on the ryot, but the notice 
was signed by A only, and it did not appear that the consent of B had been pre- 
viously obtained. A afterwards instituted a suit for arrears of rent at the enhanced 
rate, making B a defendant to the suit, ffeld, that the notice of enhancement 
was sufficient to maintain a .suit so f mined 

BIDHU BHUSHUN BASU r. KOMARADDT MUNDUL ... ... *X 864 

See CO-SHARERS. 

Entire Contract 

See LIEN FOR WORK DONE ON GOODS. 

Entry in Register — 

See Evidence Act, s. 35. 

Equity and good conscience— 

Law of. See LANDLORD AND TENANT. 

Error — 

In title of petition of appeal. See PRACTICE. 

Escape — 

Frmi custody while being taken before Magistrate. See PENAL CODE, ss. 224, 225. 

Estoppel — 

See Contract ; co-Sharers. 

Agt cement riot to appeal — Subsequent appeal. After a plaintiff had obtained a decree, 
and under it, in execution, arrested his judgment-debtor, the latter filed a peti- 
tion in Court agreeing not to prefer any appeal against the judgment obtained by 
the plaintiff, and the judgment-creditor at the same time agreed to release the 
judgment-debtor from arrest, iind to take payment of the sum decreed to him by 
instalments. An order was passed by the Court embodying this arrangement. 

The judgment-debtor, in contravention of this arrangement, preferred an appeal, — 
held, that the judgment-debtor having induced the decree-holder to believe, and 
having expressly undertaken that he would not prefer an appeal, and having by the 
representation and undertaking procured hi^ own release from arrest, was estopped 
from acting contrary to his deliberate representation and undertaking. 

Protap Ohunder Dabs v. aratiIoon. arathoon v. Protap .Chunder 
DABS ... ... ... ... ... ... vm 466 
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Estoppel — ( contimied.) 

Evidence Act, s, 115 — Sale in execution of decree — Tntervenor in Rent Suit. A 
purchase by a mortgagee, at a sale in execution of a decree upon his mortgage of 
the right, title, and interest of the mortgagor, who has been estopped from assert- 
ing a title to the property as against certain parties, does not place such mortgagee 
in a better position as regards the estoppel. A suit for rent by a zamiiidar and 
patnidar against a darpatiiidai , was defeated by the defence of the latter that he 
had conveyed his interest to others, against whom the former afterwards obtained 
a decree, and brought the darpatiii to sale in execution, buying their right, title, 
and interest therein himself. From the darpatnidar, who had thus disclaimed 
title, a third party claimed to bo mortgagee, and sot up a decree on his mortgage 
followed by a purchase of the tenure at a sale in execution. lie was thereupon 
allowed to intervene in a suit for rent brought by the zamindar and patnidar 
against an ijaradar of lands within the darpatni estate. Held, that, notwith- 
standing this purchase, the intervening mortgagee was bound by the estoppel 
arising out of the mortgagor’s disclaimer of tith* in the suit above-mentioned. 
PORESHNATH MUKKU.FI v. ANATHNATH DEH ... ... IX 

Evidence — 

Seo Criminal Prockedinqs : ‘ onus puohandi.’ 

Difing Statement — Presence of accused. The dying statement of a deceased person 
must bo taken in the prosoiicc of the accused ; if not so taken, the writing 
cannot bo admitted to prove the statement made. The stabeimMit may be proved 
in the ordinary way by a person who heard it, and the writing may be used for 
the purpose of refreshing the witness’ memory. 

IN THE MATTER OF THE PETITION OF SAMTUUDDIN. THE EMPRESS V. 

SAMIRUDDIN ... ... ... ... ... VLll 

Memoramhim made hg Police Officer, Ref reslnmj witness* memory — Examination of 
icihiess — Criminal Procedure Code ( Act X of ss. Ill) and VIQ. A prisoner 

on his trial is not entitled to insist that a memorandum made by a Police-OlUeer 
under the provisions of s. 110 of the Code of Criminal Procedure shall, in the 
course of the examination of such oHicor, be referred to by the latter for the pur- 
pose of refreshing his memory. 

Reg. V. Uttamchand Kapiirchand distinguished. 

In the matter op the Pettion of Kal.i Churn Chunaui. 

The Empress 1’. Katj Churn CHUNAiti* ... ... ... Vin 

Parot Evidence — Proof of delivery — Suit for goods sold and delivered. In a suit, 
which was brought for the price of goods sold and delivered, the plaintiff swore to 
the fact of the sale, and tendered in evidence a written admission of the defen- 
dant, that the goods had been supplied to him. The writing was rejected as 
unstamped, and the suit was dismissed. 

Held, that the Judge should have allowed the plaintiff an opportunity of proving by 
oral testimony the delivery of the goods sold, and their value. 

BINJA RAM V. RaMAMOHUN ROY ... ... ... VIII 

Possession — Thak Maps. Value of thak maps as evidence of possession discussed. 
Joytara Dassee V. Mahomed Moraruck ... ... ... VITI 

Admissibility of. Seo CONFESSION. 

Criminal PrtKedure Code (Act X of 1872^. ^s. 119, 323 — Statements of wiRiesses to a 
Police Officer during an investigation — Refreshing memory — Medical witnesses. 
Evidence of-— Opinion of experts how elicited — E.ramining at Sessions trial medical 
witness who has been examitied before the Magistrate — Post-mortem examination 
rejxnis* In giving evidence a Police Oflicor may refresh his memor} by referring to 
documents in which ho has, under s. 119 of Act X of 1872, reduced into writing 
statements of persons examined by him during an investigation, but the docu- 
ments themselves cannot bo used as evidence, and a Judge should not read such 
documents to a jury in order to point out discrepancies between the evidence and 
previous statements of the witnesses. The evidence of a medical man who has 
seen, and has made a post-mortem examination of the corpse of the person 
touching whose death the in(]uiry is, is ndmissiblo, firstly, to prove the 
nature of injuries which he observed ; and, secondly, as evidence of the 
opinion of an expert as to the manner in which those injuries were inflicted 
and as to the cause of death. A meriical man who has not seen the corpse is 
only in a position to give evidence of his opinion as an expert. The proper mode 
of eliciting^such evidence is to put to the witness hypothetically the facts which 
the evidence of the other witnesses attempts to prove, and to ask the witness’s 
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Evidenod — ( contimied,) 

opinion on those -facts. Section 322 of Act X of 1872 does not in any way pre- 
clude the Judge at a Sessions trial from calling and examining the medical wit- 
ness who has been examined before the ^Ingistrate, and in every case in which the 
deposition taken by the Magistrate is essentially deheient or requires further eluci- 
dation, such witness should be called and examined by the Sessions Judge. A 
medical man in giving evidence may refresh his memory by referring to a report 
which he has made of his examination, but the report itself cannot 

be treated as evidence, and no facts cun be taken therefrom. 

Roghuni Singh r. The Empress ... ... ... ... ix 466 

Local investigatum — Judgment on facts observed by Judge but not jn oved. in a 
suit respecting boundaries, the JMuusifT, before .settling the issues in the ease, 
visited the locality, and in his judgment relied upon certain facts which had 
come under his observation during his visit. These facts were not proved by any 
evidence, and the Muiisiff did not make any report as to them. The District 
Judge reversed the ^lunsiff's decision on the oral evidence given in the case, 
holding that he could not take notice of the facts observed by the ^lunsiil him- 
self, and on which he had based his judgment. Held, that though the result of 
the inquiry instituted by the Munsiff was not evidence according to the definition 
in Evidence Act, it was a matter before the Court which might have been taken 
into consideration, ife/d, aLso, that the Munsiff .should have put the result of 
his investigation upon paper. 

Joy CttOMAR V. BUNDHOO liALIi ... ... ... ... IX 3G3 

Itegistration of tenure — Cownion registry’ Act XI of 1859, s. .39. The fact 
that a tenure is registered in the Common registry under ,\ct XI of 18.‘59, s. .39, 
is not of itself primd facie evidinice that such a tenure exists. 

LUKIIYNARAIN CHlTTTqi*ADHYA V. (lORACIlAND ClOSSAMY ... ... IX llfi 

Admissibility of. See REGISTRATION ACT, 1877, SS. 17 ; 49 : S'l'AMP A(rr, 1H79. 
Contradicting document. See EVIDENCE .ACT, S. 92. 

Failure to produce , at hearing. See APPKVli. 

Of ixmcssion. See ONUS PROHANDT. 

Evidenoe taken on Commission — 

Commission -Documentary evidence, objection to admissibility of—Fvidence faJeen by 
Commissioner beyond junsdtetton — Notice to produce original document — Hejuscil 
to produce — hk'idence Act (£ofi\Hl^l), •. 83. sub-section 3, G5, GO. If, when evidence 
is taken before Coniinissioners, a document is tendered and objected to on i«iy 
ground, the opposite party is not precluded from objecting to the document at the 
trial on any other ground. It is not necessary to state all the objections to the 
admissibility of a document when it is first tendered, but the party objecting is at 
liberty to take any fresh objection whenever the party producing the document 
tenders it in evidence. 

Where a commission to take evidence is issued fio any place beyond the jurisdic- 
tion of the Court issuing the commission, it is not neces.sary, in order to admit 
secondary evidence of the contents of a document, that the party tendering it 
should have given notice to produce the original,* nor is it necessary for himAo 
prove a refusal to produce the original. 

RALIilV. GAU Kim SWEE ... ... ... ... ... IX 939 

Evidence Act — 

I of 1872, s. 32, el. G — Horo.scope. In a suit to recover possession of immoveable 
property, the plaintiff tendered in evidence a horoscope which he said had been 
given to him by his mother, and had been seen by members of his family and 
u?.ed on the occasion of his marriage. He was unable to say by whom the horos- 
cope, or an endorsement on it, which purported to state what his name was, had 
been written. Held, that the horoscope was not admissible under s. 32, cl. G of 
the Evidence Act. 

RAMNABAIN KALLIA V. MONEE BiREE AND RAMNARAIN KALLIA v. GOPAL 
DOSS Sing ... ... ... ... ... ... IX G13 

s. 35 — Admission — Statement in decree — Practice of Mofussil Courts. In a suit for 
possession of a fishory, the plaintiff sought to put in cvideiive an admission alleged 
to have been made in the year 1818 by the defendant’s predecessor in title in a 
written statement in a former suit. The oidy evidence of the admission was that 
contained in the decree in the former suit, the ordinary party of which was pre- 
faced with a short statement of the pltsidiugs in the suit. Under the qld practice 
of Mofussil Courts, it was the duty of the Court to enter in the decree an abstract 

4 CAIi.— • * 
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Evidtinoe Aot ( continued,) 

of th« ploiiclings in oiioh imso. TTeld, that the st.iif'iiiciit in tho decree was evidence 
of the iidniiKsion under s. ^3r> of tlio EvidenuM* Act (Act I of 1872). Lekraj Kuary. 
Mnhpnl Simjh, referred to. 

PAUHUTTY UASSI 7». PUHNO CHUNI3KK SlNCiH ... ... ... IX 686 

Evulemc contradictinq docninent —Murtgnqc - Couditumdl sale. It does not 

necessarily follow from s. ‘.J*J fiE the Kvidence Act tliat subsequent conduct and 
surround inji circumstances in.iy not be f'ivcn in evidence for the purpose of 
Hhowing that what on the face* of it is a eonvev.ineo is really a mortgage. This 
rule turns on till! fraud which is involved in the conduct of the person who is 
really a mortgagee, and who sets himself up a.s an absolute purchaser, and the 
rule of admitting evidiuice for tlie purpose of defeating this fraud would not applj" 
to an innocent purehascM* without notice of the existeuiic of the mortgage, who 
merely bought from a person who was in poNsession of title deeds and was tho 
ostensible owner of the property. 

Kashi NATH DAss HniiHiiiru MOOKKU.TF.K ... ... ... TX 898 

Lawl Heqistrnt'wn \rt (Hcuq. Art 17 / of lH7b), s. -Fiiiirif ni register, effect of — 
Question of possrssio'n. Kiitriesmade under lieng. Act VII of 1876 by the Collector 
recording the names of propri(4orsf»f n“\enue-payiug estates are not evidence under 
s. .‘35 of the bivideiice Art of the fact of proprietorship. That section relates to tho 
class of cases where a ]mblir ofhet*r has to enter in a register or other book, some 
actual fact which is known to him, r,q., the fact of a diiath or a marriage. The 
entry "liy the Collector in tlie regi.ster under Reiig. Act Vll of 1876 is not, jiroperly 
speaking, tin* entry of a fact. It is a .'.t.itenif'nt that the ])erson is entitled to the 
property ; it is the record (»f a i ight, not of a fact. /Vr C.J. — Senible, that 

s. 55 of Heng. Art V'l I tif 1876 con.stiLutes the (k’lllcctor a competent Court undcT 
particular eircuinstaiKM's for determining a.- between two di.sputauts the (puistion of 
possession, and his recorded deci.’-irui upon that f|Uestiou in the register might be 
evidence of tlu* fart of possession as between those two parties. Ham Jjiislian 
Mahio V. debli Mabto, explained. 

SARASWATl DASl r. DJI ANPAT SlN(Jll ... ... ... ... IX 431 

s. 6:3, W. :3, and ss. 6.0 and 66. Rets KVIDKNCR TAKKN ON COMMISSION, 
s. 83 — .]fe'i^apenn'nf rliitt (s. Cliittas nude by (lovtuniULmt for its own private 
U.SO lire nothing more than documents prepared for the information of the Collector, 

* and are not evidence against jirivate per.sons for the purpo.se of proving that tho 
lands describ(*d thcnMii an* or an* not of a particulai character or tenure. 

IUm CHUNDMIi Sao r. B(JNSKKI>HrK Naik ... ... ... TX 741 

s. 92. Sec (lOVKHNMFNT SKCUIUTJKS, CONTIl.ACT FOR SALE OF. 

Mortgage — Sale — Conduct of parlicH — Oral evidence when admissible to prove that 
an nppnient sale is a mortgage — Admisnbihtg of parol Kvideiwe to vary a written 
contract. 'I'lie defendant, in ausw'er to a suit by the pLiintifT for possession of 
certain land, alleged that the kohala, which purported to be an out-and-out sale in 
favour of the plaiiiLilI, and on which the jdaiiitiff based his title to tho property, was 
intended bv the jiarties to operate only as a mortgage ; 'and to prove such allega- 
tions tendered evidence of the cu'cum.'^tanccs under which tho kobala was executed, 
an*d of the conduct of the parties to show that the document had all along been 
treated as a mortgage* and intended to operate as such. Held, that such evidence 
was admissible. Held, also, that s. 92 of the Indian Kvidence Act made no 
alteration in the law as laid down in K>'shi Nath iUiattet jee Chandi Charnn 
JSanerjee, but is in aecordanec with what was decided in that case. Baksu 
Lakshman v. Gorindn Kanji, fcdlowtid ; Ham Doyal BaJine v. Hera 
Jjal Haray ; and Dainuxidee Pnik v. Kaini Taridar, dissented from. 

HEM CHUNDEU SOOR r. KALLY Churn D.\S ... ... ... IX 628 

8. 115. See Estoppel. 

Examination of Accused — 

See CONFESSION. 

Excise Act — 

Bern). Act VI[ of 1878. See STATI:te, CONSTRUCTION OF. 

1878, ss. 1.^, 17, a)ul 61 Sjvri fled quantity of .syn-ri/s — MaHmum amount. Where, 
under s. 15. Bong. Act VIT of 1878, the Chief Commissioner of A.ssam, exercising 
tho powers of tho Hoard of Revenue; fixcxl, hv a circular order, the limit at six 
quart bottles of country spirit as allowable for retail sales, and an accused was 
charged uwder s. 17 with possessing more than that quantity, but tho amount he 
had was less than the amount stato<l in s. 15, ~ 

1 
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Excise Act — (continued.) 

Held, that he was not guilty of any oilonoe undor s. 01, and that no lesser quantity 
than that specifically mentioned in s. 15 of country spirits which might have been 
declared to be the maximum quantitv by any .such order made under the provisions 
of s. 15 could be deemed to be the quantity specified in s. 15 within the meaning 
of s. 61. 


Empress t». Kola L ALA \G ... ... ... ... VIII 214 

ss. 41, 42, ami 59 — Sale of liquor by Rervnnt — Breach of condition of license — 
Licenses — Production of. The conviction of servants of a licensed vendor of 
spirits for a breach of the license is not necessarily i. • gal. 

In re Ishur Chunder Shnha followed. 

The Empress v. Nuddiar Chniui Shatr dissented from. 

Two servants of a licensed vendor of spirits were charged with having committed 
two breaches of the conditions of the licen.se, and the maximum line for each 
breach was infiictecl. 

Held, that the Magistrate was competent to punish each of the servants separately 
in this manner. , 

The Excisc-ofiicer, to whom a lit!en.‘>ed \endor of s])irits is bound to produce his 
license, must be an Excise ollicor of the higher grades, not anv Police ollicer who 
may be exercising the iiowers of an Excise oJhcer. 

In the MATTliill OV THE PETITION OK BANEY MADHUH SHAW. THE 

Empress r. Haney Madhuh Shaw ... ... ... VIII 207 

Exclusion from Share — 

See limitation ACT. 1877, SCHED. 11, ART. 127. 

Execution of Decree — , 

See LIMITATION. 

Application for. Sec CIVIL PUOCEDITRE CODE, 1H77, SS. 230 ; 215 : LIMITATION 
Act, 1877, ScHED, it, art. 179: lilMITATION ACT, 187 1 , ART. 167 : s. 7 : 

ARTS. 179, 633, 041, 730 : ‘ RES JUDICATA. ’ 

Decree in mot tyage — Sale in execution of decree — Pfoperiy in ditjerent districts 
— Jurisdiction — Civil Procedure Code (.k/ X of 1877), s. 19. A .suit was instituted 
on a mortgage of a single rcveniic-paving e.s.t.ite in the Court of the Subordinate 
Judge of the District of JJackoreunge, jnidcr the provisions of s. 19, Act X of 1877, 
and a decree was obtained lor tlic sale of the mortg.igcd properly. t)n an appli- 
cation for execution of the decree to the Court which passed it — * 

Held, that the Court was competent to order a .sale of the whole of the inortg.iged 
property, though only a portion of it was situated in the district of Backcrguiige. 

Kally Prosunno Bose v. Dinonath Miillick cited and followed. 

Shurroop Chunder GOOHO r. Ameerrcnnissa Khatoon ... VTII 70S 

Decree not liuiitimj amount of mestic profits. A Court, in execution -proceedings, 
cannot look behind the decree when the decree doc-J not limit the amount of wasi- 
lat to be awarded. 

JADOOMONY DAHEE V. HAFEZ M.VII03IED ALl Iv/l.VN ... ... VIJI 295 

Decree payable by insfalmenls — histalments — Construction of decree — Jjimitation. 

A consent decree for lls. 350 directed payment of the money by fourteen half- 
yearly instalments of Rs. 25 each, in Cheyt and Assiii of each >car, the first 
instalment to be paid in the month of Cheyt 1283 (Alarch-Apnl 1877). The 
decree contained a provision that in default of payment of any one instalment, 
the execution-ereditor should have the (.ption of executing the decree for the 
whole amount remaining unpaid. Default was made in payment of the first 
instalment, but the jugdmcnt-debtor paid up (not on due date) the instalment 
which fell due up to, and including As.sin 1285 (Octuber-November 1878), when 
he stopped making any payments. On the 20th of November 1881 the decree- 
holder applied for execution in respect of all sums then remaining unpaid under 
the decree. The District Judge allowed execution to issue for all sums wdiich 
had fallen due within throe years previously to the date of the application for 
execution, but refu.sed to allow execution to issue in respect of the instalments not 
then due. Held, that the execution-creditor must be considered to have waived his 
right to execute the decree for the whole amount, but was entitled under the decree 
to realize any instalments which were still ,due. 

NlLMADllUB CHUCKERBUTTY u. R.VMSODOY GHOSE ... ... IX 857 

Execution on the application of one of several joint decree-holders. The effect of a 
Privy Council judgment being that each of two co-plaintiffs was entitled to a 
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Ezeoution of Dmtw— (continued.) 

moiety of a taluk in the possession of the defendant, who then purchased the 
interest of one of them. Hcld^ that the other eo-plaintif! could obtain execution 
according to the extent of her interest in the estate. 

Hurrish Chundbb CHOWDHRY Kalisundery Debi ... ... IX 482 

EjLCCUtion simultaneomly in tiro or more districts. A decree may bo executed simul- 
taneously in two or more distiicts. 

Saroda Prosaud Midlick v. Lutchmccjvit Singh fJoogar followed. 

KRISHTOKISHORE DUTT V. ROORLAhli DASS ... ... ... VIII 687 

For rent. See SUPERINTENDENCE OF HIGH COURT. 

In suit instituted before April 1873. See JjIMITATION. 

Joint decree — Payment out of Court to one of .^erernl joint Judgment-creditors — Part 
satisfaction certified to the Court — Application for execution of full amount of decree 
— Cioil Procedure Code (Act XIV o/1882), ss. 231, 244, 258. On an application 
for execution for the full amount duo under a decree by some of several joint 
decree-holders, the judgment-debtor objected to execution being granted for the 
full amount of the decree on the ground that he had already paid off a largo portion 
of the money duo unefer the decree to B. one of the joint decree-holders. The 
payment was made out of Court, but B, who claimed to be entitled to a 12^ annas 
share in the decree, certified the payment in the manner prescribed by s. 258 of 
the Civil Procedure Code (Act XI of 1882), and represented that his claim had 
been };aJLisfied in full. The other joint decree-holders denied B’s right to the 12^ 
annas share claimed by him, and refused to recognise the payment said to'have 
been made to him. The lower Court disallow'ed the objection, and granted execution 
for the full amount of the decree. Held that, regard being had to the provisions 
of the (reneral Clauses Act (Act 1 of 1868) the word “ decree-holder” in s. 258 of 
Act XIV of 1882 should be read in the plural, and looking at ^he provisions of s. 231 
of the latter Act, the Court ought not to recognise payments made out of Court, 
unless made and certified for the benefit of all the joint decree-holders of any 
portion of the decree in excess of that to which the decree-holder so paid is undis- 
putedly entitled. Held, also, that a judgment-debtor i» entitled to credit for any 
sum paid bond fide to one of several joint decree-holders, and duly certified to the 
Court by the latter, and that the other joint decree-holders cannot execute the 
decree for more than their own share. Held, further, that in this case the lower 
Court was wrong in wholly ignoring the payment certified by the decrcc-holder B, 
and that it should have determined, first, w^ic/her the payment to B was a fraud 
on the other joint docrcc-holdcrs ; and, secondly, what amount the latter were 
entitled to have out of the whole decree, the latter boing the main question between 
the applicants for execution and the judgment-debtor, and as such clearly within 
the scope of s. 244 of the Civil Procedure Code. Ranee Nyna Kooer v. Doolee 
Chiind', Brojcsivari Choicdhrance v. Tripoora Sooiulerec Debi; and Mahima 
Chandra Roy v. Pyari Mohan ChowdJu y. 

TARRUCK CilUNDEU Bill TTACHAR.JRE r. DlVENDRO NATH SANYAL ... IX 831 

Mode of execution — Civil Procedure Code (Act X of 1877), ss. 235 and 2G0 — Special 
appeal, power of Hufh Court in. Upon an apjdication under s. 235 of Act X of 
187% (Civil Procedure Code) for execution of a decree, which directed the 
judgment-debtors forthwith to pull down and remove such portion of a wall as had 
been erected by him upon the wall of the decree-holder, the mode in which the 
assistance of the Court was required to b.* given was stated in column (j) of such 
application to be by giving the dccrue-luilder possession of his wall by pulling down 
the wall erected thereon. The Court directed an order to issue to the Nazir to 
remove the judgment-debtor’s wall from the top of the decree-holder’s wall. 

HcUl, that the decree-holder’s application could not bo granted in ^hat form, and 
that ho should have asked the assistance of the Court to be given in the way 
provided for by s. 260 of Act X 1877, by the imprisonment of the judgment-debtor, 
or the attachment of his property, or both. 

Held also, that the Court was wrong is passing the order it had, but that it should 
have pointed out to the decree-holder the manner in which he should have asked 
the assistance of the Court to be given and the remedy to which he was entitled ; 
and that, upon such amended application being made, the proper course to pursue 
was to serve a notice on the judgment-debtor, directing him to comply with the 
order contained in the decree within a time to bo fixed by such notice ; and that 
if he failed to comply with such order wHhin the time so limited, the Court might 
then, at the instance of the decree-holder, make an order, cither for the judgment- 
debtor’s impiisonment, or for the attachmtfxft of his property, due regard being 
had to the provisions of s. 260 in thit latter case. 
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Ez 60 utioii of Decree — ( concUide^^.) 

Held further, that the High Court, in spocial appeal, should not vary the order for 
execution which had been passed in such a way as to give the decree-holder that 
relief for which he did not ask. 

Pbotap Ghunder Doss v. Peary Chowdhrain ... ... VIII 

Order in. See APPEAL. 

Order of Privy Council. See CIVIL PROCEDURE CODE, 1877, S. 610. 

Order staying. See LIMITATION ACT, 1877, SCHED. II, ART. 179. 

Suit to stay execut'wn agaimt certain property^ until judgment-creditor had pro- 
ceeded agaimt other property- ‘Cause of action— C lcU Ptocedurc Code (Act X of 
1877), s. 244, cl. (c) — Part satisfaction — Suit for 1a)id — Jurisdiction — Letters 
Patent, cl 12. One Khelut Chuiider was entitled to a share in Pargana 
Alumpore ; before he obtained possession, Government reveniio on the whole 
estate fell due. Khelut failed to pay his share, and his co-sharer, Karninee, to 
save the estate, paid the whole sum due, and subsequently sued Khelut for the 
amount, eventually obtaining a decree. Subsequently this decree became vested 
in one Rutnessur, and the Pargana Alumpore came into the possession of one 
Kaliprosono Ghosc. Rutnessur obtained an order for excuution against the 
property of Khelut, and having transferred his decree to the High Court, proceeded 
to enforce the decree against Kristo Mohinee, the widow of Khelut, and her son, 
by attaching the family dwelling-house in Calcutta. The widow and son then 
brought this suit' against Kaliprosono to have the share of Khelut in Alumpore 
ascertai^^ed, and praying for a decree calling upon Kaliprosono to pay the amount 
of the value of the share of Alumpore iu hatisfactioii of Rutnessur’s decree. 

Held, that the suit could not be maintained so far as it attempted to make the 
decree a charge against Alumpore. 

Questions as to part .satisfaction of a decree cannot, according to cl. (r) s. 211 of 
Act X of 1877, bo raised in a separate suit. That section alludes to parties to the 
decree or their representatives ; but it is not on that account open to a plaintiff 
to cviidc the section by adding an unnecessary party to the suit. 

Held (vn appeal, that the suit was rightly dismissed ; that, as far as Rutnessur was 
concerned, it had already been decided that Rutnessur was entitled, if he so 
chose, to execute his decree against the Calcutta property ; and that, therefore, 
that question was res judicata ; and that, as regards the plaintiirs claim that the 
patni given by Kaliprosono to Hurry Churn should be treated as part-payment to 
Rutnessur, such a que.stion couid only»be decided iji execution-proceedings. 

That the mere existence <»f the agreement between Kaliprosono, Rutnessur, aifd 
Hurry Churn did not entitle the plaintiff to join them as co-defendants in the suit. 

That, as far as Kaliprosono was concerned, the .suit brought against him could 
only bo treated as a suit to establish a charge or lien on land out of Calcutta, and 
therefore the Court had no jurisdiction to try it. 

KRISTO MOUINEE DOSSEE v. KALIPROSONO GMOSE ... ... VTII 


PAGE 


174 


402 


Transfer of decree for execution —Order passedAn (Umrt to irhicit proceedings arc 
transferred — Appeal irregularly brought after tunc has been granted to apply to 
Original Court. Under s. 289 of Act. X of 1H77, a Court to which a decree has 
been transferred may refer the objector bo the Court’which passed the decree. • 

Certain objections were taken in an cxtjcutieii -proceeding, and the Judge before 
whom the objections were heard parsed an ordcu* di.sposing of the objee.tions save 
as to two, which he decided he had no jurisdiction to entertain. The objector 
then made a special application to the judge to obtain time to make an application 
with reference to these objections to the Court from which the decree had been 
transferred, and accordingly time wa.s granted him to do so ; but, instead of apply- 
ing, the objector preferred an appeal to the High Court against the order of the 
Judge disposing of the objections. The High Court, on hearing the appeal, made 
the appellant pay the costs of the appeal, disapproving strongl} of the course taken 
by the objector. 

JASSODA KOOER V. THE L.\ND MORTGAGE BANK OK INDIA ... VllI 916 

See LIMITATION : LIMITATION ACT, 1871, ART. 167: MESNE PROFITS : 
Mortgage : Right of Suit. 


Ex parte Orders— 

See BENO. Act. VIII OF 1869, 8. 88. 

Experts — 

See EVIDENCE. 

Explanation of order passed— 

See BECOED OF INFEBIOR COURT. 
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Express Trust— 

See LIMITATION ACT, 1877, 8. 10. 

Extinotion of Charge— 

See Mortgage. 

Extortion- 

See ABETMENT. 

Extradition Act, 1879 — 

S. y. See J URISDICTION OF CBLMINAE COURT. 

Fact— 

Fiiidiiujs of. See SECOND APPEAIi. 

Under observation of Judge, but not proved. See EVIDENCE. 

Failure to produce evide^uic at hearing. Sec A1*PEA1 j. 

Failure to pay Rent — 

See LANOLOKD AND TENANT. 

False Charge — 

Prosecution for. See SANCTION TO PROSECUTION. 

Family Property— 

Suit bg Lunatic to recover. See HINDU TjAW, INHERITANCE. 

Father-- 

Self -ocif Hired propertg of. Sec HINDU LAW, PARTITION. 

Final Disposal of Suit — 

Sec COSTS. 

Fine — 

See Municipal Consolidation Act, 1876, s. 77. 

Fishery, Right of— 

See Limitation Act, 1877, s. 26 . * 

Foreclosure, Notice of— 

Sec Mortgage. 

Foreign Jurisdiction — 

And K.vtradihnn Art, 1879, s. 9. Sec JURISDICTION OF CRIMINAL COURT. 

Forfeiture- - 

See L.vndlokd and Tenant : Limitation Act, 1871, Schbd. ii. Art. 144. 
Relief against. See BENGAL ACT, VIll OF IpOO, S. {>2. 

Forg^’vg and abctnient of forger g. See P’RAUD. 

Frame of Suit — 

See Parties. 

Fraud — 

Allegation of. See PLAINT. 

Forgerg and abetment — Usituj forged d(ycumcnt — Penal Code, s. 471 — Intention to 
defraud — Infereiu-e of fraud. Where ;ei)cr.soii, in the course of iiu iietioii brought 
against him to gain possession of a property, uses .a forged document for the pur- 
pose of supporting his title, though there may be no necessity for the use of it, such 
a usvr is clearly fraudulent. A general intention to defraud, without the inten- 
tion of causing wrongful gain to one person or wrongful loss bo another, would, if 
proved, be snllicient to support a (jonvietion : and such an intention is a necessary 
inference which the jury should be direct* d to draw, if they arc .satisfied that the 
accused has uttered a forged document .i^. a true one, meaning it to be taken as 
siieh, and knowing it to be forged. 

IN THE MATTER OF DHUNUM KAZEE ... ... ... TX 

Misrepresentation — Kabuliat -Contract of fenaneg. Three plots of land were let 
to A under one kabuliat. A relinquished two plots, but admitted to being in 
liossession of one, alleging that the kabuliat had been obtained by fraud and 
misreprobeiitalioii. 

Held, that as the lease was an entire contract, oue portion only could not be 
repudiated on the ground of fraud : but that, if the tenancy was to bo avoided on 
the ground of fraud, it must bo avoided in toto. 

ANARULL AH SHAIKH V. KOYL.XSH CHUNDER BOSE ... ... VIII 

Full Bench Decision — 

See Review. 

General Clauses Consolidation Act, 1868'- 

s. 2, cl. 6. €ee JURISDICTION. 

6. Sec Limitation Act, 1871, Art. 167. 
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Ohatwal — 

See LIMITATION ACT, 1877, ART*. 139. 

Ghatwali Tenure— 

See JAQHIR : SALE IN EXECUTION OF DECREE. 

Gift- 

See HINDU LAW, GIFT : WILL. 

Ineffectual. See HINDU TjAW, WILL. 

Of interest. See LIMITATION ACT, 1877, SCIIED. II, ART. 123. 

Over of accrued share. See HINDU LAW, WILL. 

Requisites of. See Mahomedan LAW. GIFT. 

To grandson after death of annuitants. See HINDU LAW, W’lLL. 

To unborn person. See HINDU L.\W, Will. 

Void fat' remoteness. See HINDU LAW, WILL. 

OomaBta — 

See Bengal act VIII of 18C9, s. 32. 

' Good Behaviour — 

Securitj/ firr. See APPEAL.IN OUIMINAL C.ASE. ^ 

Goods sold and delivered — 

Suit for. See EVIDENCE (PAROL EVIDENCE). 

Government — 

Effect of partition as against. Sec PARTITION. 

La'nd a-cquired 1)1/ , for jmhlic purposes. See KAHULIAT, CONSTRUcynON OF. 

Revenue. See CONTRIBUTION, SUIT For. 

Securities, contract for sale of — Time bargain — Contract Act ( IX of 1872, ss. 23 
and 30 — Evidence Act {T of 1872), s. 92 — Temler — Readiness and willingness. 

The question whether* an uiiiimbiguous written contract for the sale and purchase 
of Governincut paper is a contract or agreement by wsiy of wager, must be decided 
on the expressed terms of the contract itself, and parol evidence i.s not admissible 
to vary or contradict those terms. Where a contract for the sale and purchase of 
(lovernment paper provides for the delivery of the paper on a subsequent date, it 
is not necessary, in older to sustain an action against the buyer for non-accept- 
ance on the due date, that the plaintifT should have taken the (tovernment paper 
contracted for to the place of business of the defendant and then and thi^ru made 
an actual tender of it. 

JUQGERNATH SEW BUX V. ^AM iV’AL ... ... ... JX 791 

Government Securities — * 

Meaning of “ Negotiating." Sec PRINCIPAL AND AGENT. 

Grandfather’s Estate — 

Sec Hindu Law, Inheritance. 

Grandmother — 

Share of. See HINDU LAW, PARTITION. , 

Grant — 

See Onus Probandi. 

Implied. See EASEMENT. 

7n perpetuity. Sec POTT A. 

Of land. See LANDLORD AND TENANT. 

Ground for transfer - 

See Transfer of Case. 

Grounds of Appeal— 

See Costs. 

Guarantee — 

See Principal and Surety. 

Guardian — 

See Kidnappnig : MAHOMEDAN Law Guardian. 

Act XL of 1858 — Guardian and minor — Relation of manager of joint estate to 
cosharers under age. A co-sharer in ancestral family estate, under the Mitakshara 
law, the co-proprietors being minors, though he may have power to manage the 
estate, is not, in consequence, the guardian of such minors for the purpose of 
binding them by the execution of a bond charging the estate : nor is the eldest 
male member of the family, being of full ago. guardian of such minors for the 
purpose of defending suits brought against them for money advanced in respect 
of the estate, unless he has obtained a certificate of administration under Act XL 
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Guardian — ( continued,) 

of 1858, K. 3. That Act shows that he is not guardian of the minors ; the care of 
whose persons and property (unless taken under the protection of the Court of 
Wards, by s. 2) are subject to the jurisdiction of the Civil Courts. 

DuitGAPRRBAD Keshoperhad Singh ... ... ... VIII 66C 

Ajyplication for c.vPcution by. See LIMITATION ACT, 1877, S. 7. 

Appointment oj — See IMA.TORITY ACT, 1875, S. 3. 

Mhwr plaintiff ‘Cyuardian iid litam — Act XL of 1858, a. 8. A Mahomedan creat- 
ed VLWuiif of all his property, and appointed his minor grandson mutwali, provid- 
ing that, during the minority, th" property should be managed by the minor’s 
father. Tn execution of a decree against the minor’s father, the endowed property 
was attached and sold. In a suit by the minor through his sister, as guardian, to 
recover possession of the property, in which suit the sister was not made guardian 
ad litem by an ord(ir of (’ourt, luit was allowed to sue by the District Judge. 

Held, that the suit was maintainable as framed. 

LUCHMIPUT SlNOH r. AMIR ALUM ... ... ... IX 17G 

Herjistration of, as proprietor of shares See PRESIDENCY BANKS A(’T, 187fi, S. 4. 

Guardianship — 

Of illegitimate child.-'Scc KIDNAPPING. 

Hathohitta. 

See &rAMP ACT, 187‘J, SHED. I, CL. 1. 

Heir of deceased Mahomedan — 

Suit by creditor ayainsf—^co MAHOMEDAN LAW, DEBTS. 

Hi^h Court -- 

Charter Act, s. 14. See CHIEF JUSTKHO, POWER OF. » 

Circular No, 4, 1881. See I'AYMENT INTO COURT. 

Jurisdiction of. See REVISION. 

J*ower of. Stio REVISION : SE(JOND Al’PEAL. 

Tn set aside conviction on trial improiwily oru/inated. Sec CRIMINAL PROCE- 
DURE CODE, 1872, S. M\). 

Hi^h Courts Criminal Procedure Act, 1875 ~ 

%s. 14 and 147 — Commitment, application to quash — 24 and 25 Viet., c, 104, ss. 18 
and 15. The words ** or other procec'ding” in s. 147 1876, do not in- 

clude a commitineni, and an application to have a coiumitiuent quashed can be 
entertained under the provisions of that section. Applications under s. 14 of that 
Act must be disposed of by the High Court in the exercise of its Ordinary Original 
Criminal Jurisdiction. 

Charoo CHUNDER Mullick r. The Empress ... ... IX 397 

s. /d— See Commission in Criminal case. 

Hindu inhabitants of Calcutta- - 

Suitx betn-een. Sco LANDLOUD AND TKNANT. 

Hindu Law— 

See COMI'UOMISK OI’ FAMILY DiSl’UTK. TMANSFEK OF PBOrERTY. 

Adoption — Termination of authority to adopt — Succession of adopted smi to colla- 
terals in gntra not that of father hi adoptiim. An irisirumont of permission 
(auumati patra) to a Hindu wife tc* adopt should she be left a widow, provided 
that “ dattaka (adopted) son shall be entitle*! to })orform your and my shradh 
and that of our ancestors, and to succeed to the property.” The husband and 
wife had a son born, who survived his father, succeeded to the property, and died 
before his mother, leaving a widow, who, as heir, took possession of it for her 
widow’s estate. The mother then professed to exercise the above power, and in 
the suit arising thereupon —Afussamut Bhoohunmoyee Dehia v. RamMshore 
Acharj Chowdhry — It was decided that the son’s widow, having acquired a vested 
interest, a new heir could not be so substituted for her. 

Held, that although such a substitution might have been disallowed without the 
adoption being held invalid for all other purposes, the above decision had deter- 
mined that, upon the vesting of the estate ui the widow, the power of adoption 
was incapable of execution, and was at an end ; and that this would have been 
the conclusion if the question of tht* validity of the power had been raised 
without any previous decision upon it. 

An adopted sots occupies the same position in t'ho family of the adopter as natural- 
born son, except in a few instances, which arc accurately defined both in the 
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Hindu Law — (continued,) 

Datttika Chandrika and Dnttaka Mimansa, governing authorities in the Bengal 
school. 

An adopted son succeeds not only lineall\ . hut collaterally to the inheritance of his 
relations by adoption. 

Sumblioochnmler Ciu}wdhrii v. Narnini Dibeh reforred to .ind followed. 

Held in this case, that the adopted son of tht» maternal grandfather of the deceased, 
though the gotra into which he was adopted was not the same as the latter’s, was 
an heir nearer to him than such maternal grandfather’s grandnephew. 

Padmakumari Deri Chowdhrant r. The Cot ftr or Wards ... VIII 302 

Adoption — Sitniilfaneoits adoption. A simultanc^ms adoption is not valid 
according to Hindu Law. The iidoption of one son alone is actually and 
in itself wholly sufficient to satisfy the purpose of the law ; the adoption of two 
is not within the scope of the power of adoption, and where such a thing is attempt- 
ed, neither of the children is the legally adopted son of the deei'ascd, although 
the ceremonies of adoption may have been performed as rcg.-irds eaeli and also at 
the same time. ^ 

OYANENDRO CHUNDER LAHTRT r. IvALLA PAHAR HAJEE * ... TX .'iO 

Alienation- Civil Procedure Code, s. ‘2ft3. 

Alienation by father — Mitakshara— Joint family Sale in ej-enition of money-decree 
against father of Mitakshara family. The mere fact of a decree bei ng passed against 
tile father only of a joint family governed by the Mitakshara law will not lead neces- 
sarily to the conclusion that what was sold in execution of that decree is only the 
father’s interest in the joint family in-opcrt\. Notwithstanding the deeroe being 
against the father only under certain circumstances, there may be a valid sale of 
a joint property l)olonging to the family in execution thereof. In execution of two 
money -decrees against •A alone, the right, title and interest of A in certain joint 
family propca’ty was sold, and the entire share of the joint famii\ w;is taken 
possession of by the auction -purchasers. In a suit by the minor son and 
the wife of A, who with A constituted a joint family governed by the Mitak- 
shara law to recover possession of their sharf*s in the propertv sold, held that, 
although the plaintiffs wore not parties to the decrees, in ox(‘cution of whi(“h the 
sales took place, the iri(*re fact of A being sued alone was not sullicieiit to justify 
the finding that only his right, title and intercht passed under the sales, and th.il 
as the facts of the case showed that the decrees were passed with reference to trans- 
actions which clcarlv concerifed the*joiut f.amily, the whole of the share of the 
joint family in the properties sold passed to the auction-purchaser, the plainttffs 
liaviiig failed to show that the debts, which were the foundation of the decrees in 
execution of which the sales >vere held, were <*ontracte(l for immoral purposes. 

Umbica Prosrul Teirary v. Ram Sahay imll, and J*onnnjgKi Pillai v. /‘a/)pnayyangai\ 
followed; llamjihul Singh v. Deg Narain Singh, dissented from. 

SHKO PROHHAD r. JUN(J BAHADOOU ... ... ... I-X 389 

Alienation — Joint family pro/ietty —Mifaksluira — Decree against the father of a joint 
family for lauful debts — Sale of the whole joint estate in e.re( ation of decree against 
one co-sharer. A, a judgment-creditor, having obtained a dccrcn* against H, tjie 
father of a joint Hindu family governed by the Mitakshara law, in a suit to which 
the sons of B were not parties, but in which it was proved that the debt had been 
incurred for lawful purposes, proceeded to execute his decree In attaching and 
selling the joint family property. Thereupon the sons eaih(i in and objected to 
their interest in the property being sold iii execution of a decree in a suit to which 
they were not parties, and, on their objection being disallowed, tiled a suit against 
A and B to have it declared that their intenjst in the property w.is not liable to be 
sold to satisfy the decree. Held, that the debt in respect of which the decree had 
been passed having been contracted for lawdul purposes, the judgment-creditor was 
entitled to execute his decree against the whole of the joint family property. 

Held also, that the ruling in the ease of Dcendynl Jjal Jngdeep Narain Singh 
had no application to the facts of this ea.se. 

Ramdut Sing v. mahe'ndek Prasad ... ... IX 462 

Alienation — Mitakshara law — Ancestral jrroperty — Highi of mortgagee to sell. 

A Hindu, governed by the ^litakshara law, mortgaged certain property 
to the plaintiffs. In a suit to recover the money due under the mortgage, 
and for a sale of the property, brought agahist the mortgagor, his four sons, and 
the pnrr-haserof the mortgagor’s right and interest at an execution-sale, the lower 
Court gave the plaintiffs a decree against the mortgagor alone, hold^g that no 
necessity for the loan had boon proved ; hut did not decide whether the property 
4 CAti.— / • • 
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Hindu* Law — (continurd.) 

was tho Ki‘lf-acniiir<*(l property of the mortgagor or aiicostral property. The High 
(Joiirt remaiuh'd the case for the trial t»f an issue upon this point. The lower 
Court found that the property was aneestral, and affirmed the original decree. 

Held, that, assuming the property in dispute was aiu;estral, and that the mortgage 
was not valid against the sons, the ])laintif!s were still entitled to recover the debt 
by the sale. of the property of the father and the s<jns, because. supi)osing that the 
debt was contractcsl for personal )»urposcs of the father, still the ancestral pro- 
perty ill the hands of the sons was liable for the dt-bt, it being not proved to have 
been contracted hir immoral purposes. 

LnehmHu Dnsa v. (liridhiir iUuuvdhnj follow'ed. 

(lUNGA PKOSAH r. A.IUDHIX PKRSHAI) SlNGTT ... ... VIll 131 

Aliennthm — MitaUsham fjtur - Mortfintje luf sons- of an insane person — finlc in 
v.vecntion of decree — SuU hy amnniitee to rernrer /wssessjon — J‘nrchaser, /lights 
of. Although a coparcener in a .Mitakshara fannh has a right (in a suit piliiJerly 
framed for that purpose) to recover the whole propertv from an execution-pur- 
chaser, subject to the right of the latter t(j ha\e tile share and interest of the 
debtor asi.'ertaiiusl by partition, \et this rule will not be ap])licablc where tho 
suit is brought bv a person who has become insane siibso(|Uent to his birth, 
inasmeuh as no decree could be passed in his favour which could contemplate a 
partition between himself and the jmrehaser of the interest of his coparceners. 

UAM SAHYI: IIJIUKKL T r. LALliA 1. Vli.Il SAHYK ... ... ,VH1 

Alienation — Mitakshara Joint family trade — Alienation of nnres! rat property by some 
of the members of the family Interest of atiult smi n(fec/cdby sale in ej eention of a 
decree against his fathei - - I ‘at ties to sail. A fainih . governed by Mitakshara law, 
carrying on trade in the names of some of its meinbi'rs, hayifig become indebted 
to tho di'fendants in a large amount in respect of advances made for the purposes 
of tho trade, some of the head members of tlu' famil> executed a bond in favour 
of tho defendants for the amount due, and hypothecated ct*rtain family properties 
which stood in their names as collateral securiU therefor. 'Pho amount not having 
been paid on the due date, the defendants lirought a suit on the bond against the 
persons w lio had cxi'cuted it, and obtained a decree which, however, did not direct 
that the properties Iin potheen ted should be sold. In execution of that decree the 
interest of the jndgnient-debtorsin the. hypothecated properties, and in other famih 
properties, w’ero sold , and wiu’c purchased bv the^ efendaiits, who, subscq^ucntly , under 
their purchase, obtained possession of the shares of the judgment-debtorsand of those 
of their sons. 'Phe decree not having been satisfied by thoso sales, the defendants 
brought a suit against the remaining head members of the family to have it 
declared that tlmir interests in the familv ]n’op<‘rties w’cre liable to satisfy the 
decree, and that suit also was decreed. Under the last decree the interests in tho 
family properties of tho judgnu-iit-debtors under that decree were sold, and were 
purchased b\ the defendants who snbse<|nently obtained possession of the shares 
of those Judgment-debtors and of the khares i>f their sons. Some of the sons of 
the Judgimait-debtors in both decrees wt're adult at the time when the 
suits were instituted. In suits brought, many >cars after the sales, by members 
of the family who had not beiui ]iarties to the prc\ ions suits, to recover their .shares 
in the family properties, held, that the interests of all the monibors of tho family 
had passed on the sales. J*er ^llTTEK, J.- -There is no distinction in principle 
liotweeii tho case of an atiult son and that of a minor son as regards a son’s interest 
in ancestral propertv being liable to pa--^ «»n a sale of sueh property in execution of 
a decree against his father oiil> ; hut if an adult son proves that he would have 
been able to save the pro])erty l)vp.i\iug off the debt out of his private funds, if he 
had been a party to the suit, giacre, whether he should not he allc’ved to have the 
sale set aside on payment of the di'bt due under the decree. A son’s interest may 
pass on a sale of ancestral property in ev(*cution of a money-decree against his 
father, hut whether it does or does not pass w'ill have to be determined by the cir- 
cumstances of each ease. Delay in bringing proceedings to impeach sales is :i 
matter for consideration in determining what interests pass on the sale. 

Baso koork r. Hurry l).\ss ... ... ... ... IX 495 

Alienation- -Mitakshara I^ir — Ancestral property — Sale of joint family property — 

Debts letially rontraeted by father — Sale in e.recution of decree. There is no 
foundation either in the IVTitaksliara Imv itself, or in any decisions passed by tho 
Judicial Committee, for the broad proposition that in all ca.ses under a sale in 
execution of a money-decree against tlie fatlu i in a joint family, consisting of a 
father and sons, whether adults or minors, nothing but tho father’s share passes, 

€ 
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Hindu Law — (continued.) , 

The result of au examination of the loading casos on the subject is, that, in each 
such ease, the question as to what was sold in execution must be first determined 
(the mere circumstance that a decn.c was obtained against the father alone is not 
conclusive upon the point) ; and it should further be eiKiuired whether the father 
was sued in his representative capacity or not, and if not so sued, then whether 
the sons are entitled to set aside the sale qiu't their shares. 

The decision of the Privy Council in Devn Dufial hall v. Jiujiiccfi Xnrain Siiujh in 
no way conflicts with the principle laid down in the case of Miiddun Thahoor v. 
Kanio Lnll. 

UiMEICA PUOSAl) TKWAKY V. BAM SAH VY LMA. ... ... VlIT 

Alienation — Mitnksliant Jjmr —AnrCHtral pro^HTti/ — Sale or oityrlijmic of joint 
famihj in'Oiicrtji — suit bij son to recover jHtssession of share -Liniitnhon- -Vnr ties 
— Right of 2 )urchaser at twecutton-sale. A suit by a Ifiiidu governed by the ^fitak- 
shara law, to recover possession of propcrt\ sold during his miiJorit\ by his father, 
is within time if brought within three years after he attains the age of twent}- 
onc. , 

A father governed liy the i\Jitakshara law may alienate the family property to 
discharge debts incurred by him hn* purposes not illegal or immoral. If the son 
seeks to set aside such alienation as to his own interest, he will ha\e to show that 
the purposes of the alienation were illegal or immoriil. 

If the son, being adult, has jmiied in the convex .nice, or led the alienee by his con- 
duct to suppose that he assented to the alienation, ho xvill be estopped from 
disputing its validity. These propositions apply to a mortgage, so as to place the 
purchaser at an execution-sale under a decree upon the mortgage- l>ond in the 
position of an ii lienee, by private sale. 

Tf the son has been a party to the suit in which the decree upon the mortgage-bond 
was obtained, he is eomduded ; but if he has not been a p.irtv to the suit, he is not 
concluded, hut must show that the original debt xvas contriicted for illegal or 
immoral purpost's, in order to recover his share of the property from the purchaser. 
Where the father has neither aliened nor mortg.iged the family iiroporty, but it is 
sought by suit to make that property liable to satisfy a debt incurred bx the 
father, the son, as xvnll as the father, must lie a part> to the suit. 

When the creditor sues the, f.ither alone for a d<‘bt coiitr.u ted In him alone, and in 
execution sells the right, titlef and iftteri‘st of the father onlx, the purehasor at 
this sale does not take the sou’s iiiteri'st. • 

RAMPHUL SlN<JH r. I)K(rNAliAlN SlNdtr ... ... ... VUl 

Contract — Debtor and creditor — Damdafstt — Interest in ncess oj princiiKd. Sinee 
the passing of Act XXVIIT of 1.S5.0, a Jliudii eieditor m.iy elaiin from his Hindu 
debtor interest in excess of the prineipal sum lent, should siieh interest have 
accrued. The rule of laxv prohibiting Mm reeoxery of interest in extu'ss of the 
principal sum lent was in force in tlu’ Mofiissil t>f Bengal not as a ])rovision of 
ILindu law, but as a statutorx rule introdneed by Regulation XV of 17'.13, and 
embracing all persons coiiLraeling in the mofnssil.* 

SBIUYA NAKAIN SlNdH r. SIKDHAIIY LALI. ... ... ... TX 

Contt act -'Interest c-rcceding in inciital — Suits bciuwen Ifindus in Mofussil — Act 
XXyjlI of ISbb, s. 2. In suits between Hindus in the .Mofussil interest exceeding 
the princiiial ma> be awarded. 

HET NAIt.VlN SiNiar r. RAM I)B1N SINGII ... ... ... IX 

Citatvm- ‘Alienation of impartible estate -‘Surression to raj. ImparLibilitx of an 
inheritance does not, as a matter of laxv, render it inalienable. 

The owner of an estate x\hich descends as an impartible iuhcriLaiicc is not. In 
reason of its iiupartibility, restricted to making grants or gifts eimring onl> for 
his own life. The power of alienation resting uiion the general law, iiialieiiability, 
if cxistting, must depend, upon family custom in this respect, and of such custom 
proof is rcc[uircd. 

Anund Lnl Singh Deo v. Mnharaj Dhcraj (Itini Xarain Deo followed. 

Ill the case of a titular raj, of which the lately deeeasod Raja had made a mokui'ari 
patta, or grant in perpetuity, of part of the zamindari lands thereto lielojjging, in 
favour of a younger son, it xv^as found, thaf the only custom proved xvas. that the 
raj estate desconded to the eldest son to the e,xelusion of the other sons, and tliat 
there was no proof of a custom proli limiting .such an alieiiatioii as that made by the 
grant. 
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Hindu Law — (continuad.) 

Held^ that the mokurari grant was not in v.i Ini a ted by reason of the raj estate being 
by custom impartible. 

RA.IA UDAYA ADITYA UtlU D. .lADAl* LATj ADITVA DKU ... ... Vlll 

Kiidoumicnt — Sttcccssinn tn the iiianaijcmcnl of a reliqioiis endowment, ns sebait — 
Usarje of the instituhun. On a < laim to ^ni cfcd to the management, as sebait, of a 
religious institution endowed with property, it was contended that in the 
absence of prescribed rule, or of I'.stabiishcd usage, succession took place according 
to the ordinary rules ot the Hindu law of iiihoritaiice, where the .sebait led a family 
life. Held that, whore owing to tin; absence of documentary or other direct 
evidence, it docs not appear what rule of succc*ssion has Ixjcii laid down by the 
endower, it must lK^ proved bv c;vido)K‘e what is the usage. In the present instance 
the usage did not support the claim ; and, upon tin; t'vidence, the claimant, who 
was out of possession, failed to make a title. 

JANOKI DKBI r. GOPAL .VCHVK.IIA GOSWAMl ... ... ... IX 

Gift — Husband and irife -ImmovettUe proftertif. ft is not necessary in Hindu law, 
in order that .i wife should take an absolute estate in immoveable property under a 
deed of gift fn rn hoi* husband, that the gift should be made with such words of 
limitation as are ordinarily used to convey an i^.stateof inheritance. The intention 
of the husband may be; expressed in other wa>s, and is a matter of construction 
incrclv. Kotnij Heharff iJhiir v. Prein ('hand J)utt, distinguished. 

RAM JJARAIN Sing r. ^KARAY HIIUGITT ... ... ... IX 

Gijt— Possession retained bif donor -Transfer of imssession —SunibolicaL trnnsf&r. A 
gift by a Hindu, uuacc('mpanicd either by jiossession on the part of the donee or 
any symbolical act, such as Ininding over doeinnonts of title, or permitting the 
donee to receive rents, is not in itself a valid transaction, even though the deed 
of gift be legistered. ^ 

D.VOAl DABl'lK /•. :M0THUKA NATII CII X TTOPADHYA ... ... IX 

Inheritance — fJemjal school of Htwhi law — Sapinda — lirother's dnntjhter\s son. 
According to the Rengal School of Hiiidn law a brother’s daughter’s son is a 
.sapiuda, and is, therefore, a preferable heir to the great-gveat-great-grandfathor’s 
grcat'gre.it •great-grandson. 

DlGUMBEll ROY CHOWDHHY r. MOTl LAL BUNDOPADIIYA ... IX 

Inheritance -Pvngal school -Oblatnnis. altering of. According to the Bengal sehool 
of law, inheritanec goes to him who offers oblations to the deceased, or to ancestors 
of the deceased, in which oblation the deceased woifld participate. Where more 
thaii one person otters such oblations, succession goes to him who offers oblations 
to the father of the doec.ised, .uid an heir who oilers such an oblation, will bo 
preferred to an heir who otters olilations to the grandfather and great grandfather 
of the deceased. 

pjiAN Nath Shuma Jowabdau r. Suiihgt Chundra Bhutt.acharjee VIII 
Inheritance — Descent (f lands tntrehnsed hj/ icidon' out of income (flife estate. Tjand 
purchased b\ a Hindu widow with mouc\ derived from the income of her life- 
estate passes, when undisposed ol In her, to the heirs of her husband as an inere- 
niciit to the estate, and not to hyr heirs as property over which .she had absolute 
control. 

ANUNB CHPNDKA ^lUNDirii r. NlLTvfONY JorRDAU ... ... IX 

Inhcntame — K.irlusiou J,om inheritance fnsa n it ff -Partition. It is not necessary 
th.it niadncs.H nr insanity should be congenital to disqualify a person from 
inheritance ; .i i-oparcener, tluTefnro, wlm has become insane whilst in pos.sessioii 
will lose his share on partition. 

RAM SAHYi: BHUKKUT r. IjVM.A HAI..TI SAHVK ... ... Vlll 

Inheritance — Mitalcsharafamilfi - Suit bit lunatic father to recover ft .nihj pntperty — 
Disabilitit to sue. A lunatic, a member <»f a joint Mitakshara family, cannot sue 
to recover propt*rty belonging to the joint tanuly, he being, under the JNlitakshara 
law, di.sqiuililied from inhcntame), and therefore entitled to no share or partition 
in the property, but only to maintenance. 

Ram SooNDKR Roy t.'Ram S.VHYE Bhugut ... ... ... VIIT 

Inheritance- Mitahshara — Daiuihterdn-lnw. Under the ^litakshara and usages 
obtainin ; in thcdistri(;t of Behar a daughter-in -law, whose husband has predeceased 
his father, is not in the line of heirs of her Uither-in-law. }*er MiTTElt, J. — A 
danghter-in-law, not being a joint owner with her father-in-law, cannot after his 
death take his estate by right of surviv’orship. 

AN.\NDA BJBEK r. No'wNIT L.VL ... ... ... ... IX... 

InhertMnce — ^ilitakshara — Sister — Male got raja sapindas — Stridhan. According to 
the LIitaks]^ara law a bister is not in the line of heirs, and is not entitled to 


PAGE 


199 


76G 


830 


854 


563 


160 


758 


149 


919 


315 



INDEX. 


xlv 


Hindu Law — (continued.) 

bucceed in preference to mule gutrajii sapiudus. Nor docs un estate inherited by 
a female become her stridhaii. Such estate on her death goes to the heirs of the 
last male heir, and not to the heir of her separate property. 

JULLESSUIt KOOER t’. UGOUR ROY ... ... ... ... TX 726 

Inheritance — Sncc4:s3ion bt/ dau/jhtcr before her marriaqe — Suhacqitenf marriage and 
birth of son — Death of sin'h daughter — Succession of married sister. On the death 
of a daughter, who had succced('.d before her marriage to her father’s CMtato, to the 
exclusion of her married sister, the estate so inherited liy her devolves upon her 
married sister, who has, or is likely to have, mal» ^sue, and not upon her own 
son. 

TINUMONI DASI w. NIRARUN CmiNDKB CrlJPTA ... ... TX 154 

Inheritance — Siicce.'isiunof adopted son of one iUt lighter and natural son of another — 
Grandfather's estate. The adopted son ol one daughter shares (Mpially with the 
natural son of another daughter in the inheritance left by his maternal grand- 
father. Unia Snnker Moitro v. Kali Komid Mozunular followed. 

SURJOKANT NUNDI r. MOHKSH CHIJNDEU DL’TT ... ... TX 70 

Joint familg — Joint property y suit to rccover--Onus probanifi — Limitation Jc/, 

1877, 127, 144. The plaintiff sued fora share in certain piDpertx un the 

allegation that his ancestor K and the defendants’ ancestor U were iiUjriiic 
brothers who, while they were living in coinmcnsality, purchased tlio property in 
question with their joint funds in the name of R ; and that subsequently K left 
his home, and then his daughter, the plaintiff’s mother, enjoyed the property 
jointly with R until her death, when the plaintiff siiceccding to his right and 
interest applied to have his iiaiiic registered as a joint proprietor, but his applica- 
tion was refu.sed ; hcncc this suit. The defence was that R bought the property 
in question with his o\Vn funds .ifter he and his brother K had separated ; that 
Radha jSIohun, aiiid afterwards the defendants, had been in exclusive possession for 
more than twelve years; and that the suit was barred oy limitation. Held 
(reversing the judgment of b^IBLD, J.) that the onus wars on the plaintiff to prove 
that the property wais joint property. Before ai plaintiff can bring his case within 
Art. 127 of schedule II of the Limitation Act, 1H77, it is incumljcnt on him to 
show that the propc^y in which ho seeks tc recover a share is ‘‘ joint property.” 

Obhoy Churn Ghose r. gobind chunder Dey ... ... IX 237 

Joint family — Separation of one member of family ^ effect of. The separation of one 
meiiiber of a joint Hindu famiiy doe^#not necessarily croaito a sc'paraition between 
the other members, nor caiusc the general disruption of the faimily. Jiadha i'hmni 
Dass V. Kripa Sindhu DasSy dissented from. 

UPENDRA NARAIN MYTI v. GOPEE NATII BEHA ... ... IX 817 

Partition — Bengal school of Hindu law — IKcvZow ’s estate — Joint iridoics — Alienation 
-Purchaser from Hindu iridoir. Where a Hindu governed by the Bengal school 
of Hindu liiw dies intestate leaiving two widows his only lieirs him surviving, 
either of those widows may sell her interest jn her deceased luisl)a\nd’s property, 
and the piirclniscr thereof is eiitith'd to enforce ai p.irtition ais against the other 
widow. The partition, if decreed, should he effected in such a wai\ as would in)t 
he detrimental to the future interests of the reversioners. , 

JANOKI Nath MUKHOPADHYA r. :RrOTHlJUANATH :MlTKllOPAnH\A ... IX 680 ^ 
partition — Mitakshara law— Amrsfral projterty — Wife's share on partition. Under 
the Ylitakshara law. where partition of aiieestral property takf's plai-o Iwtwcen :i 
father and a son, the wife of the father is entitled to a share. 

Mnhabecr Persad v. Uamyad Singhy Laljee Siiujh v. Jiaicoomnr Siwfh, Jodiumalh 
Dey Sircar v. Brojonath Dey Sircar, and Pursid Naratn Singh v. JiuiuHiman 
Sahay followc<l . 

SUMRUN TllAKOOR iJ. CllUNDERl\tUN MLSSER ... ... ... VTTI 17 

Partition — Mitakshara law — Share of gramhnolher — Sclf~acguitcil pro^ierty of father 
on partition. Under the Mitakshara law, a grandmother, cm partition, is entitled 
to a share in the joint family property. 

Semble. — The rule of law, to he found in the 2nd Vol. of Vyivastha Chandrika, 
pp. 366-850, which lays down that, when the father makes the partition of his own 
choice, his mother is not entitled to a share, is intended to apply only to the self- 
acquired property of the father. 

Badri Boy v. bhugwat narain Dobey ... ... viil 041) 

Partition — Mithila school — Partition of share of minor — Unman ied daughter's 
share — Suit by mother and minor children fur partition — Malversation . A suit 
cannot be brought by or ou behalf of a minor to enforce partition unless on the 
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fijruiiiid of iiuilvursiitioii, or some tjthi.T rircumstaiiciis which make ft for his interest 
that his share; should be set aside and secured for him. 

Property sufticient to defray the cxpciisi*s the nuptials should bo given to un- 
married daughters. 

According to the leading authorities of the MitaksJi.ira school, both mother and 
step-mother are ecpial sharers .vitli the sons. 

DAMOODUU MISSKR r. SKNAIU TTY MlSKAlN ... ... Vill 537 

Ueversunicr — Declaratonj flccire, sitii for - llV/.s/e 5// Hindu tvidow — Suit to set 
aside compromise bij Jfindu iridorr. Where the next reversioner after a Hindu 
widow sues, during the. lifetime of the widow, for a declaration that a compromiKc 
made by her is not binding on him, it is no snilicieiit ground for refusing the, 
declaration that the plaintitT ma\ not snctteed for many years to the possession of 
the property, or that sonic of the propc^rty is of a pi;risliab1e nature. 

Upendka Nahain Myt[ r. (rOPEi: Nath Hkha ... ... ix Hi7 

Wiftow — Poirer of adopt inn — ffitsbrnid's estate, share o/’. A Hindu gave a 
power of adoption to his wife, direr-ting that so long as the wife should live she 
should remain in posA^ssion of all his properU , moveable and immoveable, ancestral 
as well as sclf-.iet|uired. 

Held, that the widow took a life-inti*re.‘>t in her deceast'd hnsb.ind’s property with 
remainder to the adopted srin. 

MussamuJ Bhaffbatti Dace v. ilunedhni Bholanath Tliahour followed. 

BEPIN BEHARI BUNDOPAUHYA r. BUO.IO Nath ^lOOKllOPADHYA ... • VlIT 357 

[Vill, construction of — (hft iiwftcciital so far as it 4lepn.rfs from the lair of inheritance 
— Gift over of accrued share. A gift In will, attempting to exclude the legal 
(;oursG of inheritaiiee, is only elTeetual, in favour of such perjjon as can bake, to the 
extent to which the will is consistent with the Hindu lay/. And it is a distinct 
departure from that law to restrict the onler of succes.-*ion bo males excluding 
fomales. 

A testator gave, by his will to three .sons of his brother certain estates “ for payment 
of the expenses of their pious acts.” He also directed as follows : “ The said 

three nephew's shall hold possc.ssion of the above in e<jual sliarcs, and shall pay the 
(Toverument revenue of tlie same into the Collectorate. They !?hall have no right 
to alienate the same by gift or sale, but they, their sons, grandsons, and their des- 
cendants in the male line shall enju> the same, and shall perform acts of pictv as 
thtiv respectively sh.ill think tit for the spiritmA wclfai^ of our anc(;stors. Tf aiiv die 
witttout leaving a male child, which (lod forbid, then his share shall devolve on the 
surviving ncplicws, and their male descendants, and uf)t on their other htirs.” 

In a suit between the survivor of the three; nephews and the testator’s heir, hebf, 
that the atti;mpt to alter the legal course of inheritance failed, and that the estate 
taken under the above clause was only for life. 

The gift over of a life estate was I’onipctent ; it being to piwsons alive, and capable of 
taking on the death of the testator, ;fnd to t.-ikeelTcct on the death of a person or 
persons tliiMi alive. 

On the d<;ath of one brother his share went to the two other brothers, and on the 
death of one of the latter his augmented share, made up of his original and accrued 
share, went to the siirvivm\ 

TAROKKSSUR Hoy c . SOSHI SHIKHUREhSHU KOY. SOSHl SHIKIIUHESSUR ROV 
y. TAROKESSUR Roy ... ... ... ... TX 962 

Will — Gift to ijrandsons ajtcr death of annuitants — Veslimj, postponement of-- 
fneonsistent declarations rejected. .\ testator, after charging certain aiiiiiiitics 
and other p<iymciiLs on his estate, gave the whole of his property to his grandsons 
in those wosds : — “ I give the whole of my property to my grandsons ; but 
until those portions of the said property and the monthly stipends which 1 have 
giv'cii to some to enjoy for the natural term of their livi-> shall revert to the estate 
after their deaths, my estate shall not be divided amongst any of my grandsons or 
my great-grandson-;. After all the pciisioiu-rs have died, and after the e.njoymcnt 
of the said pensions and property shall have ceased, the executor’s powers shall be 
annulled, and then my gr.indsons and my grandson’s heirs — that is to say, my 
great-grandsons, —shall be able to divide the wliolcof the property and take their 
father’s sliarcs. *’ 

He. further directed that, for live years i^fter his death, his family should romaiii 
joint, and allowed to his executors Rs. 100 for fa^uilv expenses. 

Held, that th^will contained suflieienfly dir«ei words of present gift to the grand- 
sons, and that the clause in wbuh it was attempted to postpone the enjoyment 

• • 
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in possession, jifid other clauses which directed accumulation, must be 
rejected or disregarded as inconsistent or repugnant. 

Held also, that the fact that the estate was subject to partial trusts or charges did 
not postpone the vesting in possession ; nor would it, even according to English 
law, let in grandsons of the testator born after his death during the continuance of 
the trusts. 

Alanganianjori Dabeew Stninuumi Dahce di.scussed bv PONTIPEX, J. 

Cally Nath Napoh cnownHUY r. ciiunder Nath Naugh Chowdhry VllI 378 

Will -Hiiulu Wills Act {XXI of 1870), ss. ‘2, :l, and ii -Snccessum Act (A' of 18G5), 
ss. 08, 00, ami 101 — (Hft to unborn persons — Hemotenc'- i, (jift void fur. A Hindu 
testator, by his will made in 1H7‘2, provided, that should he never have a son, his 
daughters' sons, when they come to years of discretion, should receive certain 
properties in equal shares ; and he direeteil that, if his daughters have no s(3ns, or 
not be likely to have, sons, then that such of his daughters as should reside in the 

* ancestral family dwelling-house should receive a certain monthly allowance. The 

testator died in 1873, leaving only his daughters him surviving. 

JFelil^ that the will being governed by the Hindu Wills Act, Ihe bequest to the 
daughters’ sons was valid. The rule of coii<trnction laid down in Tut/oie case 
does not apply to wills of Hindus made since the passing of .Act XXI of 1871. 

The words “ enjate any interest, ” in the last proviso to s. 3 of the Hindu Wills 
Act. should be read as referring onh to the estate or interest which can be giv«ui, 
without reference to the further question to whom it can In* given. 

AljANOAMON.rORl DABRK ?*. SONAMONT DAHEE ... ... VIII ir>7 

A gift by will to persons unborn at the 'time of the death of tlu! testator, whether 
made prior or subsequeuth to the passing of the Hindu Wills Act, is void. 

The words “ to create an interest, ” in the fifth proviso to s. 3 of the Hindu Wills 
Act, apply both to the (piantity and quality of the interest created, and in their 
natural and ordinary meaning include the capacity of a donee to take. 

ALANGAMON.TORI DABEE 7 *. SONAMONT DABEE ... ... Vlll G37 

Hindu Widow — 

See Partition. 

Alienation by. See Declaratory decree, suit for: limitation Act, 1877, Art. 141. 

Purchaser from. See Hindu La^', Partftion. 

Sitit by reversiomn' after death of. Sec Jjimitation Act, 1877, Shed, ii, .Art. HI. 

Waste by. See Hindu Law, Reversioner. 

Tri<io 77 ’’.s estate - Conveyance by presumptive heir —Pati Heat ion by iridoir — Effect of 
n'itnesHnq deed on rvfhis of witness — lieversioners — Evidence of consent. During 
the lifetime of a Hindu widow, her son, the then presumptive heir to the pro- 
perty of which she was in possession, coiivc;\ui[l it to purehasers bv detsls to which 
she was not a party. Subsequently she by separate deed ratified ibe conveyances. 

This deed was witnessed by a more remote revcr.sionor. The sun died during the 
lifetime of his mother, and the witness to the deed*of ratification became the mgft 
reversionary heir. Held, in a suit by him afti'u the widow’s death for possession, 
that at the time of the conveyanens the son had a mere contingent reversionary 
interest in expectancy, and that the subsequent ratification bv his mother could 
not operate as a surrender of her estate soastoehange the conveyances, and 
make them enure as ab.snlut(! conveyances, hut could only amount to a conveyance 
of her interest, ffeld also, that the fact that the reversionary liiur witnessed the 
deed of ratification, did not in itself amount to evidence of consent to it on 
his part. 

RAM CHUNDER PODD.AR r. Hart DAH SEN ... ... IX 4G3 

Hindu Wills Act 

See Statute, construction of. . 

s. 2. See will. 

SR. 2, 3, and G. See Hindu Law, Will. 

Horoscope— 

Sec Evidence Act, 1872, s. 32. 

Hundi — 

See Stamp Act, 1879, s. 3. 
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Husband and wife— 

S «!0 Hindu Law, (Jift. 

Husband’s Estate, share in— 

See Hindu Law, Widow. 

Idol, worship of— 

Seo Limitation Act, 1877, Sclied. ii, Art. L*U. 

Illegai Cess— 

See Landlord and Tenant. 

Illegitimate Child - 

(tunrclianship of. See rvidnapping. 

Immoveable Property - 

See Hindu Law, (rift. 

('hnrffcon. See Jurisdiction. 

Debt secured by uwrtijnqe of. Sec* Sale in Kxocution of Deeree. 

Suit to obtain retitf rrspectiwj. See Service of Summons. 

Impartible estate- 

Alienation of. See Hi’iidu fjaw, (Justuni. 

Implied Grant- - 

See Kasonient. 

Imported Liquor— 

Posf^cssion of. Setj Hen«:il Kxj-ise Act. 1878, s. (51. 

Imprisonment — 

hulejinite jX'ru^l of. See Seiitenec. 

Improvements on land — 

See Sale for Arri'.irs of Kevenue. * 

Inoumbranoe — 

See Sale for arrears of nuit. 

Indemnity- 

Bond of. See Principal and Surety. 

Indian Ports Act -- 

s. ‘2‘2. See 'Master and Servant. 

Indigo— 

Cnltimtion of. Sc cs Co-^harers. 

Inference — 

From failure to call irit nesses. Sec Witness. 

Inheritance— 

Absetwe of ironts of. Sec* IVrtta : Seo Hindu law. Inheritance. 

Gift inconsistent irith law of. See Hindu Law, Will. 

Injunction- - 

See Oiininal Proetxlure Code?, 187‘2, s. 518 : Landlord and Tenant ; Minor : Right of suit. 

Insane person — 

SHitJ)i/, to reenrer share of property. Sec Hindu Ijaw, Alienation. 

Insanity— 

See Hindu Law, Inheritance. 

Insolvency 

After-acquired properiit — Purchaser from insolvent who had not obtained his 
dischaye - Purchaser from Official A.s.sigiwe — Rights of parties — Intervention of 
Official Assignee — Adrerse Possession. Subject to the right and claim of the 
Official Assignee, and so long as he docs not interfere, an insolvent, who has not 
obtained his final discharge, has pc^wer with respect to after-acquired property to 
buy and sell and give discharges, and do all other acts which ho could have done 
before his insolvenc}'. 

The possession of such property by an insolvent in .such a position may be adverse 
to the (Official Assignee so as to bar the title of the latter bv lapse of time. 

KRT8TOCOMPL MTTTEK v. SURKSH CHUNDKU DEIi ... VIII 666 

Insolvency- - 

Landlord ''nil Tenant - Sale for arrears of rent — Official Assignee — Beng. Act VIII 
of 1869, ss. 59 and 60 — Insolvent Act, 11 and 1‘2 Hct., c. 21. A decree for arrears 
of rent of an undortenuro was ohtainc*d against n tenant who became an insolventp 
and whose tenure became vested in the Official .\ssignee by virtue of the provisions 
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Insolvenoy — ( continued.) , 

of the Indian Ifi»olvent Act. 11 and 12 Viet., r. 21. An application was made 
under ss. 59 and GO of the Rent Law, Beng. Act \‘I]I of 1809, for an order that 
the tenure should be sold for its own arrears. The Official Assignee objected to 
the sale, and contended that the dccreo-holdcr’s only right was to prove in the 
insolvency for the ainoniit of his debt. Held that, whether the arrears of rent 
became duo before or after the insolvency of the judgment-debtor, the decree 
holder was entitled to sell the tenure in execution of his decree. 

CHUNDER NARAINSINGH r. KlSHEN CHAND(lOLK('HA ... ...IX 855 

Insolvent — 

Decree mjainai. See Sale in Execution of Decree. 

Act 11 a»uZ 12 Vic/., c. 21. Sec Insolvency. 

Instalments— 

Agreement to pay off debt by. See Kistibandi. 

Decree payable by. Sec Execution of Decree. 

Intention — 

Of jiar ties. See Mortgage. 

To defraud. See Fraud. * 

Interest— 

See Decree: Mesne Profits* T*rincipal and Surety : Second .\ppeal. 

In exce.ss of principal. See Hindu Law, Contract. 

In land. • Sec Road Cess Act, 1871. 

JjOSS of. See l^Tesno Profits. 

Of applicant in estate. See i*robate. 

J Penalty — Incren.*ied interest on default of payment — Contract Act IX of 1872, s. 71. 

A mortgage-bond contaij;ied a proviso that in case of default in payment of the 
principal sum, with interest at the rate of one per cent, per mensem on a certain 
day, interest should be pai<l at tlic rate of 2 per cent. ])er mensem from the date 
of the bond. Held, that the stipulation to j>ay increased interest must be con- 
strued as a penal clause. 

MUTHURA PERSAD STNGH V. LlJGGUN KOOER ... ... IX C16 

Proiuissory Note — Default inpayment on due date Enhanced rate of interest-' 
Penalty — D reach of contract — Contract Act, s. 74. Where monew is borrowed 
under a contract for repayment with interest on a certain day, and the contract 
stipulates that if the money ft not pifld at the due date it shall thenceforth carry 
interest at an enhanced rate, such a stipulation is not a penalty, and the eiihandbd 
rate agreed to be paid may bo recovered in its entirety. Mackintosh v. Hunt 
followed ; Bansidhar v. Hu Ali K’han, considered. 

Mackintosh v. crow, and mackintosh v. gore ... ... ix G89 

Interlocutory order — 

In criminal matters, finality of. See Chitf Justice, Power of. 

Intervenor — 

See Res judicata. 

In rent suit. See Estoppel. • • 

Irregularities — 

In admission of evidence. See Criminal Proceedings. 

In procedure. Sec Criminal Proceedings. 

Irregularity in Sale— 

See Sale for Arrears of Rent : Sale for .Arrears of Revenue : S.ile in Execution of 
Decree. 

Issues, point not raised in — 

Seo Variance between pleading and proof. 

Jaghir — 

Inclusion of Jaghir lands • in area of settled Zamindari — Ghatirali tenure 
— Reg. XXIX of 1874 — Liability to attachment and sale. In the area of a 
zamindari wore included at the Permanent Settlement the mauzas which made up 
the mehal of a jaghir, the succession to which was subject to the .sanction of 
Government, the jaghirdar being bound to render public services. One-third of 
the revenue assessed upon the jaghir mehal ^as retained by the jaghirdar, forming 
no part of the zamindari assets on which the jama of the latter was fixed. Held, 
that whether this jaghir was a ghatwalf tciiiu*e or not, within the meaming of the 
term as applied in Beg. XXIX of 1814 (the zamindari being Pachit, adjoining, 

4 CAL.^ • * 
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and at one time included in Birbhum) the jaghir was analogous to ‘such tenure as 
described in the preamble to the Regulation. Held also, that the nature of the 
tenure had not been altered by the Permanent Settlement, after which the services 
due by the jaghirdar remained, as before, public services, and continued to bo due 
to the Government. That the zamindar became entitled only to the rent, or. 
revenue, which was previously due to the Government, and in respect of which he 
>vas assessed, and did not become entitled to the services in respect whereof the 
one-third of the rent or revenue was allowed as compensation to the jaghirdar. That 
the jaghir, though hereditary, was not subject to the ordinary rules of inheritance 
according to the Hindu or the ^Tahomedan law, but was held upon the condition of 
approval of the heir by the Govern nient. Thus were precluded both division of 
jaghir mehal upon the death of the holder, and alienation during his life. It 
followed that the jaghir mehal was not liable to attachment and sale in execution 
of a decree against the father and predecessor in estate of a jaghirdar, so approved, 
as assets by descent in the possession of the latter. Baja Lelaninui Binffh v. 
The (iovenimejit of Beufjnl followed. 

Nilmont Singh Dkg r. hakkanath Singh and The Seckktary of State 
FOR India ... ... ... ... ... IX 

Jaghir tenure- 

See Onus Prohand i. 

Jalkar— 

Sei- Road Crss Act, 1S71. 

Jama-Wasil-Baki — 

See Plaint. 

Joinder of Charges— 

Offences of the smiie kind committed inresitect of different persons — Criminal Proce^ 
dure Code (Act X of 187‘2), s.s. 4.5‘2, 458, and 455. Where an accused was 
charged under one charge including four counts, rij'., — (1) house breaking by 
night with intent to commit theft in the house of A ; (‘2), theft from the same 
.house ; (3) house breaking by night with a like intent in the house of B ; (4) theft 
from that house ; and where he pleaded guilty to the first and third charges, 
held, that the case was within the terms of s. 453, and that the words “ offences 
of the same kind arc not to lie limited by the explanation to that section, but 
include a case like this, where a man has within a year committed two offences 
of house breaking. Jfeld also, that the word “ offences of the same kind ” are not 
limited to offences against the same person. Per Ftedd, J. — The explanation to 
s. 453 must he understood as extending and not as limiting the meaning of that 
section. Per MORRIS, J. — Care should be taken that accused persons are not preju- 
diced by charges being joini’d, and the Court should at all times be anxious to 
lend a willing ear to any application upon their behalf for separation of charges, 
and for separate trials upon separate charges. Empress v. Murari dissented from. 
Manu MiYA V. THE Empress ... ... ... ... IX 

Joint — 

Acqtiisition. See Mahomedan Law. 

Darpatnidars. Sec Sale for Arrears of Kent. 

Decree. See Contribution, suit for : Execution of Decree : Limitation Act, 1877, 
Art. 17J). 

Decree-holders. Sec Execution of Decree. 

Decree, Money paid in satisfaction of. See Small Cause Court, Jurisdiction of. 

Family. See Hindu Law, Alienation : Hindu Law, Joint family : Mahomedan Law. 

Family liability of sluires of members. See Costs. 

Family property. Sale or mmUfoye of. See Hindu Law, Alienation. 

Family Property, suit to recover. Sec Hindu Law, Joint family. 

Family trade. See Hindu Law, Alienation. 

Oieners, adverse posse.ssion betireen. Sec Possession. 

Privperty. See Co-shares. 

Widows. Sec Hindu Law, Partition. 

Judge, duty of, when charging jury— 

See Criminal Proceedings. 
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Judgment — 

See Letters Patent* 1865, cl. 15. 

Debtor, dutif of. Sec Decree. 

Of acquittal, witJidrawal of pardon qranlcd to approver after. Scjc Criminal l*roccdurc 
Code, 187‘2, s. 349. 

Judicature Act — 

Order XVI, rules 3 aiul 0. Sec ParLic.s. 

Judicial Olfleer — 

Protection of. Sec Liability of public servant. 

Jurisdiction— 

Sec Act XX of 1863, s. 14 : Cause of Action : Execution of Decree : l^robatc. 

Appeal — Revision — Offence counnitted out of RritisJi India, The High Court has no 
power, either by way of appeal or revision, to interfere with a sentence passed by 
the Superintendent of the Tributary Ah'hals when exercising jurisdiction over 
offences committed in ^rohurbunj, a place not situated within the limits of Hritisli 
India. Empress v. Keshub Mahojun, and Hiirsce Mahaimtro v. Dinabnndhit 
Patro, referred to. 

Thk Empress y. lluitRo KoLE ... ... ... IX 288 

District Jjubjc —Suit for profit sofa skip — Co-oirncrs in a skip — Partnership — Contract 
Act (IX of IST2), s. 239, Ulus, (e), and s. 265. The fact that several persons afe 
co-owners of a ship does not make them 2 )artncrs, and it is not necessary that a 
suit by one co-owner against the managing owner or shiii’s husband, for his share 
of the profits made by jihe ship before slie has been sold, should be brought in the 
Court of the District Judge under s. 205 of the Contract Act, but such suit may 
be brought in the Court of the lowest grade competent to try it. 

HYDER ALI V. ELAHEE BUX MAIiOOM ... ... ... VIII 1011 

Extension of. Sec Small Cause Court Presidc'ucy Towns. 

Of Civil Court. Sec Partition : Pensions Act, ss. 4 and 6. 

Of Collector. See Partition. 

Of Commissioners. Sec Nawar Nazim’S Dkhts Act, 1873. 

Of Criminal Court — TrihiUarn mekals- Code of CrimUuil J Procedure (Act X of 
1872 j, s. 70 — Eoreif/n Jnrisdi^ion aiM Extradition Act (XXI of 1870;, s. 9 — Reijs. 

XII, Xlll and XI Vof 1805. The prisoners, residents of the district of Singhhhifin, 
a district in British India, were convicted, under s. 331 of the Penal Code, at 
Singhbhuin, of an oficiicc committed in ^lohurbhunj. 

Per Garth, C.J., PONTIFEX and ^Iorris, JJ. — The territory of Mohurbhunj is nut 
within the limits of British India ; but, under the provisions of s. 9 of Act XXI 
of 1879, a conviction in British India for an offence committed without the 
limits of British India, is good. • 

iVr MITTER, J. — Mohurbhunj is within the limits of British Tiidi.i ; but seeing that 
the Tributary mchals constitute a ‘district’ withiy the meaning of the Criminal 
Procedure Code, and that the Su|;)eriiitendent of these mchals has been vpsk'd 
with the powers of a Sessions Judge under an order of the (rovernmeiit of India, 
a conviction under the Penal Code (having rcganl to the provisions of s. 70 of the 
Criminal Procedure Code) ought not to be set aside. 

Per PRINSEP, J. — Alohurbliunj is within the limits of British India ; but the Acts 
which extends to British India do not extend to ■^^ohllrbhunj. The territory 
having been expressly placed beyond the ordinary legislation, the law in force 
in British India cannot eoniu into operation there until this exemption has been 
removed. 

THE Empress v. Keshur Mohajan and the emi'ress v. Udit Prasad. VTll 985 
Of District Jiidtje. See Minor. 

Of High Court — Sec Revision. 

Question of title — Registration of names — Declaralortf decree, suit fur. U is not the 
l)rovinee of a Revenue Court to decide »iuestions of title lietweeii contending 
elaimanls, such questions being within the province of the Civil Courts. It is the 
duty of the latter in suits brought for declaration of a right to registration to 
declare the rights of parties in order that the revenue authorities may be duly 
certified as to the persons whom they ought to register. 

OUGUT SHOBHUN CH under afias ‘DDOLAL CHUNDER DEHINGUR QOSSAMY v. 

BtNAUD CHUNDER alias SODA SHORHUN CHUNDER DEHINGUR GOSSAMY IX 925 
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Jurisdiotion — (continued.) 

liajah of Tijjperah — Sovereign Prime — Suit against Sovereign Prime* with respect to 
la^id owned by him, and situate in British India — Maintenance — Chrage on 
immoveable property — Benefits to arise out of land — Gemral Clauses Consolidation 
Act (/o/ 18&), .s. 2, c/. 5 — Civil Procedure Code (Act X of \9ni) , Chap, XXVIII, 
s, 438. Tho Rajah of Hill Tipperah is a Sovereign Prince within the meaning of 
chapter XXVIII of ActX of 1877, and cannot be sued personally in the Courts of 
British India except under the conditions specified in s. 438 of that Act. The fact 
of a defendant not subject to the jurisdiction of a Court having waived his privilege 
in previous suits brought against him docs not give the Court jurisdiction to enter- 
tain a suit against him in which Iki pleads that he is not subject to such jurisdic- 
tion. A suit for maitenance which seeks to have the maintenance made a charge 
on immoveable property is not a suit on immoveable property within the meaning 
of clause c, s. 438, Act X of 1877, nor is it a suit for “ benefits to arise out of laud ” 
within the meaning of the definition of the words “immoveable property” con- 
tained in Act I of 1808, s. 2, cl. 5. A claim for maintenance is not a charge 
upon immoveable property . \ rnemlx:r of the royal family of Hill Tipperah brought 

a suit against the Rajah to have it declared that with respect to certain land 
situate within British India, and forming portion of the possessions of the Rajah 
he was entitled to tho post of juboraj, and to succeed to iiuch land on the death of 
the Rajah, and also claimed inaintcnance, and sought to have it declared that 
such maintenance should be a charge on tho revenues of the lands situate in 
British India. Held, that the British Courts had no jurisdiction to entertain the 
suit,, it not being one for immoveable property. 

Beer*Chundek M.\nikkya V. Ra.i coomar Nobodebp Cuunder Deb 

BURMONO .., ... ... ... ... IX 686 

Revenue Court — Act X of 186U, s. 28 — Surety for payment of rent — Decree, form of. 

In a suit for arrears of rent in a Revenue Court under Act X of 1869, the lessors 
joined as defendants the lessee, and another person whom they alleged to be a 
surety for the payment of the rent. An €.r ^mrte decree was made in favour of the 
plaintiffs, but it did not expressly make the alleged surety liable for the money 
awarded. In execution of the decree certain of the alleged surety’s land was sold, 
and the decree- holders wore the purchasers at the sale. An application under 
Bcng. Act VIT of 1876 for the registration of their names as proprietors of the 
land purchased having been rejected, the decree-holders brought the pre.sent suit 
to establish their title to, and to recover possession of, the land. Held, that the 
plaintid’s title was bad on the ground that the decree did not 2 )urport to bind the 
surety for tho iiayment of the money awarded, and on the ground that a Revenue 
Court is not competent to entertain a suit against a person who has become surety 
lor payment of rent. 

Bhuciwan Chunder Roy CHOWDRI r. AIanick Biree ... IX 383 

Small Cause Court — Suit to determine coparcener's rights in moveable property, 

A Small Cause Court has no pow(*r to entertain a .suit for a declaratory decree. 

There is nothing to prevent a Small Caii.se Court from determining whether a 
person, who has been made a co-plaintiff and claims as a co-i)arcener of the 
original idaintiff, has any right to tin* prt^perty sued for. 

The decree ill such a case, if given in favour of the x>laintilTs, must order that the 
parties do recover possession of the property sued for in such shares as the Judge 
may consider them to be entitled. 

k declaratory decree of the relative rights of the jmrties eaiinot be made. 

AKRAU ALI V, JEZURDTN ... ... ... ... ... VIII 399 

Want of. Sec Small Cause Court, Presidency Towns. 

Jury — 

Duty of Judge when charging. See Criminal Proceedings. 

Verdict of. Sec Criminal Procedure Code, 1872. s. 263. 

Kabuliat— 

Construction of— Abatement of rent for land aegutred by Government for public purposes. 

In a suit for rent by a /.amindar against a [’atnidur, the latter claimed abatement of 
the rent on the ground that {lart of the land included in the 2 )atni tenure had been 
acquired b / the CTOveriimeiit for iiublic purposes. The kabuliat, executed by the 
patiiidar contained a iirovisioii to the eiloct that, it any of the land settled should be 
taken up ny Cjovernment for public purposes, the /amindar and tho patnidar 
should divide ;|iid take in equal shares the coiuiieiisation mouey, and a further 
provision to the efiecl that the patnidar should ''make no objection on the bcore 
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Kftbuliat — (cmtinued,) , 

of diluviou or any othor cause to pay the rent fixed or reserved by this kabuliat.** 

Held^ that the patnidar was entitled to abatement of the rent. 

UMA SUNKUR SIRKAR y. TARINI CHUNDER SINOH ... ... IX 671 

Suit on. See Plaint. 

Kidnapping— 

Abetment — Pe^ml Code (Aci XLV of 1860), ss. 109, 363 — Bight to custody of 
children. A mother cannot have a right to the custody of her legitimate children 
adversely to the father. Ordinarily the custody of the mother is the custody of 
the father, and any removal of the children from place to place by the mother 
ought to bo taken t6 be consistent with the right I'f the father as guardian, and 
not as a taking out of his keeping. Hut whore a Hindu woman left her hus- 
band’s house, taking with her her infant daughter, and went to the house of A, and 
on the same day the daughter was married to B, the brother of A, without the 
father’s consent, it was held that A was rightly coivictcd under ss. 109 and 363 
of the Penal Code of abetting the offencu of kidnapping. 

IN THE MATTER OF THE PETITION OF PRANKRISHNA SURMA. THE EMPRESS 

y. PRANKRISHNA SURMA ... ... ... • ... VIll 969 

Oiuirdxanshxp of illegitimate child — Lnuf id guardian — Penal Code (Act XLV of 
1860^, fiji. 361, 366. The mother of an illegitimate child is its proper and natural 
guardian during the period of nurture. And where the mother, on her death- 
bed, entrusts the care of such child to a person, who accepts the trust and main- 
tains thcr child, such a person is ‘‘lawfully entrusted” with the care and custody, 
of the minor within the meaning of s. 361 of the Penal Code. 

The explanation of the words ‘‘lawful guardian” in s. 361 is intended to obviate 
the dilliculty the prosecution might bo put to in being bound to prove strictly, in 
cases of abduction, that*the person from whose care the minor had been abducted 
was the guardian of such ftiinor within the meaning of the legal acceptation of 
the word, 

THE Empress y. PEMANTLE ... ... ... ... ... VITI 97i 

Kistibandi — 

Agreeing to pay off' a debt due under a decree by imtnlments-' Account stated — 
himitatum Act fA'K o/ 1877^, sched. ii, art. 04. A, being the holder of a 
decree against B, H, on the 7th July 1875, entered into a kistibandi and 
filed it in Court, setting out that he would pay oil the debt due under the 
decree by certain instalments, aAd that* in default of payment of one instalment, 
the whole amount of the debt might be recovered by taking out c.\ecution of tlA 
decree. By the kistibandi certain immoveable property was pledged to secure the 
debt, but the kistibandi was not registered. B failed to pay the first instalment, 
which fell due on the 11th August 1875 ; and A, on the lOth June 1878, applied 
for execution of his decree, but the application was refused, and .\ referred to a 
regular suit. 

In a suit brought by A on the ‘J9th January 1879, against H for the whole debt due 
under the decree — held that, inasmuch as no appeal had been preferred against 
the order di.sailowing execution, A was bound by that decision ; but that the 
suit might be taken to be one fur an account stated fii writing with an agreement 
for payment at a certain stated period of time as reg irds the instalments due, 
which were not barred by limitation ; the suit as regards the instalimiiils which 
had not fallen due being premature, and those previous to the 29th January 1876 
being barred by art. (U of the Limitation Act. 

BHBKHAN DOBEY y. R.\JR00P KOOElt ... ... ... Vlll 912 

LakheraJ Grant — 

Sec Onus Probandi. 

Land— 

Acquired by Government for public purposes. See Kabuliat, Construction of. 

Acquisition Act (X of 1870), .ss. 15, 39 — Second Appeal — Dispute a.s to right to 
compensation. Where a dispute as to the right of one of two claimants to certain 
compon.satioii awarded under the provisions of the land Ac(iuisitioii Act has 
been referred to the Civil Court under s.*15 of that Act, a second appeal will lie. 
to the High Court from the judgment passed in an appeal against the decision of 
the Court to which the dispute was referred. 

ATRI BAI y. ARNOPOORNA BAI ... a... ... ... IX 838 

Grant of. See Landlord and Tenant. 

Let for purposes of clearing. See EnhanccAncut of rent. a 

Purchased benami by plaintiff for defendant. See Onus Probandi. 
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Land— (co«<<«Hcd.J , 

Purchased by ividoir (ml of income <j/ life estate. Sec Hindu Law, Inheritance. 
Rcyislration Act (Beng. Act VTI of 187G ) — ( hy-proprietens — Registration of shares in 
layid — Kridence of liossession — Kvidcncc t\f title. Registration of land under Beng. 
Act VIT of 1876 IS not only not conclusive proof, but no evidence at aill, upon the 
que-ition of titl^ of a proprietor so registered. 

Such registration does not relieve a plaintiff from the ouzw of proving his title to 
land claimed by him. 

"Whether, in a suit founded upon possession alone, or in which the relief 
sought depends solely upon possession, such registration ought not to btj treated 
as prima facie evidence of actual po.ssossion at the date when the registration was 
effected ? 

RAM BUSUAN MAIITO v. JERLI MAHTO ... ... ... Vlll 
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Registration Acty Suit for possession after Order under. Sec Onus Probandi. 

Registration Act, 1876, s. bh. Sec Lvidcncc Act, s. .‘35. 

Landlord and Tenant- 

Sec Bong. .\ct VIII of LS6*J, s. ‘27 ; s. 52 ; s. b\) ; s. 102 : Co-Sharers : Enhancement 
of Rent: Insolvency; Limitation; Limitation Act, 1877, arts. 13‘J, 111 ; Onus 
IVobandi : Sale for Arre.irs of Rent. 

Jiuildings on land Oirneiship in land and buildings — Suits between Hindu 
inhabitants of Calcutta 21 Oeo. HI, c. 70, s. 17 —Difference in law applicable 
in Calcutta and the Mofussil —Kqiiity and giwd conscience. At a Sheriff’s .sale, 
ond Templeton bought a Ifindii widow's interest in certain land in Calcutta : after 
passing through several hands, the land was purchased by the defendant. Between 
the possession of Templeton and the defendant, an intermediate holder built a 
house upon the land. The plaintiff, a reversionary heir to the estate after the 
widow’s death, sued the dchmclant to recover po.ssession of » the house and land. 

The defendant admitted the plaintiff’s claim to pos.scssion, but contended that he 
was entitled to be paid a fair price for the buildings, or to remove the materials. 

Held, that he was neither entitled t(» compensation, nor to remove the materials, 
and that the question raised in the suit could not lie said to be a question of 
either succession or inheritance so as to admit of the Hindu law being applied as 
directed by (leo. Ill, c. 70, s. 17, but that the law applicable to the case was the 
law of equity and good conscience as administered by the Courts of Equity in 
England. 

The ease of Thatnwr Chnnder Pn/vifianuic/i; discussed. ‘ 

Ji;a6UT MOHINEE DOSSEE t‘. DVNAliKA N.ATH BYSACK ... ... VIII 582 

Cultivation — Changing character of lands — Forfeiture — Mandatirry injunction. 

Where a tenant h.is been guilty of a breach of duty in the use of his land, such 
as making a tank in it, building on it improperly, or changing the character of the 
cultivation, such conduct docs not necessarily operate as a forfeiture so as to 
render the tenant liable to ejectment. The tenant of an agricultural holding 
planted his jote with mango trei;s to. the knowledge, but without the consent, 
of his landlord, thus changing the character of the land, ^lore than three years 
afterwards the landlord sued for a iTiaiidatorv injunction to have the mango trees 
remevtsl. Jield, tliai having stood by for more than three years and allowed the 
tenant to spend his labour and capital upon the land without taking any action in 
the matter, the landlord was not entitled to a mandatory injunction. 

NOYNA MISSER r. RUPIKUN ... ... ... ... IX 60*J 

Cuttack, tenures in -Surborakari tenures -.Uunudion without consent of landlord — 
Forfeiture, alienation by one of sereral . it-sharers. The alienation of a surborakari 
tcjiurc in Cutt.ick, and a fortiori the alicnatiun of any portion of such tenure, is 
invalid without the consent of the landlord. Assuming that the sale of such a 
tenure would entitle the hindlord to re-ciitcr as upon a forfcitu»‘c, the sale of a 
portion thcnuif by one of several eo-sharcr-- would not work a forfeiture of the whole 
tenure. 

DASHOU-VTllY Hi;iU CH UNDER :\rAHAPATTKA i; RAxMA KRISHNA JANA ... IX 526 

Dur-uiuurasi nudeurari tenure — Notice of rclimfuishuwnl — Surrender of lease. A 
tenure under a dur-mauiMsi mokurari lease of land, which is not let for agricul- 
tural purposes, cannot be put an end to by a more rtiliiuiuisbment, on the part of 
the lessee , although after notice to the landlord. t*er FIELD, J. — The principle 
laid down in the case of Heera Lnll Pal v. Neel Moiwe Pal, where it was held that 
a patnidar cannot, of his own option, Volinquish his tenure, is applicable to all 
intermediate tenures between the zamindar and the cultivator of the soil, exceiit 
those hold on farming leases. * 

JUDOONATH GU08E V. SCHOENE KILDL'UN it CO. ... ... IX 671 
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Landlord and Tenant — (ccmtinued.) 

Ejecttnent — Right of occupancy — Forfeiture — Beng, Act VIII of 1869, s. 52. The 
mero omiflsion to pay rent for five years does not of itself amount to forfeiture of 
a ryot’s right of occupancy, and will not be sudicient to sustain an action by the 
landlord for the recovery of the ryot’s holding. A ryot having a right of occupancy 
cannot bo legally ejected, unless under an order regularly obtained under s. 52 of 
the Rent Law, that is, under a decree for arrears of rent unsatisfied A^thin fifteen 
days from the passing of the decree. 

MUSYATULLA V. NOORZAHAN ... ... ... ... IX 

JCnhmtcemenf — Preemption — Beng. Act VTII of 1860, .ss. 3. 4. Section 4, Beng. 
Act VIII of 1869, entitles the holder of land lor the time being, however he may 
have acquired it, to the benefit of the presumption prescribed in that section if he 
can show that there has been a continuous and uniform payment of the same rent 
for twenty years. 

TIUTHANu'nD THAKOOtt r. HRHDL: JHA ... ... ... IX 

Forfeiture — Waiver by acceptance of rent. A lease provided that every four years a 
moasurement should be made either by the lessor or by the lessees, and additional 
rent paid for accretion to the land leased. It then provided for failure on the 
lessee’s pari to execute a kabuliat for the excess lands in the* following terms ; 

if at the fixed time stated above we do not take an amin and cause measurement 
to bo made you will appoint an amin and cause the entire land of the said chur to 
be measured, and no objection on the ground of our recording or not, our presence 
on such measurement chitta shall be entertained, and we will duly file a separate 
dowl kahuliat for the excess rent that will be found after deducting the settled land 
of the dowl executed by us from the land .settled therein. If we do not, we will 
be deprived of our right of obtaining a settlement of such excess land, as well as 
of the land which will accrete in future to the said chur, and no objection thereto 
on our part shall bo entcijaiiiod.” In a suit by the lessor, alleging that in 1876 
he had caused a moasurement to be made, and had called on the lessees to execute 
a kabuliat for the rent of certain excess lands, and praying that the lessees might 
bo ejected, the lessees pleaded that the lessor had waived his right to enforce the 
forfeiture by subsequent receipt of rent. It appeared that payments had been 
made to the lessor by the lessees, which wore accepted as rent, but were kept in 
suspense, subject to payment by the lessees of the “ remaining amount.” Jleld, 
that such a qualification did not make the payments anything else than payments 
of rent, and that the lessor had waived his right to insist on re-entry on the 
lo.ssees’ failure to measure the lauds, (H’ execute a kabuliat when called on to do so. 
Davenport v. The Qneen^ followed. • 

Kali Krishna Tagoiir r. Fuzle Ali Chowdhhv ... ... IX 

Grant of laiul — 7^ resumption ns to nature of tenure —Krection of huildimfs — Basin 
Jjand — Suit to evict. Where it .is conceded that lands were not let out for 
agricultural purposes, but that they had apparently been let out more than sixty 
years before suit for building purpfxses, the defendants’ ancestors, having erected 
thereon a house more than sixty years before suit, and having, with the defendants, 
resided there from first to last, the Court *is at liberty to presume that the 
land was granted for building purposes, and that the grant was f)f a permanent 
character. • 

Prosonno Cootnar Chatterjee v. Jogan Nath Bysack followed. 

Prosonno Coomar Debea v. Slunk Button Beparry distinguished. 

OANGA DHUK SHIKDAR r. AYIMUDDIN SHAH BISWAS ... .. VTll 

Lease, condition in — Stipulation to pay collection charges— -Illegal cc.ss. A condi- 
tion ill a lease, that the tenant will pay to the landlord collection charges, can be 
enforced if the condition is definite and certain in its nature, and forms part of 
the consideration for the lease. 

Mahomed fayez Chowdhby v. Jamoo Gazee ... ... Vlll 

Notice to quit — Reasimable Notice. A tenant other than an occupancy ryot is 
entitled to a reasonable notice to quit. What is a reasonable notice is a question 
of fact, which must be decided in each case according to the particular circum- 
stances and the local customs a.« to reaping crop.s and letting land. It is not 
necessary that the notice must expire at the end of the year. 

Janoo Mundur v. Brijo' Singh and Ttajemlronnth Mookhopadliya v. Bassider 
Ruhinan Klw'ndkar considered. 

JAGUT Chundeb Roy alias Bashi Chijndeu Roy v. rup Chand Chango IX 
Rectification or alteration of contract of ten/mcy —Stwcific Relief Act (I of 1877), 
s. 81. Whore a party to a contract of tenancy desires to have it roctihed or altered, 
the suit should bo brought under s. HLof the Specific Relief Act. 

ANARULLAH SHAIKH V. KOYLASH CHUNDEU BOSB ... * ... VIII 
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Landlord and 'l%XiKtii--(conchi(UdJ 

liight of occupanci/ — Kjectment — Abandonment of holding — Fnihnr to pap rent — 
Jiemj, Act VI IT 0/1869, .«js. G mid 22. When a tenant, having a right of occu- 
pancy, abandons his holding and ceases to pay rent for five years, it is not a right 
construction of s. 22 of Jieiig. Act VIII of 1869, to say, that the landlord may not 
put another tenant into possession without the fornuility of a suit. 

Section 6 of Beifg. Act VIJl of 1869 expressly limits the duration of occupancy right 
by the words “ so long as ho pays the rent payable on account of the same,” and 
distinct abandonment and cessation to pay rent disentitle the tenant from enforc- 
ing the rights which he may have previously enjoyed. 

(tOLAM ALI MUNDUL r. TiOLAP SOONDEHY DOSSEE ... ... VllI 

Settlement with tenant containing a clause ftye re-entry — Compensation in lieu of rent 
— Use and occupation — Tres}tassers. The plaintiff made a settlement of certain 
land with A and B for five years, there being in the settlement a stipulation 
that if the tenants failed to pay rent the plaintiff might accept another tenant. 
A died during the tenancy, and B left the place and the property without paying 
rent, and thereupon the plaintiff entered into possession of the property and held 
khas possession of it for two years, when he in 1870 entered into a settlement of 
it with defendant Nd 1 for six years. In 1878 B died, and defendants Nos. 2 and 
8 alleging themselves to be the ehcla and dasiputra of B took upon themselves to 
collect rent from the tenants. The plaintiff thereupon brought a suit against 
the three defendants, treating them as trespassers, but at the same time asked 
for the amount of rent due and for eviction. Held, that defendants Nos. 2 
an^ 8 had no right on the property at all, and that defendant No. 1; who 
miglit have been considered as holding over after the expiration of his lease, if he 
had been in actual sole possession, should not be made liable for the whole rent 
when defendants Nos. 2 and 8 were in possession as much as he was, but that as 
the plaintiff had elected to waive the trespass, all the dofeiidauts might, on the 
authority of Jimwe Laliin Monee v. Sana Monee Dabec add Lnckhee Kant Dass 
Chowdhry v. Snmeeniddi Lusher, Le treated as tenants, and a decree for use and 
occupation given against them. 

SUKNOMOYEE u. DENONATH (UR SlJNNYASEE ... ... ... IX 

Suit for rent — Contract to pay for e.vcess laiul after measurement — Notice of 
enhancement — Heat Act (Bnig. Act VTIl of 1869), s. 14. — When a tenant con- 
tracts to pay rent at a certain rate for any such laud as upon measurement may 
be found to be in excess of the estimated area, it is not ncjcessary to serve him with 

• notice under s. 14 of the Rent Act before instituting a suit for the rent of any 
additional land, nor is it necessary that he should be present at the measurement. 
DWAItKAN.VIH r. BAHUHAM La'sKAU ... ... ... IX 

Suit for rent — liegistered owner, suit by, where the relationship of la'ndlord and 
tenant is not shown to e.rist — Beiuj. Act VII of 1876, s. 78. The mere fact of a 
person being registered under the provisions of Beng. Act VII of 1876 as pro- 
prietor of the land in respect of which he seeks to recover rent is not sufficient to 
entitle him to sue for it. Where a landlord who was registered as owner of the 
land in respect of which he claimed rent, sued the occupier for such rent, but was 
only able to prove the fact that he was the registered owner, and was unable to 
show that the relationship of landlord and tenant existed, or that he had a good 
title to the estate of which he was the registered owner. Held, that the suit was 
rightly d ismissed . 

Ramkrtsto Dass v. sheikh Harain ... ... ... IX 

Law — 

Applicable in Calcutta and Mofussil, dif,^ ^'ence in. See Landlord and Tenant. 

Lawful Guardian — 

See Kidnapping. 

Lease— 

See Landlord and Tenant : Registration Act, 1877, s. 17 : Stamp A».t, 1879, h. 7, para. 

By one Co-sharer. See Co-slmrcrs. 

Surrender of. See Landlord and Tenant. 

Leave to sue — 

See Act XX of 186.S, .s. 14 : Civil Procedure Code, 1877, s. 30. 

Legacy, suit for — 

Sec Limi '-ation Act, 1877, arts. 49 .and 123. 

Legal Representative— 

See Appeal. 

Letters of Administration — 

With will annexed. Sec Will. 
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Letters Patent— 

18G5 ; cl. 12. See Execution of Decree. 

cl. 16 — Appeal — Hema^nd order. At the hearing of an appeal before a Mingle Judge 
of the High Court, the case was remanded to the lower Court for the trial of 
certain issues of fact, the case being in the meantime retained on the file of the 
Court. • 

Held, that the order was not appealable under el. 16 of the Letters Patent. 

KALIKRISTO PAUL r. RAMCHUNDEK N.Ui ... ... ... VIII 

Judgment — Appeal — lief ami in transmit order of Privg Coum'il for execntimi. A 
decision by the Judge appointed to dispose of matters relating to appeals to Her 
Majesty in Council, refusing to transmit for execution her order restoring a 
decree, is a judgment within the meaning of s. If. of the Letters Patent of 1806, 
and is appealable to the High Court. Held, also, that a refusal to transmit such 
an order for execution was not a nii.sapprehension on the part of the Judge of the 
extent of his jurisdiction, although, if it hfid been, this itself would have been a 
ground of appeal. 

HUftlirSH CHUNDEH CHOWDHHY V. KlLlSUNDEUT DRP[ ... ... IX 

'Lex Loci ContFaotus — 

See Contract. 

Liability of Public Servant — 

Tnjyrg doiU‘ liif hvi act illegal though lioiia-fide — .Ir/ A’lVZ/ i*/ 1H.50 — Protection of 
Jiuiicinh Officers — Cantonments Act (XXJl of 1804) .s. 11 — Lunatic Asglnnts Act^ 
{XXXVr of s. 4, Act XVITI of 1H50 is for the protection of Judicial 

Officers, acting judicially, and of officers acting under their orders. An officer 
commanding in CJantonmciits, acting bond fide in the discharge of his public dut\, 
and under the belief that a person was dangerous by reason of insanity, caused him 
to be jirrested, in order thft.t he might be examined by medical officers, and caused 
him to be detained in his house for that purpo.se, he not being a dsingerous lunatic. 
The medical officers, while reporting him sane, recommended thiit he should be 
placed under the observation of the civil-surgeon, of the station, for which pur- 
pose the same officer caused his further detention. The Commanding Officen*, who, 
under Act XXTI of 1884, s. 11, had control and direction of the Police in the Can- 
tonment, did not proceed or intend to proceed, under s. 4 of Act XXXVl of J868. 
Held, that, although his belief might have justified the Commsinding Oflicer, if he 
had proceeded under the provisions ^wt mentioned, yet he not having done so, 
and not having any legal authority for what he Inid done, was not protected fropi 
liability in respect of the above acts. 

SinctAir V. Broughton ... ... ... ... IX 

Liability of Sons — 

In joint family not made parties. See Civil Procedure ("ode*, 1882, s. 28M. 

License — 

See Municipal Consolidation Act, 1870, s. 77. 

Breach of condition of. See Excise Act, ss. 41, 42, and .61). 

Production of. See Excise Act, ss. 41, 42, and .69. , 

To possess arms. See Arms Act, 1878. • 

Lioensed Vendor — 

See Bengal Excise Act, 1878, ss. .68, (»0, 01. 

Lien — 

Sec Mortgage. 

For irork done on gof)ds — Entire contract — Hen- -Contract Art {JX of 
1872), .w. 170, 171. Where a person docs work under an entire contrat t with 
reference to goods delivered at different times such as to establish a lien, he is en- 
titled to that lien on all goods dealt with under that contract. 

Chase v. Westmofi'e followed. 

The fact that a manufacturer has a wharf upon which he receives goods brought to 
him by customers, docs not entitle him to claim a lion as a wharfinger upon such 
goods. • 

Miller r. Nahmyths Patent Press Company (Liahted) ... VlIT 

Of Mortgagee, See Mortgage. 

Unpaid vendor — Creditor of vendor — Bight of, lien. Although an unpaid vendor 
holds a lien upon property sold for the con«ideration-money, yet a creditor of that 
vendor cannot claim the same right. • ^ 

IlARi Ram V. Denaput Singh ... ... ... ... IX 

4 CAL.—/* • • 
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Limitation— 

» 

See Bong. Act VIIT of 1869, s. 27 : Execution of Di'crce : Hindu Diiw, Alienation. 

Onus probiindi : Possession. 

Adverse possession. On the Cth of September 1865, B obtained a patni lease of 
certain land from the /.amindur, and at an auction-sale by the Sheriff of Calcutta, 
on the 21st of j/ebruarv 1867, llui /aiiiindar's interest was knocked down to B, and 
a conveyance of the property to him was executed by the ShcrifI on the Ist 
of April 1867. On the 18th of Afarch 1879, a suit for khas possession was brought 
against B by C, who had bought tlie property at a sale in execution of a decree 
made on a mortgage thereof, the date of the mortgage being the 11th of January 
1865, and the date of the di'croe being 80th of November 1865. B pleaded adverse 
possession. 

JfeUIy that B’s possession as patnidar only could not be considered as adverse to C, 
who claimed the superior inttMV'st ; that B’s possession as purchaser could not be 
considered to have commeneed ljeft>re the date of the eonve\ance to him by the 
Sheriff — namely, the 1st of April 1867 ; and that, therefore, the plea of adverse 
posst‘ssion was bad, since Mu* suit had been instituted within twelve years of 
that date. * 

KASUMUNNISSA BIUKK V. NfliHATXA BOSE ... .. ... VIII 79 

AppUention for e.venition barred 6//. See Res-jiuliiaita. 

Bengal Act 17// o/ s. 'll — Ijand lord and tenant —Posses.*iion, suit for, on 

dispossession hi f landlord —Title. Clainifor declaration of. Where a suiUby a 
tenant against his landlord is both in form and snbstaneeone to recover possession 
on the ground of ilb'gal dispossession by the landlord, and no question of the 
plaintiff’s title is raised, the insertion in the plaint of a claim for declaration of 
the plaintilT's title is not sulUcientto prevent the application of the limitation 
piescribed by s. 27 of Bengal Act VIIT of 1869. Afnssainnt ''Dhurjohutty Chowdrain 
V. Clianiroo Mundiil. distinguished. 

IMAM BPKSK AlONDlJIi V. AIOMIN AlOXDirL ... ... ... IX 280 

Bengal Art 17//" o/ 1869, .<5. 27-- .SV/t/ for possession Title. The limitation provi- 
sions ol s. 27, Bengal Act VII 1 of 1869, ha\e no applii'.ation to a case in which 
the plaintiff roliesupon his title, and seeks to recover possession upon the strength 
of that title, and in which the defendant ilenies that title. CJooroo Doss Hay v. 

. Itamnarnin Mittei ; Kistarinpe v. Kali Pershad Doss Clioirdhry ; and Nihnndhnh 
Shalia V. Srinibas/i Knnnolxor referred to. ‘ 

JOyVnTI DASI r. AIAHOMKH ALTA' KH\N ... ... ... IX 423 

Bengal Act 177/ of 1869, s. 29 — Suit for arrears of rent. .After the expiration 
of the period prescribed by s. 29 of the Bengal Act Vlll of 1869, a plaintiff suing 
for arrears of rent cannot insist on the peudcne.N of another suit, brought by him 
for possession of the l.iiid, as preventing limitation from running, whore there 
has hcoii no time during which such renl could not have been recovered if Ik; had 
acted on his right of suing for it. InViV/ni Snrnomoyee \ . Shnshee Mookhee Bur- 
monea, the claimant of rent was, until the setting aside of the .sale that had taken 
place. 111 the possession of a person whose claim had been satisfied. The right to 
sue** in that case had been suspended ; and it was, therefore, distinguishable from 
the present. The plaintiff’s ancestor pnrcha.sed a taink from the fiovcrnmcnt, 
subject to ail ijara tlicroin held by the defendants, which expired in 1806. A suit 
brought by the plaintiff in 1874 for possession was disiriis.sed finally in 1876, 
the defendant’s claim to remain in possession under another tenure being allowed. 

The plaintiff ill 1876 sued the defendants for arrears of rent for the years 1866 — 

1872. Held, that the suit was barred under s. 29 notwithstanding the proceedings 
of 1874. 

HURO PERSHAD Roy r. (tOPAL Das Dutt ... ... ... TX 256 

Bengal Act VIIT of 1869, s. 30 — Suit to recover balance of Tahsihlnr* s account after 
dismissal— Speci d agreement. The defendant was tahsildar of one of the plain- 
tiff’s zamiiidaric-., and, after his dismis.sal on the 2Uh of August 1876, he submit- 
ted an account, which was found to be incprrcct, and time was given to him to 
make good certain items on his executing an ikrar, promising to pay whatever 
balarnc should be found due from him to tlie plaintiff. In a suit brought on the 
28th of October 1878, to recover the Imlanee found on inquiry to be due, — held 
that s. 30 of Act VJTlof 1869 had no* application, the special agreement taking 
the ease out of the scope of that scctioli, and therefore the suit was not barred by 
reason of halving been brought more than one vear after the defendant's dismissal. 

Brru Chunder MANICKVA V. HnillO CIIPNDER BURMON ... IX 211 
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Limitation — ( continued,) 

Bengal Act VLII o/-1869, s. 58 — Laitdlotd and tenant— Execution of decree — Instal- 
ments. Ou the iOth of July 1878, a ront-dccret! was passed in favour of certain 
parties for the sum of Bs. 168, payable in two equal instalments, on the 4th of 
Juno 1879 and the 30th of October 1879, respectively. On the 18th July 1881, the 
decree-holders applied for execution of the decree. JlclU, by the nmjority of the 
Full Bench (GAUTH, C. J., and MlTTElt, J., dissenting) that the application was 
barred by limitation under the provisions of s. 58, Bengal Act VllI of 1869. 
Gureebutlah Sircar v. Mnhun Loll Shaha. dissented from. 

MAMTAZUL-HUQ V. NiHHHAl SlNGH ... ... ... IX 

Bengal Act VT7T of 1869, .s. bS—lient decree. Transfer (f—E.vecutinn of decree, 
Application for. Where an application for the transfer of a rent decree for 
execution has been made and granted bv thci Com which passed the decree within 
three years from the date of the decree, lait no application for exccutioji is made 
to tlio Court to wliich the decree has been transferred within three >cars from the 
date of the decree, the execution of the decree will l)e oarred by limitation, under 
the provisions of Bengal Act VlTl of 1869, s. .58. 

BHOLANATH Roy r. NUHENBHO N.ATH Roy ... ... ... IX 

Execution of Decree — Res Judicata — Act VI IT of 1859, s. ‘iltJ— C'lriZ I Procedure 
Code (Act X of 1877), s. ‘27H. In the course of certain execution-proceedings in 
oxcciitioii of a decree for arrears of rent, the decree-holder attached a tenure 
belonging to the judgment-debtor, who, pending the attachment, >,old it. to A, on 
the •21st March 1869. A then applied, under s. 246 of Act V'llI of 1859, for an 
order td release the tenure from attachment; but the application was dismissed, 
on the ground that the alienation bad been made pending the attachment. Tn 
1877, the heirs and successors in title of the decree-holder abovomentioned 
obtained another decree for arrears of rent against the same defendant, and in 
execution thereof again* attached the tenure, k applied under s. 278 of the Code 
of Civil Procedure to have the property released, but his .ipplieation was rejected 
on the 3rd of May 1879. In a suit brought by A, on the 6th of Alay 1879, to esta- 
blish his right to, and eoniirm his possession ol. the tenure, the lower Courts 
dismissed the suit, on the ground that it ought to ha\c born brought within one 
year from the 21th of March 1869. On appt'al to the High Court- - 
Held, that the suit was not barred by limiCition, nor as res judicata. 

UMESH ClIUNDKH ROY u. RA.I BlJLbCBH SEN ... ... VHI 

Question of. Sec Appellate Court, Power of. 

Limitation Aot— * * , 

XIV of isao— 

s. '20, and Act IX of 1871, s. I — Execution of fk'tiee lu suit instituted bcfoie 1st April 
1873. An application for exeeutiuu of a decree is an ttpplication in the suit in 
which the decree has been obtained. From this, and from the enaetmeiit in s. 1 
of .Act IX of 1871, that nothing contained in s. 2, or in Part IT of that Act, shall 
apply to suits institiiti'd lajfore tlie 1st A])nl 1 873, it follows, that nothing contain- 
ed in sched. ii of that Act cxteiulotl an appticati«>n f«)r execution of a cb'crec in a 
suit instituted before that date. No sueli application was barred by s. 20 of Act XIV 
of 18r5!l, if made within three years from the d.Re of a ]);-oeeeding within tlie 
meaning of that section. Although the e\<'cutioii of a decree may have hec-n 
actually barred by time at the date of an applie.ition madi‘ for its e.xeeution, yet, 
if an order for such execution has been regulrirl\ made by a eompileiit Court, 
having jurisdiction to tr> w’hetlua* it was harred hy time or not, sneh order, 
although erroneous, must, if imrcversed, l>e treated as valid. 

Where a sale of atta<died property is st.iyed h\ a Court upon the applie.ition (.)f tlic 
judgment-debtor, on condition ot the .ittaehmcnt remaining in force, the 
subsequent .striking of sindi apidiealion from the tile of the Court does not alTect 
the rights of the ducreo-holdor. 

MUNGUL PEKSHAl) DlCHlT V. GHMA JvANT H.VHIKl ... ... VIIJ 

IX of 1871 — 

Art. lb (XV of 18771, sched. fl. art. 11- Saif to reenrer property sold in 
execution — Civil Procedure Codes (*lef VI fl of 1869, s. 216 and .\ct -V o/ 
1877, ss. 280, *281 .and 282. Certain ]>r«-iiH'rU , wliieh thepl niitill .illeged to heh^ng 
to her, was sold in rxceutioii of a decree obtained h\ the purehascr of the pro- 
perty at the auction-s.ile, against a third i>.art\. The plamtitf put in a claim to 
the property under s. 246 of .Act VIII of 18.50. which claim w.is rejeetnl on the 
6th of Soptemhor 1873. The plaintiff, on the lOthof J.iiuiaiw 1878, brought a suit 
to recover possession of the property sold, field, that the suit w^as not b.irrod 
under art. 11 of sched. II of Act XV t)f 1877, which refers t,u the seoljon. in Act 
X of 1877, corresponding to s. 246 of Act VI 11 of 1859; and that the suit was uot 
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IX of 1871 — (continued.) 

biirrcd by art. 15, suhed. iiof^cilX of 1871, the huit not boing one to sot 
aside a summary order within art. 15 of the schedule to that Act. Kotilash 
Ckuiuicir Paul Cliairdlirjf v. Premuith lioij (J/iowdhrif, followed. 

Luchmi N.uvvin Singh r. assrup Koer ..." ... ... IX 13 

Sched. a, art. ‘J3 — Attempt to enforce deed — Wasilnt* In a suit in which the plaintiff 
had obtained a decree, and the defendant had appealed to Her Majesty in Council, 
a third party applied to be added as a respondent, on the ground that, by registered 
deed, the plaintiiT had conveyed to him a share of the property decreed. The 
defendant objected that the deed was a forgery ; l)Ut an order was made that the 
applicant should be joined as a respondent, without deciding whether the deed was 
or was not genuine, and “without prejudice,” in the words of the order, “to any 
action or proceeding by the defendant.” 

Held, that the setting up the deed and insisting upon it for this purpose constituted 
“an attempt to enforce” it, and that a suit brought, more than three years 
after the making of that order, by the appellant against the party so joined as a 
respondent, to have the deed set aside as being false and fabricated, was barred b\ 
limitation under Act IX of 1871. sched. ii. cl. ‘J3. 

FAKHARUUDIN MAHOMED AUSAN L\ THE OFEIUIAL TRUSTEE OF 
Bengal ... ... ... ... ... ... VTll 178 

.1/7. 110. Sec Limitation Act. 1877, art. 111. 

Art. Ill' — breach of condition— Forfeiture — Alienation by Hindu widow. A llindu 
widow, under an arrangement with her decea.sod husband’s cousin, was in 
possession for life of a share of ancestral property of her husband’s family, in 
which he, jointly with the cousin, had held a share in his Ijfetimc. This share 
she sold as if she had held an absolute interest, and the purchaser’s name was 
entered, instead of hers, in the revenue records ; but no change of possession 
took place till her death. 

To a suit brought by the cousin's heirs to recover the property purchased from the 
widow, more than twelve years after the sale, but less than twehc years /iftcr the 
widow’s death, the defence was limitation under .-Vet IX of 1871, sched. ii, el. Ill, 
eommeneiug from the date of the sale, there having been, it was alleged, ”a 
lircach of oondition or forfeiture” within the meaning of that clause. 

By the terms of the arrangement contained in a^solonaijia, the widow was to have 
no pijwer to alienate ; and after her death her share was to belong to the cousin. 

J{eld, that these terms prohibited only such an alienation by the widow as would 
prevent the cousin’s succeeding after her death, and the alienation made was good 
for the widow’s lifetinir. Th»*ro was no condition against such an alienation ; and 
if there had been, there was neither any rule of law, nor anything in the words 
Used in the solenania, attaching forfeiture to the breach of such a condition. 

//t'W, accordingly, that art. Ill did not apph , and the suit was not birred by 
limitation. 

BlBlSMIODRA r. KAI J.VNG B.VHADUK. LUTCHMAN SAHAI CHAODHRI r. RAI 
J.\NG B.\HAUUR ’... “ ... ... ... ... VIII ‘221 

s. 2, .sched. li, art. 11 — Claim to mortyaged properly — E.recution of Decree. In 
c.xceution of a decree upon a mortgage, a claim to the mortgaged property was put 
ill under s. 210 of Act VllI of 18.50 by certain persons, on the ground that they 
had purchased the right, title, and ini t rest of the judgment-debtor in cxceiitioii of 
a previous decre«\ The claim was illowcd on the 26th July 1877. tJn the ‘29th 
March 1879, the mortgagee instituted .i suit to establish his right to the property. 

T'hc period of limiution for such a suit under .Vet XV of 1877 is one year from the 
date of the order ; but under Act IX of 1871, a longer period was prescribed. Act 
XV of 1877 did not come into force until the 1st of October 1877. 

Held, that the provisions of the last paragraph of s. 2 of Act XV of 1877 applied, and 
thill the suit was not barred. 

RAJ CHUNDER CHATTER, IF.E i\ MODHOOSOODUN MOOKEIUEE ... VIII 895 
h. 5. See Second Apix*al. 

.1/7. 118- -N //»//(>/■ redemption of mortyaye—Achnon'ledyment of title of mortgagor or of 
his right to redeem. An acknowledgment to i/c within the meaning of art. 148, 
sched, II, Act IX of 1871, must be an acknowledgment of a present existing title 
in the mortgagor. An acknowledgment of the original making of the mortgage 
deed aud of possession having been taken under jt, coupled with the allegi^tiou of the 
bubsequent ej^cutioii of two other dmls prai tically buperseding the mortgage aud 
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IX of ISll —(continued.) 

altering the relation of the parties, conUined in a written KtiiWinent filed previous 
to the expiry of the 60 years allowed, is not a sulheient acknowledgment within 
the moaning of that article, so as to prevent limitation from operating. 

RAM Das V. BIRJNUNDUN I)AS alias LALOO BABOO ... ji. IX 010 

Art. 107 — Execution of decree — Limitation apidivalde to execution of a decree }Hissed 
previous to the Ut October 1877 — Limitation Jef A'F o/ 1877, art. ll\) — General 
Clauses Consolidation Act (I of 1808^ s. 6, Effect of. In cKceutioii of a decree, 
dated the 17th January 1877, the judgment-creditor applied on the I8th ^lay 1878 
to have the property of his judgment-debtor sold on thc! 10th September 1878. 
Subsequently on the 2nd June 1881 he made further application to have the 
decree executed. Held, that the case was governed by the provision.s of art. 

167 of Act IX of 1871, and not by those of art. 171) of Act XV of 1877, and that as 
the application had not been made within any one of the periods given in the third 
column of art. 167, it was barred by limitation. Held, also, following Mtingul 
l*ershad Dichit v. (rrija Kant Lahiri, that although there is no corresponding 
provision in Act XV of 1877 to that contained in s. 1 of .Vt IX of 1871, all 
applications for execution of a decree are applications jn thc suit which resulted 
in that ilccree. Held, further, that under s. 6 of Act 1 of 1868 the repeal of Act 
IX of 1871 by Act XV of 1877 does not aileet any proceedings eommeJieed before 
thc repealing Act came into force. He Itatansi Kalian ji, follmvcd. 

BEHARY LALL i:. (rOBEUDHUN LALIj ... ... ... ... TX 146 

XV of 1877— 

Sec Parties. 

S.S. 5, 6 — tSuil to compel registration— Itegi.straiion Act (III of 1877). s. 77. Thc 
provisions of s. b of Act XV of 1877 apply to suits instituted under the provisions 
of s. 77 of the Registration Act (III of 1877). 

NIJABIJTOOLLA V. WAZIB AM ... ... ... ... VIIT 610 

s. 10 — Express trust — Suit against trustees to charge properig iritli trust. A suit 
against trustees for thc purpose of charging certain property with tins trusts 
declared by the author of the trust in respt'ct of that pi‘opt‘rty and for an account, 
is a suit to follow property, and as such, is not barred by any lapse of time. 

HURRO COOMAREE DOSKEE c. TARIM CHURN Bysack ... ... VllI 766 

s. 16, sched. li, art. 176 — Acknowledgment in writing — Authuriiif to .sign acknow- 
ledgment. Oil thc 7th of Oeeeinbcr 1877, additional time fur payment of fjic 
amount of a decree, dated the 24tli of March 187(i, was gr.inted to thc jiidgineiit- 
dchtor upon a petition signed by his vakccl. On the 4th of December 1880 a fresh 
application fur execution w,is made. 

Held, that it was not barred under art. J76, sched. ii of .Act X\' of 1877, inasmuch 
as the petition constituted an aekuowledgini*nt of liability under s. 16 of the same 
.Act, and a new period of limitation began to run from the 7th of I)ecenil>er 1877. 

The object of thc words “application in respect of an\ property or right ” in s. 16 
is to extend to the applications mentioned in sched. li thc same privilege as is 
accorded to .suits. ^ • 

Hamhit Hai v. Satgur liai approved of. 

Ram Coomar kuu v. jakur am ... ... ... ... viii 716 ' 

s. 26. Sec hiasemerit. 

Sched. ii, Art. 1'2 — Suit to set aside sale for arrears of Gorernmenf revenue. A suit 
to set aside a sale for arrears of (lovernmoiit revenue iiinst he brought within one 
year from the date when the .sale becomes final and conclusive. 

Raj Ghunuua Chuckerbutty v. Kinoo khan ... ... Vlll 826 

s. 7 — Minor Plaintiff —Application fur execution bg guardian. A plaintiff, 
who has obtained a. decree during his miuorih , has the option cither of 
applying through his guardian to execute the decree during bis minority or to 
wait until the expiration of his minority before executing his decree. 'Pho appli- 
cation of the guardian is the application of the infant. The minor is under dis- 
ability during thc whole period of his «iiiiiorit\. His disabiliU does not cease, 
because he, through his' guardian, makes two or more applications for execution 
however long thc interval between them, provided they arc all made during his 
minority- 

MON MOHUN BUKSHEE (J. (iUNGA SOONI/ERY DABEE ... ... IX 181 

s. 7 — Minoritg — Right to sue — Personal e.^emptiim — Assignment bg minor. Under s. 7 
of the Limitation Act, a minor has, in respect of a cause of actiou accraing during 
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Limitation Xci— (continued,) 

XV of 1877 — (continued,) 

his minorilv, a right to sue at any time; within three years of attaining his majority ; 
but if during his minority, or if after attaining his rnajority and within throe 
years thereof, sueh person assigns all his right and interests to a third party, who is 
siii Juris, the lifter cannot claim the exemptions accorded to the minor hy s. 7 of 
the Limitation Act, but is subject to the ordinary law' of limitation, governing 
suits in which relief of the sam<. nature is claimed. 

RiJDR.v Kant Si:rma Siucau r. Noho Kishokk Sltuma Biswas, and S.vmod 
AL i 1 . .Mahomed Kassim ... ... ... ... IX 66d 

s. '26-—f>isjKtssession — Fishcnj—custoni—suit restrain fishing in certain bhils. 

In a suit to restrain the defendants from fishing in certain bhils, which admittedly 
belonged to tlie phiintifT’s zainiiidari. it appeared that the plaintiff had let out 
some of tlu‘ bhils to ijaradars w'ho had >.ucd the defendants for the price of fish 
taken by them from the bhils. and that the suit had been dismissed, on the 
ground that the defendants, in common with other inhabitants of the villages in 
the zamindari, had acquired a prescriptive right to fish in the bhils. Thedcfen- 
daiits contended that they had been in possession of the bhils for more than 
12 year"', and that they had a prescriptive right to fish therein, under a custom 
according to which all the inhabitants of the zamindari had the right of fi.shing. 

Held, that the mere faiit that the defendants had trespassed and had misappropriated 
fish did not amount to a dispossession of the* plaintiff, and that the suit was not 
barred .by limitation. Parbutiif Nath Rog Chairdhru v. Mudho Faroe, distinguish- 
ed. ' Held, also, that no prescriptive right of fishery had been acquired under s. 26 
of the Limitation Act, and that the custom alleged could not, on the ground that 
it was unreasonable, be treated as valid. Ijord Rivers v. Adams, followed. 
Lutchmeeim t Singh r. Sadaulla Nl'shyo ... ix 698 

s. 11. See .Appellate Court, Power of : Civil I’rocedure Code, ^882, s. 561- 
Art, 11. Sec Limitation .Act, 1871, art. 15. 

Art. 11 — Suit for possession — Civil Ptoccdurc Cmle (.1(7 VIIJ of 1859), s. 216* 

Where, in consequence of an adverse order passed under the provisions of .Act 
VllT of lSj9. s. 216, a suit is ' since the Limitation Act (XV of 1877) came into 
force] instituted to establish the plaintifVs right to certain property and for posses- 
sion. such suit is not governed by the pro\isions of art. 11, sched. II of .Vet XV of 
.1877, but by the gcncr.il limitation of tw'chc years. Koiflas/i Chnndcv Paul Choiv- 
dhvff V. PrvomitU Uog Choivdhrg, Matonginff DassA’ v. (■hotvdhv!/ Junmunjoff 
Mullindi, Joijram Loot v. Paniram Dhoba and ItaJ Chundcr Chnttcrjee v. Shama 
Chuvn (rural cited. 

(rOP.VL CHUNDKU :SriTTEU r. ^lOHESH CHUNDEli BORAL ... ... TX 2:l0 

.L7.S. 120 -Civil Procedure Code, *lc7 dll of 1859, .s*. 246; i'ieil Procedure 

CWr .1(7, -Y o/ 1877, s. 286- Suit to e.sfablish title to proper.* if after rejection of 
claim. 1’lic (Icfendaiits attaolu'd certain propcrt\ , which the plaintiffs allcgc’d 
belonged to them. The plaintilTs prefevred a claim to the property under s. 246 of 
Act \Mll t)f IS.V.) ; this claim w.is disallowed on the 15th .August 1877. Held, that 
the order of the loth .August 1877 not being an order passed under s. 28.6 of .Act 
X of ,1877. art. 1 1 of srh(;d. ii of AVt X\' of 1877 did not apply, but that art. 120 
of sched ii was .ipplicablc; and that as the first suit liad la^t been dismissed upon the 
merits, the plaintiffs were entitled to maintain the second suit. 

BESSESKUR BlIUtilTT r. MLRLI S.AHU ... ... ... •...IX 166 

.1/7.S. 19 and 126 — Suit for specific • orcable proficrfif — Suit ft.-r a Icgarff. .A 
testator bequeathed certain specific nu.vca hie property to A. B applied for and 
(jbtainecl a certificate under .Act XXA'll of I860 on behalf of the testator’s 
widow, and took possession of the property be([UCiitlied. A appealed, and the 
case was remanded for retrial. On tin? 27th of March 1876, the ''irmer order was 
cancelled and a certificate w'lis granted to A. On the 19th of August 1876, B 
was direct(.'d to deliver up the propcit\ to C, who had pnrcliasod it from A. 

On the 22nd of Marc.li 1878, C instituted a suit to recover the property. 

Held, that the suit was barred under art. 49 (jf the Limitation Act. .Article 126 
of the Limitation Act only applies to cases ii^ which the property sought to be 
recovered is not oiils .i Jegae_\ . but is also sought to be recovcivd as sueh from a 
person ,vho is lioiiiul by law to piiy sueh legai-y, cither because he is the executor 
of the will or otherwise represents the estate of the testator. 

ISSUll CHIJNDER Doss V, JUGGUT CHUVDKR SHAHA ... TX 79 

.l;7. 61. Sec Kistibaiidi. ^ 

Art, 120. See £imitatioo Act, 1877, art. 11. 
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XV of 1877 — (omtinued.) 

Art, 120 — Smt for ejectment — Claim to compel defemlant to remove trees from land 
granted to him for agricultural pur^ses. Article 120 of sched. ii of Act XV of 
1877 is applicable to an alteriiativu claim, put forward in a suit for ejectment, to 
compel the defendant to remove trees from certain lands leased to him for 
agricultural purposes. 

GUNESH DASS r. GONDOUlt KOORMI ... ... ... ... IX 

Arts. 121, 130, 149 — Resumption and assessment of lakheraj land. Discussion of 
the law of limitation as applicable to the resumption and assessment of lakheraj 
lands. 

KOYLASHBASHINY DOSSEE V. GOCOOLMONl DOSSEE ... ... VIII 

Art. 123 — Trustee ami Cestui qite trust — Will — Void gift — Residue — (lift of interest 
— Share of rents and profits — Corpus of estate, A in his last will and testament 
gave his property to trustees, partly in trust for religious and other purposes, and 
partly to pay thereout to certain persons and their heirs forever eertjiin annuities, 
being fixed portions of the net profits of a certain estate eallecl the Hurro estate, 
which amounted to Ks. 3,150. A died in November 18G8. Oh the 11th of August 
1879, the heir of one of the annuitants instituted a suit claiming a share under 
the will, and asking for a partition of that share. The plaintilT alleged besides, 
that certain of the trusts and provisions in the will were invalid in law ; that, 
consequently, a large portion of the t£*stator’s property remained undisposed of at 
his deitth, anc] she elainied a share of this n»sidue as one of the heirs of tl)e 
testator. 

Held that, under the eircumstances, the gift of the share of the nulls and profits 
amounted to a gift of a share in the corjms of the estate ; and that, in respect of 
that portion of the plaintiff's claim, the suit was not barred bs’ limitation. 

Kherodemoney Dossee v. Doorgamoney Dossee. Greender Chnmler Chose v. Mackin- 
tosh, Anund Moye Dabi v. (irish Chundcr Myh. Mannox' v. Greener, and Sookmoy 
Chumler Dass \, Monohari Dossee cited. 

Where an estate is given by will to trustees for religious and other purposes, some 
of which arc invalid or fail, the heirs of the testator may be barred by limitation 
from recovering thcj portion undisposed of, though they might still bring a suit 
against the trustees to compel them to properly administer the trusts which had 
not failed. 

IlEM.\NGlNI DASI r. NORIN CHANu'^GHOSE ... ... ... VIIl 

Art. 123. See Limitation Act, 1H77, art. 49. 

Art. 127- See Hindu Law, Joint P^iiiiily. 

Art. 127 — Suit for possessio}i ami partition — Acquiescence in alienation — Kxdu.sifm 
from share. In a suit to obtain a share by partition of a joint family property, 
the interest of the plaintiff’s father having been sold in execution of a dec*-ee, 
limitation is to be computed from the time when exclusion from his share first 
becomes known to the plaintiffs. 

TSSURTUUTT SlNOH r. IHUAIITM ... ... ... ... VUl 

Art. l^l—-\V(n'ship of idol — Turn of irorshij) — Recurring right. suit for a jmlta^ or 
right to worship an idol in turn, is a periodicalh reeurring right within the 
meaning of Act XV of 1877, sclicd. ii, art. 131. 

Kshan Chumler Roy v. Monmohini Dasi followed. 

GOPEEKISHEN GOSSAMY r. THAKOORDASS GOSSAMV ... ... VlIT 

Art. 132 — Suit for arrears of maintenance charged upon immoveable jn'operty. An 
allowance for the maintenance of a younger member a family, was charged upon 
the inheritance to which the eldest male member alone succeeded. Held that, a 
suit for arrears of such maintenance, within twelve vears, is within time under 
Act XV of 1877. 

AHMAD HOSSEIN KHAN v. NIHAL-UD-DTN KHAN ... ... ... IX 

Art. 138. See Possession, Suit for. 

Art. 139 — Ghatwal — Adverse posse ssion^— Limit atio7i in suit by landlord against 
tenant of fyermaneni t entire. Where a permanent tenure has been granted by a 
ghatwal, if the .successor of such ghatwal, being one of the ghatwals, to whom 
Regulation XXIX of 1814 applies, wishes to resume that tenure, ho must bring 
hi.s suit within twelve years after succeeding to the ghatwal i estate. The po.sses- 
sion of the tenant is adverse to him from the time of the decease of his immediate 
predecessor. Article 139, sched. ii cf Act XV of 1877, regarding sujts by land- 
lords to recover possession from toiuints giving twelve years time from the 
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Limitation Act — (continmd,) 

XV of 1877 — (co7i tinned,) 

determination of the tenancy, does not apply to crises in which the plaintiff seeks 
to recover a tenure permanent in its nature and not determinable by notice. 
MODHO KOOKKY li. Tkkait Kam Chundeu Sinuh ... ... IX 

Arts. 1.S9, 14'1 . — Jjundlord ami tenant — Suit for jxissession — Cause of action. The 
plaintiff stated that in the year 18(>^ he purchased a talook in which some of the 
defendants then held an ijara foi a term of years expiring!; in 1808. The talook had 
previously been a khas inehal in the imsscssion of the (loverument, and was brought 
by the plaintiff at an auction sale held by the Collector. The plaintiff also stated 
that the ijaradar defendants, in collusion with the other defendants, had continued 
in posscssionof the lands held in ijara after the term of the ijara had expired, and 
had refused to give up possession then*of to the plaintiff. The Judge of the lower 
Appellate Court found that the defendants (other than the ijaradars) had been in 
possession prcviouslN to the sale in IS(V2, and he also found that there was no 
evidence to support the charge of collusion with the ijaradar defendants. He therefore 
dismissed the suit (which was brought in 1880) on the ground of limitation. Hetdy 
on second appeal, that^tlu* plaintiff’s cause of action arose on the expiration of the 
ijara, and that the suit, whether governed b\ articles l.‘19 or M l of the Tjimitation 
Act, XV of 1877, was not barred on the ground of limitation. 

Wonmesh Chinuler (iooptn v. linj Naniin //o// citi*d. 

KUISHNA flOHINl) imcu /*. HAHI CHI’UN DHUH ... ... ... T\ 

Art. Ml~.lc/ 7A’ o/ 1871 , .sr /zer/. 7A, art. MO— *S'/n7 />// Jteverswncr for possession. 
Ifuder article Ml of schedule H, Act XV' of 1877, a reversioner who succeeds to 
immoveable property has twelve years to bring his suit for possession from the time 
when his estate falls into possession. 

SRINATFl KrU Z . rilOHUNNO KITMAK flHOSE ... . ... ...IX 

Art, 141 — Alienation by Ilindtt W'idoir -Adrerse possession. A titlel)y adverse posses- 
sion for more than twelvzi sears accrues even during the lifetime of a Hindu widow, 
but if possession arises directly from anv invalid alienation on her part, special 
provision is made for tlic right to sue on the part of the reversioners within 
twelve ye.'irs from her death and the accrual of thtsir titles. 

OYA PRltSAn Alias fjXli PK8HAI) Z'. llRRT NAHATN ... ... IX 

Art, Ml — Suit by reversioners after death of Hindu iridoir. In 184G, a widow, 
under an ikraniama, made over to iior brother-in-law certain properties 
formerly belonging to the estate of one Luchin^ Narai<i, her late husband. The 
widow^died in 1878. In March 1879, a suit WJis brought by the daughters of 
TiUchrni Naniin to re<;ovcr the properties, formerly belonging to their hither, from 
the hands of certian vozidees. 

Held, that the suit by tlie reversioners was not barred under art. Ml of Act XV of 
1877, there having been no possession adverse to the w’idow, by dispossession for 
more than twclvz* years, thi* widow’s cause of action having ceased when she entered 
into the ikraniama in lH4fi, and gave up her right to the property; nor, under .sched. ii 
of Act XV of 1877, could the right of the plaintiffs be said to be barred by any Act 
repealed thereby, inasmuch as art. 142 of Act IX of 1871 prescribes the same 
period of limitation as i^« prescribod in art. Ml of Act XV of 1877 ; and that 
althouli;li, under Act XIV of 18.59, repealed by Act IX of 1871, it was decided in 
Nobin Chinuler Chuckerbutty v. Cl urn Prasad Doss, that adverse possession which 
bars a widow also bars the reversionary heirs, ;vct the exception laid down in that 
ease would be applicable, and would save limitation. 

PUUSIJT KORR e. PALUT ROY . . ... ... ... VTII 

.1r/. 1G4 — Cfule of Civil l^rocednre (Act X of 1877), s. 108— Kx parte decree — Setiimj 
aside ex parte. An er parte decree was obtained against a defendant who applied to 
have it set aside under s. 108 of the Civil Procedure Code. The application was 
made more than thirty days from the date of attaching the defend.ait*s property 
in execution of the decree, hut within thirty days of the service of the sale pro- 
clamation. Held, that the application was barred bv limitation under art. 1G4, 
sched. II, Act XV of 1877. 

IN THR ^r.VTTER OF BHAOBUNESSURY. BHAOBUNKSSURY V. JUDOBBNDRA 
NARAIN MULLICK ... ... *... ... ... IX 

Arts. 171, 171a, niul 178 — Application to revive suit —Right to apply — Pending 
suit. The right to apply ill a pending suit — i.e.. a suit in which no flnal order 
has been made, — is a right which aceripis from day to day, and therefore the 
periods of limitation provided in arts. 171, 171a, and 178 do not apply in an appli- 
cation to revive such a suit. , 

KEDARNATH l^fUTT V. HARUA CHANO DUTT ... ... ... VIII 
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XV of 1877 — (continued.) 

Arts. 1716 and 178. Soo Appeal. 

Art. 17G. See Arbitration. 

Art. 179. See Limitation Act, 1871, art. 167. • 

Art. 179 — Execution of decree, Apidication for — Acknowledgment in writing. The 
mere payment of a Court-fee in connection with execution proceedings, with a 
view to obtain leave to bid for property then up fc- ^ale in execution of a decree, 
does not con.stitute ** the taking of some step in aid of execution ** within the 
meaning of art. 179, sched. II of the Limitation Act (XV of 1877), so as to 
prevent the execution of the decree being barred within three years from the date 
of such payment. An application for the execution of a decree is an application 
in respect of a “ right ” within the meaning of s. 19, Act XV of 1877, and a peti- 
tion made by a judgment-debtor, and signed by liis vakeel, praying for additional 
time for payment of the amount of a decree, constitutes an “ acknowledgment of 
liability ” within the meaning of that section, and a new period of limitation 
should be computed from the date of such petition in order to«ascertain whether 
the execution of the decree is barred or not under the provisiojis of art. 179, sched. 

II of the Limitation Act. Hamhit Itai v. Satgiir Itai ; and Rani Comnnr Kur v. 

Jakur A li, followed. 

TOHlilS MAHOMKD t;. MAHOMKD MAliOOD BUX... ... ... IX 730 

Art. 119, para, 2 — ''Appellate Court" — Appeal. The meaning of paragraph 2 to, 
art. 179 of the 2nd schedule of Act XV of 1877 is, that, where there has been an 
appeal, the period of limitation is to run from the date wb(*n the Court to which 
that appeal has been pref<‘rred passes an order disposing of the appeal. The 
words ‘Appellate Court’ signify the Court or Courts to which the appeal, mentioncid 
in the article, has been preferred. 

WAZIU MAHTON V. LULIT SiNa ... ... ... ... IX 100 

Art. 179 — KxectUion of tUcree — Partition — Joint Decree — Decree for partition. A 
consent decree for partition made between three parties containcxl a provision that 
if the plaintiffs should not have the property partitioned within two months from 
the date thereof, any one of the other parties to the suit might obtain partition by 
executing the decree* One of the parties sued out execution and obtained partition 
and possession of his own share. More than three years after the date of the decree, 
but less than three years frofti the •date of the application just mentioned, 
another of the parties applied for partition under the decree. Held, th;tt 
application was not barred by limitation under the provisions of the Limitntion 
Act, XV of 1877, sched. II, art. 179, cl. 3. exp. 1. 

MOHUNCIIUNDEK KUUMOKAU V. MOIIESH CHUNDEtt KURMOKAR ... IX 5C8 
Art. 179 — Execution of decree , Application for — Step in aid of execution- — Repeal, 

Effect of. On the 28th September 1877 an application was made for execution 
of a decree. On the 8th July 1878 the dccrcc-hoMcr deposited Rs. 2 as Nihimee fees 
that is to say, costs for bringing certain property to sale in execution of the 
decree. On the 28th March 1881 a further application for execution of the decree, 
was made. Held, that the deposit of Rs. 2 as Nilamee fees on the 8th July 1878 
was a step in aid of execution of the decree, . and that the application of the 28th 
March 1881, being within three years from the date of the deposit, was not barred 
by limitation. 

Qutere. — Whether, inasmuch as Act IX of 1871 is repealed by Act XV of 1877, 
and the later Act contains no provision similar to that contained in s. 1 of Act IX 
of 1871, Act XIV of 1859 can be said to have been repealed in respect of suits 
instituted before the 1st of April 1873. 

Badha Prosad Singh V. SUNDUR Lall ... ... ... IX 644 

Art. 179. See Limitation Act, 1877, s. 19. 

Aft. 179 — Application for execution of decree — Order staying execution. The plaintiff 
obtained an ex parte decree bn 7th February 1876, of which he applied for exe- 
cution on the 31st May 1876. Thereupon the defendant applied to set aside 
the decree, on the ground that he had ha^ no notice of the suit, and an order was 
made staying the execution of the decree. The defendant’s application was reject- 
ed on the 16th November 1876, and an appeal by the defendant, pending which 
the stay of execution was continued, was disi^isscd on the 19th December 1877. 
Previously, vie., on the 21st February 1877, the execution-case had been struck 
off the file. Held that, notwithstanding the application was made more than 
throe years after the decree, and the plaintiff was not entitled to any doSuction of 
the time during which the execution was stayed by order of Court, an implication 

4 CAL.— i * 
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XV of 1877- (concluded.) 

for oxculion miide on the 10th December 1880 was, under art. 179 of Act XV of 
1877, not barred, the decree not bising final until the order dismissing the appeal 
on the 19tli Dqpember 1877. 

LlTTFUFi Iluy SirMBHUnrN PATTUCK ... ... ... VIII 248 

Art. 179, cl. 4 — Application in aid of v.rccntion — Pos^uission — Wnsilat. Where a decree 
is one for possession, with wasihit from the date of dispossession to the date of suit, 
an application for wasilat, if not made within three years from the first application 
in execution, is barred. 

An application made by a judgment-creditor to take out of Court certain moneys 
then! deposited by his judgment-debtor, cannot be considered to be an application 
to the Court to take a step “ in aid of execiiti*m,” and is not, therefore, within 
the meaning of cl. 4 of art. 179, sched. ii of Act XV of 1877. 

Bumee Singh v. Mirza Nnzuf Ali Beg distinguished. 

Hem CIIUNUEH CriOWDHUY V. Blio.JO SOONUUUY Dkbee ... ... VIII 89 

Al't. 179, fZ. 4 — .AppUciflion for e.rectUion of decree by henaniidar. An application 
for execution of a decree by a mere benainidar is not an application in accord- 
ance with law within the meaning of art. 179 (cl. 4 of sched. II of the 
Limitation Act (XV of 1877), such as to afford a fresh starting point for limitation. 

Deno Nath chuckkkbutty r. Laemt Coomar Ganhopadhya ... IX 633 
Art. .180 — Execution <f an order of Privy (kmncil — Order in Council confirm- 
ing a decree. Although an order of Her Majesty in Council may confirm 
a decree of the Court below, that order is the paramount decision in the suit ; 
and any application to enforce it is, in point of law, an application to execute the 
order and not the decree which it confirmed. 

Such an application is governed by art. 180, sched. ii of Act XV of 1877. 

Luchmun Peusad Singh v. Kishun Pehsad Stngu ... ... VIII 218 

Liquor — 

Sale of, by servant. See Excise Act, ss. 41, 42 and 59. 

Lis Pendens — 

See Mortgage. 

Suit for account against executor — Sale by Sheriff in execution of decree — Right of 
. Purchaser at Sheriff's sale against p urcha.se r>- at sale by mortgagee* In 1855, a 
decree for an account was passed, in the Supremo Court at Calcutta, against A, 
an executor. A died in 1856, and the suit, which was revived against his repre- 
sentatives, came on for consideration on further directions on the 29th of August 
1806. Tt was then found, that A’s estate was liable for Rs, 1,32,400-11-8, and his 
representatives were ordered to pay this money into Court. The representatives 
having made default in payment, a writ of fieri facias was issued, under which 
certain property was sold by the Shoriil of Calcutta and conveyed by him toB on 
the 1st of April 1877. Previously tA this the representatives of A had, on the 
11th of J.inuary 1805, mortgaged the same property, together with other lands, 

“ for the purpose of paying the C-ovcrnmcrit revenue of certain taluqs belonging 
to A' deceased,” and the mortgagee having obtained a decree on his mortgage, the 
property was sold to C, in execution of the inortgago-decroo, on the 30th of March 
1867. In a suit for possession by C against 15, the latter pleaded lis pemlens. 

Held, that the nature of the suit, in which the decree of 1855 and the subsequent 
order of 1866 were passed, was not Siu h as to warrant the ax^plication of the doc- 
trine of lis pendens to the mortgage of the 11th of January 18.55. 

Kailas Chandra Ohose v. Fulchand Jaharri followed. 

KASUMUNNISSA Bibee u. Nilratna Bosk ... ... ... VIII 79 

Local Enquiry— 

See Decree. 

Looal Investigation — 

See Evidence. 

Lost Will— 

See Will. 

Lunatic - 

Act XXXV of 1858, ss, 3, 4, 22 — Ajg}eal— Right of suit to recover Property. On an 
application made by the wife and son of Tajamul Hossien, an alleged lunatic, 
under the prdvisions of Act XXXV of 1858, s. .3, the daughters of the alleged lunatic, 
who were served with a notice under s. 4 of the same Act, appeared at the hearing 
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Lunatic — ( continued.) 

of the application, and cross>cxiftninod the witnesses examined in support of the 
application. The Judge found that Taijamul Hossein was of unsound mind, and 
appointed his wife, Mussamut Latifan, to bo the guardian of his person. The 
daughters appealed to the High Court. 

Held (on an objection being taken that the ax)pel]aiitK had no locus standi), that the 
daughters wore entitled to appeal under the provisions of s. 22, •Act XXXV of 
1868. 

Sherman v. Schorn referred to. 

Quicre — Whether a right to sue to recover a pronerty wuuld be sufficient to confer 
jurisdiction under Act XXXV of 1868 ? 

IN THE MATTER OP THE PETITION OP lilAllOMED BUSHKERl’L. IlOHSEIN. 

BiBEE MUNOHUR U. MAHOMKD BUSHEERULi ilOSSEIN ... VIII 203 

Asylums' Act, 1858, s. 4. See Liability of Public Servant. 

Suit by, to recover family proyerty. See Hindu Law, Inheritance. 

Hagistrate — 

Attachment and sale by. See Absconding of Accused. • 

Duty of. See Criminal Proceedings. 

Jurisdiction of. See Criminal Procedure Code, 1872, s. 518. 

Poiver of. See Criminal Procedure Code, 1872, ss. 47, 518. 

Reference to High Court — Order of Appellate Court — Criminal Procedure Code (Act 
X of 1872), .ss. 296, 296, and 297. A District lMagi.strate, being of opinion that 
the Sessions Judge had, on appeal, improperly .set aside a conviction made by a 
Cantonment Magistrate, referred the matter to the High Court under s. 297 of 
the Code of Criminal procedure. 

Held, that the Magistrate had no powcjr to make such a reference. 

IN THE MATTER OP THE PETITION OF RaM LALL. THE EMPRESS V. 

RAM LALL ... ... ... ... ... VIIT 876 

lieview of order — Rcival of order which has been quashed. On the 7th of June 
1881, the Assistant Commissioner of llylakandi, in Sylhet, X)assed an order under 
s. 618 of the Criminal Procedure Cod(*, that the manager of a certain tea garden 
should discontinue holding a market on Thursdays until furth(‘r notice. On the 
25th of August 1881, the A.s8istant Coiiinii.ssioner reviewed this order, and having 
come to the conclusion thati»hc had no iiower to issue a permanent injunction, 
struck the case off the file, at the same time referring the matter to the Di^juty 
Commissioner. The latter declined to iutc?rfcro, informing the Assistant Com- 
missioner that he saw no illegality in his order. Thereupon the Assistant 
Commissioner passed an order declaring that his order of the 7th of June 1881 
remained in full force. On a reference to the High Court, made by the Officiating 
Sessions Judge of Sylhet under s. 297 of the Code of Criminal Procedure — 

Held, that the ^lagistrate having, on the 2bi\}. of August 1881, set aside his order of 
the 7th of June 1881, and struck the case off the file, he had no i)ower to revive it 
without a fresh proceeding. 

BRADLEY y. JAMESON ... ...* ... yill 580 

Withdrawal of case — Code of Criminal Procedure (Act X of 1872), s. 621. Where a 
Magistrate, in a proceeding under s. 621 of the Code of Criminal Procedure, 
satisfies himself that there is no necessity for proceeding further under that section, 
he is competent to let the matter drop. 

In re Shonai Paramanick followed. 

IN THE MATTER OF THE PETITION OF ISSUH CllUNDER NATH. IsSUR 
Chunder Nath V. Kali Churn Nath ... ... VIII 883 

Hahomedan Law— 

See Will. 

Acknowledgment of children as sons. The acknowledgment and recognition of 
children by a Mahomedau as his sons, giving them the status of sons capable of 
inheriting as being of legitimate birtli, may, without proof of his express acknow- 
ledgment of them, be inferred from his treatment of such children, provided that 
certain conditions negativing this relationship are absent. 

The question whether such acknowledgment should be presumed or not, depends on 
the circumstances of each particular case. Ashrtifood Dawlali Ahmed Hossein 
Khan v. Hyder Hossein Khan referred to and followed. 

MAHAMAD AZMAT ALl KHAN V, LALLI BEGUM ... • ... VIII 422 
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Hahomedan hav— (continued.) 

• 

Debts — Administration, S7iit far — Suit by creditor of deceased mahbtuedan against 
his heir — Sale in execution of decree. Aftor the death of a mahomedan, several 
of his creditors sued his widow and daughter, and obtained decrees against the 
assets of the deceased, which assets had conic into the possession of the mother 
and daughter. ^ In execution of these dccrcses portions of the property were sold ; 
thereupon two ^married sisier.s of the deceased, who lived with their husbands 
apart from the widow and daughter, sued as heirs of the deceased to recover their 
shares of the property sold. 

Held, that the property of the deceased having been attached and sold in payment 
of his debts, the plaintilTs' suit must be dismissed. 

When a creditor of a d<'C5cas(‘d niahomedan sues the heir in possession, and obtains 
a decree against the assets of the dt‘ccascd, such a suit is to be looked upon as an 
administration-suit, and those heirs of the deceased who have not been made 
parties cannot, in the absence of fraud, claim anything but what remains after 
the debts of the testator have been paid. 

Mussamut Nuzeerun v. Moulvie Ameer ooddeen, Assamathemnessa Bibee v. Roy 
Lutchmeeimt Simjk, Kishirur Khan v. Jeirnn Khan, Khajah Hidayutoollah v. Bai 
Jan Khannm, Bazayet Hossein v. Dooli Chiiml referred to. 

Mutty.tan p. Ahmed ali^y ... ... ... ... vill 

Debts — Sale in execution of money-decree against the representatives of deceased 
mahdmcdan — Itights of purchaser at execution-sale against mortgagee — Notice. In 
exe£Ution of a moniiy-decree against the heirs of a deceased mahomedan {or a 
debt incurred bv him, A purchased certain property which had been allotted to the 
widow of the deceased in lieu of dower and of her share of the inheritance. 
Previously to the purchase, however, the widow had mortgaged the same property 
to B, who, at the time of the mortgage, knew of the debt foj* which the decree was 
obtained. In a suit by B against A, on the mortgage, it was not shown that 
there were not assets in the hands of the heirs-at-law to satisfy the debt due to 
A’s vendor. 

Held, that B was entitled to recover. 

Syud Bazayet Hossein v. Dooh Chund followed. 

NARSTN(iH DASS V. NAJIMOODDIN llOSSKIN ... ... ... VTIl 

Divorce —Divorce by wife. Under the Mahomedan law, a husband may give his 
wife the power to divorce herself from him aejeording to the form prescribed by 
that law for divorce by the husband. 

HAmIdOOLHA W. PAIZUNNISHV ... ... ... VIII 

Endowment" - Wnqf — ] Provisions for payment of debts a-nd maintenance. A Maho- 
mcd<in created a wuqf of all his proi^ertv, and appointed his minor grandson 
mutwali, jiroviding that, during the minority, the property .should be managed 
by the minor’s father. The deed contained a provision that, in the first place, 
certain debts should be paid, and then provided that the property should be applied 
towards the religious uses created and the maintenance of the settlor’s grandsons 
and their male issue. In execution of a decree against the minor’s father, the 
endowed property was attached and sold. In a suit by the minor through his 
sister*, as guardian, to recover possession of the property, /teW, that, notwith- 
standing the provisions for payinont of the debts and maintenance, the wuqf 
was valid. 

LucHMiPL’T SINGH e. Amir Alum ... ... ... ... ix 

Gift — Requisites of gift— Gift in future. Under the Mahomedan law a gift is not 
valid unless it is accompanied by possession, nor can it be made +0 take effect at 
any future definite period. A document, containing the words, " 1 have executed 
an ikrar to this clicct that, so long as I live, I shall enjoy and possess the properties, 
and that I shall not sell or make gift to any one ; but after my death you will be 
the owner, and also have a right to sell or to make a gift after my death.” 
Held to be an ordinary gift of property ‘ in futuro ’ and as such invalid under 
Mahomedan law. 

YUSUF ALi u. Collector OP TIPPERA ,... ... ... IX 

Guardian — Minor — Certificate of Guardianship. Under the Mahomedan law the 
brother of the mother of a female minor, whoso parents are dead, is entitled, in 
preference to a mere stranger, to the guardian.ship of the property of the minor, 
unless it ho shown that he is in some wa^ unfit to take charge of such property. 

In the matter of the petition of }mam Buksh. imam BUKSH V, 
THACKO BlOEE ... ... ... ... ... IX 
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Mahomedan iMW—iconcluded.) 

Joint maJunnedan' faviily — Joint acquisition — Presumption. When the members of 
a mahomedan family live in commensality, they do not form a ‘ joint family ’ in 
the sense in which that expression is used with regard to Hindus ; and in Maho- 
medan law there is not, as there is in Hindu law, any presumption that the 
acquisitions of the st \eral members are made for the benefit of the family jointly. 
Abraham v. Abraham and Jowala liulesh v. Dharum Sing cited. Itupchnnd 
Choivdhry v. Lain Chowdhry doubted. 

Hakim Khan V. GooL KHAN ... ... ... ... VIII 

Maintenance — Mitlta form of ynarriage — Criminal Procedure Code (Act X of 187Q^ 
s. 636 — Shea sect. Under the law of the Shea sect of mahomedans a mutta wife 
is not entitled to maintenance, but such a provision of the law does not interfere 
with the statutory right to maintenance given by s. 536 of the Code of Criminal 
Procedure. 

In thk matter of the petition of luddun Sahiba. Luddun 
SAHIBA y. MIRZA KAMAK KUDAR ... ... ... ... VIII 

Marriage — Mutta form of marriage — Bejmdiotion—Dworce. The mutta form of 
marriage does not admit of repudiation under the law ef the Shea sect of 
mahomedans. 

Qvxjere, — Whether the form of divorce called zxhar may be exercised in the mutta 
form of marriage. 

IN THE MATTER OF THE PETITION OF UUDDUN SAIIIJU ... ... VIII 

Wukf Of endowed property- Office of uiutwali nature of — Transfer of^pcrfiyrmance 
of duties of^ by agent. The office of mutwali is a trust which a woman, equally 
with a man, is capable of undertaking, but it is a personal .turst, and the office 
may not be transferred, nor tbe endowed property conveyed to any person whom 
the acting mutwali mfiy select. 

The word ‘ deputy, ’ in boo*k 9, Chap. V, p. 501 of Baillio’s Mahomedan law, signifies 
some one who, as an agent, may bo employed to perform the duties of the office, 
as to collect rents and to assist the mutwali in expending the proceeds of the 
endowed property for charitable purposes. 

Wahid alt v. Arhruff Hossain ... ... ... ... VIII 

Maintenanoe— 

See Mahomedan Law, Maintenance. 

Arrears of. See Limitation Ac^, 1877. art. 182. 

Suit for. Sec Jurisdiction : Res judicruia. ^ 

Majority — 

Act, 1875, s. 3. Seo Act XL of 1858, s. 3. 

Guardian^ appointment of — Period from which appointment dates — Certificate. The 
making of an order appointing a guardi.in under Act XL of 1868, and not the 
subsequent taking out of the certificate, is that by which a guardian is appointed 
of the person and property of a minor within the meaning of s. 3 of the Indian 
Majority Act. • 

Chunee MuTi Jon ARY u. Brojonath Roy Chowdhry ... ... VIII 

Malioious Proseoution — • * , , 

Damages — Costs in Criminal Court. In a suit for damages for malicious prosecu- 
tion, the plaintiff is entitled to recover the costs necessarily incurred by him in 
defending himself on the criminal charge. 

Bunnomali Nundi y. Hurry Dasb BYRAGi ... ... ... VIII 

Malversation — 

See Hindu Law, Partition. 

Manager— 

Of joint estate, relation of the co-sharers under age. See Guardian. 

Power of. See Civil Procedure Code, 1869, s. *243. 

Maps — 

See Evidence. 

Marriage— 

See Minor. * 

Mutta form of. See Mahomedan Law, Maintenanoe : Mahomedan Law, Marriage. 

Master and Servant — 

Criminal act of setvant — Non-linbilify of masici'^lndian Ports Act (XT I of IBlb), 

8. 22. The servants of a contractor who had engaged to discharge ballast from a 
ship lying in the port of Calcutta, thrt^the ballast into the river withjp the limits 
of the port, and thus committed an offence under a. 22 of the Indian Ports* Act 
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Master and ^wvtLni— (continued.) 

(Act Xll of 1875). It did not appear that the cofitractor had abcttod the offence. 

Heldy that he was not, in the absence of proof of abetment, liable for the acts of 
his servants. 

Chundi Churn Mookkujee u. THE Empress ... ... IX 

Maxim— , 

Optiluus Icgis inierpres cornu etiulo. See Registration Act, s. 17. 

Measurement — 

Chittas. See Evidence Act, s. 83. 

0/ excess land. See Landlord and Tenant. 

Of land, proceedi'ngs for. Sec Bciig. Act VTIl of IHG'J, s. 38. 

Medical witness — 

See Evidence. 

Deposition of. See Criminal Proceedings. 

Memorandum — 

Maile by Police Officer. Sec lOvidence. 

Mesne Profits — 

See Decree : Sale in Kjfecution of Decree. 

Amount claimed in plaint —Larger amount found due by Ameen. Where a plaintiff, 
in bringing a suit for possession and for mesne profits approximately estimates the 
amount of such mesne profits at a certain sum, and obtains a decree which leaves 
the amount due as mesne profits to be ascertained in execution, he is not bound 
doAyu to the amount claimed in his plaint ; but if more is found due to him, he 
is entitled on payment of further court-fees to recover the larger amount so found 
duo. 

Baboojan Jka v. Bypuith Dutt Jlia, distinguished. 

Jadoomony Darke v. Hab^ez Mahomed ali khan ^ I.. ... Vlll 

Execution of decree — Mesne profits lioio estimated -Amount stated in plaint — 
Estoppel. When, in a suit for possession of land and mesne profits at a rate stated 
in the plaint, a decree is passed which dircx^ts that the amount of mesne profits bo 
ascertained in execution of the decree, the plaintiff is not limited to the amount or 
rate stated in his phiint, though it may be used as evidence agiiinst him in favour 
of the dofi'ndant. Baboojan Jka v. Byjimtk Dutt JJia, explained. 

GAURI PK08AD KOONDOO V. REILY ... ... ... ... IX 

Interest— Damages — Wnsilat. Interest calculatfd npcvi yearly rests of rent may, 
whci) claimed by the plaintiff in hi.s plaint, bo given as an essential portion of 
the damages, which arc recoverable by a person wrongfully kept out of possession 
of immoveable property. 

Protap Chunder Borooah v. Itnncc Surnomoyee followed. 

The term* mesne profits’ docs not include interest year by year in those profits. 

Hurro Durga iUiomihrani \ . Burnt Sundari Debi followed. 

Principles stated on which the calculation of mesne profits should bo based. 
Rajbndro Coomar Roy v. Madhuh Chunder Ghose ... ... VIII 

Interest, loss of. The term ‘ mesne profits ’ means the amount which might have 
been received from thp land deducting the charges for collection ; and does not 
include damage resulting from their not having been paid as they became due, or 
loss of interest year by year. 

Hurro Duroa Chowdhrani u. Surut Sundari Debi ... ... VIII 

' Interest on. See Decree. 

Suit for. See Civil Procedure Code, 185i>, s. 7 : Onus Probandi. 

Suits for possession and. See Court fees Act, 1870, s. 17. 

Minor — 

See Act XL of 1858, s. 3 : Guardian : Mahomedan Law, Guardi .n. 

Act IX of 1861 — Jusisdiciion of District Judge — Marriage — Custody of mimr — 
Injunction. The paternal uncle of a female Hindu minor, whose father was 
dead, applied to the District Judge, under Act IX of 1861, for the custody of the 
minor, and for an injunction to prevent the mother of the minor from carrying 
out a projected marriage. On the 8th of,, March 1881, the Judge issued an 
ad interim injunction. When the application came on for hearing, it appeared that 
the marriage had taken place before the order of injunction had reached the 
parties. The District Judge found that though the mother was entitled to the 
custody of the minor, yet the petitioner i w.as entitled to give the minor in marri- 
age in preference to the mother. The District Judge also found that the marri- 
age had not ijti fact been validly performed. On appeal to the High Court, it was 
contended that the District Judge had no jurisdiction to determine the right of 
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Minor— f contimied,) , 

any party to give an infant in marriage on an application under Act IX of 1861, 
or to grant an injunction ; and it was also contended that the magistrate was 
wrong in entering into the question of the factum of the marriage. 

Held that, under the provisions of Act IX of 1861, the District Judge had jurisdic- 
tion. 

Balmakutid v. Janki^ Wolverhampton Waterwot'ks Co. v. Hawkesford^ and Collector 
of Pubna v. Romanath Tagore referred to. 

Held also, that for the purpose of deciding whether the injunction should issue, the 
Judge was justified in entering into the quest'^m of the factum of the marriage, 
though his finding, on that point would have no ellect in determining its validity. 

IN THE MATTER OF THE PETITION OF KASHI ClHJNDEH SEN. BUOHMOMOYEE 
V. KASHI ClIUNDER SEN ... ... ... ... ... VIII 26C 

Partition, of share of. See Hindu Law, Partition. 

Plaintiff. See Guardian : Limitation Act, 1877, s. 7. 

Sons, sale of interest of. See Hindu Law, Alienation. 

Suit by. Sec Compromise of Suit : I’ractico. 

Minority — , 

See Limitation Act, 1877, s. 7. 

Disability of. See Registration Act, 1877, s. 35. 

Hisdireotion — 

See Witness. 

Misjoinder— 

Parties — Suit to recover pn'operty sold in exeentin of decree. Certain properties were 
sold to A by private contract. Subsequently the properties were attached 
in execution of a decree against A’s vendors and sold in execution to various 
purchasers. A instilTuted a suit against his vendors, the decree-holders, and 
the purchasers, to seff aside the execution sale. Held, that the suit was not 
defective by reason of misjoinder of parties. Rajaram Tewari v. Luchman 
Prasad, distinguished. 

HABANUND MOZOOMDAR V. PUOSUNNO ClIUNDER 1318 WAH ... IX 763 

MiBrepresentation — 

See Fraud. 

Mistake in law- - 

See Compromise of family disputes. 

Mofussil Courts — * * 

Practice of. See Evidence Act, 1872, s. 35. 

Mokuraridar— 

See Mortgage. 

Mokurari ijara — 

See Potta. 

Potta, suit for declaration under. See Specific Relief Act, s. 19. 

Money decree on mort^a^e bond — 

See Mortgage. 

Money paid in satisfaction of Joint Decree — 

See Small Cause Court Jurisdiction. * * 

Mortgage — 

See Evidence Act, 1872, s. 92. Rcs-judicata : Stamp Act, 1879, s. 7, para. 2. 

Bo7id See Registration Act, 1877, s. 49: Second Appeal. 

By father of joint family. See Civil Procedure Code, 1882, s. 283. 

By sons of insane 2 )erson. See Hindu Ijaw, Alienation. 

Decree directing accounts, ttc. See Decree. 

Decree on. See Execution of Decree. 

Execution of decree — Apportionment of mortgage debt amongst properties mortgaged. 

It appearing that the mortgagee deliberately abstained from executing his decree 
against eleven properties which still remained in the possession of the mortgagor, 
but proceeded against the^one property which had passed out of the mortgagor's 
possession, the mortgage debt was directed to bo apportioned between the twelve 
properties, and the mortgagee was not to bo allowed to take out execution against 
the property which had passed out of the mortgagor’s possession, except for 
the amount which should bo apportioned to such property, without satisfying the 
Court that ho had made every possible effort to execute the remainder of his decree 
against the other eleven properties. 

RAM DHUN DHUR w. MOHESH CHDNDER CHOWDHRY ... ^ ... IX 406 

For payment of Oovenment revenue* See Sale in Execution of Decree. 
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MoPtja^e — ( continued.) 

Money decree on mortgage bond — Mortgagee' a — lien — Registration Act (XX of j86G), 

5. G8 — Frame of suit — Parties. A iiitd B co- mortgagees, obtiiiiujcl a summary decree 
under the H(.>gistritioii Act XX of 1800, s. 5:3, on the Gth May 18G8, in respect of 
certain property which was again mortgaged by the owner to C and D in March 
18G9. C and D having also obtained a deeroe on their mortgage brought the pro- 
perty to sale in cjfccution of their decree and purchased it themselves in December 
1874. A not having had the whole of his mortgage-debt satisfied instituted a suit 
on the i:ith December 1879 against C and D, and the representatives of B (B having 
meanwhile died and his represontativiis not joining in the suit), to enforce his lien 
against the mortgaged property in the hands of C and D, and to recover tlu! share 
of the mortgage-debt still due to himself alone. Held, tliat A did not acquire a 
better right to proc.eed against the property by reason of its having come into the 
hands of C and D, nor did C and D take subject to a greater burden than the 
mortgagor himself, and that as A had allowed his decree against the mortgagor to 
be barred by limitation, he had lost all right to proceed against the property by 
execution were it in the hands of the mortgagor, and consequently he could not be 
allowed to proceed against it by suit, merely because it was in the hands of third 
parties. Syud Fmam Marntmooddeen Mahomed v. Raj Coomar Dass, ixud Jonmenjoy 
Mullick V. Dossmoney Dussee, referred to. 

CALTiY NATH BUNDOPADHYA i;. KOONJO BKIIARY SHAHA ... IX G51 

Mortgage by executors — Suit on mortgage — Administration-suit — Writ of fi-fa — 
Sheriff's Sale — Dis l^end<*ns — Sale in e.reruiion of decree. In a suit by the 
representatives of I’D, against his brother AD and after AD’s death against 
his executors, it was found that there was ovi'r Rs. 1 ,:3‘2,400 due to the 
plaintiff from the estate of the deceased ; and, on the ‘29th of August 18GG, the 
executors wore ordcsrc'd to pay this sum into Court. The (‘xecutors disobeyed ; 
and, on the ‘24th of December 18GG, a, writ of fi-fa was issued from the High 
Court, in execution ot which certain property belonging to thS estate of AD was 
sold to the defendants on the IHth of July 1807. Previously, however, on the 
l‘2th of Qctober 18GG, the cxijcutors had mortg.iged the same property to the plain- 
tiff, who brought a suit on his mortgage on tlie 10th of June 18G7. On the 28tli 
of August 1KG7, the present defendants were made parties to that suit, and in their 
written statement they alleged that they had been improperly made partie.s 
and claimed a title superior to that of the plaintiff. That suit was dismissed with 
costs as against the present defendants, on the ground, that they wore improperly 
added ; bub a docreefor sale was given against tbo/3xecutprs, in execution of which 
the mortgaged projierty was sold to the plaintiff. In a subsequent suit brought 
by the plaintiff for possession' - 

Held, that the defendants wero entitled to redeem, and were not affected by the 
suit of 18G7 as a Us pendens. 

Chunder Nath Mullick e. NiiiAKANT Bankrjee ... ... Vlll 690 

Mortgaged Property, Conveyance of, to mortgagee— Attachment ami sale of same 
property timler another decree— Suit by mortgagee to recover money advanced on 
mortgage-bond — Avoidance of conveyance-^ Lien. In 1874, tho plaintiff advanced 
money to F and Z on the security of a mortgage of certain properties. In 1875, 
tho plaintiff took a conveyance of the properties mortgaged to him, setting off the 
money j^ue to him under the mortgage against the consideration-money. At the 
time of this conveyance, the same property was under attachment under a decree 
obtained by another person, and this property was, in execution of this decree, put 
up for sale, and purchased by one G. 

In a suit brought by the plaintiff on the mortgage-bond (to recover the money lent, 
and asking that the properties might bo made liable to satisfy tho debt) against 
FZ, and G, it was held, that tho conveyance of 1875 being void as against G, 
the plaintiff was entitled to fall back upon the lien created by tho mortgage-bond. 

B^sen Doss Singh v. Sheo Prasad Singh followed. 

GOPAL SAHob r. GUNOA PERSHAD SAHOO ... ... ... VIII 630 

Mortgagor and mortgagee — Covenant to repay, Absence of — Suit to recover motley 
lent — Measure of damages — Costs. Two out of .several co-sharers mortgaged as their 
own, by way of conditional sale, a portion of the joint family property. The 
mortgagee foreclosed, and then instituted a suit for possession, which he withdrew 
with liberty to bring a fresh suit. Ho afterwards brought a suit for possession 
against the mortgagors, and their co-sharers, on the suggestion of tho mortgagors 
that it would be undefended. It was, however, defended by the co-sharers, and the 
suit was dismissed. Tho mortgage-deed contained no covenant to repay the money 
lent. In an action for damages brought by the mortgagee against his mortgagors — 
held, that the plaintiff was entitled to recover the money lent and interest, and 
the cost of the second suit. 

BHUGWAN ACHipjEE V. OOBIND SAHOO ... ... ... IX 334 
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Mortgage — ( concluded,) , 

Patnidar, right of, to redeem. Terms upon which » patnidar was lot in to redeem 
stated. ^ 

Kahumunnissa Bihek r. NiiiUATNA Bose ... ... ...VIII 79 

Pagment of — Extinction of charge — Intention of jjarties — Presumption. Whether 
a mortgage, paid off, has been kept alive or extinguished depends upon the 
intention of the parties ; the mere fact that it has been paid oiT not deciding the 
question whether or not it has been extinguished. Express declaraition of in- 
tention will caiuse either the one result or the other, and in the absence of such 
expression, the intention may be inferred, either one waiv or the other. A lender 
of money upon a mortgage, which, however, basing been made by a person not 
having authority to charge the greater part of the property included in it, was to 
that extent invalid, relied upon a charge effected in a prior paid off mortgage to 
another mortgagee of the same property. The balance due for the prior mortgage 
debt had been paid out of the money ads'anced on the later, and the prior instru- 
ment had come into the possession of the present mortgagee. Jleld, that it must 
b(! presumed, in the absence of any expression of intention to the contrary, that 
the borrower, who claimed to be the owner of the propert> ^vliich he attempted to 
charge, intended that the money should be applied in paying off and extinguish- 
ing the prior mortgage, there being no intermediate incumbrance. It being, also, 
presumable that the lender lent the money upon the security of the later mort- 
gage, ho did not become entithid to an additional security, merely, because that 
whiqli he had taken had thus proved invalid in part. Held, therefore, that the 

S rior mortgage had been extinguished. 

lonESH TjAIj V . Mohant Bavvan Das ... ... ... IX 9fii 

Right to redeem — Moknrnridar — Reg u latum XVll of 180G, .9. 8 — Notice of fore- 
closure. The holdeuof a moiirasi mokurari patta under the mortgagor is not a 
“representative” within the meaning of s. H of Keguiation XVll of 180G, and 
is therefore not entitled to notice of foreclosure under that section. Italia Doorgn 
Pershad v. halla Lnchmun Sahojf followed. 

SiiiPOTi CHURN Hey r. Mohip Nauain Singh ... TX 043 

Mortgaged Property 

Sold in execution of decree. Sec Tiimitation .Act, 1877, sched, ii, art, 11. 

Mortgagee- 

Right of purchaser at Sheriff* s sale against. Sec Lis Pendens. 

Right of, to sell. See Hindu 4 jaw, Alienation. 

Suit bg. See Parties. 

Suit bg, to declare lien. See Review. 

Moveable Property — 

Suit for sjiecijic. See Tjiinitation Act, 1877, arts. 49 and 1‘23. 

Suit to determine coparcener's rights in. See Jurisdiction. 

Municipal Consolidation Act 

Jiemj. Act IV of 1H7G, s. 77 — License - A s.se.ssmeiU — Fine — Hoarding house-keeper. 

Ill order to obtain a couvictimi under s. 77, Bong. .Vet IV of 187G, for keeping a 
boarding-house without taking out a license, it niust be j^hown that the accused 
held himself out to tin; public as one whose hiisrness or profession *,1 is to rqceivo 
boarders for profit. 

Tn order to pass a proper sentence of fine under s. 77, Beng. Act IV of 187G, evidence 
should be given of the amount of assessment on the jiccnsiid’s house or place of 
business, and of the amount payable on account of the license which the accused 
should have tsikuii out. 

In the matter of the High courts’ (Criminal Procedure act (X op 
1875), AND in the MATTER OF THE PETITION OF WOOD. WOOD V . THE 
COUrORATION FOR THE TOWN OF CALCUTTA ... ... ... VIII ,891 

Murder— 

See Charge. 

Mutwalli — 

Nature of office of. See ^lahoinodan Law, Wukf . 

Nawab Nazim’s Debts* Act — ° 

XVJ [ ot 1873— 

Jurisdictum of Commissioners — Parties. The Commissioners appointed under the 
Nawah Nazim’s Debts’ Act XVll of 187g (an Act to provide for the liquidation of 
the debts of the Nawah Nazim, and for his protection from legal process), having 
ascertained and certified that a certdiin zamimlari was nizamut proxitM'ty , (i.e., held 
by the (Tovernmont for the imrpose of upholding the dignity of the®Naw«ib Nazim 
for the time being), the fact that this property had, before the pas^sing of the Act, 

4 CAL.—; 



Ixxiv 


INDEX. 


Nawaf) Nazim’s Debts’ hot— (continued.) . 

XVI r of \Hl\i -(c()ntinucd.) 

bi*i>n convex 0(1 hv tli(‘ Nsivvsil) Nazim to bis son, did not deprive the ConiniisKionors 
of jurisdiction to deal with the ({iiestion. ^’ho plain language of s. 1‘2 of the Act 
is not controlled by any words in the preamble. A suit brought b\ si (daimant 
against the ( lovcrTimeiit and the grantee to recover the property, without the 
Nawab Na/iin having been joincvl a'^a party, could not proceed. 

OMKAl) liKtil'M r. TlIK ( 1 OV FJtNMKNT OF INDIA ... ... ... IX 

s. 1{ -AffrcriHcnf for n/t/nafu iftlitinof fmifmnifs Contract Act f /A’ o/ IS7‘2), s. CO — 
Suit for rvut. So fares the Nawab Nazim’s Debts’ Act is concerned, rent due 
by tin* Nawal) is on the same fooling as any other delit incurred by him, and 
before his property can be made liabh* to satisfy such rent debt, tlie consent of 
the ( lov»Tnor-( icneral in Council must first las obtained to the issin< of execution. 
UOOKMINV JlriiliCIt KdY /•. MUliK JAMANIA BKDC.M ... ... IX 

“ Negotiate ” -- 

Menuouj of. S(‘e Principal and Agi iit. 

New Trial 

(trnuiul of. See Sin. ill Cause Court, Po'sidencx Toxvns. 

Notice of. See Small (!,iuse Court, Alofussil. 

Next Friend - 

See Praediee. 

Non-appesCrance 

/)isiuis.*tnl of suit for. Sec Civil Procediin* Code, 1«S77, s. lOM : U(‘s judicata. 

Of (letemlnut . See Appt‘al. 

Non-joinder — 

Of nccossartf lut! t ft. See P.irties. ^ 

Notice- 

See n’ransfer of Case. 

Of dissolution. See Partnership. 

Of enhancement. See Civil Procedure Code, IS.V.), s. ‘iPl: Knhancement of rent, suit 
for: Landlord and 'rcnanl. 

Of foreclosure. Sec ^Mortgage. 

(if mortijatte. Sec M.ilnjinedan Laxv, Debts. Jjandlord and ’renant. 

Of neir trial. Sec Small Cause Court, TMofn.ssil. 

Of reliju/uishuier.f. See Landlord and 'Penant. ’ ’ 

Of sale. See Sale for Arrears of Ueiit. 

Of .sale, fnoof of juddicahon <f. See Salt* ftu* .\rrears of Ut*nt. 

Of sfde, tuddicuiiou of. S('C Salt* for .Arrt'ars of lleiit. 

To jtrotluce oriifuml dtx inuenl. St*(i Kxidt-nce takt*n on Commission. 

TotfUit. See Jjandlord and 'reiianl. 

Nuisance 

See Criminal Proeedurt* (’ode, IHSJ, s.* DPI. ' 

Objection 

Notice of. See Civil ProeetliriV (’ode, 188*2, s. .Ofil. 

Taken fot* Jirst tinu^ iu aptwal. See Appellate (.’oiirt, objection taken for the first 
• tiiim in. 

Oblations- 

Offerinijof. St*e Hindu Law, Inheritance. 

Obstruction 

Omission toreiuoie. See Heiieh t)f ^lagistrates, Ptixxerof. 

Occupancy - 

Ttifjht of. S(*e Laiidlortl anti 'reliant. 

Offence- 

Committed out of Jiritish India. St't; Jurisdiction. 

Offences -- 

Atjainst other lairs. See Arms .Act, 1878. 

(if di(Ierent kinds. See (Viniin.il Procedun* Code* 1872, s. 

()/ the same ki'ul. See (’riniinal f^roeeduro (’ode, ss., 445, 44(>, 4.53. 

Of the same kind committed in resfH'ct of different pet .sons. Sec* Joiu<h*r of Chargo-i. 

Official Assignee ,, 

Sep Insolvency. 

.'\s.seut of, to .sale. Sec Sale in Execution of Dv-crec,, 

Intel rent ion of. Sbe Tiisolvcmoy. 

J Purchaser from. See Iiisolv'cnry. 
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Omission — 

To obtain Certifidale vnahliwj Court to entc/tnin suit. Sec iViiKioiis Act, s.s. 4-r>. 

'I\) revive suit, Soc Kcs jiwlicatii. * 

Onus Probandi— 

See Hindu Ljiivv, Joint Family : Pos^essioii : Probate : Kes Ju^icatii : Sale for 
Arrears of Reveniio. 

Kvulence — Jaijhir tenure- -Auladad ijranf Suit for itossesswu. J^y a sanad diitcd 
Marcli lHr>4, th(* plaintilT’s aiieestfu* grant(*d to R, the defr*ndant's anecslor, a jaif'liir 
of a certain mau/ia. R died in LH7*i, and plain!. ' sul)MM|u<>iitly broiiglit a suit to 
recover po.ssitssion of the iii.iu/a, allej^iiip; that the i;raiit to li was an ordinary 
service jaghir. The plaintiff tiled a kahuliat which had been executed by B, the 
teniis of which supported the. plaintiiT's allegation as to the nature of the grant. 
The d(>fondant alleged that the grant was auladad, but failed to produce tin; saiiad 
or ac-c.ount ff»r its non prodnctioii. 

Held, that the plaintiff was (uititled to a deert'e. 

Maharain Jmjt/ernatk Sahee v. M ussauiut Ahtud Koirur distingiii.shed. 

Thakuk Doyat. r. BAM ^^\IlALN Singh ... ... • ... VllT 

JliiuluLau' Hena mi transaction Purchase in name nf JUiuln infe- PresumiUion 
— Joint familif. Qtoere. - Whether, in the absence of jiny evidence to show the 
source from whi(!h tin; purchase- iiuuie.y wes d<*rived, tln're is a presuniption that 
property purchased in the name of a Hindu wife is the property of her husband 
and I 41 S been purchased with his money ? 

J*er FlKIiD, J. Semhle . — There is no ])resumption one W’a> or the other, hut the 
burden nf proof in each iuirti<*nlar case must depend upon the pleadings and the 
position of the parties as plaintiffs or d»*feii<l.ints. 

( HOWIJHANI V. TAKINY KANTH LVHIMY CHOWDUV ... ... VII 1 

Ttfikhcrnj tjrant -Suit fitr resumjdion. If a person, claiming iindm’ a b.idshahi 
lakheraj grant made, before the 1st of l)ec(*ml>er I7‘.f0, c.«in show that lie h.is lu'ld 
the land as lakheraj since the 1st of December 1790, tins will be a con<*lusi\e b,ir 
to a Sint for resumption, whether brought by the (lovernment, or by a pun haser 
at a revenue-sale, or by any other person. 1 'liat is. in order to prove a gnint 
anterior to the 1st of December 17f)0, it is sulTicient to give evidence of possessicui 
dating back to the 1st of Decembei 1790. 

Sristeedhur Sairnnt v. Uomanatli tlohhd citi'd. 

A person seeking to resume lakficraj land must give ju innl facie cvidenct* to Jmw* 
that rent has been paid for that land at .scinie time since, the 1st of Deei'uiber I7!)(). 

Pnrhaii Cknrnn Arookerjeo v. Hitjkrisln\ft Mooket jee, Sonnhn (llio'sc v. MouU'i 
Abdul b'arai\ \u\i\ Hurruhur Mnokhopn^thun v. Miulub Chunder Hahoo rvAevred to. 
KOYb VSHHASHINY DOSSIJK V. < lOGOOIiMONl DOSSKK ... ... VIII 

Partition — Private airaiujement SuhsctfUent partition bn Collector. .\ and B were 
joint owners of a mauza. B leased his sliare in ]>atni to C. By arrangement 
between A and C, a partition of the lands was nnuTe, and each part\ collected the 
rents of the lands allotted to him. Forty \ears afttu w.irds. .\. butw um of the 
ni.iu/.a was made, by the Coll(*ctor betwemi A a.i«l B, wht»i*eln lands held b\ C, 
under the previous arrangement, were allotted to A. C was not pariv to tin* fiut- 
wara proceedings. In a suit brought by A against C for possession of the l.inds 
so allotted, tlm plaiiitilT alleged that the previous division of the lands between 
and Cj was a temporary one, made after the coninn*nc*einent of the butwara pro- 
ceedings. The lower Appellate Court found that the pl.iintifT’s allegations had not 
been proved, and dismissed the suit. 

Held (TOTTKNIIAM, J., dissentiiuf)f that the deen'c of the lower C )urt was correct, .is 
il lav on the plaintiff to show that the private partition had come to an end. 
OBUOY CHURN SIUCAH V. IllJKl NATH KOY ... ... ... VI H 

Presumption as to prtiiwrtn acquired irhile famihf is joint. The ])rcsum]>tioM is. 
that all acquisitions made while a family is joint .ire made from the joint funds, 
and the burden is upon the person who alleges that any property is .self-jicciuired 
to prove that allegation. 

ItAMTHUL Singh r. Dbo Narain Singh. ... ... ... viii 

Itesumption, Suit for — lient-free lands- Landlord ami Tenant. In suils for the 
resumption of lands alleged by the defendant to be lakheraj, the burden of proof 
is in the drat instance on the plaintiff to sBow that the lands are mal. The fact 
that the defendant is a tenant of the plaintiff’s is a matter to be taken into con- 
sideration by the Court in doterininirtg whether, on the facts of tliL* ca.se, the 
plaintiff has made out a in'inid facie case ; hut unless the Court finds that the 

• 


Ixxv 

TAOE 


:l7/i 


bib 


■i.JO 


7*2 

517 



Ixxvi 


INDEX. 


Onus Probandi — (coniimied.) , 

plaintiff has made out a primd facie case, judgment should he given for the 
defendant. Ilnrri/hiir Mnlhopadhyn \ . Aladhub Chiinder Bab(H)y AkbarAli\. 
lihijea Itnll Jlin, and Neimj Hundopadhya v. Kali J^rnmnno Ghnsc cited. 
lUCHARAM MUNDUL V. TKARY MOHUN HANRR.IKK ... ... IX 

Suit for ejectment — -Brcnf of pos.sewioii, Qutere . — Whether a plaintiff in ejectment 
is entitled to succeed upon mere pn»nf of ant(‘C‘(‘dent undisturbed ])ossession ? 
JOYTARA DASHKK r. MAHOMKI) MOHARUCK ... ... ... VTII 

Suit for mesue projits. In suits for mesne profits when the defendants have been in 
possession of the prop(‘rtv as wrong-doers, it lies upon them to show what were 
the sums realized as rent <luring tlie time «»f their possession. 

BR0.IRNI)H0C()()MAK V. MADHITH (^Hl’NDKR (illOSR ... VllJ 
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Suit for iHissession Loud imrcliased beiinmi by jdaiutijf for defemlnnt — Kridence 
Act ( / of 187*2i, s. 111. 'I’he plaintiff sought to recover possession of certain lands, 
alleging that he had bi'en dispossesse«l. The defendants, who wcjre in posso.ssion, 
alh'ged that, at an auction -sale, the plaintifT had bought the lands benami for the 
defendants. Ifeltt, thalJ the burden of proving a prhno facie case that the land 
belonged to tin* plaintiff, was on him. 

HURl UAM r. IIA.I t'OOMAIJ OPAOHYA ... ... ... VIU 75*1 

Suit for possesftinn after Outer under the hand lieyist ration Act ( lieiuj. Act VI 1 of 
187(5^. < Where a person who, by an order of the Collector passed under uhe pro- 
visions of tin* liinul Registration Act (Beiig. Act V'll of 1870), has been declared to 
be out of possession of eert.iin land brings a suit for the recovery of posse.ssion, it 
lies on him in the first instance to make out a primd facie ease. 

MUDDITN MOHUN UODDAR BllOtUiOMANTO UODDAR . ... VTII 1)28 

Suit for fHissession —Kridence of prerwas possessitni. Where, inra suit for possession 
of land, the plaintifT proves men'l> that he. has been in po.sse.ssion of the disputed 
land at some time within twelve ^ears previous to the filing of the plaint, such 

evidence is not suflicient to throw upon the defendant the burden of proving his 
title to the land. Wise Amir unnessn followed, and Oour haroy v. 

Wooma Sixmduree Debia cited. 


DKBI CHURN BOIDO C. ISSUU CHUNDER MANJRR ... ... IX 89 

Suit for possession — Kierious disiHussession — Limitation — Adverse possession, Tn 
every suit for the rt*covory of land, on the allegiitr^nof pievious dispossession by the 
dcfciidMit, the plaintiff must start his (*ase by showing that, at some time within 
twelve years previous to the institution of the suit, helms been in possession of 
the land .sued for. Rajah Sahib Rerhlad Sein v. Maliai ajak Rajcnder Kishorc 
Sinyh, Daicknis v. fjord Peniliyn, and Noyes v. Crairley, cited, 

BHOOTN.ATH CH.ATTKRJEK r. KEDARN.ATH BANERJEE ... ... IX 12b 

Where, in a suit for the recovery of land, based on title, the plaintiff alleges that 
he has been in po.ssession of the land and was dispossessed therefrom b\ the. defen- 
dant within twelve years jirior to the institution of the suit, mere proof of such 
possession will not be suflicient to entitle the plaintifT to a decree, iri.sr v. - 

unnissa KhattHm followed' ; and Kaira Alanji v. Khoicaz Niissio disapproved. 

KRTAZA HOSSEIN r. BANY MISTRY ... ... ... JX 130 


Suit for iHisscHsion of land'- Presumption of iHisscssion and ownership. If in a suit 
for possession of land which wascovcrc<l with water more than twelve years before 
the institution of the suit, the plaintiff proves that he exercised acts of ownership, 
as by letting out the julkur to tenants, that is primd facie evidence of pt'.ssession 
and ownership, and unless the defendant can make out a twelve-years’ statutory 
title by adverse possession, the plaintiff’s po.ssession must bo prt .unied to have 
” continued, and it is not necessary for him to show a possession by acts of owner- 
ship within the twelve years. 

MOHINY MOHUN DAS v , KRISUNO KiSllOllE DUTT ... ... IX 802 


Option— 

Of agent to accept service of sumnwnc. Sec Principal and Agent. 

Optional— 

liegistration. Sec Transfer of Property Act, 1882, s. 54. 

Oral Evidence— 

See Evidence Act, 1672, s. 92. 
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Order — 

Directing an account. See Appeal. • 

Directing return of plaint for presentation in proi)er Court. See Second Api)cal. 

Ex parte. See BeiiR. Act VIII OF 1869. s. 38. 

In Council confirming decree. See Ijimitetion Act, 1877, sched. ii.. art. 180. 

Granting stay of execution. See Appeal. 

In execution of decree. See Appeal. • 

In Judicial Proceedings. See Superintendence of High Court. 

Of acguittal . See Revision. 

Of Ajtpellate Court. See Magistrate, Power of. 

Of Privy Council, execution of. See Limitaitioii Act, 1877, sched. ii, art. 180. 

Of Privy Council, transmission of , for execution. See Civil Procedure Code, 1877, s. 610. 

Of single Judge of High Court. Sec Appeal. 

Hefusnl of, Application for copy of. See Presidency Magistrates’ Act, s. 170. 

Remanding Case. See Ijetters Patent, cl. 15. 

Staying execution of decree. See Limitation Act, 1877, sched. ii, art. 179. 

•Orders— 

Under Crimiiutl ]*r(Kedure Cixle, 187‘2, s. 518. Sec Superintendence of High Court. 

Oudh Estates Act— 

I ()/ IHGO, ss. 8, 0 and 10— /{crof/ui/ion of trust — Specific Itehef Act (I of 1877), 
s. 42-' -Declaratory decree. Suit for. Notwithstanding the confiscation (if land iii 
Oudh, followed' by its restoration under the Government ()rd(*r of lltli ^lareh 
1858, affirming the absolute title of those with whom summary settlements had 
been made, and the granting of sanads to the latter persons, with full power df 
alienation, confirmed by “ The Oudh Estates Act, 1869, ” the legal owner may, 
cither by express agreement, or by his conduct, constitute himself a trustee for 
others as to the whole f)r j)art of the beneficial interest in the land, the subject of 
such restoration, settleiiTiit, and san<id. 

A taluqdar, d(*ceased before annexation, had provided by will for the snectession of 
his five wid(nvs, one at a time, to his estate, with remainder to asonofliis 
nephew. Settlement was made with the senior widow after the mutiny ; a sanad 
granted to her as talucjdar, with full power of alienation, and Ikt name was aftt'i - 
wards entered in the lists prepared under s. 8 of “ The Oudh Estates Act, 1869.” 

But (certain of her acts were not explicable except on the understanding that 
she was abiding by the will. 

Ifeld, in a suit by the widow ntfxt in fX'dcr, that such senior widow had imd(‘rti'ki'M 
the trust of carrying out the provisions of the will, and that a deed of gift mwdc 
by her transferred only her iiiterc?st, which was an estate for life. 

Held also, in a suit by tin’ nunaindorman for a declaration of the inv.ilidity of the 
transfer Ijy the widow as against him, that although declaratory reliid might 
have been, at the Court’s discretion, refused to him, on the gnmnd of Ins 
remoteness in remainder, and the identity of the object of his suit with that of 
the other, yet he was entitled on this appqal to the decree which he. sought 
because his suit had been wrongly decided against liiin on the merits. 

RAM.AN\ND KUAU I . RAdllUNATH KUAli, AND ANANT BAHADUK SIMSH r. 

RAiillUNATll KUAU ... ... .».. •... ^ ... VlTl 76,9 

Owners — 

Of separate shares in permawntly-seUled estate. Sec Partition. 

Ownership— 

In land aiul buildings. See Landlord and Tenant. 

Presumption of. See Onus probaiidi. 

Pardon — 

Withdrawal of. See Criminal Procedure Code, 187‘i, s. 319. 

Parol Evidenoe — 

Admissibility of. See Evidence Act, 187*2, s. 9‘2. 

Part satisfaction — , 

See Execution of Decree. 

Parties— 

See Bengal Act VIII of 1869, s. 32: Co-uharors: Declaratory Decree, Suit for; 
Enhancement of Bent, Suit for. Hindu Law, Alienation : Misjoinder : Nawab 
Nazim’s Debts* Act, 1873 : Sale for Arrears of Rent. 

Addition of. See Plaint. 
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Parties - ( continued.) 

AjqH'llntr ('f)iiri, poirfr nf -- HcsjKnuh^nf — (Hril l^rncAlure 1H77^.s. r)50 — himi- 

ttitnm Acty 1H77. 'I’ho <lisrroLicm;iry |Ki\vfr of ii ]hts(iii to be inacle ji ros- 

))o)Ml(‘iit, eonferm! on tln! Appelbite Court bv s. bW) ttf tlu* (’ivil Procedure Code, 
is iKjt limited by aii> provision in the Limitation Act (XV of 1877). 

M XNK'KYA AIoYKK r. POUOIM I'KOSAI) ^roOKKlMKK ... ... IX 36^ 

Apphmttfm to odd a drj'fudout — ('n:il l*i need me Code Clef A’ o/ IH77L ‘28 and 
.12 Jiidirtitme Act, Order . I ri, Hates 3 amt (J. 'riie plaintifTs broii^lit a suit to 
recover certain sums of inones from tlie defeinhinls, due to them under certain 
eoiitraets wbieh they alleged had been enten*d into by themselvi's, and one \ J), 
as .irrrnt f)f tin* deh-ndants, and askt*d for an account. 

^I'he (b*f<*ndants, in their written statement, contended that there was no privity 
of eontrael between themselves and tin; plaintiffs, and di*ni('d the allep;ed asonev 
(.fAl). 

Thi’ pI.iintilTs, before tin* In-ji rin", applied to tin* Court t<i have A 1) added as a pa rty- 
dc>h<ndant under ss. 28 and .'12 of Act X of 1877, asking; to be allowed to amend 
thc'ir ]ilaint so as lo pr.iv for r(‘ln'f in the alt(*rnatiNe a<j;ainst the original d(*f(*n- 
d. I, Ills or Lbe said .\ I),, or both against the iiriginal defendants and the said A I). 

Held, that, under s. 28, tliey wen* entitled to the order on tlie authority of the ease 
4)f C,hdd v Stenniinf. 

JlUnDUKK Doss IIOAIIK, M I LliKII Co. ... ... ... VI 1 1 170 

Frame of sad -sad (ajaiast parties v'ho do not join as ptaintitts. A ainl 11, e-o-mort- 
g.ig('(*s, obtained a snmm.irv decree under the Registration Act, X.\ of ISfib. s.'hM, 
on tfie (»th May ISfis, in n*speet of certain propi*rtv which was again mortgaged by 
the owner to t! and 1) in Afareh IHOfl. C and I), ha\ing also obtained a decree 
on their mortgage, sold the prop(*rtv in (‘xeention of their decree and purchased it 
tlu'inselves in Deeeinlier 1874. A not ha^ing had the whole* Af his mortgage debt 
satisfied instituted a suit on the 1.4th l>(*c(*nilN*r 1870 againstf C and I), and the 
n*pres(>ntatiNe> of 1> ( l> having ineanwhib* died, and his representatives not joining 
in the suit), to eiiforee his Imn against th • mortgaged property in thehands of C and 
|), and to reeoNcr the shan* of tin* mortgage- d<*bt still due t«) himself alone. Qiaerc 
- - Whethi*r the suit, although one frir onl> a portion of the d(‘l)t duo on the 
morfgage (IVs n'ln’f'sentatives not having joined and claimed tin; .share due to 
them), was not properlN fr.imed assuming it would lie. 

CAIiliV N VTH BCNDOPADUY \ r. KOON.IO HKHAKY SH VHA ... IX 051 

Jntenhon if. See Moitgage. r « 

Xon-j<nasler nf a necessm n pm t a -Sait ht set aside alienation (f debattar lands— 

'I'rast fta' lelajioas parpo'cs. 'Plie r<*presentati\<*s of thn'e out of four Hindus, 

W'ho were joint sebails, m.in.igiiig debuttnr property, sued to have an alienation, 

Jiiade by tin* fourth sebait ahme, -.(*t aside. 'rh(*y did not m.iki; the latU*r a party 
to tin* suit , iioL* (lid the ]daintiiTs ask the assistance of the C'onrt to make him 
one, under s. 74 of Act N'lII of 185*1. 

Jleld, that he was a in*(!essary p.irty.^ It Nyas not enough that ho was a nn*mber of 
the bodN (d s(*b.iits ; and although indireeth In* might have gaiin*d advantage; 
from tin; suit bioiight by the other seb.iits, this did not snflicc* to comn*et him 
w'lth the suit a.s^.i party tb it. N(j*ground of making an excejition to the general 
rule was presented. 

RA.IKNDHONATJI Dl TT r. SHAIKH MAHOMED LVli VHl 42 

Sad Inf atorfija(jee -Jbitnidar ander ana t(pn/or. Where, the mortgag(*e of a /amindari 
brings a suit on his mortgage against i mortgagoi , who prcviou.sh to the mort- 
gage, has granted a patni l(*ase of the /amindari to a third party, the latter should 
be made a d(*fendant in order to gi\e him ;in opportunity to redeem. 

K.VSI:mcnnisS\ HIHEE r. Ntkuatna Hosk ... ... ... VHL 71) 

k 

Sait for arrears ftf rent Co-sharers -Ap/teal, nmeiulment tai. In a suit for arrears 
of rent of tin* plaintiff’s share of a tahni, it appeared that, in the y(*ar 1279, a 
butwara was effected of the /amindari in which the defendants talnq was situated, 
and that tin* talnq censed to be held cxelusiveh by the plaintiff, and was di\ ided 
between him and certain other persons, who \v*rc not made parties to the suit. 

Held, that all the co-sharers should have been joined as parties, and that, as this 
had not been done, the suit was bad. 

OimOY HOHIND CHOWDHKY r. HURYCHUKIS CHOWDHRY ... VIII 277 

Sait for lent Title of third partij alletjed bp defendant — Civil Procedure Code (Act 
X of 1877), s. ‘28. I*er FIELD. J. -Where a purse ii sued for rent sets up the title 
of a third party^, and alleges that he holds under, and pays rent to him, such third 
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Parties — (concluded,) • 

party ought not to be made a party to the suit so as to convert a simple suit for 
arrears of rent into one for the determination of the title to the property in 
respect of which the rent is claimed. 

Such a suit raises only two issues, viz. : — 

(1) Does the relation of landlurd and tenant exist bet\\(‘eii the plaiiitifT and 
defendant ? 

(‘2) Are the alleged arrear.. of r<‘nt due and unpaid ? 

And these are questions in which tins plaiiitilT anti deftMidant are alone eoiiei‘rned, 
cand no third party claiming a nth' adverse to the jd-iintitT can propt'rly be made, a 
i)arty to the trial of these issues. 

Section ‘2H of the Ci\il Proeediirt* Codti is nt>t imperative, but allows a discretion to 
be exercised;' and in such a suit il is better, botli in the interests of (iovernmeiit 
and for the proper adjudication of the t|uestion of title, that it should be tried by 
a competent Court in a suit diroctlv fiained and hrtiught for that purpose. 

LoDAI MOLli.Mt l . JvALLV DASS UO\ ... ... ... VTIT ‘23S 

Suit to set asifir sale for arrears of revenue Secretary of State Civil l*rorednre 
('ode, 1877, ss. M‘2, 4‘24. 'J’lie Secretary of State is not a necessary party to a suit 
to .set aside a sale for arrears of roveniie, but the (loverinnent bav** snr-h interest 
as would, on their ajiplieation, eiititlo them to be made a part\ . Section 4‘21 of 
the (hvil Ih’oeedure ("ode dfK‘s not preclude a ('ourt from adding the Secretary of 
State a.s*a necessary party under s. 8‘2 of tlui ("ode. 

JUTi MOKOONI) LALL r. jTlUL'nHUN KOV ... ... ... IX ‘271 

Partition — 

See Hindu Law, Jnhcritailce : Hindu Law, Partition : (3nus Probandi. 

liiUtva ra — CnHcedinys iindt^ Itvyulation XIX of 1814- Partition by private armnife- 
ment. An allottee, under a private partition, .sued to stay subsequent partition 
proceedings brought under Regulation XIX of 1814, and to have his possessiiui 
confirmed. 'I'lie defendants objected tt» the valuation of the suit and to the suit 
being heard by the Civil (’oiirts, no proceedings having first lieeii instituted 
before the ilcveiiuc Authorities. 

Jlelil, that the question, whether the (Ndlector would have brought the lands to 
partition, depended upon whether they were held “ in common teiianev if ihev 
were not .so held, the CollectoF woiilil be only eompcitent to make an assignment 
of the roveiiuc in proportion to the several portions of the land held In the sliail*- 
holders. 

That a private partition is no bar to proceedings in the Revenue Courts under s. 30 
of Reg. XIX of 1811. 

JOVNATH Roy r. LALL PAJlADOUn SiNdH ... ... ... Vlll l‘2r) 

JSy private arranye me nt , Suit to stay Hntieara Pritceedinys after. See Valuation of Suit. 

Decree for. See, riiiiiitation Act, 1877, art. 171). 

KtVert of separation in estate — Appm twnnieni of detd for ivhieb father ivas 'pnntly 
liable. A family having b(‘conie sc])arate in estate with a]>portioninent of a debt, 
once joint, among its several members, the sons o5 one «>f the latter,^ «m their 
father’s di;ceasc, are not lialiK; for tin* whole debt for which he, at one time, wa*s 
responsible jointh with the rest of the fainHy, but oiilv for his portion of the delit. 

|)IJK(SA PKRH VDr. KKSIIOI’KKSAD SlNdH ... ... ... YIII (i.Ofi 

Hindu iridoir - Iievenne-juiyiny estate — Deny. Act VIJI o/ 187r», s. 10. A Hindu 
widow who has succi-edi'd to a shan* in a reveniie-p:i_v iiig est.ite as heir to her 
deceased husband is not a person having a proprietarv interest in an estate hu* the 
term of her life only, within the meaning of s. 10, Pengal Act VI 1 1 of 1870. Kven 
if she were, a Civil Court would not be debarred from deeref*ing partition f»f a , 

revenue-paying estate at her instance if a proper case for the passing of such a 
dei roe bo made out by her. Jadommiey Dnbee v. Sarodaprosono Monherjee ; J*hool 
CJJiand Jjall v. limjhoobiins Saltoy, Katama Natchiar v. The Rajah of Shivaynnya, 
and Dhaybntti JJabee v. i'howdhry JihoUmath Thahour referred to. T*rinciples on 
which Courts should order partition at the instance of a Hindu widow stated. 
MOHADEAV KOOEIl r. llAltUK NAHAIN’ ... ... ... IX ‘244 

Owners of separate .shares in pernuniently-setlled estate — Kffeet of partition as 
against (lorerument. In the year 12*2(1 F. (18P)) a foiirti'cn-anna eight-gunda 
share of a certain mouzah was permaiieiitly« .settled. The remaining one-anna 
twelvc-gunda share was permanently settled in 18(>L 'I'his share was sold for 
arrears of Government revenue in 1873, jand purchased by the plaintiff, vvho sub- 
sequently applied to the Collector for partition, under the Butwara Act. 'I’hc 
Collector refused to partition, upon the ground that the Act was not ai^licable to 
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Partition — ( contimied,) • 

tlu> piii'tition nf a inou/ah held jointly hv the proprietors of two separate estates. 

plaiiitilT then brought the present suit, to which he made the Collector a 
party, to obtain a declaration that he was entitled to have his share separated 
from the fonrtecoi-aniia oight-gunda share by metes and bounds, and also for a 
derree directing a partition of the whole mouzah into two p*irts. Held, that so 
far as the plainlifT on the one hand, and the owners of the fourteen-anna eight- 
guiula share on the other, were concerned, the mouzah could be partitioned, but 
that siicli partition would not be binding upon the (lovernmont unless by consent. 
.VIOODHYA PKUKAO r. COLfjKdTOU OF DUKBHUNOAH ... ... IX 419 

IlcrcuttC’prti/iiuj Kstates — Jurisdiction of Civil Court. Partition of an estate xiaying 
n-veiiuf to (lovcrnment cannot be effected in .i Civil Court. 

Pauki UOY V. Bhuowat Narain dopey ... ... ... Vlll 049 

Jlernine-papiiui estates Jurisdiction of Collector — Jurisdiction of Civil Court. 
Uevenue-paN ing estates must be partitioned by the ( 'ol lector ; they cannot be 
X)artitioned by motes and bounds by the Civil (^ourt Ameen : and if the shares in 
such an estate arc not separate estates, but are mere fractional shams of intcgnil 
(•states, they cannot 'be xiartitioned in the absence of the other co-sharers. 

DAMOODFli MlSSEll V. SKNAJIUTTY MI8HAIN ... ... VIII 537 

Suit for iHissession on. See Limitation Act, 1877, sched. ii, art. 127. 

Suits, Stamp tni Memorandum of apjieal in. See Court Fees Act, sched. ii, art. C 
cl. 17. 

Partnership — 

See Jurisdiction. 

Notice of dissolution of partnership — Contract Act (7X^0/1872), s. 204. Section 204 
of the Contract .Act is not intended to bean exhaustive exposition on the question 
of notice of a dissolution of partnership. t 

'I’he mode of notification of dissolution required in the case of old cu.stomers, who 
are Unowii to the firm as having dealt with it, is an express or specific notice by 
circular or otherwise. But in the case of the general public the most effectual 
public notice which can reasonably be given is requisite. 

Jioop Cliund Pandit v. Madliub Chunder Bose overruled, 

ClIUNUFE CHURN DUTT r. KDULJKE Cow ASJEK BLTNEE ... VIII 078 

Patni tenure — 

See Sale for Arrears of Rent. ' * 

ii 

Patnidar — 

Bight of, to redeem. See Mortgage. 

Uiuler Afortgagor. See Parties. 

Payment— 

Bif one co-sharer for another. See Contribution, Suit for. 

Into Court — Departmental Buies directing alt moneys to be paid into the Treasury — 

Bub* No. U, High Court Bides'and Circular No. 4, 1881, p. 87 — Beng. Act VIII of 
1800, .S’. .02. Where a decree directs the payment of money into (>ourt within a 
liinited time, it is a siffticieiit eompliance with .such decree if the judgment-debtor 
bring the money into Court within that time, and diligently take the necessary 
steps rtiquired by the Departmental Rules for its actual payment into bhe treasury. 
(IIMADHIIR PAUREE r. NAIK PAURKE ... ... ... VIlI .028 

Not certified to Court. See Sale in Execution of Decree. 

Of debts, and maintenance, provi,Hion.s for. See Mahomedan Law, Endowment. 

Out of Court, to one of several joint decree -holders. Sec Execution of Decree. 

To save patni from sale. Sec Arrears of Rent, Suit for. 

^ To stay sale. Sec Regulation VTII of 1819, s. 13. 

Penal Code — 

s. 34, Consirnctive murder under. Sec Criminal Proceedings. 

s. 75. 800 Sentence. 

ss. 109, 30.3. See Kidnapping. 

s. 143. See Unlawful Assembly. 

s. 149. See Criminal Proceedings. 

ss. 107, 406, 471. See Criminal Procedure Code, 1872, ss. 445, 446, 453. 
s. 211. See Sanction to Prosecution. 

ss. 224, 225 — Esca]je front Custody white being taken before a Magistrate — Subse- 
quent cfmviction for such escape. An escape from custody when being taken 
before a ^Ii^gistrato for the purpose of being* bound ever to be of good behaviour is 
not punishable under cither s. 224 or s. 225 of the Penal Code. 

EMPRESS 1:4 SHASTI CHURN NAPIT ... ... ... ... VIII 331 
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Penal Code — (cmtiniied,) 

8. SOO. See ChariSe. 

8. 346. See Wrongful confinement. 

88. 361, 366. See Kidnapping. 

8. 384. See Abetment. 

88. 411, 413. See Criminal Procedure Code, 187t2, b. 453. 

8. 471. See Fraud. 

Penalty — 

See Interest. 

Pending suit — 

Right to apply in. See Limitation Act, 1877, sched. ii, arts. 171, 171 (a) & 178. 

Pensions Act — 

ss. 4 and 6 — Jurisdiction of Civil Court — Omission to obtain previotis to suit certifi- 
cateenablwig Court to entertain suit — Effect of certificate granted after the hearing. 
Part of the property in suit consisted of land, which was assumed in the Courts 
below to be held on terms bringing it within the P.cnsions ^ct, 1871. After the 
judgment, which disposed of the principal questions in the case, had boon given, 
final judgment was suspended upon an objection that no certificate had been ob* 
tained under that Act. The certificate having been then obtained and delivered 
to the Court — Held, that the original defect did not prevent the suit proceeding. 
MAHAMMED AZMAT ALI KHAN V. LALLT BEGUM ... ... VIII 

Period— 

From which appointment of guardian dates. See Majority Act, s. 3. 

Permanent tenure—. 

See Limitation Act, 1877, .^art. 139. 

Person affected by an order — 

See Presidency Magistrates* Act, s. 170. 

Personal exemption— 

See Limitation Act, 1877, s. 7. 

Petition of appeal — 

Error in title of. See Practice. 

Plaint- 

See Practice. 

Amendment of plaint — Appellate Cotirt, power of — Variance bet ween pleading and 
proof. When a plaintill sues to recover possession of property on the allegation 
that ho had purchased it with his own money, and the suit is di.smissed in the 
Court of First Instance, the Court of Appeal is not justified in giving the plaintiff 
a decree for a portion of the property, on the ground that the whole was the 
property of a joint Hindu family in which the plaiditiff was a co-sharcr. 
MUKHODA SOONDURY DAKI v. RAM CHURN KARMOKAR ... VIII 

Amendment of plaint on appeal — Adding 2 >ar ties. In a suit for arrears of rent of 
the plaintiff’s share of a taluq, it appeared that, in the year 1279, a partition was 
effected of the zamindari in which the defendant’s taluq was situated, and that 
the taluq ceased to be held exclusively by the plaintiff, and was divided between 
him and certain other persons, who were not made parties to the suit. 

Held, that all the co-sharers should have been joined as parties, and that, as this 
had not been done, the suit was bad. 

Held also, that the plaint could not bo amended by making the co-sharers parties at 
the hearing of the appeal. 

UBHOY GOBIND CHOWDHRY V. HURYCHURN CHOWDHRY ... VIII 

Ame^idment of plaint — Second appeal. A plaintiff was not allowed to amend his 
plaint in second appeal. 

DASSORATHY HURI CHUNDRR MOHAPATTRA V. RAMA KRISHNA jANA IX 

Amount claimed in. Bee Mesne Profits 

Order directing return of, for presentation in proper Court. See Second Appeal. 

Rejection of plaint — Civil Procedure Code, 1877, s. 64. A plaint can only be 
rejected under s. 54 of Act X of 1877 before it is registered. 

HuninuL HossEiN V. Mahomed Reza ... ... ... VIII 

Return of. See Civil Procedure Code, 1877, s. 57. 

Suit on kabuliat — Variance between viending and proof — Amendment of plaint — 
Decree for rent on failure to prove kabuliat — Jama-waeil-baki. In a suit on a 
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Plaint — ( continued.) 

kabuliat, whero no altcrnativo claim for rent at au old rate is in wdrds expressly 
asked for in the plaint (although it is disclosed by the plaint that the defendant 
had previously occupied the land in suit at a rate which the evidence proved to be 
lower than Ihe rent mentioned in the kabuliat) and where the kabuliat is not 
proved, it is in tjic discretion of the Court to amend the plaint or the issues, and 
to allow an alternative claim to be tried ; and when the omission to make the 
claim in the? plaint app(3ars to Inive been an inadvertence, it is right that the 
C^ourt should do so. 

Lukhpc Knnlo Doks Chowdhry v. Sumeernddi Liisker commented upon. 

The use of jaina-wasil-baki observed upon. 

Roushan BiBKii r. iliiKiiAY KinsTo NATH ... ... ... VIII 926 

Verijicntion of plaint — Al legation of fnxtnl— Practice. In a case whero the plaintiffs 
set ui) gross fraud, and when* the eascd<*pcnds mainly upon tlie personal knowledge 
of the plaintiffs, it is impciative on thtj plaintiffs, or one of them, to verify the 
plaint. 

UHOTAH CIIUNDKK BANKIMKIC KIUSKTO KlSHOUR »HAIIA ... VIII 885 

Plaintiff- 

Soc BcnK;il Act VI U ot IHGl), s. :)2. 

Plaintiffs 

PernoiiH not joiniluj as. Stic J^irtics. 

Pleading-- 

See Religious hjiidowiiient. 

Pleadings - 

/^nnt not raised in. See Variance Iwitween Pleading and T*roof^ 

Point decided— 

By loivcr Couit. but not dealt with on appeal. See Res Judicata. 

Point not raised - 

hi plendiny^ or issues. Sc'o Variance bt'twccn Pleading and Proof. 

Police — 

Inspector specially empowered. S(^o Arms Act, 1H78. 

Officer, viemurnndum made by. Sec Kvidimce. 

• Officer, statements of witnesses to. Sec KiVideiiee. 

Ports Act, 1875— 

H. 22. See Master and Servant. 

Possession-- 

Sec Kvidencc. 

Adverse. See Insolvency. 

And mesne profits, suit for. St)c Court Fees .Act, 1870, s. 17. 

Delivery of. Sec Transfer of I’ropcrty. 

Disjxissession — Adverse ^)o.s.srssioa — J^resumption — Onus Probandi — JAntitation — 

Joint oirnei's, adirrse ^possession between. Under the former Limitation Act 
the cause of action, and under the present law the event from which limitation is 
declared to run, must have occurred within the proscribed period, and it lies on 
the plaintiff to show this. Accordingly, where the suit is for possession, 
and the cause of action is disposso'^sion, the plaintiff is bound to prove posses- 
sion and dispossession within twi 've years. Possession is not necessarily 
the same thing as actual user. When land has boon shown to have been in a 
condition unfitting it for actual enjoyment in the usual modes, at such a time 
and under such eircu in stances that that state naturally would, and probably did, 

« contiiiiKJ till within twelve years before suit, it may jiropcrly te jwesumed that it 
did so continue, and that the jirevious possession continued also until the contrary 
is proved. Such a presumption is in no sense a eonclusive one. Its bearing upon 
each particular (’ase must depend upon the circumstances of that case. Many 
acts which would be clearly adverse, and might amount to dispossession as between 
a stranger and the true owner of land, would, between joint owners, naturally bear 
a different construction. 

Mahv)med ali Kuan v. khaja Abdul (Iunny... « ... ... IX 744 

Evideiwe of. See Land Registration Act. 

Presumption of . See Onus f’robandi. 

Proof of . Sec Onus Probandi. 

Question of. See Evidence Act, s. 35. 

Subsequent suit for. Sec Civil Procedure Code, 1877, s. 43. 



INDEX. 


Ixxxili 


PAGE 

PoBBession — (continued,) , 

Suit for. See Civil Procedure Code, 1869, s. 7 ; .s. 97 : Liniitatioii : Limitation Act, 

1877, arts. 11 ; 139, 144 : Onus Probandi : Kcview : Res Judicaua. 

Suitfoi'^ — Sale in execution of decree — Posses.^ion^ application for, by auction purchaser 
— Siihsequent suit for possession of land sold in execution of decree — Civil Procedure 
Code, 1882, s. 11 — Limitation Act, 1877, att. 138. In execution of a decree 
certain land belongiuK to tlie judgiiuuit-dclitor was sold ; subsequently the 
auction -purchaser, who had not got possession, resold the land to a third party 
and gave him tho certilitjate. The latter then applied to the Court to be put into 
possession, but having failed in those procei-dings, owing to some irregularity in 
the description of the boundaries of the proputy, he instituted a regular suit 
against the judgment-debtor to obtain possession. On a ph'a that such suit would 
not lie as the plaintii! could liavt* got possession in the inisecllanoous proceedings, 
held, that having regard to the pro\isioiis of art. 138 of sidicd. ii of Act XV 
of 1877, and of s. 11 of Act XTV of 1882 such suit was maintainable. 

Sehu Mohun Rania V. BhaciOHAn Din Pandey ... ... ...IX 602 

Suit for, by reversumer. See Ijirnitation Act, 1877, art. Ill : Res judicata. 

Suit for, on dispossession by landlord. See Ijiinitatiom • 

Transfer of. See Hindu Law, Cift. 

Unity of. See Easement. 

Post Mortem Examination Reports- 

See Evidence. 

Potta- - 

Sec Stamp Act, 1879, s. 7, para. 2. 

Construction of potta —A^okurari i jar a- ~ Absence of words of inheritance — Grant in 
j)erpeiuiiy. The wor<^ ‘ mokurari ’ does not necessarily import perpetuity, 
although it may do so. Used in coinieetion with the grant of an ijara in a potta, 
this word is not iiieoiisisteiit with such interest being only for life. 

By a potta was granted a nioknrari ijara at a lixt'd rent in a nion/a, (onsisting 
mainly of waste lands, pa.rtnf the grantor’s zainindari, without words of inheri- 
tance. On the death of the grantee, who brought the land under eulti\atioii and 
died in possession many years afti-r, the question arose whether tho potta was 
for life, or for a heritable and IraiisferabJc oslatc. 

Held, that there being in the plitta lu^words importing perpotuiU , notwithstanding 
the use of tho word ‘ mokurari,’ the (|uostioii was wlietlicr the intention cf* the 
parties that the grant should bo perpetual, was shown with sunicieiit certainty 
in any other way — by the other terms of tho instriinic’nt, its objects, tho 
circumstances under whic'h it was made, or the conduct of the p.irties to it. Held 
also, that such intention was not shown. 

Bilasmoni DAsi r. Raja Sheopersah Singh ... ... VllI 664 

Power-of-attorney — 

See Principal and Agent. 

Power to borrow — • ’ ' . 

Sec Company. 

Power to negotiate shares — 

See Presidency Banks Act, 1876, 4. 

Powers of Special Commissioner — 

See Chota Nagporo Tenures Act. 

Practioe — . 

SoG Civil Procedure Code, 1877, s. 30: Costs: Divorce Act, s. 16: Plaint: Small 
Cause Court, Mofussil : Transfer of Case. 

Civil Procedure Code {Act XIV of ISS'i) , s. 136 — Non-compliance with order for produc- 
tion of documents — Defendc struck out. Where a defendant neghicts to comply 
with an order for production and inspection, the Court will, althniigh in the last 
resort, order his defence to bs struck out. 

KHAJAH ASSENOOLLA Joo V. KHAJAH ABDOOIi AZTZ ... ... TX 923 

Of Mofussil Courts, Sec Evidence Act, 1872f s. 36. 

Plaint — Minor — Next friend — Form of plaint — Error in title of petition of appeal, 

A suit was brought by a minor, who Appeared by her next friend, and»a decree was 
given in her favour. The defendant appealed, making the next friend alone ' 
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Praotiod — (contimied.) 

respondent, and hjid the decree of the Court of First Instance modified in his favour* 

The next friend appealed to the High Court, where the respondent objected to the 
next friend being heard, on the ground that she w.ik no party to the suit. Held 
that the Court would not entertain the objection at the instance of the party 
through whose fault the error occurred, but that the judgment of the Court below 
should bo set asi(fc, and that of the Court of First Instance restored. 

Bhobotahini Dehi V. Srek Ram PAUL ... ... ... ...IX 629 

Right of respoitdent^ loho has filed cross objections, to appeal, where appellant with- 
draws his appeal. No leave to appeal should be granted to a respondent who has 
filed cross objections, unless the Court is thoroughly satisfied upon affidavit that 
he was ready to appeal, and would have appealed within the proper time if the 
other side had not done so. 

GOUR HAlil SANYAL v. PREM NATH SANYAL ... ... IX 738 

Rule nisi to show cause why a person should not be made a party defendant — No grounds 
stated in or served trith the rule — Rule granted during hearing of suit — Civil 
Procedure Code ( Act XI V of 1882 s. 32. During the hearing of a suit for recovery of 
immoveable property it^ appeared from the evidence and certain documents put in, 
that the plaintiff had mortgaged his right, title and interest to a third person, by 
whom the suit was practically being carried on. On an application by the defen- 
dant for the mortgagee to be added as a party defendant, under the provisions of 
s. 32 of the Civil Procedure Code, the Court directed a rule to issue calling on him 
to show cause why he should not bo added as a party defendant or give security 
for costs. The rule was not applied for on petition or affidavit, and set oufc no 
grounds for the application at all. On an objection taken by the mortgagee at 
the hearing of the rule, held, that the grounds should have been stated on affidavit 
or have appeared on the face of the rule, and that the mortgagee was entitled to 
know what he had to answer, and consequently, the rule being informal, it was 
discharged with costs. * 

RAMNAUAIN KALLIA v. MONEE BTBEE, AND RAMNARAIN KALLIA V, GOPAL 
Doss Sing ... ... ... ... ... ... ix 736 

Preliminary Point— 

Disposal of. Sec Costa. 

Presidency Banks Act— 

XI of 1876— 

s. 4 — Gcriijicate of Adwinistratim -- Act XXVTl of 1860 — Registration of 
guardian as proprietor of shares — Pmrer to negotiate. A, the mother and 
guardian of a minor, obtained a certificate under Act XXVll of 1800. Part of the 
property of the minor consisted of shares in the Bank of Bengal. A obtained 
power under her certificate to draw the dividends due upon thi? shares. After the 
passing of the Presidency Banks Act, 1870, A applied under s. 4 of that Act to be 
registered iis proprietor of the shares. The Bank refused to register her name as 
proprietor, and A then applied to have her certificate amended by empowering her 
to negotiate the shares. 

Held that slie was not cntfitled to have such a power inserted in the certificate* 

In TifE mattiSr of the Petition of radhabullubh Stl ... VJII 300 

Presidency Hagietratee Act— 

IV of 1877— 

s. 170 — Prosecutor, rights of — ** Person affected by an order' ' — Application 
for copy of order and depositions, refusal of — Specific Relief Act (1 of 
1877), ss. 7, 46. All prosecutors whose charges are dismissed by the Presi- 
dency Magistrate arc affected by the order of discharge, and are therefore, entitled 
under s. 170 of the Presidency Magistrates' Act to obtain copies of tlie order made 
by, and of the depositions taken before, the? Magistrate. 

IN THE MATTER OF THE KMPREHS ON THE PROSECUTION OF THE BANK OF 

Bengal v. Dinonath Roy ... ... ... ... VIII IGG 

Presumption — 

Sec Landlord and Tenant : Mahomcdaii Law : Onus Probaiidi : Possession. 

As to nature of tenure. Sec Landlord and Tenant. ' 

As to property acquired by Joint family. Sec Onus Proband i. 

Of payment. See ^lortgagc. ' 

Previous Conviotion — 

See Sentence. 
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Prlnoipal and A^ent— 

See Bengal Act VTII of 1869, s. 32*. 

Managing agent — Authority of agent — Liability of Principal — Banker and customer 
— Bills of Exchange — hidorser and accejAm' N & Co., the Managing Agents of 

the Baree Tea Company, had a general banking account with the Oriental Bank 
Corporation, which account they wore allowed to overdraw on having the overdraft 
properly secured. Under the articles of Association of the Baree Tea Company, 

N & Co., had power to “draw, accept, endorse, and negotiate on behalf of the Com- 
pany all such cheques, promissory notes, drafts, &c., as should be necessary 
for enabling them to carry on the business of the Company.” Purporting to act 
under this power N <fe Co., drew a bill of cxchai.^-o on the Managing Agents of the 
Company, which was acc€!pted by the latter, and endorsed by N & Co., to the 
Oriental Bank Corporation, who credited the amount to N & Co.’s general account. 

The amount was drawn out by cheques drawn by N & Co., personally, without 
reference to the Baree Tea Company, and there was no proof that the money had 
been applied for the purposes of the Baree Tea Company. Held, in an action by 
the Oriental Bank against the Baree Tea Company, that the latter were not liable 
on the bills as acceptors. , , 

The Oriental Bank Corporation u. The Baree Tea Company, Ltd. IX 880 

Power-of-attortiey — Authority to appear atid defend — Option of agent to acupt service 
of summons. A person holding a power-uf-atturney, even if authorized by the 
power to appear and defend suits on behalf of his principal, is at liberty to refuse 
to accept service of summons and appear in a suit brought against his principivl, 
but may either act upon the power or not as he may think proper. 

In the matter of the Petition of luchmee Ciiund ... ... VIII 317 

Power -of -atfor'ney — Meaning of the word ‘ luujotiate * with reference to Government 
securities. W gave tcf A and B a powor-of -attorney authorizing them jointly and 
severally to ” negotiate^ make sale, dispose of, assign and transfer,*' amongst 
other things, certain Government securities standing in his name. 

B pledged the securities for an advance of Rs. 19,000, and at the same time executed 
a promissory note for the amount of the loan, the promissory note being signed 
“ B, as attorney for W.” In a suit by \V to recover the Governmemt securities, 

Jleld^ in the Court below, that the power-of- attorney was sufficiently wide to cover 
the transaction ; that the transaction was a fraud on the part of B, but that the 
transferee (the defendant) had no notice of the fraud, and therefore the plaintiff 
was not entitled to succeed. • • 

Held, on appeal, iwr WHITE, J.: — (i) That the words of the power were to be read 
disjunctively, and the powers conveyed by the words were to bo treated as joint 
and several ; (ii) that even supposing the word, ‘ negotiate ’ to be applicable to 
transactions with Government securities (which was doubtful), and that such 
Government securities stood in the .same position as ordinary commercial notes, 
the word ‘ negotiate ’, did not authorize B to do more than put the Government 
securities in the market, or to put them Jn circulation in the ordinary way in 
which such a transaction takes place in the market, and if necessary to endorse 
them in the name of W ; (iii) that the loan, which was the principal transaction, 
being irrecoverable from W, because unauthorized, the’ dcftnidaiiL could not regain 
the Government securities, which were deposited as security for tlio loan, he not 
having taken the precaution to ascertain whether B had authority to enter into 
the transaction. 

Per Garth, C.J.: — That although, on the authority of The Bank of Bengal v. Fagan, 
a power to negotiate Government securities would authorize the lugotiation of 
Government securities by way of pledge, yet W was untitled to a decree, on the 
ground, that A and B had no power, under the power-of-attonioy, to borrow 
money in the name of W; and that, therefore, the defendant was not entitled to • 
retain the security gi\eii for the advance (viz., the Government promissory note). 
Watson n. JoNMEN.ioY cooNDoo ... ... ... ... Vlll 931 

Power-of-attomey — ” Purchase, sell, endorse, and transfer" — Meaning of “ Power to 
sell.'' N & Co., having a joint and several pow'er-of-attorncy from the plaiiitiil, 
authorizing them “ to purchase, soli,, endorse, and transfer for the plaintiflf, and 
in the plaintiff’s name and on the plaintiff’s behalf,” all shares standing in his 
name in the hooks of any pflblie comimny or society, entered into a contract 
embodied in bought and sold 'notes, agreeing to sell by order and on account of 
N & Co., to the defendant, twenty-five Mil ir Mill Cotton shares, and agreeing 
to buy, by order- find for account of N & Co., from the defendant, twontyfive 
Muir Mill Cotton shares in three months’ time at an advanced rabc» the bought 
and sold notes bearing the same date and being one transaction. The transfer 
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Principal and kimt—icontinuecL) 

deeds were signed by a partner in the firm of N <fc Co., as attorney foiHlie plaintiff, 
and N & Co., received the purchase-money of the shares. Previous to the time 
fixed for the sale of twenty-five l\ruir ilill Cotton shares by the defendant to 
N <fc Co., the latter became insolvent. The plaintilT then iinniglit a suit to recover 
the shares from the defendant. Held by CiAHTH, C.J., that, the transaction 
between N & Co., and the (Kfendant was not Justified by the power-of-attorncy, 
the contract not having been entered into “ for and on behalf and in the 
name of the plain till ” within the meaning of the power. That the transaction 
was either an aelual loan, or a transaction in the nature of a loan, for the purposo 
of raising money. Per WfIjSON, J., that the defendant took no title to the shares 
for two reasons, viz.\ - -(i) heeaiise a power to sell is <ndy a power to sell in tins 
ordinary course of business- -i.e., for a money price; (ii) because it w'as the duty 
of the defendant, seeing that the shares were sold to liim iindiT a power, to see 
that he paid the prieo to the plaintiff or liis atturney. 

JUMM\ DASS W. i:CKFOllD ... ..." ... ... IX 1 

Principal and Surety— 

Agreement to mortgage, Assignmeht of — Bond of indennntij — Guarantee — Intercut. 
Liability of parties discussed and form of decree given in a case where, by an 
agreement in writing, one of the deftuidants, in <*onsid(*ratinn t>f money lent to him 
by B, the other defendant, agreed ioexeenlea niorcgage to B containing the usual 
covenants (in default the agreement to stand as :i mortgage), and H assiginsd the 
agrepment to the plaintiff, guaranteeing l>\ bond of even date the payment of 'the 
principal and interest specified in the agreement. 

Manickya Moyek r. Boroda PnosAO .^Iookeimee ... ... TX 355 

Printed form - 

Of contract. Sec Contract. • 

Priority — 

Of registered over unregistered documents . See Registration Act, 1S77, s. 50. 

Prisoner— 

Acquittal of . See Criminal Procedure Code, 187*2, s. 811). 

Private — 

Arrangement^ partitum 6//. See Onus Probaiidi. « « 

Privy Counoii— 

Execntichi of order of . See Tfimitation .A< t, 1H77, sehed. ii, art. 180. 

Order of, application for execution if. See Civil Procedure Code, IH77, s. filO. 

Probate— 

Apjdicntion for revocation of probate — Jurisdiction — Tnteirst of applicant in the 
estate — Reversioner — Sj?ecial citation — tiuccessum Act {X of 1805), ss. 285, 244, 

260. The test of jurisdiction made use of in applications for grant of probate, 
may be also applied to castjs in which a revocation of probate is demanded, rtj., 
whether or no the deceased, ab the “time of his death, had his rixi'd place of .abode, 

, or had some property, moveable or immoveable, situate witbiir the jurisdiction of 
the particular District .judge to whom the application is made. 

A persumptivo reversioner to proportx with which a will deals, has a sufficient 
interest in the property to entitle him to maintaiip a suit in respect of such 
property ; .iiid on the authority of Nobcen Chumlra Stl\. Bhobn Soomlurt Dabee^ 
hois entitled to maintain a case for the revocation of probate. 

Ill every case in which probate of a Hindu’s will is applied for, .i special citation 

• should be served upon those persons whose inten^sls arc directly affected by the will. 

IN THE MATTER OF THE PETITION OF HUKUO LATiL SHAIIA. KAMONA 

SOONDURY DASSKE IJ. HURUO LALI. SHAHA ... ... ... VIII 670 

Rei'ocation of probate — Procedure — Succession Act (X of I8fi5), .s. 234 — Onus Pro- 
bandi. Upon a petition under s. 28-4 of the Succession Act, praying that the 
probate, of a will alleged to have been made by the. petitioner’s husband should ho 
revoked upon the grounds that no citation w.is duly published, that the petitioner 
was a minor, living under the care of tile person to whom probate had been 
granted, and had no opportunity of uiiderstu tiding his mala fUies and improper 
acts, and that the will was a forgery, the* District .fudge held, that the burden of 
proof in respect of the whole case was on the petitioner, and dismi.ssed her petition. 

Held, that th<^ District Judge ought to have given the petitioner an opxtortunity of 
proving that she had no knowledge of the xtruvioiis proceedings. If satisfied that 
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Probate — (continiied,) 

she had no shch knowledge, then he should have ordered a new trial as to the 
factum of the will, when the person propounding it would have to prove it in the 
ordinary way. 

In the matter of the Petition op Dintarini Deri. Dintarini Dkbi 
V. Doiiio Chunder Roy ... ... ... . ... vill 880 

Procedure— 

See Criminal Procedure Code, 187‘2, s. 453 : Probate : Valuation of Suit. 

Of High Court. See Second Appeal. 

Proclamation of sale— 

See Sale for Arrears of Rent. 

Produotion of documents - 

Non-com pliaiicc with orilcr for. Set; Pnictice. 

Promissory Note— 

Sec Bond : Cause of Action : interest. 

Ackiwwledgmeiit -Stain2) Art {T of 1879), .s 34. The, plaintilj sued on two docu- 
ments, signed by the dofcndaiit, each bearing a one-anna stamp, in one of which 
a Slim of Rs. ‘203 wa-s stated to he “diu* t») \ou, and payable uii Hk' Kith July;” and 
ill the othtjr a sum of Rs. 515 was nieiiiiioiKsl “ for winch I give you this writing, 
the whole amount of which will ho paid uj) in full on the Mnl August.” 

Held, Uiat the documents were not mtav acknowledgments, hnt promissory notes, 
and being payable oth<*rwis»; than on demand, were not suffieiently stamped, and 
consotineiilly not udinissible in <‘vidonc(‘ under s. .14, Act 1 of 1879. 

MANTCK CHUND r. JOMOONA DOSS ... ... ... ... VllI G45 

Property— 

After-acquired* See liis<Sveney. 

Dedicated to relujinu^ -pHriio^u's. St'c Right of Suit. 

In diffeient disfiicts. Scjo Kxeriition of Deense. 

Protection of. Set' Criminal Procedure CtKle, I87‘2, s. 518. 

Sold in e.x'CCHtion of decree, suit to recarer. See Mi.sjoinder. 

Proprietors of estate— 

Failure to record names of. See Sale for Arrears of Revenue. 

Proseoution — , , 

Duty of, as to calling u'itncss, Sc’c Win ess. « 

Fat' false charge.. Sec Sanction to Pro.secntion. 

Prosecutor- 

Rights of. Sou Presidency I\lagistratcs’ Act, s. 170. 

Protection- 

Of Judicial Officers. See Liability of Public Servant. 

Provisions — . , 

For payment of dx’bts and maintenance. See Mahonicdan Law, Endowment. 

Public Policy— 

Agreement contrary to. Sec Conniroinisc of Famih’’ Disputes : (ioiitriict Act, s. 43. 

Public Servant — 

See Liability of Public S(;rvant. 

Public Works Cess--- 

See Damages, Suit for. * 

Publication — 

Of notice of sale. See Sale for Arrears at Rent : Sale in Execution of Decree. 

Purchase « 

From Hindu icidow. See Hindu T^aw, Partition. 

In 'name of Hindu wife. See Onus Probaiidi. 

Purchaser — 

At sale in execution of decree on mortgage against as'tignee of mortgagor. See Decree. 

At sale under mortgage for payment ofGorcrnment revenue, right of, as against 
purchaser at Sheriff's sale. See Sale in Execution of Decree. 

At Sheriffs sale, right of, ns affainst mortgagee. See Lis Pendens. 

Evidence of title of . See Sale in Execution of Decree. 

From insolvent wiw was not obtained his discharge. See Insolvency. 

Of Mortgagor's interest. See Res J udicata . 

Bight of. See Hindu Law, Alionatihii; Sale for Arrears of Bevenuo : Sale in 
Execution of Decree. 
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Ouestion — 

And ans^ver^ examination by. See Confession. 

Relaihig to the Execution of Decree. See Civil Procedure Code, 1882, a. 244, cl. (c). 

Raj— 

Succession to. See |liiidu Law, Custom. 

Ratifioation — 

See Coiiipany : Hindu Law, Widow. 

Readiness and Willingness — 

Bee Government Securities, Contract for sale of. 

Reasons for Conviction - 

Recording of. See Criminal Proceedings. 

Recognition of Trust— 

Bee Oudh Estates Act, ss. 8, 9 and 10. 

Recognizance to keep the peace — 

Form ofsum)mmsuiider'i.\\i^lofdlieCriini)ial Procedure Code (Act X of 1872). 

The words of s. 492 of the Code of Criminal Procedure are directory and not 
imperative; and an omission to insert in a summons under that section the 
amount of the rccogni/anoe and security required will not invalidate any 
subsequent proceedings binding over the parties to keep the peace. 

ABASU BEGUai u. UMDA KHANUM ... ... ... 724 

Record of inferior Court — 

Explatmtion of order passed — Criminal I Procedure Code (Act X o/ 1872^, s. 296. 

Where a Sessions Judge has, under s. 295 of ActX of 1872, called for the record of 
an inferior Court, he is, before referring the case to the High Court for orders, 
bound to call upon the inferior Court for an explanation orthc order passed, and 
should submit such explanation, together with the rest of the record, to the 
High Court. 

MAILAMDI PAKTU V. TARIPULLA PUAMANIK ... ... ... VllI 644 

Recorded Proprietors— 

See Sale for Arrears of llevcnuc. 

Rectification of Contract of Tenancy — 

See Landlord and Tenant. • * 

Recurring Right — 

Sec Limitation Act, 1877, schod. ii, art, 131. 

Redemption- - 

Stiit for. See Limitation Act, 1871, art. 148. 

Reference — 

To High Court. See Magistrate, P«'wcr o4 : Revision. 

Refipeshing Memory — 

See Evidence. „ * ' • 

Of Witness. See Evidence^ 

Refusal — 

Of Bench of Judges to hear affidavits in .support of application for transfer of 
Criminal Case. See Chief Justice, P*».vor of. 

To execute deed. See Registration Act, 1877, ss. 74, 77. 

To produce document. Sec Evidence taken on Commission. 

To register. See Registration Act, 1877, s. 35. 

^To trammit order of Privy Council for execution. Sec Letters Patent, cl. 16. 

Regieter — 

Entry in. See Evidence Act, s. 35. 

Regietered Owner — 

See Landlord and Tenant. * 

Registration — « 

See Decree, Sale of. 

Of names. See Jurisdiction of Revenue Cftnrts. 

Of shares in land. Sec Land Registration .Act. 

Of tenure. Seei Evidence. * 

Suit to compel. See Limitation Act, 1877, ss. 6 and G ’.wRight of Suit* 
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Registration Act— 

1864, s. 13. See Registration Act, 1877, a. 17. 

1866, a. 63, See Mortgage. 

yill n--Snle-certificat€ft, Registration of— Civil Procedure Code, 1869, 

s. 269 Maxim Optiinus legis interpret ronsuetudo/' Sale-ccrtilicaLes grunted • 
under the provisions of s. 259 of Act VlTl of 1869 are not documents, the registra- 
tion of which is compulsory under the provisions of s. 17 of the Registration Act 
of 1871. 

PROKASH CHUNDER DASri Tarachanu Dass ... ... IX 82 

III of 1877— 


8. 17. See Vendor and Purchaser. 

8. 17 -Admissibility of Evidence- Act XTI of 1864, .s. i.i. Neither s. 17 of Act III 
of 1877, nor the similar sections of the preceding Acts, have the effect of 
rendering a document, which was not compulsorily registrable under Act XVI of 
1864, inadmissible in evidence*, under the succeeding Acts, without registration. 

Ram CooMAK Singh u. Kihhari ... ... ... ... ix 68 

s. 17 — Lease or agreement to lease. In a suit for posscssfbn of certain property and for 
the execution of a pottah, it appeared that two of the defendants had executed an 
agreement wich was duly registered, by which they acknowledged the reccupt of 
a portion of the salami, and covenanted to execute a pottah on a certain day 
This agreeuK’nt was afterwards coiilirmcd hv two of the defendants who were 
minors when it was entered into : the <*onfiriiiatiou was by deed which was du\y 
registered. Subsequently all the dcfend.mts I'S'eeuted a document, which provided 
for the payment of a portion of the salami on the day when possession should be 
given as provided in the first agreement, and for the paynnuit of the remainder by 
instalments which wtfl'O to carry interest. This doouinent was not registered. 

Held, that it was not a Please or agreement t<» lease ” within the meaning of s. 17 
of the Registration Act, and was admissible in evidence. 

KEDARNATH MITTEU V. SURENnUO DEE IlOY ... ... IX 865 

s. 35 — Ihfasal to register — Disability of minority. The j)bjeet of s. 35 of the Regis- 
tration Act, which directs the llegisternig-oflieer to refuse to registc^r a document 
if the person by whom it purports to be ('.xeeailed appears to bo a minor, is, that if 
the registration authorities refuse to register on that ground, the qne.stion of 
minority may at once be brought into a Civil Court, and there doterniincd. 

Chunee Afuii Johary ij. JiRO.ro l?\TH Roy Ciiowdhhy ... ... yiTI 967 

s. 49 — Unregistered bond — Evidence, Adinissibihly of —Mortgage bond. An unregis- 
tered bond, coiitainiiig a personal nnd«*rtalving to repay niomsy borrowed, and also 
a hypothecation of land above. Rs. 100 in value as seenrity, may bo used in 
evidence to enforce the personal obligation. 

ULPATUNNI88A a/ias ELAHIJVN Bim y. HOSATN KHAN ... ... IX 620 

s. 60 — Registered and unregistered documents^ -PrUn iiy. .\ vendor sold the same 
property twice over to different pcr»plc— once by an unrcgistcrc*d conveyance (the 
purchase-money being under Rs. 100), givl^ig to his vendee possession, and a 
second time to another person by a registered conveyar/ce au a time when the first 
vendee was out of possession. 

Held by the Court (PrINSER, J., dissenting), in a suit by the first vendee to recover 
possession, that the fact of a vendor having given possession to the first and un- 
registered purchaser, even if such possession continued to the date of the second 
conveyance, did not necessarily prevent the oper.ition of that part of s. 60 of the 
Registration Act which enacts that “ a registered document shall take effect as 
regards the property therein uomprised again'>t every unregistered document 
relating to the same property.” ^ 

The only case in which the title of the prior unregistered purchaser can prevail 
against the subsequent registered purchaser for value, is when the latter takes 
with notice of the title of the former. 

Per PRINSEP, J. — A purchaser under a registi'rod coveyaneo subsequently executed 
cannot succeed in a suit to eject one ,who holds pohsession under a prior but un- 
registered conveyance, registration of which is optional. 

NARA IN CHUNDER CHUCKERBUTTY y. DAT.AR AM ROY ... ... VIII 597 

ss. 73, 77. See Right of Suit. 

ss. 74, 11- -Refusal to execute deed — Suit tocomiiel registration. If the non-registra- 
tion of a deed has resulted from the refusal of one of the parties to it, to execute it, 
that matter must bo enquired into by the Registrar, as directed by s. 74 of the 

4 OAIi.— i • 
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Registration kot—(coi\tinuedJ 
111 6t 1877:--(contimed,) 

E^sgistration Act, before any right to sue under s. 77 can arise, and unless the 
requirements of the Act have been complied with, no cause of action arises under 

I. 77. 

!Edun V. Mdluyintd Siddik, followed. 

‘Lakhimoni CHOWDHRAINV. Akroomoni Chowdhrain ... ... IX 851 

s. 77.' See Court Fees Act, ached, iv, cl. 12, art. 17 ; Limitation Act, 1877, 

Bs. 5 and G. 

Regulation — 

X of 1793. See Ward of Court. 

Xll, Xlll and, XIV of 1805. See Jurisdiction of Criminal Court. 

XVII of 1806, a. 8. See Mortgage. 

XIX of 1810. See Heligious Endowment. 

XIX of 1814. Butwara proceedings U'nder. See Partition : Valuation of Suit. 

XXIX of 1814. See Jaghir. 

VllI of 1819— 

8. 8. See Sale for Arrears of Rent. 

8. 13 — Payment to stay fnial sale — Payment to Zanmidar. The direction in s. 13 of 
Reg. Vill of 1819, that money paid into Court by a taluqdar in order to stay 
the final .sale .shall be deducted from any claim of rent that may at the time be 
pending on account of the year or months for which the notice of sale may have 
bceti. published, is satisfied by payment not into Court, but to the zamindar. If a 
strictly literal construction were put upon the words ‘ into Court, ’ no payment 
cfEcctual to stay the sale could be made, for ‘the Court’ has nothing to do with these 
sales, which are managed by the Collector. 

TAllINY DERHE f. SHAMA CHURN MITTKR ... ...f .. VIII 954 

Payment to save sale under. See Arrears of Rent, Suit for. 

fo/ 1824 — Assessment of land formerly occnined for Government salt-works. Upon 
the relinquishment by the Governmentof lauds, within the ambit of a permanently- 
settled zamindari, continuously used before and since the perpetual settlement of 
salt-works from the commencement of salt-making by the Government, until after 
the passing of Reg. I of 1824, the provisions of that Regulation are applicable to 
the mutual rights of the zamindar and of the Government. 

« * 

Such lands were held by the officers of the Salt Department, in terms of cl. 11 of 
that Regulation, “ free of rent” and ” under a perpetual title of occupancy,” 
whether belonging to a permanently-settled e.stato or not. The force of the 
Regulation and the right of the Government to assess such lands are not affected by 
‘ khalari ’ payments having been made, among other compensations, by the 
Government to the zamindar ; and cl. 11 appears to contemplate some such payment. 

On a settlement of the relinquished lands, * khalari ’ payments, being ‘‘sums 
remitted to the zarnindars and to be iillowod in perpetuity,” within the meaning of 
the 4th clause of s. 9 of Reg. I of 1824, must be continued to the zamindar ; or, 
if a settlement should be made with others, he should be assessed only for the 
land Retained by him. * * 

THE Secretary of State . for India v. Rani anandomoyi Debi. VIII 95 

Re-Hearing — 

Discretion of Court as to. See Review. 

Release — 

See Compromise. 

Religious Endowment — 

“Pleading— Fonn of Suit — Civil Procedure Code, (ActXoflBll), sa. I ), 539 — Reg, XIX 
of 1810 — Act XX if 1803. In a suit by two of the worshippers at a certain mosque, 
instituted after having obtained the .sanction of the Advocate-General under s. 539 
of the Civil Procedure Code, against the mutawalli of the mosque and two other 
persons to whom the mutawalli had mortgi^ed part of the endowed property to 
secure the repayment of a loan, it appeared, that one of the mortgagees had sold 
some of the property in execution of a decree whioh he had obtained upon his 
mortgage, and the property had been purchased by the other mortgagee. The 
plaintiffs prayed that the property purchased might bo declared to be wukf ; that 
the sale in execution might be declared to bo invalid ; that a mutawalli might be 
appointed by the Court ; and that the costB of doing the acts of the wukf might be 
defrayed from the profits of the property belonging to the endowment. 
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Religious EndowniGnt — ( contintted.) 

Heldf that so far ak regarded that portion of the prayer as fell within the provisions 
of s. 539 of the Code, the plaintifEs were not entitled to sue, as they were not 
** persons having a direct interest in the trust** within the meaning of the ^ 
section, and that the suit should have been instituted under s. 14 of Act XX of 
1863 after sanction obtained under s. 18. «, . 

Held also, that though the plaintiffs might possibly have obtained leave to sue • 
under s. 80 of the Code on behalf of themselves and the other persons attending 
the mosque, they not having obtained such leave, were not entitled to institute 
the suit for the purpose of obtaining tho relief asked for in the other prayers of 
the plaint. « 

The words *' trustee, manager or superintendent ui a mosque,** etc., mentioned in 
Act XX of 1863, mean tho trustee, manager or superintendent of a mosque, etc., 
to which tho provisions of tho Act are applioable, not the trustee, etc., of any 
mosque. And such persons are those to whom the provisions of Reg. XIX of 1810 
were applicable. 

The mosques, etc., to which the provisions of that Regulation were applicable, were 
mosques for the support of which endowments had* been granted in land by tho 
Government of the country or by individuals ; and the mosques, etc., to which tho 
provisions of Act XX of 1863 apply are, not any mosques, etc., but any mosques 
for the support of which endowments in land have been made by the Government 
or private individuals. 

JAN ALI U. RAM NATH MUNDUIi ... ... ... ... VIII 32 

Relinquishment — 

J^otice of. See Landlord and Tenant. 

Remand — 

See Civil Procedure Code,‘h877, s. 568. 

Order of. See Appellate Court, Power of. 

Rent — 

Accepta^ice of. See Landlord and Tenant. 

Belou) Bs. 100, Suit for. See Bcng. Act VIII of 1869, s. 102. 

Execution of decree for. See Superintendence of High Court. 

Non-Payment of. See Eight of Occupancy. 

Payment of, after suit but before deerf^. See Bengal Act VIII of 1869, s. 52. 

Suit for. See Civil Procedure Code, 1882, ss. 42, 43: Land-lord and Tcnmit : Nawab 
Nazim’s Debts’ Act: Parties; lies Judicata : Road Cess Act, 1871, ss. 5, 7. 

Rent Free Lands — 

See Onus Probandi. 

Rent Suit— 

Intervener in. See Estoppel. 

Rents and Profits — 

Share of. See^ Limitation Act, 1877, sched. ii, art. 123. 

Repeal — 

Effect of. See Appeal in Criminal Case : Limitation. Act, 1877, art. 179. 

Representatives— 

Of deceased Mahomedan, sate in execution of decree against. See Mahomedan Law, Debts. 

Repudiation — 

See Mahomedan Law, Marriage. 

Rescission — 

Of contract. See Vendor and Purchaser. * 

Residue— 

Bee Limitation Act, 1877, sched. ii, art. 123. 

Res Jttdioata — 

Bee Limitation. 

Appeal — Point decided by Icwef Court, but not dealt with on appeal. In a suit for 
enhancement of rent, the Munsif found that the service of notice was sufficient, 
but that the rent could not be enhanced.* On appeal, the District Judge found 
that the service was insuffioient, and dismissed the suit, expressly declining to 
consider the question whether the rent was enhaneeable. In a subsequent suit 
for enhancement by the same plaintiff ngaiiist the same defendant* the Munsif 
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Rob Judioata — (cojithuted.) 

found that no sufficient ground for enhancement had been made oul, and dismiss- 
ed the suit. On appeal, the District Judge agreed with the Munsif on this point, 
and held also, that the decision of the Munsif in the first suit, that the rent could 
not bo enhanced, was res judicata. 

Held, that where tjio decision of a lower Court is appealed to a superior tribunal, 
which for any reason does not think fit to decide the matter, the question is left 
opovi, and is not res judicata . 

CHUNDER COOMAlt MITTEU y. Sib SCNDAftl DVSSEE ... ... VIII 631 


Application for c.vecation of decree -Decisuni that ej'ccution is barred by limitation. 

When a Court, upon an application for execution, has decided that the execution 
is barred by liniitation, and that t»rder has become final in consequence of no 
appeal having iioon preferred therefrom, such order will, upon a subsequent appli- 
cation for execution of the same tlivrcc, operate as a bar to execution. 

BANDEY KARIM u. KOMESH CHUNBER BUNDOPADHYA ... ... IX 65 


Civil Procedure Code, Act X of 1887, s. 13 — Competent Court. The decision of a 
Court, in order to be conclusive in another Court, must have boon that of a Court 
which would have hacf jiirisdiclioii to decide the question raised in the subsequent 
suit in which the decision is given in evidence as conclusive. The words “ Court 
of competent jurisdiction,” used in s. i3of the Code of Civil Proc(‘dure, iiicliidc the 
meaning that the first Court must not have been precluded by the pecuniary limit 
of its jurisdiction from deciding the question raised in the other. The two Courts 
mujjb exercise such concurrent jurisdiction in regard to the pecuniary lirail of 
their powers that the suhji*ct-matter of the second suit would not have been 
beyond the pow*;rs of the Court which disposed of the prior one. The defence made 
to a suit oil a bond fur Us. l'J,000 and interest thereon, in a Court having no 
pecuniar) limit of jurisdietioii, was that in a prior suit for fts. 1,GG5, balance of 
interest, brought in a Court with powcu- to try suits not Exceeding Us. 5,000 in 
value, the prmeipal sum due on that bond had been decided to be Ks. 4,790. 

Held, that the issue as to the amount of principal due on the bond had not been 
heard, and finally deeidt'd by a Court of competent jurisdiction within the 
meaning of s. 13. 

MlSIll K\ailO BARDIAL r. SHEO BAKSli SlNGH ... ... IX 439 

Civil Pi oved arc Code {Act VIII of s. \ and Civil Pioccdnre Code (^\ctX of 

1877, .ss. 371-97)- Dismissal of suit on fail me to pay costs of summons. The 
defendants attached <*ertain property, which thef plaintJiffs alleged belong to them. 

The plaintiffs preferred a claim to the property under s. ‘240 of Act VIII of 1859 ; 
this claim was disallowed on the loth August 1877. lii June 1878, the plaintiffs 
brought a suit to estiiblisli their title to the propi»rty attaehed, and for confirma- 
tion of possession. Pending this suit, the principal defendant died, and the 
plaintiffs applied for an order to substitute certain persons as defendants. The 
Court thereupon directed the issue of a suriimons on the defendants proposed by the 
plaintiffs to appear and defend the suit; but the plaintiffs failing to pay the costs 
of the service of this summons,* the suit was dismissed on the 14 th March 1879. 

On the 4th ^hirch 1880, the plaintiffs again brought a suit to establish their title 
to the same property, ai>d for confirmation of possession. Held, that as the first 
suit had not b6en dismissed on the merits, the plaintiffs were entitled to maintain 
the second suit. 

BEHSESSUIi BHUGUT V. MUllLI BAKU ... ... ... IX 163 

Mortgoije — Purchaser of m ortgay or \s interest — Sale in execution of decree — Omission to 
revive suit. A mortgagee brought a ' nit on his mortgage against his mortgagor 
and against A, a person who had purchased the right, title, and interi'st of the 
mortgagor in execution of a inoney-dccrcc obtained against him subsequently to 
the mortgage. Pending the mortgage-suit, and before decree, A died, but the 
* suit was not revived against his representatives. T’hc usual m u'tgagc decree was 
passed in favour of the mortgagee, who, in execution thereof, sold a portion of the 
mortgaged property to B. tn a suit brought by B against the representatives of 
A for the property purchased and for general relief — 

Held, that the decree in the mortgage-suit was not binding on the representatives of 
A ; nor, under the provisions of Act VlTt of 'i859, did the failure to revive such 
mortgage-suit prevent B from bringing the second suit ngainst A’s representatives. 

BEPIN BEIIARI BUNDOPADHYA V. BllOJONATH MOOKHOPADHYA. ... Vlll 357 
Uent-suit — Intervenor — Civil Procedure Code (Act X o/1877), s. 13. A sued B for 
rent in the Court of the Deputy Collector of Tipperah under the provisions of Act 
X of 1859. G intervened, claiming that the Irnid in respect of which the rent was 
claimed was his property, and the suit w.i : dismissed. On ax^al, the District 
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Res Judioata — (conchided.) 

Judge of Tipperah reversed this decision and decreed the claim, on the ground 
that C had no right whatever to the land. In a subsequent suit brought by C 
against A and B for possession of the same land — 

Held, that the previous decree of the District Judge did not constitute the plaintiff’s 
claim a res jtidicala, and was no bar to the suit. , 

Dvuinath Bose v. Kalikumar Roy followed. 

Mahomed Afsuruddin v. Beer Chundeu Manikya ... ... VIII 

Suit against remote reversioner — Subsequent suit for 2yossessinn by reversioner. A 
Hindu widow and her son, the then presumptive heir to property claimed by the 
widow, obtained a decree against a more remote i 'ersionary heir. 'Jlie son pre- 
deceased his mother, and the person against whom thi' deereo had botm obtained 
became the next reversionary heir. Held, in a suit fi»r possiissinn by him, tliat the 
decree in the previous suit did not operate as a res judicata. 

RAM CH UNDER PODD.\R r. HAllI DAS Sen ... ... ... IX 

Suit for arj’ears of rent — Ea: parte decree — Onus probandi. In a suit for arrears 
of rent of a half-share of land, the plain tills relied upon an ex paite. decree for 
rent at a certain rate, which they had obtained in iSBO against the tenants of this 
share. The d(‘fendants relied upon a sulisequrnt decree in a contested suit by the 
plaintiffs against the tenants of the other half-.share, in which a lower rate of 
rent had been given. No other evidence th:iii the decrees vv.is produced on either 
side. It did nob appear whether the e.v parte decree had ever been executed. 

Held, that it was open to the defendants to dispute the rate of rent claimed, and 
that the plaintiffs were bound to prove that were entitled to recover it. 
Nihnnney Singh v. Heera Lall Dass followed. 

BHUQIRATH PATONI V. RAM LOCHUN DEB ... ... ... VITI 

• 

Suit for maintenance — A(^rcnient as to amount of mainfemince — Decree limited to 
agreed amount. An aljowance for the maint(*nanco of a vounger member of a 
family was charged upon the inheritance to which the eldest male member alone 
succeeded. In a suit for such an allowance hroiiglit by a younger brother against 
the cider, who had succeeded their deceased fathcji* iu tlie possession of the estate, 
AcZrf that an order made dismissing a claiiii for maintenance preferred by such 
younger brother against IhcMr father in his life time, founded on an ekrarmima, 
did not afford a defence nnd(*r s. 3 of t lie (lode of Civil l*rocedure. Held, also, 
that the brothers having niad<‘ an agrc(‘iiieiit, fixing the allovvanei' for main- 
tenance at a certain sum, trfc yoiiSger brother agreeing to receive a less sum 
for a defined pi-riod, he could only obtain a decree for the albwvance so reduced. 
AHMAD IIOSSEIN Khan r. NllI.Mi-UD.DIN Khan ... ... ... IX 

Suit for possession — Co-defendanis — Civil Vroccdure Code (Jef .V o/ 1877), s. 13. 
A leased lands to B, who sued C for posMissioii of a certain niaii/a, alleging it to 
be a portion of the lands leased. was made a defendant, and supported Ibc 
case of the plaintiff, vvlm obtained a decree. C apiiealcd, making A and B respon- 
dents, when the decree was nwersed aiic^ the unit disniissej, on the ground 
that the miiuza sued for was th<’ jiroperty of C, and that ruling was upheld on 
special appeal to the High (lourt. Subsequently A brought a suit against C for 
the same mauza, making B a defendant. Hc/d,*that Ihe ^itle to thq inanza was 
res judicata, betwei.'ii A and C, and that the suit would nut lie. Gobind Ckuiider 
Kiyondoo v. TanicJc Chunder Bose. 

BISSORUP (iOSSAMY V. GORACHAND GOSSAMY ... ... IX 

Suit for rent dismissed for non-appearance — Subsequent suit far pos.^icssion — Civit 
Procedure Code (Act X of 1877), s. 13. In 1870 two plots of land, numbered 1.5/> 
and 147, belonging to the same owner, were sold in execution of a decree. 1’he 
purchaser of plot 153 .sold it to A, who, in 1873 sued the tenant of a portion f)f the 
land for rent. In this suit A prayed that it might be declared that he was the 
owner. The tonant alleged that B, the purchaser of plot 147, was the owner of the 
land in respect of which rent was sought to be recovered, and B was made a party 
to the suit. At the hearing A did not axipcar, and the suit was dismissed for 
default, Suh.scquciitly A sold plot 156 to the x^rcseiit plaintiff, who now sued for 
possession. Held, that the suit was not barred a.s res Judicata. 

GOlUND CHUNDER ADDYA V. AFZU1j*RABBAN1 ... ... TX 

Suit for Road Cess muicr Us. Subsequent suit for amojnit of cess over Its. J(X). 

This decision of a District Judge deciding that the xdaiiitiff is not entitled to sue in 
a suit for Road Cess where the amount ekiiincd is less than Rs. KX), and therc- 
• fore, no second Appeal lies to the High Court, is a bar to a second suit in which 
the amount claimed is above Rs. 1()0> • 

DAVID V. GB16H CHUNDER GUHA ... ... ... ... IX 
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Respon'dent — 

Soo Parties. 

Service of decree on. See Divorce Act, s. 16. 

WJio has filed cross objections, right of, when appeal is loiihdrawn. See Practice. 

Restraint of trade — 

Stipulatiofi in. Sa'3 Contract. 

Resumption — 

Suit for. See Onus Probandi. 

Of Lakheraj lands. See Limitation Act, 1877, sched. ii, arts. 121, 130, 149. 

Revenae — 

Paying estate. See Partition. 

Payment of, by one co-sharer. See Contribution. Suit for. 
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ReYersioner — 

See Declartory Decree, Suit for : Probate. Hindu Law, Reversioner. Hindu Law, 
Widow. 

Suit by, after death of Hindu loidow. See Limitation Act, 1877, sched. ii, art. 141. 

Suit by, for possession. *800 Limitation Act, 1877, art. 141. 

Review — 

See Small Cause Court, IMofussil. 

Cwil Procedure Code, 1877, s. 630 — Review granted mi particular ground — Discretion 
of Court as to relutarhig. Where a review of judgment is granted on a particular 
grovuid, the Court is not bound to rehear the whole case under s. 630 of the Civil 
Procedure Code : it is in the discretion of the Court to rehear the whole case, or 
only the particular point on which thci review has been granted. 

HURBANS SAHYE tJ. THAKOOR PURSHAD ... ... ^ ... IX 209 

Of award. See Arbitration. 

Of Order. See Magistrate, Power of. ' 

Subsequent Full Bench decision — Ground for review — Suit by mortgagee to declare 
lien — Subsequent suit for possession. The plaintifi, a mortgagee, obtained a 
money-decree against the defendant. A third party, in execution of another decree 
obtained against the same defendant, put up for sale the jjroperty included in the 
plaintifl’s mortgage, and himself bought the right, title, and interest of his judg- 
ment-debtor in the property mortgaged to the plaintiff. The plaintiff, subsequently, 
in execution of his decree, bought in the same property Ihimself, and brought a 
suit against the defendant and the third party have^it declared that the latter 
held fhe property subject to his mortgage. The suit was decreed by the Sub- 
ordinate Judge, but eventually dismissed by the High Court, on the ground that 
the plaintiff, by suing for his money -decree only, had deprived himself of the 
benefit of his lien as against the third party. The plaintiff thereupon brought 
another suit against tho same parties to recover possession of the mortgaged pro- 
perty, which suit eventually came up before a Full Bench, whore it was decided 
that the plaintiff had no right to brin^ tho suit for recovery of possession, but 
that his proper course was to suc*to have his lien upon tho property declared, the 
Court intimating that it would be open to the plaintiff to apply for a review of 
judgment in the suit originally brought by him. 

On tho review coming on to be heard, it was hold that the plaintiff was entitled to a 
review of that judgment, and that the case was distinguishable from the general 
rule as to reviews laid down in Madhuh Chunder Ghose v. Radhik Chorndhrain^ 
Dwarkanath Doss Bisivas v. Manick Chuiulcr Doss, and Shama Churn Chucker- 
butty w. Dindahun Chunder Hoy, inasmuch as tho granting tho review did not 
interfere with previous decisions of tho Court in other cases between other parties. 
JONMENJOY MULLICK v. DASSMONEY DASSEE ... ... VIII 700 


RaviBion — 

See Jurisdiction. 

Criminal Procedure Code, 1882, .s. 408 — Jurisdiction of High Court. On the 9th 
of December 1882, a person was convicted under ss. 457 and 109 of tho Indian 
Penal Code, and sentenced to three years’ rigorous imprisonment by a Deputy 
Magistratoof Assam, exorcising special powers under s. 36 of tho old Code of Crim- 
inal Procedure, Act X of 1872. Tho new Code camo injo force on tho 1st January 
1883. The prisoner presented an appeal to the High Court from the conviction and 
sentence abovemen tioned on the 23rf of January 1883. Held, that there was no 
appeal, the case being governed by s. 406 of the new Code, but that the case was a fit 
one for the exercise of the High Court's Revisional Jurisdiction, and should be dealt 
with under the powers conferred on the High ^ourt by virtue of that jurisdiction. 
RONGAi V. THE Empress ... ... ... ... IX ... 
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ReYision — (continued,) 

•High Court, Powen of, as a Court ^ Revision — Order of acquittal — Criminal Pro^ 
cedwre Code, 1872, s. 296. The High Court, as a Court of Revision, will not 
interfere with an order of acquittal. 

In be the Municipal Committee of Dacca v. Hinqoo Raj VIII ... 895 

Refei ence to High Court — Alteration of conviction from one sectiem to another, neces- 
sity for. The necessity for altering a conviction from one section \o another for 
cognate offences, when the accused has not been prejudiced by any such error, 
no sufficient ground for a reference to the Court of Itovision. 

Empress V. isHAN Chundra De ... ... ... IX 847 

SeTisional Jurisdiotion— 

See Appeal. 

BeviYal— 

Of order which has been quashed. See Magistrate, Power of. 

Of suit, right to apply for. See Limitation Act, 1877, sched. ii, arts. 171, 171 (a), 
and 178. 

Revocation of Probate — 

See Probate. • • 

Rijht — 

Of appeal. See Appeal. 

Of occupancy. See Landlord and Tenant. 

Of occupancy — Assam- -Act X of -Kjecthient, suit for. i^^’rMlTTER and WHITE, 

JJ. (MACPHERSON, J. , dissenting). Act Xof 18.59 does not apply to lands situateddii 
the Assam valley district. In a suit brought to eject atenant of certain land situated 
in Assam on the ground that he was a trespasser, where it was shown that he had 
held the land direct from the Government for a considtirahle time, and that the 
land had boon made ove|; during his tenancy to the plaintiff in exchange for cer- 
tain other lands made over to the Government, and whore the tenant claimed to 
have acquired a right of occupancy under Act X of 1859, and not to be liable to 
ejectment in the manner sought for. Jfeld, per MiTTEit and WHITE, JJ., that as 
the Act did not apply to lands situated in Assam, no such right could be claimed, 
and tho suit being properly framed, the plaintiff was entitled to the relief he 
asked for. 

Prasidha Nakayan Koer V. Man Koch ... ... ... IX 380 

Of occupancy — Ccmditions'neces^ry for acquiring — Non-paymen of rent — I3eng. Act 
VIII of 18G9, ss. 6, 22 aiul 52. Two conditions only are necessary for the acquiring 
of a right of occupancy, vie., (1), tho cultivation or holding of land fora period of 
twelve years; and (2), that the person holding or cultivating the land should bo 
a ryot. The essential conditions of s. 6, Beiig. Act VITT of 18G9, are fulfillod 
without showing tho payment of rent, that only being a condition ncces.sary for 
the maintaining of tho right when created. In a suit brought to evict a tenant 
who had been in possession of certain land for a longer period than twelve years, 
when it was shown that rent had not been pp«id, aqd notice to quit had been given 
— Held, that a right of occupancy had been acquired, and that the ryot had the 
power to prevent forfeiture under the provisions of s. 62, Beng. Act VIII of 1869. 

Naratn Roy v. opnit Misser ... • ...‘ ’ ... , ... IX 304 

» 

Of occupancy —Ejectment — Transfer — Effect of asserting a right to transfer land, by a 
ryot having aright of occupancy, who remains in possession. A r>ot having a right 
of occupancy is not liable to ejectment by his superior landlord merely because ho 
has asserted a transferable right in the lands, and sold that right to a stranger 
without giving up possession of tho land. Narandra Narain Roy Choivdhry v. 

Isha Cnhunder Sen ; and Ram Chandra Roy Chowdhry v. Bholanath Lushkhur 
distinguished. Dicarka Nath Misser v. Ilurrish Chandra referred to. 

SRISHTEEDHUR BISWAS V. MUDAN SIRDAR ... ... ... IX Q48 

Of purchaser at ejcecution-sale against mortgagee. See Mahomedan Law, Debts. 

Of suit. See Act XX of 1863, s. 14 : LimiUtion Act, 1877, s. 7 : Sale in Execution of 
Decree. 

Of suit — Attachment — Escecution of decree — Claim to attachedproperty — Cause of action 
— Civil Procedure Code (Act VIII of 1^59), ss. 246, 247. Whore a person whose 
property has been attached in execution of a decree against another person, and 
whose claim under s. 246 of Act VllI of 1659 has been rejected, brings a suit under 
the provisins of s. 247 of Act VIII of 1859, it is no objection to that suit that, 
previously to the filing thereof, the decree (in execution of which the property had 
been attached) was satisfied by the Judgment-debtor and the property released 
from attachment. ^ , 

Breeputty Mir dha v. Kartick Singha ... ... ... IX 10 
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Of suit — hijujictinn — Propeytij dedicated to relicjiaiis purposes — Suit*to restrain its * 
use for other purposes. Tho plaiiitifl’s ancestor built a t«*mplo, a bathing-ghat, a 
room called ‘ Gungajatri gliiir’, iiiid a ghat close to it, to which persons on the point 
of death werci removed, and certain ceremonies wore performed. The defendants 
used the last mentioned ghat f<jr the purpose of landing goods. Held, that if, when 
the plantifT’s anc^'stor erected the buildings, he intended to grant to the Hindu com- 
munity merely a right of easement over the property, and not to transfer the 
ownership therein to the coinniiinity, the plaintiff was entitled to maintain a 
suit to restrain defendants from using the ghat for trading purposes. 

JAQGAMONT IMSl V. NlLMONI GHOSAIi ... ... ... IX 76 

Of suit — Suit to compel reijist ration — Registration Act (III of 1877), ss. 73, 77. 

Under the Registration Act of 1877, a suit to compel registration is maintainable 
only when the provisions of s. 77 of tho Act have been complied with. A person 
omitting to make an application to the Registrar as provided by s. 73, within the 
time provided by s. 7‘2, cannot be said to have complied with the conditions 
precedent to a suit under s. 77. Tmhipeiidently of s. 77 of the Act, no suit will lie. 
Bkagwan Singh v. Khada Baksh, followed ; and Ram Glinlam v. Chotey Lai 
dissented from. r • 

li DUN w. Mahomed SiDDTK ... ... ... ... ... IX 160 

Of suit to recover property. See TiUnatic. 

Of way — E.rtent of tiser — Piirpu'ie for which right claimed is strictly identical with 
original purpose confewjdtded at commourmeut of right. Where a right of way 
for a particular purpose is ])rovod to have existed for upwards of ‘20 years,, tho 
Coifrt is not bound to coiiriiuj the right to th(5 precise numbe.r of times in the year 
that it has bei*n exercised, but may construe it as a right to use the toad at nil cun- 
t'enient times for the particular purpose 

GOPAL CHLINDEIi MUKEIUEE r. JlTDUOO LALL ^lULLICK . ... ... IX 778 

Of way. See Easement. « 

To execute decree. Sec Decree*, Sale of. 

To passage of watei . Si‘e Phiscnient. 

To redeem See Mortgage. 

To sue fur damages. Sei* Sale in Execution of Decree. 

Road Cess— 

Neglect of tenant to pay. Sec Damages, Suit for. 

Road Cess Act - 

Bengal Act X of 1871 — Tuteresi in land — J^ilkarA A jalkar does not impart 
any •int(*resb in the soil its<*If, and therefore a patni of a jalkar is not 
‘an interest in land ' witliiii the meaning of the definition in the Di.strict Road 
Cess Act. 

David v. Gighji Chundee Guha ... .. ... ... IX 183 

ss. b, l -Bhowli tenures —Suit for rent. Secticn 5 ot the Road Cess Act requires 
the holders of any estate or tenure, of which tho annual rent shall. exceed one hun- 
dred rupees, to lodge returns of all lands comprised in an estate or tenure ; bhowli 
lands are. therefore, to be inclndhd in <inch n*tnriis. Where such a return has 
not been inad(?, the holder of the estate or tenure is precluded from suing for or 
recovering any rent due therefor. ^ 

JUQMOIIUN TEWAKI r. FINCH ... ... ... ... IX 63 

• Rule — 

Of High Court, No. 0. Sec Payment into Court. 

To show cause why person should not be dejemlant. See Practice. 

Ryots — 

Rights of. See Sale for Arrears of Revenue. 

Sale— 

payment to .stay. See Regulation VIII of 1819, s. 13. 

Sale by Magistrate - 

See Absconding of accused. 

Sale for Arrears of Rent - 

See Insolvency. 

Bengal Act VTII of 1860, ss. 59, GO —Sale Certificate — Proclamation of sale — Under^ 
tenure. Held, on the construction of a sale certificate and a proclamation of sale 
purp irtiiig to bo made under ss. 59 and f>() of tho Rent Act, Bengal Act VTII of 
IBG9, that what passed by the sale was not -an under tenure, but merely the right, 
title, and interest of the jiidgincnt-dcbtoi* therein. Tho declaratory portion of a 
sale proclamation is not by itself sufTicicnt to override the description of tho 
property in th% body of tho document. * 

DWARKA NATH V. ALOKE CHUNDEH SEAL ... ... ... IX 641 
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Sale for Arreara of Jitni—(coHtinved.) 

Joint ourners Dai'patniddm — Purchase by defaulter — Constructive trust. Of three 
joint owners of a darpuLni, two held each a four-:uiiia shari! and the third 
an eight-anna share. Default having been iii.ide b\ all three in the payment 
of the rent, the patnidar brought a suit and obtaiiu'd a divri't? f«*r the arrears. 

In execution of this decree, proclamation was made that the darpatni would 
be sold on the 5th of October 1877. Up to the commencement of th<; sale, 
the four-anna shareholders were unable to pay their proporlionateamoiint of the 
decree. The eight-anna shareholder declined paying his share, and, when the sale 
took place, he became the purchaser of the darpatni. In a suit linmght by the 
four-anna shareholders to recover their share- rvoin the purchaser, the lower 
Appellate Court, reversing the decree of the Court of First Instance, decided in 
favour of the plaintiffs. 

Held, on second appeal, that the sale having taken place as much through the default 
of the plaintiffs as through the di-fault of the defendant, the former had no equity 
against the latter ; and that, thea-efore, the suit should be dismissed. 

Bam Loll MooKEiuEE r. DkhenderXath ch.\ttkj<jee... ... VIII 8 

Landlord a.nd Tenant — Sale of a ]K)rtion of a tenure -Benyal Act 1777 of IHGO, ss. r»9, 
fiO — Co-shnrers — Pm ties. A portion of a tenure eininot be ilie suiqcet of a salo, 

nnder s. (il, Bengal vXet V^tll of 1800, so as to give th<‘ piircha'-t r tlir s.uiie privi- 
lege as he would acquire by the ]uirehase of an entire ti'iinre under ss. f>‘.j and 00. 

A landlord who was in reijcipt of a half share of tin* rent of a. certain tenure caused 
that snare of the tenure to be sold in execution of a (U crce for arrears of rei.i4». 

After such sale A, tin* purchaser, took possession. Subsequently the tenant 
executed a mortgage', and a decree being obtained l)y the Jiiortg.igi.'e the wdioli* 
tenure was brought to^salc in execution thereof and pureba'^ed l)y the mortgagee 
who proceeded Co oust A. In a suit by A to recover po-^sessiou of his half share of 
the tenure on the footiiifj of his purchase. Jfeld, that he could not make out a 
title to the half tenure with tlu' privilege .ittaching to the iiiirehase of an cMitire 
tenure under ss. 5?) and 00 of Bengal Act VI If ef 1800, and that as it ap]>cared tliat 
the mortgagor, whose rights ivnd interests only were thus sold, w.is only one of 
several co-sharors, in the ahscnce of the co .shan’rs wJio w’ere not parties to the suit, 

A was not entitled to the relief he sought. 

Keily V. lluu CHUNnnit Chose ... ... ... ... IX • 722 

Patni tenure — Jkitpatni tenure* -l.Aut%n Aenurc - 1 ucuhiUhiucc -Jieuyal Act VI If of 
1HG9, s.s‘. 59, GO, G(i. The, sale of a p.i tin tenure bn* its own arrears under s.s. 59 
and GO, Bengal .\et VI M of 18G9, does not per se .ivoid the darpatni tenures, hut 
only renders them voidable at the optinu of the purchaser. An iinderti-niire is 
an ineuinbrauce within thi; meaning of s. GG, Bengal Aet A'lll of ISGIJ. 

TITU BTHT, MLNSUUUNNISS.X BIIU, limAlILM MALLA r. AIOIlESll CHl’NDEU 

B.XOCHl ... ... ... ... ... ... L\ G83 

Pubhcjitiun of notice (f sate — ^latcriat Jrreyularity— lleyulutiou VI 1 1 <i/18l9. .v. 8, 
cl. 2. Clause 2, s. 8 of Ih'giilati<»n VllI of 1819, which pn»\ides that a notice of 
sale under the Begiilation shall be stuck up in the culcherv of the /amind.ir, is not 
complied with by si'rving the iiotie** uiioii the vjamiiwlar '•hiinsi*|[ nr his agent. 

The object of the Bi’gulation is to make known to the holders of uiidertemnvs snid 
ryots and the residents of the place that tlie patni will be sold if tin* arrears are 
not paid off within the time s])ei'ilied, and if the iiotiei- is net stud, up in the 
cutebery, as preseii bed In the Regulation, there is such .i iii.iterial irregularity m 
the publication as will avoid tlio .sale. 

GOTUND LALfi Seal r. ChANDHUKKY ISlATTV ... ... ... TX 172 

Regulation VI 11 of 1819, s. 8, cl. 2 — Proof of pubheatwn of notice bcfoic ante of patni 
taluJc for arrears of rent . 'rho due publication of the noticc-s preseiiln'd In Regiila- ^ 
tion VIII of 1819, s. 8, c;l. 2, forms an essential part of Ihe foundation on which 
the summary power to si'll a patni taluk for iion-]iayment of rent is exercised by 
the zamindar who, when instituting tins proceeding, is i*xclusively responsible for 
such publication being regularly conducted. Although objoetiiin Lo the form of 
the receipt, and the absence of tlie receipt itself, need not )>e regardid, if the fact 
of the due publication of the notice.s IfJiviiig been made is not a m.itter of eoiitro- 
versy (as held in Sona JJeebeav . LalcJiand Choirdhry), yet whi*re that fact was in 
doubt owing to the evidence of it not having been secured according to the 
provisions of the Regulation — a result dup to the neglect of those rt3prescnting 
the zairiindar — ithe ffnding of the Higli Fourt that due publication had not been 
established by such proofs as wqrc forthcoming, was maintained by the 
■ Judicial Committee. 

MAHARAJAH OF BUBDWAN V. TAUASUNDARI DEHI ... ^ ... IX 619 
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Sale for Aprears^of "Rmi—i continued.) 

Regulation VTIT of 181U, s. 8 — JJue pnblicatimi of notice of sale. Where there is a 
cutchery upon the land of a dofaulting pafcnidar the notice required by s. 8 of 
Regulation VllI of 1819 must be served there ; but where there is no such 
ciitchery, the notice should be published in the manner required by the section, at 
the principal town or village .within the taluk. 

THE MAHAUAJAH OF BlJUDWAN V. KllTSTO KAMINI DASI ... IX 

Sale for Arrears of Revenue — 

Auction-purchaser, Right of — Beng. Act VII of 18ftS, s. 12 — Lnkheraj grant — Onus 
Prohandi. A person seeking to obtain the benefit of s. 12, Beng. Act VII of 1868, 
must give some yrinid facie evidence to show that the incumbrance which ho 
seeks to avoid is an incumbrance falling whithin the term.s of the .section — that 
is, an incumbrance imposi'd on the tenure by .some one who previously held it. 

The law relating to lakheraj grants reviewed and explained. 

KOYLASHMASHINY DOSHEE V. (lOCOOhMONI DOSSEE ... ... VIII 

Revenue-paying estate — Sale of share of an estate — Recorded proprietors — 
Omission of names of proprietors -Irregularity — Act XI of 18.59, ss. 6, 3.S. When a 
notification of sale of a Vhare in A revenuo-psi.ying estate is issued under s. G, Act XI 
of 1859, the circumstance that such notification does not contain the names of all 
the recorded proprietors of the share, but only tlm name of one of them, docs not 
amount to an irregularity within the meaning of s. Act XI of 1859. 

The Sechetajiy of state foh tndia v. Rasbehary Mookkrjee ... IX 
Suit t(>sel aside. See Limitation Act, 1877, sched. ii, art. 12: Parties. • 

Suit to set aside sale — Act XI e/1859, ss. G, 20,35 — Bengal Act VII of 1868, "s. 8 — Certi- 
ficate of title. A notification by the (Collector under s. G of Act XI of 1859, fixing 
the 31st ^fay 1879 as the date for holding the sale, was aflixed in the places mention- 
ed in the sticlion on the 2iid May 1879. Subsetiucntly the 31 st Iltay being ascertain- 
ed to be a holiday, and the 1st June being a Sunday, the Collecfuor, purporting to act 
under s. 20 of the Act, issued a notification on the 20tli !May, postponing the sale 
till the 2nd Juno. On that day the sale w.as held, and the Commissioner having 
upheld it on appeal, a (‘(‘rtiheate of title was given to the purchasers. Held, in a 
suit to set aside the sale, that inasmuch as the notificatiori under s. G of the Act 
had not boon aflixed thirty days before the day fixed by it for holding the same, 
the requirements of that section had not been fulfilled, and the irregularity was 
hot cured by the notification of the 2Gth May. Held, further, that the Court 
was not liound under s. 8 of Bengal Act Vll of Jii3G8 to*presume conclusively that 
the provisions of s. G of Act XT of 18.59, as regards the fixing of the date of sale, 
had boon complied vyith. Under s. 8 of Bengal Act VTT of 18G8 the effect of a 
certificate of tithi having been given to the purchaser is merely that the Court is 
bound to presume coucliisivciy the duo service and posting of notices. 

BAIj MOKOOND LALE JlluboHUN ROY' ... ... ... IX 


PAGE 


931 


280 


591 


971 


Uiider-tenure holders — Ryots, Rights of- Act XI of 18.59, s. 37, excep. 4 — Bnprove- 
ments on land. A person holding land, which is not protected from the operation 
of s. 37 of Act XI of 1859 by any ’of the* first threo exceptions, is yet entitled to 
the benefit of the fourth exception in rt'spcct of any of the items mentioned 
therein, w'hich may haver been csjiablishcd on the land ; and there is nothing in 
the wcA'ds of the exception confining the benefit of it to tenure or under-tenure 
holders, and excluding the ryots from it. 

Bhago Bihee v. Ramkant Roy Chau'dhry followed. 

The benefit of the fourth exception to s. 37, Act XI ^of 1859, must bo limited to 
improvements elTcctcd bond fide and to permanent ’buildings erected before the 
revenue-sales, and should not be conceded to anything subsequently constructed, 
or which app(>ars to have been constructed merely for the purpose of defeating the 
rights of an auction-purchaser. Subject to this reservation, it docs not matter 
* whether the improvements have been effected by the present ..older or by some 
previous occupier. 

Ajgur Alt v. asmut ali ... ... ... ... vni 110 


Bale in Execution of Decree— 

See Absconding of Accused : Estoppel : Execution of Decree : Hindu Law, Alienation: 

Mahoiiicdaii Law, Debts : TMortgago : Possess ioli, Suit for : Res Judicata. 

Against representatives of deceased Malunnedan. See Mabomedan Law, Debts. 

• Attachment — Shikmi ghatirali tenure. A shikmi ghatwali tenure, held under the 
superior ghatwal, is not liable to be sold injexecution, nor are its proceeds liable to 
attachment for satisfaction of the debt due from its holder. 

BaTjIjY Dobey V. Ganei Deo ... • ... ... ... IX 388 

Civil Procedure Cftde (Act X of 1877), s. 295 — Rateable distribution amongst decree- 
holders. Whore j>ropcrty belonging to A has boon attached under a decree, and 



INDEX. 


PAGE 

SaiB in Execution of Decree—^ continued.) 

other decree-holders than the attaching creditor have applied before realization of 
assets to participate in the sale proceeds, and amongst them a creditor who has 
obtained a decree against A and B, such latter creditor is entitled under s. 296 to 
share in the proceeds of the sale of A’s property. 

SHUMBHOO NATH PODDAR e. LUCKYNATH DJiY ... ...* ... IX 920 

Civil Procedure Cwle ( Act X of 1877 )t s. 311 — Irregularity in publication of intended 
sale. An objection to the validity of a sale of revenuc-pSaying land, on &e ground 
that the revenue assessed upon it had not been stated in the proclamation of the 
intended sale, iii accordance with s. 287 of Act X of 1877, was taken, for the first 
time, in the Court of appeal ; an application to slI aside the sale, on th(' ground 
that it had taken place without proclamation made having been rejected by the 
Court of the First Instance, which found that proclamation had been made. Held, 
that the objection was taken too latti, although if properly taken in the Court of 
First Instance, it would have been gofxl to the extent that not stating the amount 
of the revenue was an irregularity ; substantial damage, resulting from it, 
remaining to be proved, as required by s. 311 of Acji X of l§77. Held, also, that 
inadequacy of price having been alleged as substantial damage, without having 
been proved to bo the clTectof the noii-statomont of the rovcnuo, the applicant had 
not (as required by s. 311) proved, to the satisfaction of the Court, that ho had 
sustained substantial damage by reason of such irregularity. 

MACNAGHTEN V. MACABIU PERSllAD STNOH ... ... ... IX 656 

Civil Procedure Code (Act XTV of 18821, .s. 313. Section 313 of the Civil Procedure 
Code only applitis to cases in which the judgmcnt-dclitor has no saleable interest 
in the property sold. It does not apply to cases where the judgment-debtor has 
no saleable interest in a portion only of the property. 

In the Matter of ^hk petition of Bari Coomar Dey. Ram Coomar 
Dey w. Shushre Bhooshun Ghosk ... ... ... ... IX 626 

Debt secured by mortya-ge of immoveable jn oiierty — Civil Procedure Code (X of 1877), 
s. 206. A debt secured by mortgage of immoveable i)roperty cannot be sold in 
execution of a decree under the provisions of the Civil Proet?duro Code applicable 
to moveable property. 

SRINATH DUTT U. GOPAL CHUNUEli MITTRA ... ... ... TX 611 

Decree against Insolvent — Ojfic^il Ass^pu'e, assent of, to sale - Purvhaser, right of — 

Setting aside sale -Coile of Civil J^roceduie ( Act X of 1877), .s. 313. Where in 
execution of a decree passed against a person who had previously been adjudicated 
an insolvent, portions of his property (then vested in the Oflicsial Assignee) are 
attaehod and .sold, the piirchasor is entitled to have the sale set aside under s. 313 
of the Code of Civil Procedure, notwithstanding that the Oflicial Assignee 
acquiesces in the sale, and is content to receive the sale-proceeds, 

DlNOHUNDHOO PAB V. SHOSHEE MOHUN PATi ... ... IX 217 

Direction in mil for payment of debts — Decrdb agafnst heirs for debt of ancestor — 

Charge on property. A testator by his will directed payment of all his debts, and 
subject thereto devised his property to his heirs. ^ After oiu\of the testator’s credi- 
tors had obtained a decree against the heirs in their representativo cii!paeity, vuliich 
by its terms was to bo sati shod out of the assets left by the testator, one of the 
heirs mortgaged his share in twelve properties left by the testator. Subsequently 
to the mortgage one of the mortgaged properties was sold in (execution of the 
creditor’s decree. The mortgrfgee afterwards brought a suit against the mortgagor 
and obtained a decree on his mortgage. Held, that as neither the direction in the 
will for payment of dcbt.s nor the decree in the creditor’s suit created a charge 
on the property of the testator, the property sold in execution of the creditor’s 
decree had been sold subject to the mortgage, iind the mortgagee; was entitled to • 
execute his decree against that property. 

BazayetHosseinw. Dooli Cliiml, distinguished. 

RAM DHUN DIIUR v. MOHE8H CHUNDEB CHOVVDHRY ... ... TX 406 

Irregularity — Code of Civil Procedure ( Act X of lf<77 J , s. 311. The words “any 
person whoso immoveable property has been sold ” in s. 311 of the Code of Civil 
Procedure, do not include a^erson who has purchased the same property at a 
prior cxocutioii-sale, such prior sale not having been confirmed. 

IN THE MATTER OF THE PETITION OF BHAOAHUTI CHURN BHUTT.ACHAR- 
JEE Chowdhry. Bhaoabuti ChuRn BIIUTTACHAR.IEE CHOWDHRY V. 
BIBHEBHWAB SEN ... ^ ... ... ... ... VIII 367 

Irregularity-^Substantial Injury— Civil Procedure Code (Act X of 187^), s. 293. At 
a sale in execution of a decree the property was knocked down jjp a bidder at 
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Sale in Execution of \iaare&~-(conltnue(l.) • 

Rk. 200. Thfi liuldor was miahlo toiaako a deposit, and llio property was immediately 
put up lor sail) and ro-MiJd tor Us. 50. //r/d, that the judgment-debtor had sus- 

taiiu'd such siibstantial injury as would justify the Court in setting aside the sale, 
notwithstaiidiiig tliat the judginent-dehtor might, under s. 208 of the (Jivil Proce- 
dure Owle, liave siied to recover tlie dilTereiiee Ijetwoen the original bid and the 
price at which ttie pn)pertv was sold. 

13J0WPI:N CHUNDKU SHICKDAK r. POURKSIl NATH UlSWAS ... TX 

Material Trreijnlnrifies Civil Procedure Code (Act X of 1S77A ss. 287, 280. Upon 
an application to set asiih* a sule in exeeulion of a decree, on the ground of mate- 
rial irregularities in publishing and conducting it, it appeared that the sale- 
notilieatiou luid not been fixed up in the Collector’s olhce as required by s. 280 of 
Act X of 1877 ; that no allidavit as to search having been made in the Registry 
Ollice with regard to ineuinbr.mccs as rccjuircfl Iiy s. 287 of the Act had boon 
filed ; and tliat the sale took plai’c on, :iiul not after, the thirtieth day from the 
piiblieation of the. notice ; but it also appeared that the applicant had himself been 
present at the sale and had purchased the ]nop(‘rt\ , and it was not shown that 
any substantial injur\ had resulted from tiii' irregul.irities. 

TJetd, that there was no ground for sitting aside the sale. 

JlANHY Alii V. MAimrit (JHITNOKU NA(; ... ... ... VlIT 

Pnjjwent not certi fied to Court Fraud - Settiiuj aside sale — (Uiuse of action— Right of 
suit. A obt.iincd a mono\ -decree against R and others jointly for Rs. 112; and 
in consideration of a pavnu'ut of Us. 25 made by B agreed to release B from* all 
liabiffty under till* decree. This p.i\ meiit was not certified to the Uourt, and A 
afterwards in execution of the decree had certain immoveable property belonging to 
B put up for sale, and this ])ropert> he purchased himself. Held, that a suit 
would lie In B to set aside the sale and to r(*co\er the property*frnin A. 

ISHAN (’HrM)Kll BANDOI'ADHYA r. iNimON.XRATN (lOSS^VMI ... TX 

Right to sue for dauhigcs — Mesne jn ofits -~(*tn1 Pnwedure Code (1877), s. 266. cl. (e). 
The right to sue for mesni’ profits is a “ right to sue for damages ” within the 
meaning of s. 2fi(), el. (c) of theCodeof Civil Proc(*dure, and therefore cannot be 
sold in execution of decree. Where, therefore, the pl.iintilT purchased the right 
to sue for mesne profits at a sale in execution of a decree, held, that a suit by him 
to (Ml force the right was not maintainabh*. 

8HYOM (.-HAND KOONDOO r. THK BAND MORTfiAGB BANK OF INDIA, 

• TilMITKD ... ... ... •• • ... ... TX 

Sale of in^niovcahle proiiertif -Confirmation of sale — Sale certificate — Kridence of 
Title of Puichaser. T’he order confirming a sale of iminovc'able ])ropertv in execu- 
tion of a decree is sullicient to pass the title in the property to the purchaser, and 
its production is sufl-icient evidence of the ]>urchaser’s title. The pnxluction of 
the sale certificate is not essential, 

Doorga Naiain Sen\. tJaneij Madhul Mnzoonidar followed. 

'L\\KA PUASXD ^lYTKK NDNU KISHORK (WRI ... ... IX 

Sale under moitgage foi ihigment ^if (iw'ernuienl revenue Rights of respective 
puichascrs. Tn 185.5, a (hx-rce for an iiccoinit w’as passed in the Supreme Court of 
Calcutta against .A, an executor. A died in J8.56, and the .suit, which was revived 
against his repii.'seiitatives, eame *011 for eonsidcratioii on further directions 
on 2Dtfi .August 1866. Tt was then found that A’s e.state was liable for 
Rs. 1,82,406-11-8, and his representatives were ordered to pay this money into Court, 
'rhe represiMitatives liaxiiig made default in payment, a writ of facias was 
issued, under whieh the jiropcrty was ^ 1 by the Sheriff of Calcutta, and conveyed 

by him to Bon 1st April ISG7. Previously to this the represiMitatives of A had, on 
11th J.inuarv 1865, mortgiiged (ho same property, together with other lands, “for 
the puri)os(' of paying the (lovernment revenue of certain tahiqs belonging to A 
doeeaved,” and (he mortgagee having oblained a decree on h. . mortgage, the 
property was sold to C under that decree on 30th March 1867. lii a suit for 
pos.session by C against B,--- 

Held, that though the sale to B was made for the express purpose of paying the 
debts of A, B’s title was not to be prcftM’ied to that of C, who claimed under the 
mortgage of 1865, which was mad*' for the ]nirpo^e of paying (lovernment revenue; 
and, 

Semble. ■*"Tlic result would' he (Tie same even if the mortgage of 1865 had not been 
made for the purpose of paving Governnient revenue, as it did not appear that the 
mortgagee, at the date of the mortgage, knevf that there were unpaid creditors of A, 
and that A’s representatives intended tomisapxdy the money so advanced to them. 

Oreendcr Chunder Gihose ik Mackintosh followed 
^SUMUNN188A BIBEB r. NlTiKATNA BoSE 
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$ale in Execution of HwnA—^contimusd.) 

Setting aside sale — Irrcgularitij. At a sale in execution of decree, certain property 

was knocked down to a bidder, who made default inpayment of the purchase- 
money. Subsequently the Judge again put the property up for sale, and resold 
it at a lower i)riee. The decree not being satislied, the Judge put up other 
property which had been advertized for sale with the property j^oveiiieiitioned, 
without getting from the defaulter the tlifTerence between the price obtaini‘d at 
the second sale and tint obtained at the first. On an application by the judgment- 
debtor to have the sale of the s(>cond pro^Mirty stit aside. 

Held^ that no suffieient cause was shown for sotting aside the sale. 

Joy Clmiulvr Biswas Kali Kishore Dey Sircar di^i uguishod. 

Khiroda Mayi Dasi v. Golam Ahnnlari followed. 

GOUU CUUNDEK BISWAS V. CHUNDEU COOMAR ROY ... ... VIII 


PAGE 


Setting aside sate — Saleable interest*' — Civil Proi'edure Code ( Act XIV of 
s. .‘lis. The fact that property sold in execution of a decree is subjc‘(!t to a mortgage 
upon which a decree has been obtained, which fae.t is not disch»sed prior to the 
proclamation of sale, is not sullicieiit to enable an auction-piirchasor to set aside 
the sale on tlio ground that the judgmeiit-dtdjtor l^id “ no ^alcalde interest ** in 
the property, within the meaning of s. 313 of the Civil Procedure Code. 

Naharmul Marwftri v. Sadat AH distinguished. 

PROTAP CHUNDEU CHUCKERBUTTY r. PANIOTY ... ... TX 506 


Sale Ceptiiloate 

See Registration Act, 1H71, s. 17. 

Sale of Goods— 

Sec Contract. 

To arHve, See Contract. 

Sale of Liquop— * 

By Servant. Sec Fhxeisc Act, ss. 41, 42 and 50. 

Saleable Interest — 

See Sale in Kxeeution of Ihiereo. 

Salt- Works 

As8e.s.smcnt of land occupied by. Se<* Regulation T of lft24. 

Sanction to Proseontion— 

I % 

Prosecution for false charge --Penal C ml e ( .\ct XTjV of 1H60), s. *i\\ —Criminal 
Procedure (Uxle (Art X of 1872), s. 408. A IVlngistratc should not direct a prosi eiitor 
to bo put upon his trial under s. ‘21 1 of the Penal Code without first giving him an 
opportunity of obtaining a judicial ciujiary into the charge originally preferred by 
him. The sanction to prosecute, conteinplated in s. 4f)8 of the (’riminal Proce- 
dure Code, is not a direction to prosoento, hut is a permission granted to a private 
person to exercise his own unfettered discretion as to whether he w'lll take proceed- 
ings or not. , , 

IN TTIR IVIATTliR OF TJfE PETITION OF GiRIOHART MONDUL. GIRTDHARI 

MONDUL y. IJCHTT JIJA... ... ... ... ... VlTf 435 


Satisfaction— * . 

Of decree certified to Court. See Execution of Decree. • 

Scheme — 

For satisfying decree. Sec Civil Procedure Code, 1877, s. 320. 

Sebait— 

See Hindu Law, Endowment. 

Second Appeal- 

S‘’e Appeal : Civil Proeedin'c Code, 1877, s. 502 : Contrihution, Suit for : Land • 
Acquisition Act, ss. 15 and 39. 

Changing case in. See Plaint. 

Findiftgs of fact- -Procedure of the High Court —Interest — Mortgage ho'nd. Where the 
lower Appellate Court has clearly misapprehended whjit the evidence liefore it was, 
and has thus been led to discard or nohgivo sullicieiit weight to important evidence, 
and to give weight to other ^\idi!iico to which it is not entitled, and has thus been 
led not into any mere incidental mistake, but totally to misconceive the case, tho 
High Court will inLerfere in second appeal, though it is not the ordinary course of 
procedure for it to interfere in such cases, ’with any findings of fact which have 
been arrived at* by the lower Appellate Court. In a suit on a mortgage bond the 
plaintiffs are entitled to recover the Sgrei'd rate of interest without atiy deduction. 
FUTTBHMA BEOUMti. MOHAMBD AUSUli ... ... ... IX 30^ 

• 
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Second Appeal — (continued,) • 

Order directing plaint to be returned for jyresentaticm in proper Court. A Munsif 
dismissed a suit, on the ground that, if it had been properly valued, it 
v^ould not have come within his jurisdiction. The District Judge affirmed the 
Munsif ’s judgment, and cli recited the plaint to he returned for presentation to the 
proper Court under s. 67 ^of the Civil Procedure Code. This was not done. 

Held, that a second appeal would lie. 

. Ajoodhfa Lall vAGvmani Loll approved. 

Ajoodhia Per sad v. Krista Dynl dissented from. 

JoYNATH Roy V. Lall^Bahadur Singh ... ... ... VIII 

Power of I li(jh Court — Admission of an appeal after time — Limitation Act (XV of 
1877^ s. .6, sched. i. The High Court, sitting on second appeal, has power to 
look into the grounds which a Judge has given for admitting an appeal after the 
lapse of the period allowed by the Limitation Act. 

Mowri Bewa v. Surcndra.nnth Hoy followed. 

Chundeu Dahs V. Boshoon Lall Sookul ... ... ... VIII 

Seoretary of State- ■ . 

Bee Parties. 

Security— 

For good behaviour. Sec Appeal in Criminal Case. 

For good behavumr — Code of Criminal Procedure (Act X of 1872^ ss. 504, 506. ,An 
accufiod person was convicted of theft and seiitoriccd to two years’ rigorous 
imprisonment, and was further ordered to enter into his own recognizances for 
Rs. 60 and find two sureties, each for a like .sum, for liis good behaviour for one 
year after the term of his imprisonment h:id expired ; in defai^lt to suffer rigorous 
imprisonment for one year. Held, that the latter part of the order was bad, and 
that the Magistrate should have proceeded under the provisions of s. 504, cl. 2, 
of the Code of Criminal Proc(*dure. The Empress v. Partab followed. 

TAMIZ M.\NDAL V. UMin KARIOAK ... ... ... ... IX 

For restitution of property. See Appeal. 

Indefinite 'f)eriod of imprisonment in default of. See Sentence. 

Sentence- 

Indejinite perimi of imprisonment in default of security — Order for. An order direct- 
ingan accused “to bo imprisoned until he gives* socui^ty, ” is bad; a definite 
period for such imprisontneut, not exceeding one year, should bo stated in the 
order. 

Mailamdi Fakir v. Taripulla Pram\nik ... ... ... VIII 

Penal Code (Act XLV of IrtGOj, s. 75 — Prerwus conviction. The object of s. 75 of 
the Indian Penal Code is to iirovido for an additional sentenci , not a less severe 
sentence, on a second conviction. Recourse should not be had to that section if 
the puiiishineiit for the ofTcnce committed is itself sufficient. 

SHEO SAR.\N TATO V. THE KMPRftSS ... ... ... IX 

Separate Charges— 

Committal on. Scq Criminaf Prdl^oduft) Code, 1872, h. 454. 

Separate Suit — 

See Civil Procedure Code, 1882, s. 244, cl. (c). 

Eieparate Trials— 

See Criminal Procedure Code, 1872, ss. 445, 446, 453 ; 454. 

Separation— 

In estate, effect of . See Partition. 

OfrnMember of family. See Hindu Law, Joint Family. 

Of shares. See Co-shsirers. 

Servant- 

Criminal act of. See blaster and Servant. 

Of licensed vendor, sale of liquor by. Bee Bengal Excise Act, 1878, ss. 53, GO, Gl. 

Sale of liquor by. See Excise Act, ss. 41, 42 & 59. 

Service— 

Of decree on respomlent. See Divorce Act, s. fC. 

Of summons, option of agent to accept. See Principal and Agent. 

Of summons — Service on Agent — Suit to obtain relief respecting invnoveable property 

’ , — Civil Procedure^Code (Act XIV of 1882^ s. H>. In a suit for foreclosure or sale of 

immoveable proper^, it appeared that the mortgagor had conveyed the mortgaged 
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--(continued,) . * - * 

premises to trustees. The summons to one of the trustees was personally served 
upon his duly constitued agent, who was at the time of service in charge of the 
mortgaged premises. Held, that the service was sufficient, the suit being 
one to obtain "relief respecting immoveable property” within the meaning of s. 16 
of Act XIV of 188‘i. , 

Michael v. Ameena Bibi ... ... ... IX 733 

SeBslons Jud^e— 

Duties of. See Criminal Procedure Code, 1882, s. 309. 

Set-off— 

Cross decrees — Civil Procedure Code (Act X ri/1877^ s. 240. A judgment-debtor may 
set off against the amount of the decree against him, the amount of a decree 
which ho has obtained against the decree-holder and other persons. 

Hurry Doyal Guho v. Din Doyal Guho ... ... ... IX 479 

Settlement— 

Containing clause for re-entry. See Landlord and Tenant. 

Revocation of trusts— Voluntary settleuient. A, being at Che time unmarried, 
executed a voluntary settlement by which ho created trusts for himself for life, 
and after his death for his issue and widows (if any), with ultimate tni.sts over. 

The deed contained a provision empowering A at any time, with the consent of 
the trustee, to revoke the trusts, and to declare any new or other trusts. A subse- 
quently married, and, after his marriage, executed a deed of revocation, declaring 
that the trust-property should be hold for himself absolutely. The trustee refu^ted 
to hand over the trust-property, and A thereupon instituted a suit to have the 
trust sot aside, llis wife was a minor, and there was no issue of the marriage. 

Held that, although there might be cases in which, where no other person but the 
settlor was interested, ^he deed might be regarded as a mere direction as to the 
manner in which the settlor’s property should be applied for his benefit, and as 
such revocable by the settlor, yet that, in the present case, there being an infant 
beneficiary, the deed could not bo revoked. 

GOLAM YASSEIN V. THE OFKKJlATi TRUSTEE OF BENGAL ... ... Vlll 887 

Sayeranoe— 

See Easement. 

Share— • • 

Of estate, suit for possession of. Se« Court Pce» Act, «. 7, cl. 5 (a). . 

Of rents and profits. See Limitation Act, 1877, sched. ii, art. 123. 

Shares — 

Registration of guardian as proprietor of. See Presidency Banks Act, 187C, s. 4. 

Separation of. See Co-sharers. 

In land. Registration of. See Land Registration Act. 

Sheea sect— . . 

Of Mahouiedans. Sec IMahomcdan Law, Maintenance. 

Sheriff— , . . 

Sale by, in Execution of Decree. See Lis Pendens. 

Ship— 

Suit for profits of. See J urisdiction . 

Simultaneous Exeoution — • 

See Execution of Decree. 

Sister— 

See Hindu Law, Inheritance. 

Successioti of married. See Hindu Law, Inheritance. 

Small Cause Court— 

Jurisdiction of. See Contribution, Suit for. 

Mofussil—Act XI of 1865, s. 21— Practice —Notice— New trial— Review— Civil Pro- 
cedure Code (Act X of 1877^, s. 623. iTho notice-clause in s. 21, Act XT of 1866, is 
applicable only to those casijp where a now trial cannot bo applied for within seven 
days after the judgment, in coiisequouce of there being no sitting of the Court. 

Where the application is made within seven days the notice is unnecessary. 

If the grounds u^n which the new trial is ftioved are proper grounds for granting 
a review, the applicant is entitled to proceed under s. 623 of the Code of Civil 
Procedure without resorting to Act XI of 1865. ^ 

RATAN KBISHBN PODO.AR V, RAQHOO NATH SHAHA ... ... VIII 287 
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Small Cause (jO\xxi—(contmued.) 

Mofusnil — Suit for Contribution —Money paid in satisfaction of joini decree. A suit for 
contribution for money pjiid by one judgment-debtor in satisfaction of a joint 
decree against him and others cannot l)o entertained by a Court of Small Causes. 
Ranibux Chittanjeo v. MudfioosiKtdun Paul (Jhoivdhry, Sliabnn Majee v. Nourai 
Mollali folhjwed ; Natk Prasad v. iJaijnath dissented from. 

Ramjoy Surma r. Joynath Surma ... ... ... IX 395 

Suit to,recover road atul public works cess~'(Act XT of 18G5), s. 6. A .suit to recover 
road cess and public works cess is not a claim for money on bond or other contract, 
but i.s a claim created and made recoverable by a special enactnieut of the Legis- 
lature, and does not fall within the provisions of s. G of the Mofussil Small Cause 
Court Act. 

David v. Grtsh Cftundkr Uuha ... ... ... ... TX 183 

Presidencydowns — Act IX of iSTjO. s. 53 — Krtension of jurisdiction by Act XV of 
—Abandomnent of e.vccss. Whilst the pecuniary juiisdiction of the Small 
Cause Court was limited to Hs. 1,000, the plaintiffs brought a suit for that amount 
for damages for broach of a c.er tain, con tract after abandoning the excess, and in 
that suit they elocte<l a non-su?t under s. 53, Act IX of 1850. TTeld, in a suit 
brought in respect of the same damages for the full amount due to tliem, that the 
plaintiffs W(*ro n<jt precluded by their having abandoned the ex(5('ss in the former 
suit, from recovering the full amount sued for. 

Simpson v. Cora Chanu Doss ... ... ... ... IX 473 

Presidency-towns- -New trial, (I round of— Want of jurisdiction. A new trial nia^ bo 
granted on the ground of want of jurisdiction in the Court, though such ground 
was not formally raised or recorded at the original hearing. 

CH UNDER Churn I) UTT i;. LUULJER CO\VAS.JKR J5l.) NR K ... ... VIII G78 

Solicitors 

Approval of title by. See Vendor and Purchaser. €• 

Son — 

Suit by, to recover possession of skate. See Hindu Law, Alienation. 

Sovereign Prince — 

Suit against. Sec Jurisdiction. 

Special Agreement — 

See: Limitation. 

Special Appeal — ' ' 

See Bengi'l Act VTTI of 18G9, s. 10'2. 

Power of High Court in. See Jilxccution of Dijcrec. 

Suit for damages for trespass — Question of title. 3’hc fact that a tuiiiiro is 
registered in the Common llegistry under Act .Xl of 1859, s. 39, is not of itself 
primd facie evidence that such a tenure exists. In a suit for damages for tres- 
pass laid at a sum undiT Us. 100, a special appeal will lie to the Jligh Court if 
the title to the land trespassed upon has been raised in the Courts below. 

LUKHY NARAIN CllATTOPADHYA"*ti. GORACHAXD GOSSAMY ... ...IX 116 

Special Citation — 

See l*rol)atc. ^ 

Special Commissioner- 

Powers of. Sec Chota Nagpore Tenures Act. 

Speoifio Moveable Porperty - 

Stiit for. See Limitation Act, 1877, arK 49 and 1‘23. 

Speoifle Relief Aot-- 
I of 1877— 

ss. 7 ami 45. See Pre.sidcncy ATagistrates* Act, s. 170. 

Hi 19 — Suit for declaration under a mokuiari patta — Alternative relief — Civil Pro- 
cedure Code (Act X of 1877), s. 28. A suit to have a mokurari patta enforced as 
against one co-sharer granting it, and other co-sharers who repudiate it, and in the 
alternative to have the salami paid for the mokurari patta returned, is in sub- 
stance a suit to enforce a contract, to place the plaintiff in possession of the land 
under the patta, and to declare his rights to ita.q against all the defendants ; and 
under s 19 of the Specific Hclief Act the plaintiff is on^atled to ask for compen- 
sation as against the defendant granting the patta. 

Under s. 28 of the Civil Procedure Code, .such an alternative claim may be allowed 
against one or more of the defendants. 

RA.IDHUR CHOWDHRY V. KALIKRTSTNA BH.ATTACHARJYA ... ... VIII 963 

s. 31. Sec Landla-d and Tenant. 

8. 42. Sec Declaratory Decree, Suit for : Oudh Estates Act, ss. 8, 9 & 10. 
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Bpeoifled Quantity — 

Of spirits. See Excise Act, ss. 16, 17 and 61. 

Spirits— 

Specified qtiantity of. See Excise Act; ss. 16, 17 and GJ.. ^ 

Splitting— 

Claim. See Civil Procedure Code, 1859, ss. 7 and 15. 

Claims. See Civil Procedure Code, 1877, s. 43. 

Remedies. See Civil Procedure Code, 1877, s. 43. 

stamp Aot — 

XVm of 1869— 

Bond — Agreement with covenant sounding in damages. An instrument containing a 
covenant to do a particular act, the breach of which is to bo rompensated in 

' damages, is not a bond, and requires an eighi-anna stamp only. 

Remedies on such an instrument, and on a bond discussed. • 

Gisborne & Co. u. SUBAL Bowri ... ... ... ... VIII 284 

8. 2, cl. 5. See Bond. 

I of 1879— 

8. 3 — Mundi stamped with adhesive stamps — Admissibility in evidetice — Bill of 
Exchange — “ Duly stamped**— Stamp Act (T of 1879^, ss. 10, 34, sched. i, nrf.-ll. 

The words ‘ duly .stamped ’ in s. 3 of the Stamp Act signify “ stamped or written 
upon paper bearing an impressed stamp.” 

A bill of exchange for'Rs. 600, payable otherwise than on demand, must, under 
art. 11 of sched. i of tile Act, be stamped with an impressed stamp of the value of 
six annas. 

Radhakant SHAHA V. Abhoyohurn Mitter ... ... ... VIII 721 

8. 7, para. 2 — Stamp-duty — Lease — Patta — Mortgage. By an instrument which 
recited that A was indebted to B in the sum of two lacs of rupees, and that 
A had taken a fresh loan of Rs. 2,69,000 from B, the former leased certain mauzas 
•to the latter for a term of twenty years, at a yearly rental of Rs. 1, 40,000. Tb 
was provided that, from tb^ reitt^of each year, a portion should he deducted in 
payment of A*s debt to B ; .so that in this way the whole debt should be paid by a 
series of instalments extending over the term of the lease. The instrument also 
contained the usual clauses found in pattus. On the question, what was the 
proper amount of stamp-duty leviable on the document — 

Held, that though the arrangement intended to be effected was partly a lease and 
partly an usufructuary mortgage, yet the in.strumcnt came within th(i provisions 
of 8. 7, para. 2 of the Stamp Act, and should be stamped as a mortgage only. 

In the matter op a Reference prom thi^Board of Revenue under 

s. 46 OF THE General Stamp Act. Ex parte Hill ... ... VIII 264 

8. 34. See Promissory Note. • • • ^ 

ss. 37 and 40 — Arhitratiofn — Award — Evading payvtent of sfavip-diity. Six persons 
acted as arbitrators in a dispute between two of their fellow villagers, and delivered 
their award in writing. Subsequently, the award was filed in evidence by one of 
the disputants in the civil suit in the Court of the Munsif of Cuttack, who, on the 
ground that the document bore no stamp, impounded it and forwarded it to the 
Collector, who ordered the writer to bo prosecuted. The Deputy Magistrate, to 
whom the case was referred, summoned the six persons who had acted as arbitra- 
tors, and fined them Rs. 26 each. On a reference to the High Court by the ^ 
District Magistrate — 

Held, that the conviction was illegal, and should be set aside. 

Held also, that the procedure laid down in s. 37 of the Stamp Act must be strictly 
followed ; and that, before a prosecution can be instituted under s. 40, the Collector 
is bound to form an opinioh as to whether the offence was committed with the 
intention of evading payn^nt of the proper duty. 

THE Empress V. SoDDANUND Mahanty ... ... ... Vlll 269 

sched. i, cl. 1 — Acknowledgment — Hatludiitta. Whether an account signed by 
a debtor in the books of his creditor amounts to an acknowledgment within the 
meaning of the Stamp Act (I of 1879), sched. i, art. 1, is a question depending in 
each case upon the form and intention of the entry. * 

BlNJA RAM o. Rajmohun Roy ... ..• ^ ... VIII 262 
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Stamp Aot — (concluded,) * 

I of 1879 — (concluded.) 

soiled i, art. 11. Sec Stamp Act, 1879, s. 3. 

Stamp-dviy — Hathchitia — Evidence. Admi.s.sibility in — Acknowledgment of debt. 

Ac account in a sliowiiif/ advances of money made to, tind part-payment 

made by, the defendant, the whole account being in the handwriting and signed by 
the di'feiidant, is admissible in evidence without being stamped. Brqjender 
Coiminr v. Brommnoye ChmvdliraniioWoviQd.. 

BnOJO OOBIND SHAHA V. GOLL'CK CHUNDEll SHAHA, alias GOLUCK 

SHAHA ... ... ... ... ... ... IX 197 

Stamp'duty — 

Evaihmj payment of. See Stamp Act, 1879, as. 37, 40. 

On Appeals in suits under Itegistratimi Act, 1877, s. 77. See Court Foes Act, 
sched. iv, cl. 19, art. 17. 

stamp on — 

Memcraiuluin. Of appeal \n partition suits. Sec Court Foes Act, sched. ii, art. 6, cl. 17. 

statement — 

Jn decree. Sec Evidence Act, 1872, s. .35. 

Of accused person. See Confession . 

Of dyimf 2 )erson. S(!o Evideneci. 

To Polite OfficerSoQ Evidence. 

statute — 

21 Oeo. Ill, cap. 70, *■. 17. See Landlord and Toiant. ^ 

24 and 25 Viet. c. 104, ss. 13 and 15. Sec High Court’s Criminal Procedure Act, 
as. 14 and 147. * 

24 ami 25 Viet., cap. 104, s. 14. Sec Chief Justice, Power of. 
s. 15. See Siiperiiitendeuce of High Court. 

Ccnistruction of — Excise Act — Beng. Act VTT of 1878, T^cnal Statutes must bo con- 
strued strictly, i.e., nothing is to be regarded as within the meaning of the 
Statute which is not within the letter and clearly and intelligibly described in the 
very words of the Statutes itself. 

•theEmpuess z\ Kola Lalanq ... i ... ... vill A4 

Construct^i of — Hindu Wills Act. Tn construing an Act of the Government of India 
passed in the form peculiar to IIk' Hindu Wills Act, the sound rule of construction 
is to give their full and natural meaning to the provisos, and only to give eiTecl 
to the enactments contained in the applied sections and chapters so far as the 
latter do not contiavene the full and natural meaning of the provisos. 

ALANGAMONJOUI DABEE r. SONAMONI DABEE ... VIII 637 

Stay — 

Of exemtim, order granthig. See Aji^^al. 

Of sale of attached property. See Civil Procedure Code, 1877, s. 326. Limitation 
Act XTV of 18.59, s. 20. • ' . 

Step in aid of Execution— 

See Limitation Act, 1877, art. 179. 

stipulation- - 

In restraint of trade. See Contract. 

To pay collection charges. See Landlord and Tenant. 

Stridhan — 

See Hindu Law, Inheritance. 

striking off — 

Application for' stay of .sale. See Limitation Act XIV of 1859, s. 20. 

Subject to apppoYal of Title — 

By purchaser's solicitors. See Vendor and Purchvisor. 

Subordinate Tenure-holder — 

See Court Fees Aot, s. 7, cl. 6, HUbdivision (a). 

Subsequent Decision— 

Of Full Bench. See Review. ^ 

Subsequent Suif— 

For consequential r^ief. See Civil Procedure Code, 1869, s. 7 and 15. 
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JBabBtantial Injury— 

See Sale in Exeoution of Decree. 

Substitution — 

Of new contract f dr old one. See Contract Act, s. 62. 

Snooession — 

To managemefit of religious e^idowment. Sec Hindu Law, Endowment. 

To property ^ agreement as to. See Compromise of Family Disputes. 

Snooession Aot — 

8. 60. Soo Will. 

8S. U8, 99, and 101. See Hindu Law, Will. 

ss. 208 and 209. See Will. 

8. 234. See Probate. 

88. 235, 244, 250. Sec Probate. 

Suit— 

Between Hindu Inhabitants of Calcutta. See Buildings on Land. 

For Land. See Execution of Decree. 

For possession after order uiider the La}td Registrettion Act. Sec Onus Probandi. 

For possession and mesive profits. See Court Fees Act, 1870, s. 17. 

For possession of fractional share of estate. See Court Fees Act, s. 7, cl. 5 (a) 

For profits of a ship. Sec Jurisdiction. 

For ro^ cess wider Rs. 100. Soo Res judicata. 

Form of. Soe Religious Endowment. 

To coMpel registration. Soo Limitation Act, 1877, ss. 5 and 6 : Registration Act, 

1877, ss. 74 and 77 : Right of Suit. 

To determine coparcener's rights in moveable property. Soo Jurisdiction. 

To enforce agreement as to succession to properly. See Comproniiao of Family Disputes. 

To establish title to property after rejection of claim. See Limitation Act, 1877, 
arts. 11 and 120. 

To obtain relief respecting immoveable property. See Service of Summons. 

To recover balance of Tahsildar's account after dismissal. See Limitation. 

To recover mmiey lent. See Mortgage. 

To recover property sold in execution of decree. Soc Limitation Act, 1871, art. 16: 
Misjoinder. 

To recover road andpuhlic works cess. See Small Cause Court, ^lofiissil. 

To restrain fishing in certain bhil^ See Limitation Act, 1877, s. 20. 

To restrain use of property e.ite}jty^ particular purpose. See Right of Suit. 

To set aside alienation of Abutter lands. See Parties. 

To set aside sale for arrears of Government revenue. Sec Limitation Act, 1877, 
sched. ii, art. 12. 

To stay butivara proceedUigs under Regulation XTX of 1814, after partition by private 
arrangement. See Valuation of Suit. 

To stay execution against certain property whilst proceedimj against other property. 

See Execution of Docreo. 

Summing up evidence — 

By Judge — See Criminal Procedure Code, 1882, s. 309. 

Summone— • • 

Form of, under s. 492, Criminal Procedure Code, 1872. Soo Recognizauco tc’ keep 
Peace. 

Noiuservice of. See Appeal. 

Service of, option of Agent to cu^pt. See Principal and Agent. 

Superintendence of High Court— 

24 S 25 Viet., cap. 104, s. 15 — Orders under Criminal Procedure Code, 1872 s. .518 — 
Criminal Procedure Code, 1872, s. 297 — Orders in Judicial proceedings. Held, 
that orders made under s. 518 of the Code of Criminal Procedure not being orders 
made in a judicial proceeding, the High Court had no power to deal with them 
under s. 297 of the Code of Criminal Procedure ; but the order of the Gth of 
September 1881 being illegal, the High Court would set it aside under s. 15 of the 
'Charter Aot, 24 and 25 Viet., c. 104. 

In the matter of the Petitnem of Chunder ifath Sen followed. 

BRADLEY V. JAMESON ... ’... ... ... ... VIII 580 

24 and 25 Viet., c. 104, 6*. Execution of decrees for rent — Act X of 1859, ss. 23, 

77 and 160— Civil Procedure Code (Act VIII of 1869), .ss. 284, 294 — (Act X of 
1877), ss. 223, 228. Whether a decrooior rent, under Act X of 1859, made in 
one district, can bo transferred to another for oxecutioii, is a question which the 
High Court can decide in the exercise of its '* suporintondonco over alJCourts 
subject to its appellate jurisdiction,’* under 24 and 25 Viet., c. 104, s. 15. decrees 
for rent made by the Collector under s. 23 of Act X ttf 1869cah];b'e ' ex^ii'tdQ by‘* h 
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Saperintendence of High Court — (concluded,) 

Civil Court to which they may bo transferred under the sections of the Code of 
Civil Procedure relating to “ the execution of a decree out of the jurisdiction of 
the Court by which it was passed.** 

NlIiMONI SlNOH Deo u. TARANATH MUKERJEB... ... ... IX • 295 

Surborakari Tenures — 

See Landlord and Tenant. 

Surety— 

See Contract: Principal and Surety. 

For paynwnt of rent. Sec Jurisdiction of Revenue Court. 

Surreoder of lease — 

See Landlord and Tenant. 

Temple— 

Arms in. See Arms Act, 1878. 

Tenants — 

Neglect of, to 'pay road or public work^ cess. See Damages, Suit 

Tender — ^ 

Sec Contract : Government Securities, Contract for sale of. 

Of Pf'ificijjal and Interest. Sec Decree. 

Tenure — 

Presumption as to culture of. See Landlord and Tenant. 

Registration of. See Evidence. 

Hale of portitm of. Sec Sale for Arrears of Rent. 

Thak Maps — 

See Evidence. 

Time Bargain — 

See (lovorument Securities, Contract for sale of. 

Tipperah Raj— 

See Jurisdiction. 

Title- 

See Bengal Act VTTI of 1869, s. 27. 

ApiyrovrU of. See Vendor and Purchaser. 

C£aim for declaration of. See Limitation. 

Evidence of. Sec Laud Registration Act. « t 

Of purchaser, evidence of. See Sale in Execution of Decree. 

Of third party. See Parties. 

Question of. See Jurisdiction of Revenue Court : Special Appeal. 

Transfer of— 

Case — Civil Procedure Code (Act XIV of 1882^, section 23 — Practiee’-^Ormmd for 
transfer. Section 23 of Act XIV of 1882 is only intended to provide for those cases 
where, on the ground of expense or convenience or some other good reason, the Court 
thinks that the place of trial ought to bo changed. Parties desirous of obtaining 
the transfer of a case from one forum to another ought clearly to explain to the 
Court by petition and afhdavit what is the nature of the claim and defence ; they 
should further state what arc the issues and the evidence required, and then 
satisfy the Court that, either on the ground of expense or convenience or 
otherwise, the place of trial ought to be changed. 

KHATIJA BIBI V. TAUUK CHUNDER liUTT ... ... ... IX 980 

Case — Subordinate Magistrates — Criminal Procedure Code (Act X of 1872^, s. 48 — 

Notice to the par tie.s before the trnr.sfer is tnade. Before a Magistrate of a district 
can transfer a ca.se from a Court subordinate to him to any other subordinate Court, 
notice of such intended transfer should be served upon the parties, so as to 
, enable any or either of the parlies to come forward and show cause why such 
transfer should nut be made. 

jn the matter of the Petition of teacotta Shbedab. Teacotta 
Shekdar V. Ameer Majee, Hafiz Paikar ... ... ... vill 393 

Criminal case. Refusal of Bench of Judges th hear application for. See Chief Justice, 

Power of. 

Decree. See Execution of Decree. , 

Possession. See Hindu Law, Gift. 

Prop* rty — Hindu Law — Delivery of possession* Per Curiam . — Delivery of possession 
is not, under the Hindu Law, essential to complete the title of a purchaser for 

value. 

NARAlN CHUNDER CHUOKBRBUTTY V. DAtAbAM ROY ... VIII 597 

Bent-decree for execution. See Limitatiou. 
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Transfer of Property 4ot — . 

1682, 3. 54 — OpOotuil registration. Per GARTH, C. J. — Section 54 of the Transfer 
of Property Act virtually abolishes optional registration. 

Narain chunder Ghuckerbutty V. Dataram Boy ... ... vm 597 

Transferable right — 

See Bight of Occupancy. * 

Transferee— 

Right of, under blank transfer, to registration. See Companies' Act, s. 34. 

Trecisury— 

Difpartmcntal Rules of. See Payment into Court. 

Trespass — 

Suit for damages for. See Special Appeal. 

Trespassers— 

See Landlord and Tenant. 

Trial— 

' As for one offence. See Criminal Procedure Code, ISft, s. 454. \ 

Tributary Mehals — 

See Jurisdiction of Criminal Court. 

Trust— 

For religious purposes. See Parties. 

Recognitidn of. See Oudh Estates Act, ss. 8, 9 and 10. 

Revocation of. See Settlement. 

Suit to charge property with. See Limitation Act, 1877, s. 10. 

Trustee — 

See Certificate of Administration. 

And Cestui Que Trust. ScNLimitation Act, 1877, sched. ii, art. 123. 

Unconditional order — 

See Criminal Procedure Code, 1882, s. 133. 

Under-tenure— 

See Sale for Arrears of Bent. I 

Under-tenure-holders— 

See Sale for Arrears of Kevenuo. V 

Unity of Possession— * * 

Bee Easement. 

Unlawful Agreement— 

See Contract Act, s. 28. 

Unlawful Assembly — 

Penal Code ( Act XLV of 1860^, s. 143. On the trial of certain persons charged with 
being members of an unlawful assembly, it was prpved that there was a dispute 
of long standing between the accused and cerliain other parties regarding the pos- 
session of certain land ; that neither of the parties was in undisturbed possession 
of the land ; that the accused went to sow the lab||l with indigo, accompanied by 
a body of men armed with latties ; that they were prepared to use force, if neces- 
sary ; and that the lattiala kept ofi the opposite party by brandishing their weaTOns 
while the land was sowed. Held, that the accused were rightly convicted of 
being members of an unlawful g^ssembly, under s. 143 of the Penal Code. Sunker 
Singh v. Burniah Mahto, distinguished. 

In the matter of Peary Mohun Sircar. Peary Mohun Sircar v. 

The Empress ... ... ... ... ... IX 689 

Unmarried daughter’s share — 

Sco Hindu Law, Piirtition. ' * 

Unpaid vendor— 

See Lien. 

Unrei^tered bond — 

See Begistraiion Act, 1877, s. 49. 

Uee and oooupation — * 

See Landlord and Tenant. 

User — 

Extend of. See Bight of Way. 

Using forged document— ’ 

See Fraud. 
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ITaluation of Suit— 

See Appeal to Privy Council : Civil Procedure Code, 1877, s. 57 : Court Fees Act, 
Hched. it, art. 6 , cl. 17 

Procedure. Whether or not a suit has been properly valued is a preliminary 
question, which ought to be disposed of before the case goes to trial. 

JOYTARA DA^SEE V. MAHOMBO MOBARUCK... ... ... VIII £ 

Suit to stay hutwara proceedings mider Reg. XIX 0 / I 8 II, after partition by private 
arrangement. An allottee, under a private partition, sued to stay subsequent 
partition, proceedings brought under Bog. XIX of 1814, and to have his possession 
confirmed. The defendants objected to the valuation of the suit and to the suit 
being heard by the Civil Courts, no proceedings having first been instituted before 
the Bevciluc Authorities. 

Held, that such a suit should be considered to be one for a declaratory decree, or for 
something in the nature of an injunction, and that, therefore, the plaint should 
not be stamped according to the value of the entire estate. 

JOYNATii Roy u. LalIj-Bahadour Singh ... ... ... VIII 1 

STarianoe between Pleading and Proof— 

See Plaint. 

Point ndtJMted in pleadhvgs or issues. A plaintiff must recover secundum allegata 
etpromtmf%ndi no decree should be given in his favour on a point not raised in the 
pleadings, nor embodied in an issue. 

JOYTARA Dassee t?. Mahomed Mobaruck ... ... ... VIII s 

Vendor — 

Right of Creditor of. See Lien. 

Vendor and Purchaser — 

Conditional exmtract ** Subject to approval of title by purciiaser' s solicitors** — Rescis- 
sion — Registration Act (ill of 1877 J, s. 17, cl. ( 6 ). An agreement for the purchase 
and sale of certain immoveable property provided that the completion of the contract 
should bo “ subject to the approval of the purchaser’s solicitors” (naming them), 
and that if they should not approve of the title, Hho vendor should refund the 
earnest-money and pay all costs incurred by thpi purchaser in investigating the 
title. The purchaser’s solicitors disapproved of. the title, and the purchaser res- 
cinded the contract. The agreement was not .ogisl^ercd. 

Held, in a suit to recover the amount of the earnest-money and costs, that, as.suming 
the objections to bo reasonable, the purchaser was entitled to rescind the contract. 

Held further, that the agreement did not require registration. 

Sreegofal Mullick V. Ram Churn Nuskur ... ... ... VIII 6 

Verdict of Jury — 

See Criminal Procedure Code, 1872, s. 263. 

Vested Interest— 

See Declaratory Decree, Suit for. . 

Vesting— ' 

Poatponetnent of. See j^indu Law, Will. 

Village Ofaowkidar— - ' 

See Abetment. 

VoidOift— .. 

‘ See Limitation Act, 1877, sched. ii, art. 123. 

Voluntary Settlement — 

See Settlement. 

Waiver by aooeptanoe of rent— 

See Landlord and Tenant. ^ 

Ward of Court— 

Hou) far iiuMpacitatcd from coniractintf^Rcg. X of 17^3 — C<mri of Wards ActfBeng. * 
Act IX of 1879) — Contract-Act (IX of 19U2), s. 11 . On a reasonable construction of 
the whole 4)1 Reg. X of 1793, a ward of Court, duly constituted as such, is not 
thereby^ «j^b«Dlutoly incapacitated from contracting, but the power of the ward to 
contract 'is taken away so far as regards itll property which, under tbb provisions 
of the law, obmes under the charge and control of the Court of Wards. 






